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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON y
)
Larry G. Harvin, #253468 ) Case No.: 2010-CP-10-1709
)
Applicant, ) ORDER DENYING APPLICANT'S
) MOTION TO ALTER OR AMEND
2 ot
V. ) (? /) Sl S
) ol %
. r i A 4
State of South Carolina, ) @ LY,
) 2
Respondent. ) (ff: '% N
) A
_ oA T
This matter comes before the Court by way of an Application for post—convictio"f'r‘éfling

filed March 3, 2010. Respondent made iEs Return on June 24, 2010. This Court issued a
Conditional Order of Dismissal dated June 28, 2010, and filed July 6, 2010, provisionally
denying and dismissing this action. This Court gave Applicant twenty days from the date of
service in which to show why the dismissal should not become final. Applicant submitted a
document titled “Memorandum Supporting Motion in Opposition to Conditional Order of
Dismissal,” dated July 26, 2010. After reviewing the response in conjunction with the original
pleadings, the Court issued a final order dismissing Applicant’s PCR aﬁplication dated
November 3, 2010, and filed November 12, 2010. Thereafter, Applicant filed a document
captioned “Notice and Motion for Hearing of Applicant’s Motion to Alter or Amend ‘PCR’
Court’s Final Order,” dated November 22, 2010, and filed on November 24, 2010. Respondent
received this document on November 30, 2010. Respondent made its Return to the motion on

May 4, 2017."

! Respondent informs this Court it closed its file in this case on December 13, 2010. On December 12, 2016,
Respondent received a letter dated December 5, 2016, from Applicant indicating there was an outstanding motion to
reconsider before this Court. In order to be able to respond, Respondent ordered its closed file from records, which it

rpceived on March 20, 2017.
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This Court finds Applicant’s Motion to Alter or Amend must be dismissed due to
Applicant’s failure to comply with the procedures and time limits set forth in Rule 59 of the
South Carolina Rules of Civil Procedure. Applicant failed to provide this Court with a copy of
his motion as required by Rule 59 (g) of the South Carolina Rules of Civil Procedure, which
provides: “A party filing a written motion under this rule shall provide a copy of the motion to
the judge within ten (10) days after the filing of the motion.” In addition, the motion is to be
served within ten days of receipt of written notice of the entry of the order. Rule 59(e), SCRCP.
Applicant indicates in his motion that he received the written order on November 16, 2010. The
document provided to Respondent contained no certiﬁcaﬁe of service, and Respondent did not
receive the document until November 30, 2010, which was more than ten days after Applicant
received written notice of the Final Order.” See Rule 6, SCRCP.

In addition, this Court has reviewed the record in this case, including the submissions of
the parties, and has discovered no findings of fact or conclusions of law that have been either
overlook;ed or misapprehended, and this Court is not persuaded to alter or amend its judgment.
Further, pursuant to Rule 59(f), SCRCP, this Court further finds oral argument would not aid in
the reconsideration of the original judgment. This Court’s Final Order contains the required
findings of facts and conclusions of law as required by S.C. Code Ann. §§‘ 17-27-70(c) and -80

and Rule 52(a) SCRCP. See also McCray v. State, 305 S.C. 329, 408 S.E.2d 241 (1991).

Therefore, Applicant’s Motion to Alter or Amend must is denied and dismissed.

2 This Court takes judicial notice that November 16, 2010, fell on a Tuesday.
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IT IS THEREFORE ORDERED that Applicant’s motion is hereby DENIED AND

DISMISSED.

v

AND IT IS SO ORDERED this _* day of . / (- ,2017.

Qd\%&@%

THE HONORABLE R. MARKLEY DENNIS, JR.
Presiding Judge
Ninth Judicial Circuit

, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
) 2010-CP-10-1709
Larry G. Harvin, #253468, ) 2 Q0
) @ (’9 % -,
Applicant, ) “« ?ﬂ((\ ?4/ (
) 7;’_‘.; = 0D
~ . ) FINAL ORDER 2% 7 @)
) P B
State of South Carolina, ) S
Respondent. ) % g
)

This matter comes before the Court pursuant to an application for post-conviction relief filed
March 3, 2010. The State made its Return and Motion to Dismiss on June 24, 2010, requesting that
the application be summarily denied and dismissed.

Pursuant to this request, and after reviewing the pleadings in this matter and all of the records
attached thereto, this Court issued a Conditional Order of Dismissal dated June 28, 2010 and filed
July 6, 2010, provisionally denying and dismissing this action. This Court gave Applicant twenty
(20) days from the date of service of said Order in which to show why the dismissal should not
become final. Attached herewith is Affidavit of Personal Service, dated July 28, 2010, serving the
Order on the Applicant.

In a document captioned “Memorandum Supporting Motion in Opposition to Conditional
Order of Dismissal,” which was unfiled and dated July 26, 2010, Applicant alleged the following

reasons that he is entitled to an evidentiary hearing:

1. Applicant’s PCR application contains attachments standing as prima facie
evidence to support an “after-discovered evidence” showing.
2. The law governing the “successive-writ” doctrine permits “after-discovered

evidence” collateral actions on above facts.

/Z/ﬁog/’
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This Court has reviewed Applicant's response to the Conditional Order of Dismissal in its
entirety, in conjunction with the ori ginal pleadings, and finds that the allegations are not sufficient to
warrant a hearing. This application is Applicant’s second PCR application. This Court finds tﬁat
Applicant has not presented a sufficient reason for filing a successive and untimely application.
Applicant ;aised or could have raised these issues in his brior application. |

The Applicant alleges that after-discovered evidence exists in that the he was in jail in North
Carolina just days prior to the incident. An applicant requesting a new trial based on after-
discovered evidence must show that the evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has been

discovered since the trial; (3) Could not by the exercise of due diligence have been

discovered before the trial; (4) Is material to the issue of guilt or innocence; and (5) Is

not merely cumulative or impeaching.

Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983). The Applicant has not shown

that the alleged evidence meets any of the requirements for after-discovered evidence. Moreover,
Applicant could have brought this issue to the attention of his trial counsel and prior PCR counsel.
This Court finds that Applicant has failed to establish a claim for after-discovered evidence.

IT IS THEREFORE ORDERED that, for the reasons set forth in this Court’s Conditional
Order of Dismissal, the application for PCR is hereby denied and dismissed with prejudice.

This Court hereby advises Applicant that he must file and serve a Notice of Appeal within
thirty (30) days of the service of this Order to secure appellate review. See Rule 203, SCACR.
Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the filing and

service of the notice of appeal.
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AND IT IS SO ORDERED this 5'“ day of ﬂnfm/ﬂ,;j . 2010.

mmw

R. Markle Dennis\J
Admmlstratlve Judg
9" Judicial Circuit

M M , South Carolina.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
2010-CP-10-1709
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)
)
)
)
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) % g B
Applicant, e O
o ) or = T
V. ) CONDITIONAL ORDER o> 4. =
) OF DISMISSAL o Ty
State of South Carolina, ) : eh =
: Respondent. ) E_'i,§ =
) @

This matter comes before this Court by way of an application for post-conviction relief
filed March 3, 2010. The Respondent ma&e its Return and Motion to Dismiss on Jﬁne 24, 2010,
requestinig that the application be summarily denied and dismissed.

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clerk of Couﬁ for Charleston County.. The Applicant
was indicted at the July 1997 term of the Charleston County Grand Jury for murder (97-GS-10-
'4288), armed robbery (97-GS-10-4290), and possession of a firearm during commission of a

violent crime (97-GS-10-4289). Ashley Pennington, Esquire, represented the Applicant. On

" October 12-16, 1998, the Applicant proceeded to trial, after which the jury found him guilty as

indicted. The Honorable Daniel F. Pieper sentenced him to confinement for life for murder and
thirty (30) years for armed robbery.

A timely. Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.
Robert M. Dudek of the -South Carolina Office of Appellate Defense represented Applicant on
appeal. After full briefing by both sides, the South Caroliﬁa Court of Appeals affirmed the

conviction and sentence. State v. Harvin, Op. No. 25297 (S.C. Ct. App. filed May 29, 2001).

The Remittitur was issued on June 22, 2001.

g_ﬂ’”’q l’



The Applicant subsequently filed his first application for post-conviction relief on August
9, 2001, in which he raised the following grounds for relief:

1. Ineffective assistance of trial counsel.

2. Ineffective assistance of appellate counsel.

3. Court did not have jurisdiction.

4, Prosecutorial misconduct.

An evidentiary hearing was convened on September 10, 2002. By Order dated October 21,
2002, the Honorable A. Victor Rawl denied and dismissed the application with prejudice. The
Applicant submitted a motion to alter or amend pursuant to Rulp 59(e), SCRCP. Judge Rawl
denied thf 59(e) motion by Order dated May 23, 2003.

Applicant submitted a federal habeas corpus petition dated February 26, 2003. The State
made its Return and Memorandum of Law in Support of Motion for Summary Judgm,é_nt on May
21, 2003. By Report and Recommendation dated October 6, 2003, the Honorable .Joseph R.
McCrorey, U.S. Magistrate Judge, recommended that the State’s motion for summary judgment
‘by granted. By Order dated January 15, 2004, the Honorable G. Ross Andersop, Jr., US.
- District Judge, granted the State’s motion for summary judgment. |
Before this Court are the records of the Charleston County Clerk of Court regarding the
. subject convictions, Applicant's records from the South Carolina Department of Corrections, the
Record on Appeal, the trial transcript, the Final Brief of Appellant, the Final of Respondent, the
Court of Appeals’ opinion affirming the conviction and sentené:e, the Remittitur dgted June 22,
2001, the prior PCR application and Return thereto, Judgé Rawl’s Order of Disfnissal,I
Applicant’s federal habeas petition, the State’s Return fhereto, Judge McCroréy’s Report and

Recommendation, Judge Anderson’s Order dismissing the federal habeas petition, the current

application, and the State’s Return and Motion to Dismiss thereto.

>
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In his second and current application for post-conviction relief, the Applicant alleges that
' “he is being held in custody unlawfully for the following reasons:

1. Ineffective assistance of trial counsel for failing to adequately prepare for
defending against the State’s charges by investigating into possible alibi
evidence.

First, this Court finds that the current application for PCR must be summarily dismissed
because it is successive to the Applicant's prior application for PCR. The Uniform Post
' Coﬁviction Procedure Act provides that:

All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental or amended application. ~Any ground finally
adjudicated or not so raised, knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in the original,
supplemental or amended application. '

S.C. Code Ann. § 17-27-90 (2003). Successive applications are disfavored and the burden is on
the Applicant to establish that any new grouhd réised in a subsequent application could not have

been raised by him in a previous application. Aice v. State, 305 S.C. 448, 409 S.E.2d 392

(1991); Foxworth v. Stafe, 275 S.C. 615,274 S.E.2d 415 (1981).

This Court finds that Applicant has failed to establish sufficient reason why he could not
have raised his current allegation‘in his prior application;' thereforc%, he has failed to meet the
burden imposed upon him. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1§80); Aice, 305 S.C.
448. This Court summarily dismisses the current application as successive. '

| T.his- Court finds that this application should also be summarily dismissed for failure to
comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code

Ann. §17-27-10 to -160. S.C. Code Ann. §17-27-45(a) reads as follows:

L Al



An application for relief filed pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year after the
sending of the remittitur to the lower court from an appeal or the filing of the final
decision upon an appeal, whichever is later. '

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Remittitur from the difect appeal was issued on June 22, 2001. The Applicant was therefore

required to file his application before -June 22, 2002. This application was filed on March 3,

2010, which was nearly eight (8) years after the statutory filing period had expired. |
A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Coﬁsoli'dafed School District qf Aiken, 315 S.C. 487, 445 S..E.2d 638

(1994). In addition, S.C. Code Ann. § 17-27-70(c) -(2003) authorizes the Court to “grant a
motion by either party for summary disposition of [an] application wheﬂ it appears from the
pleadings ... that there is.no genuine issue of material fact and the moving party is entitled to
judgment as a _matter'of law.” Therefore, this Court summarily dismisses the application for
failure to file within the time mandated by the Post Convic;tion Procedure Act.

Based upon its revi.ew of the pleadings in this matter, this Court does not sée the need to
appoint counsel to represent the Applicant and expresses its intent to summarily dismiss this
matter unless the .Applicant ad;»'ises this Court with specific reasons, factual or iegal, why it
should not dismiss the matter in its entirety. The Applicant is granted twenty (20) days from the
date of service of this Order upon him to show why this Orde?r should not become final by filing
any reasons he may have with the Clerk of Court for Charléston Coimty, Soﬁth C_é.rolina.
Applicant must also serve a copy of his response to opposing counsel Matthew J. Friedman of

the Attorney General’s Office at P.O. Box 11549, Columbia, SC 29211.
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AND IT IS SO ORDERED this 27 day of

: %MWW /&l/[z\l/‘r/ , South Carolina.

\

R. MmkleNemns
Admmlstratlve Jud
9" Judicial Circuit
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HENRY MCMASTER
ATTORNEY GENERAL

June 24,2010

The Honorable R. Markley Dennis Jr.
P O Box 1800

300 B California Avenue

Moncks Corner, SC29461-1800

Re: Larry G. Harvin, 253468 v. The State of South Carolina
2010-CP-10-1709
Dear Judge Dennis:

Enclosed please find a proposed Conditional Order of Dismissal in the above-referenced
case for your approval and signature.

If this Order meets with your approval, please sign and forward it to the Berkeley County
Clerk of Court for filing. Thank you for your time and consideration in this matter.

Sincerely, .

Wé@—/

Matthew J. Friedman
Assistant Attomey General

MJF/maf
4 Enclosuré(s)

cc: Larr.'y G. Harvin, 253468

RemBERT C. DENNIS BUILDING ¢ P(x)ST OFFICE Box 11549 ¢ CoOLUMBIA, SC 29211-1549  TELEPHONE 803-734-3970 * FACSIMILE 803-253-6283
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