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Cc: M. Dawes Cooke; Philiip Ferder|905' Andrea. Goodreau, Leslie Toia; Shoun, Cheryl D.
Subject: RE: 2013-CP-10-1396

Ms. Coffey:
Thank you very much for your message below.

As for your question on the missing consent for.Ms. Shoun, it was not done in error. Ms. Shoun was originally
represented by Amanda Dudgeon with Carlock Copeland & Stair, who on Ms. Shoun’s behalf accepted service of the
Summons and Complaint, consented to the Rule 40j Order striking the case of the active docket, but was later relieved as
counsel. Ms. Shoun was included on ali of the written or electronic communications leading to the purposed consent
Order restoring the case and has not raised any objection. Counsel for all of the other defendants have

consented. Therefore, we believe the Order restoring the case should be issued.

Notwithstanding the foregoing, we will be happy to attend a hearing on the motion to restore if Judge Dennis believes it is
necessary. Again, thank you very much for your time and attention to this matter.

Regards,

ThomasA. Pendarviy
Pendarvis Law Offices, P.C.
500 Carteret St., Ste. A
Beaufort, SC 29902-5066
843.524.9500 tei
843.524.9501 fax
Thomas@PendarvisLaw.com.
www_PendarvisLaw.com

Admitted in South Carolina and Geofg‘ia
Board Certified by the American Board of Professional Liability Attorneys in Legal Malpractice

Practice concentrated in lawyer professional responsubmty matters (plalntnff lawyer-malpractice claims, law-firm
d|ssolutions and lawyer moves between firms).

The Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521 applies to e-mail; prohibits unauthorized
interception, unauthorized use, and unauthorized disclosure of an e- matl of the contents of an e-mail, and of any

- attachments to the e-mail. 18 U.S.C. §§ 2510-2521, the Electronic Communications Privacy Act, provides for civil

remedies, including an award of damages, in cases of unauthorized interception, unauthorized use, or unauthorized
disclosure of an e-mail, of the contents of an e-mail, or of any attachments to the e-mail.

From' Dennus R. Markley Jr Law Clerk (Llndsey M. Cof'fey) [mallto MDenrusLC@sccourts org]
Sent: Monday, September 15, 2014 10:13 AM

To: Thomas A. Pendarvis

Cc: M. Dawes Cooke .

Subject: 2013-CP-10-1396

Thomas:

We received your proposed consent order restorlng the case to the docket pursuant to rule 40j on 9/5/14. 1 have
reviewed the order and noticed that it is missing the consent of Cheryl D. Shoun. Was this done in error? Just wanting to
make sure all proper consents are obtained. | will print a copy of our correspondence for Judge Dennis when | give him
this to be signed. If this was an accident, simply send me her signature by mail or courier to our office in the Charleston
County Judicial Center and | will attach it to this order. Please let me know—thank you.

Lindsey M. Coﬁ’éy

Law Clerk to the Honorable R. Markley Dennis, Jr.




mmmmmmnan Forwarded message ----------
From: Thomas A. Pendarvis <tpcndarv1@@pendarvm]aw com>
Date: Wed, Sep 17, 2014 at 12:55 PM
Subject: RE: 2013- CP-10-1396

'To: "Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey)" <MDenmsLL@sccouns org>
Cc: "M.. Dawes Cooke" <mdc@barnwell-whaley.com>, Phillip Ferderigos
<pferderigos@barnwell-whaley.com>, Andrea Goodreau <AGoodreau@pendarvislaw.com>,
Leslie Toia <L Toia@pendarvislaw.com>, "cshoun@nexsenpruet.com”
<cshoun@nexsenpruet.com>, Catherine Byrd <catherine@tbbesq.com>, "Don Michel
(DMichel@charlestoncounty.org)" <DMicheli@charlestoncounty.org>

Ms. Coffey:

Please extend my apologies to Judge Dennis for the circumstances, but Plaintiff is withdrawing the
proposed Consent Order to restore the case to the active trial roster as not:all parties have consented
to the restoration. o

| calied Ms. Byrd on the telephone after she forwarded to me a copy of her message to you and Judge
Dennis, and apologized for not including her in the recent correspondence related to the proposed

. Consent Order to restore this case to the active trial roster. | was under the mistaken understanding that
Ms. Shoun was communicating information about this matter to her former law firm, Taylor, Bowley &
Byrd, LLC. In the future, we will be sure to have Taylor, Bowley & Byrd, LLC served with all materials
requiring service and included in all communications, both electronic and written.

It was also my understanding from the telephone call with Ms. Byrd that Taylor, Bowley & Byrd, LLC has

not consented to Personal Care's proposed consent Motion to restore the case to the active trial

roster. As such, a formal motion to restore will be filed and, as stated earlier, Taylor, Bowley & Byrd, LLC
will be included on the service list. Again, under the circumstances the p:oposed Consent Order is being
withdrawn, and we will proceed w»th a formal motion to restore

Thénk you very much for your time and attention to thi.s mattér.
Regards, .

ThomasA. Pendowvis

Pendarvis Law Offices, P.C.
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500 Carteret St Ste. A
Beaufort, SC 29902:5066
843.524.9500 tel
843.524.9501 fax

Thomas@PendarvisLaw.com

www. PendarvisLaw.com

Admitted in South Carolina and Georgia
Board Certified by the American Board of Professional Liability Attorneys in Legal Malpractice

Practice concentrated in lawyer professional responsibility matters {plaintiff lawyer-malpractice claims,
law-firm dissolutions, and lawyer moves between firms).

The Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, applies to e-mail, prohibits
unauthorized interception, unauthorized use, and unauthorized disclosure of an e-mail, of the contents of
an e-mail, and of any attachments to the e-mail. 18 U.S.C. §§ 2510-2521, the Electronic Communications
Privacy Act, provides for civil remedies, including an award of damages, in.cases of unauthorized
interception, unauthorized use, or unauthorized disclosure of an e-mail, of the contents of an e-mail, or of
any attachments to the e-mail.

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey)
[mailto:MDennisLC(@sccourts.org]

Sent: Wednesday, September 17, 2014 11: 35 AM

To: Thomas A. Pendarvis

Cec: M. Dawes Cooke; Phillip Ferderigos; Andrea Goodreau; Leslie Toia;
cshoun@nexsenpruet.com; Catherine Byrd, Don Mlchel (DMichel@charlestoncounty.org)
Subject: RE: 2013-CP-10-1396

- Thomas;
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No order will not be signed until 1 discuss the matter fully with Judge Dennis. When he lets me
know how to move forward, | will let everyone know. Thank you.

Lindsey M. Coffey

Law Clerk to the Honorable R. Markley Dennis, Jr.
100 Broad Street. Suite 439

Charleston, SC 29401

Phone: (343')958-5062

Email: MDennisL.Capsccourts.org
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STATE OF SOUTH:CAROLINA

JERRY N, THEOS; URICCHIO; HOWE,
KRELL, JOHNSON, TOPOREK. THEOS &

TAYLOR SHOUN BOWLEY&BYRD LLC,

IN THE COURT OF COMMON PLEAS

Nt N N

COUNTY OF CHARLESTON . FOR THE NINTH JUDICIAL CIRCULT

PERSONAL CARE, INC,, Case No,:2013-CP-10- 1396 =

Plaintiff,

-VS.

SUPPLEMENTAIL MEMORANDUM
" OPPOSITION TO PLAINTIFF’
'MOTION TO RESTORE:

KEITH, PA; ‘CHERYL D: :SHOUN; AND

"Defendants.,

Déferidarit Chery] D. Shoun. (“Shoun”), th:ough undersigried. counsel hereby- submits this:

supplémerital:memorandum in-opposition to Plaintiff’s Motion to Restore Pursuant'to. Rule 40(j),
‘SCRCP (“Motion o/ Restore™). At:the hearing on the: Motion to; Restore, held .on November 19,
2014, the Court-invited all of the,parties to subniit.supplemental memoranda and exhibits. Shodn
‘submits this: memorandum and its accomipanying attachments in fuither support of her original
Meinotandun in Opposition. In addition 'to the;following, arguménts; Shouii heféby ificorporates
the arguments she made in her original Mémorandiim, those made by het counsel it the hearing,
and the ‘supplénieiital mendioranda filed by codefcndants Specifically, Soun maintains her
position. that the: sttt of limitations began' t6 ruri fio later than June 2010, was not tolled

 following the Ruile 40(j) disrnissal, dnd“thus has objectively fun. Accordingly, Shoun believes

that Plaintiff's Motion to Restore is futile and should be denied.

LEGAL ANALYSIS

At the hearing, Plaintiff’s counsel argued that the statute of limitations ‘on. Plaintiff’s

claims:did-not begin fo:run until 2012, even though the allegedly defamatoryletfer was:sent in

DEFENDANT SHOUN'S %% *
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September 2009 and the Counterclaim was filed in March 2010. According to Plaintiff’s
counsel, the statute of limitations did not begin to run until July 2012 because the “first financial
injury” did not occur until July 2012. (Nov. 19, 2014 Hrg. Tr. 8:2-13). According to counsel,
although there were “alleged errors that these lawyers were making, . . . there was no cost
specific” injury until aftér May 2012. (/d. at 10:18-21).
Counsel’s argument has two major flaws. First, counsel misstates the standard for
*determining when the statute of limitations begins to run. In South Carolina, the statute of
limitations begins to run not from thé date of the first financial injury, but rather from the date
the injured party either knows or should have known, by the exercise of reasonable diligence,
tﬁat a cause of action might exist against another party. Epstein v. Brown, 363 S.C. 372, 376,
610 S.E.2d 816, 818 (2005). Upon receiving notice of the Counterclaim in 2010, Plaintiff either
knew or should have known that a cause of action against its attorneys might exist. Second, even
if the first financial injury were the proper standard, Plaintiff cannot reasonably argue that it
experienced the first financial injury arising from the Counterclaim any later than June 2010,
when it was billed by its attorneys for work they performed to answer the Counterclaim.
Therefore, the statute of limitations began to run no later than June 2010.
1. The discovery rule governs when the statute of limitations begins to run.
“South Carolina’s statute of limitations requires very little to start the clock.” Maher v.
Tietex Corp., 331 S.C. 371, 380, 500 S.E.2d 204, 208 '(Ct. App. 1998) (internal quotation marks
omitted). South Carolina follows the discovery rule, which means that the statute of limitations
begins to run from the date the injured party either knows or should have known, by the exercise
of reasonable diligence, that a cause of action arises from the wrongful conduct. Holmves V.

Hayhsworth, Sinkler & Boyd, PA, 408 S.C. 620, 632, 760 S.E.2d 399, 405 (2014); see S.C. Code
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Ann. § 15-3-535. “The exercise of reasonable diligence means simply that an injured party must
act with some promptness where the facts and circumstances of an injury would put a person of
common knowledge and experience on notice that some right of his has been invaded or that
some claim against another party might exist.” Epstein, 363 S.C. at 376, 610 S.E.2d at 818
(emphasis in original). The statute of limitations begins to run from this point of discovery and
“not when advice of counsel is sought or a full-blown theory of recovery developed.” Id.
(emphasis in original). Moreover, in a legal malpractice action, the statute begins to run upon
discovery of the cause of action and is not tolled during the period the attorney continues to
represent the client on the matter that forms the basis for the malpractice actioﬁ. Id at 377, 610
S.E.2d at 818 (declining to adopt the continuous representation rule in the context of a legal
malpractice claim).

In determining when the statute of limitations starts to run, courts are to apply an
objective, rather than subjective, standard. Kelly v. Logan, Jolley, & Smith, LLP, 383 S.C. 626,
633, 682 S.E.2d 1, 4 (Ct. App. 2009). “The fact that the injured party may not comprehend the
full extent of the damage is immaterial.” Holmes, 408 S.C. at 632, 760 S.E.2d at 405. Instead,
the relevant inquiry is at what point in time, given the facts and circumstances of the case, would
a person of common knowledge and experience have been put on notice that some right of his
had been invaded or that some claim might exist. Epstein, 363 S.C. at 376, 610 S.E.2d at 818.
Importantly, identification of the “first financial injury” is not a factor in the clliscovery rule’s
objective test. See,l e.g., Holmes, 408 S.C. at 632, 760 S.E.2d at 405 (containing no mention of
the first financial injury); Epstein, 363 S.C. at 376, 610 S.E.2d at 818 (same); Kelly, 383 S.C. at

633, 682 S.E.2d at 4 (same).
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Plaintiff should have known that claims for legal malpractice and breach of fiduciary
duty might exist against Defendants when it received a copy of the Counterclaim. The
Counterclaim alleged that “On or about September 14, 2009, a lawyer representing Plaintiff, and
acting as its agent, wrote Defendant and informed her that two law firms were retained to
‘investigate certain wrongful conduct on the part of Low Country Medical Transport and pursue
appropriate legal remedies.”” (Exhibit A, Askew Counterclaim § 11). The Counterclaim further
alleged that a third party, Low Country Dialysis, also received the letter; that the letter contained
a number of false and malicious statements about Low Country Medical Transport; and that the
statements, published by Plaintiff to Low Country Dialysis, were defamatory per se and
constituted libel and slander. (/d. at 9§ 12-17). Upon reading the simple and straightforward
allegations in the Counterclaim, a person of common knowledge and exiaerience would have
been put on notice that claims against his lawyer might exist as a result of the letter and
Counterclaim. See Epstein, 363 S.C. at 376, 610 S.E.2d at 818.

Plaintiff was put on notice that malpracticé and fiduciary duty claims might exist as early
as March 2010. Plaintiff received a copy of the Countérclaim via e-mail on March 19, 2010.
(Exhibit B, Shoun Aff. § 5; Exhibit 1 to Shoun Aff., March 19, 2010 e-mail from J. Smith to B.
Cignavitch). On that same date, Shoun advised Plaintiff that the Counterclaim had been served
and asked Plaintiff to provide its insurance information so that the Counterclaim could be
submitted to its carrier along with a request that the carrier defend and indemnify it. (Shoun Aff.
99 3-4; Exhibit 1 to Shoun Aff., March 19, 2010 e-mail from C. Shoun to B. Cignavitch).
Duriﬁg the following weeks, Plaintiff received a number of other e-mails referencing the
Counterclaim. (See, e.g., Exhibit 2 to Shoun Aff., March 26, 2010 e-mail from Shoun to B.

Cignavitch; Exhibits 3 and 4 to Shoun Aff., April 6, 2010 e-mails from Shoun to B. Cignavitch;
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Exhibit 5 to Shoun Aff., June 7, 2010 e-mail from Shoun’s assistant to B. Cignavitch with
attached Reply to Counterclaim; Exhibit 6 to Shoun Aff., June 7, 2010 e-mail from Shoun’s
assistant to B. Cignavitch with attached discovery requests). Upon receiving a copy of the

Counterclaim, multiple e-mails referencing the Counterclaim, a request for insurance information

5o that Plaintiff could get coverage for defense of the Counterclaim, and a copy of the Reply to

the Counterclaim, a person of common knowledgé and experience would have been put on
notice that claims against his lawyer might exist as a result of the letter and Counterclaim. See
Epstein, 363 S.C. at 376, 610 S.E.2d at 818. Accordingly, the statute of limitations on Plaintiff’s
claims began to run no later than June 2010.

II. Plaintiff experienced its alleged “first financial injury” no later than June 2010.

As explained above, the discovery rule governs when the statute of limitations began to
run on Plaintiff’s claims, and the record evidence clearly establishes that once Plaintiff received
notice of the Counterclaim, Plaintiff should have known that claims against its lawyers might
exist. However, at the hearing, although Plaintiffs counsel conceded that Plaintiff knew both
about the Counterclaim and that there were alleged issues with the defense of the case, (Nov. 19,
2014 Hrg. Tr. 24:14-20), Plaintiff’s counsel asserted that the statute of limitations did not begin
to run until Plaintiff experienced, in the summer of 2012, the “first financial consequence”
caused l;y Defendants’ alleged errors, (id. at 8:19-9:1). As explained above, the discovery rule
does not require identification of the “first ﬁnaﬁcial consequence” or injury. Nevertheless, even
if the statute did not begin to run until the first financial injury, Plaintiff allegedly experienced its
“first financial injury” arising from the letter and Counterclaim no later than June 2010.

Plaintiff’s alleged “first financial injury” occurred when Plaintiff first incurred expenses

arising from the defense of the Counterclaim. In its Amended Complaint, Plaintiff alleges that it
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was damaged by Defendants’ errors when it “was forced to spend additional funds and commit
time and other fesomces to mitigate the damages caused as a direct and proximate result of
Defendants’ errors.” (Am. Compl. § 40). Furthermore, Plaintiff alleges that by “August 2012,
Personal Care had already paid Defendants approximately $40,000 in legal fees and expenses”
and that “legal fees and expenses continue[d] to be incurred to defend Personal Care against the
Askew counterclaim.” (/d at § 33). Therefore, according to the Amended Complaint, Plaintiff
was damaged when it incurred expenses arising from the defense of the Counterclaim.

According to record evidence, Plaintiff first received a bill for legal fees arising from the
defense of the Counterclaim in 2010. In an invoice datéd and mailed June 2, 2010, Plaintiff was
charged $1200 for work performed by Shoun to respond to the Counterclaim. (Exhibit 7 to
Shoun Aff., June 2, 2010 billing statement). For instance, Plaintiff was charged for the following |
services: “Review counterclaim; conduct research as to elements of defamation and affirmative
defenses thereto; forward to Mr. Theos for review and comment/[;] {c]Jonference with Mr. Theos
regarding merit of defamation claim”; and “ﬁie and serve reply to counterclaim.” (/d. at Shoun
00353). Plaintiff was charged $80 for an April 27, 2010 “conference with Mr. Cignavitch
regarding meeting to discuss counterclaim and preparation of reply thereto.” (Jd.). The record
evidence clearly establishes that Plaintiff had experienced its alleged “first financial injury” by
June 2010, long before the summer of 2012. Accordingly, Plaintiff’s argument that the stétute of

limitations did not begin to run until 2012 is meritless.

CONCLUSION
All of Plaintiff’s claims are objectively barred by the statute of limitations. It is
undeniable that by at least June 2010, Plaintiff was in possession of a Counterclaim that

objectively set forth claims seeking a financial recovery against Plaintiff for the alleged acts of
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its lawyers. The records and affidavits of counsel clearly indicate that the nature of the
Counterclaim was discussed between lawyer and client, and further indicate that Plaintiff was
being charged legal fees for defending the Counterclaim. All of these immUtéble facts took place
prior to the expiration of June 2010. Even if credence were given to Plaintiff’s fairly incredible
claim that it lacked understanding of the nature of the Counterclaim, this self-serving assertion of
its personal understanding is not relevant to an objective analysis of the statute of limitations.
Clearly, Plaintiff should have known that the sands of the hour glass began running in June 2010
and expired in June 2013. Thus, the statute of limitations expired eighteen months ago.

In the Iconic Star Wars movies, the heroic Jedi are able to suspend reality through the use
of Jedi Mind Tricks. With a .'simple wave of his hand, Jedi Master Obi-Wan Kenobi caﬁ make
others say, do, and believe whatever he pleases. Plaintiff seeks to employ a sifnilar act of
obfuscation, vainly hoping to convince the Court of an alternative reality belied by the facts and
its own verified pleadings. Plaintiff, however, is not a Jedi, and this prdceeding does not take
place in a galaxy far, far away. Rather, in this real world setting, the Court is guided by

objective facts and not illusion. Because Plaintiff does not have any viable claim against Shoun

~or any of the other Defendants, restoration of this case to the docket would be futile.

Consequently, Plaintiff’s Motion to Restore this case to the docket is moot. For these reasons,

Defendant Shoun respectfully requests that this Court deny Plaintiff*s Motion to Restore.

SIGNATURE BLOCK ON NEXT PAGE
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.'?G‘har;l'ést,t)q};..:s'outﬁ ‘Carolina.

Dated: December4, 2014

Respectfully-submitted,

Telephone: 843.579.5600
Facsimile: 843.579.5601

ATTORNEY FOR DEFENDANT SHOUN
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. “Thomas:A.. Pendax vis, Esq

500 Cartefet Sn' ot
‘Beaufort, SC: 29902:5066

STATE OF SOUTH CARGLINA. IN THE COURT OF. COMMON PLEAS

ST

COUNTY'OF CHARLESTON" * FOR THE NINTH JUDICIAL GIREUIT

AR

PERSONALCARE; INC., : Case No:2013:CP: 10:1396
Plaintiff,

b2

CERTIFICATE OF sE :

Deéfendants:

I hereby cemfv that: 'a. copy of- DEFENDANT SHOUN’S, SUPPLEMENTAL
MEMORANDUM. IN OPRPOSITION TO PLAINTIFF’S MOTIQN TO: RESTORE‘ was:
served. upon: thie followmo counsel ofrecord: by piaczng thé:same’in 1hig United States: maﬂ first:
class: postage pr epa}d addressed as'shown below’ ﬁns Athy ‘day. of Deceriber; 2014:

Catherm

HELMS LLe
P.O. DrawerH
FCharleston SC. 29402

Atlomeys for: Be/endanis JéirrN: Theos and.
j AHawe Kz ell, Jacobson, Topoz ok,

Attorneys:for Plaintiff

Chaxles Of; SC‘ 29407
-A‘rforneyv f)f De,fena’anis Teaylor, Bowley &
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STATE OF SOUTH CAROLINA ‘IN'THECOURT OF GOMMON PLEAS

TN

COUNTY OF CHARLESTON CIVILAGTION'NO? 09-CP-10-7692

Plainfiff,

ANSWERAND COUNTERCLAIM
{(Gury Z?gialnDemande‘d)w

HATTIE M: ASKEW’"d/b’(a LOW

5N = N M St M N S TNy N, i N 1

Transport, Inc.,:answer th‘@ Complamﬁt'as,.fOHQWSz \
{
3 1
1. The Defendant. denies each-:and every: alIegatxon of the! Compiamt t‘hat 15" TIot €
i ites o explainied. ‘

§ Dol tﬁ‘ezéﬁég:a:t}foﬁs ofpgrphs 10513, 14, 15,16, 17; 18,119, 20,22, 23,
54,55, 26,27,38, 29,30, 31,32, 35, 34, and 36,

4. Defendantis without knowledgeror information sufficient to. form.a beliefas to thetruth of
thejallegations of paragraphs 6, 7, 9,.12,.and:21, and-therefore; denies those allegations.

5 Defendant admits the allegations of paragraph, 10:t0 the extent Defendant hired-two of

Plaintiffs-formier employees. Theremaining 4llegations of paragiaph 1‘0/é’r’e~*éx§;egslyﬁ denied:

FOR A F IRST. AFF]RMATIVE DEFENSE

(Failure: to}State a'Claim).

5. Defendant realleges a

6. The Complaint fails o state/aclaim qpb’nf‘Wli}i'éh?'riélié?ff;gﬁ-',}_:j*e,:B"aj’séi; arid jtﬁg:Défeﬁaaqﬁ;sf

entitled to judgment as a:matter of: law pursuant.to Rule 12(b)(6) of thie South Carolina Rules of Civil

Procedure.,

DEFENBANT’S )




FOR A SECOND AFFIRMATIVE DEFENSE
(Punitive Damages)

7. Defendant realleges and incorporates its responses abové aé if repeated verbatim.

8. Defendant woul.d show, upon information and belief, that the Plaintiff’s claim for punitive
damages violates the Fifth, Sixth, Seventh, Eight, and Fourteenth Amendments to the United States
Constitution.

FOR A THIRD AFFIRMATIVE DEFENSE
(Improper Venue)

9. Venue is improper in Charleston County and must be transferred to Hampton County,

where the Defendant is a citizen and resident, and maintains an office and agent for the transaction of

business.
FIRST COUNTERCLAIM
(Defamation)
10. Defendant realleges and incorporates its responses above as if repeated verbatim.

11 On or about September 14, 2009, a lawyer representing Plaintiff, and acting as its agent,
wrote Defendant and inférmed her that two law firms were retained to “investigate certain wrongful
conduct on the part of Low Country Medical Transport and pursue appropriate legal remedies.”

12. Also receiving the letter, by way of carbon copy, were four individuals and Low Country
Dialysis. Low Country Dialysis is a Beaufort County based dialysis center that often employs the use of
private medical transportation services, which Plaintiff and Defendant both provide.

13. . The letter falsely accused Defendant of utilizing “personal health informétion takeq from
Personal Care’s files.”

14, The letter falsely accused Defendant of “engaging in the tortuous interference of

Personal Care’s business relationships. . . .”
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15. The letter also falsely accused Defendant and asserted that “[u]nwarranted and baseless
reclassifications [of wheelchair patients], which result in significantly higher costs, constitute

insurance fraud.”

16. The above described statements about Defendant were false and published by Plaintiff

to Low Country Dialysis.

17. These false and malicious statements made by Plaintiff are defamatory per se and
constitute libel and slander. These false statements damaged Defendant’s professional and personal
reputation as a provider of medical transportation. Because of Plaintiff’s conscious disregard for

Defendant’s rights, Defendant is entitled to actual and punitive damages.

PETERS, MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A.

BY: WAZ/*?

John E. Parker
William F. Barnes, 111
101 Mulberry Street East
Post Office Box 457
Hampton, SC 29924

(803) 943-2111

ATTORNEYS FOR DEFENDANT

March g , 2010

Hampton, South Carolina

513



OF-CP- (0. 79,

CERTIFICATE OF SERVICE

This is to certify that I, Sareeta M. DuBois, with the Law Firm of Peters, Murdaugh, Parker,
Eltzroth & Detrick, P.A., Attorneys for the Defendant, have this date forwarded, via U.S. first class

mail with prepaid postage, a true and correct copy of Defendant’s Answer and Counterclaim to:

Jerry N. Theos, Esquire Cheryl D. Shoun, Esquire
URICCHIO, HOWE, KRELL TAYLOR, SHOUN, BOWIéEY =
JACOBSON, TOPOREK, & BYRD, LLC. [ 2 3 -
THEOS & KEITH, P.A. 39 Broad Street, Suite 10137 %3 i
17 2 Broad Street Charleston, South quolng 2940 =
Charleston, South Carolina 29401 ! ES
! S ']
82 = ©
. %2 =
i ',57) Te)‘
}

PETERS MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A.

/@W/M/

5% Sareeta M. Du(Bons
March E 4 , 2010

Hampton, South Carolina
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Law OFFICES
PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK.
PROFESSIONAL ASSOCIATION
JOHN E. PARKER MUL RANDCLPH MURDAUGH, SH.
CLYDE A, ELTZROTH, JR. 101 BERRY STREET EAST {1887-1940)
J. PAUL DETRICK P.O. BOX 457 RANDOLPH MURDAUGH, |R.
DANIEL E. HENDERSON (1915-1998)
MARK D, BALL HampTON, SOUTH CAROLINA J. ROBERT PETERS, JR.
RANDOLPH MURDAUGH IV 29924-0457 (1927-2008)
RONNIE L. CROSBY .
R. ALEXANDER MURDAUGH TELEPHONE
BERT G. UTSEY, Il {803) 943-2111
RANDOLPH MURDAUGH Il TOLL FREE
GRAHAME E. HOLMES (866) 943-2113
LFED COPE . FACSIMILE
MATTHEW V. CREECH (803) 343-3943
M. LEAGUE BOYLSTON (803) 814-2014

Extension: 259
E-mail: SDuBois@pmped.com

March 9, 2010

The Honorable Julie J. Armstrong
Charleston County Clerk of Court

100 Broad Street, Suite 106
Charleston, South Carolina 29401-2258

Re: Personal Care, Inc. vs. Héttie M, Ashkew, et al.
Case Number: 09-CP-10-7692

Dear Ms. Armstrong:
You will find enclosed the ori'ginal and% (3) copigs of the Defendant’s Answer and Counterclaim
and Motion to Change Venue with regard to the above-referenced matter. A Motion Cover Sheet and this

firm’s check in the amount of $25.00 are also enclosed.

Once these documents have been filed, please return the clocked copies in the self-addressed stamped
envelope provided. '

By copy of this letter to counsel! for the Plaintiff, 1 am hereby providing them with copies of the same.

Sincerely,

Sareeta M. DuBois i 7

Office of William F. Bames, IlI, Esquire
/smd

Enclosures as stated

Cec: Jerry N. Theos, Esquire (w/encls.)
Chery! D. Shoun, Esquire {(w/encls.)
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STATE OF SOUTH CAROLINA
COUNTYOF CHARLESTON

Personal Care, Inc:,

Jetry N. Theos, et al.

NINTH:JUDICIAL.CIRCUIT

Case No.:2013:CP:10-1396
Plaintiff,

Déferidants.

B e g S R R N A, ST N L N

PERSONALLY APPEARED before me; the undersigned; Cheryl D. Shoun, who-fifst:

being duly:sworn. states and deposes as follows:,

I

That she is over the' age of eighteen years, 15-otherwise conipeteiit to make this

Affidavit; submits this Affidavit with information based on het persorial kiiowledge,

-and-if called as a witness, could and would: testify: o the truth of the facts stated:

hereing

‘That she was .one of the attorneysitepresenting Bersonal ‘Care, in ‘the action titled
Personal Care; Inic.v..Haitie M. Askew;

As‘one of the attorneys for Personal Care she'did;. oni of about March 19; 2010,

advise Betrile Gignavitch; a prinicipal of Personal -Care; that i Asiswer and

Cotntérclaifn had been-served in this matter, as; cvidenced by thie eniail atached

‘heréto.as Exhibit 1 and made;a part hereof by referencs;,

‘That, ‘pursuant, to ‘the- request: of Mr. Cignavitch, evidenced in: His:email found in:

Exhibit.1 hereto, she: called and spoke with Mr..Cignavitch, during:which call she

réiterated-the receipt.of the Ariswer on behalf of Hattie: M: Askew; ‘and. advised that




a copy of said Answer and Counterclaim would be sent to Mr. Cignatvitch in the
immediate future;

That on or about March 19, 2010, she caused to be forwarded to Mr. Cignavitch a
copy of the Answer and Counterclaim entered against Personal Care by Hattie M.
Askev;l, as evidenced by the emails found in Exhibit 1 hereto;

On or about March 19, 2010, the undersigned also requested of Personal Care the
contact information for its insurance cérrier, which would allow counsel to submit
the Counterclaim to Personal Care’s carrier, requesting a defense and
indemniﬁcatio_n therefor; |

That on or about Mérch 26, 2010, she once again communicated with Mr.
Cignavitch, as the principal of Personal Ca;e, cpnceming the Counterclaim filed
against it, as evidenced by Exhibit 2 attached hereto and made a part hereof by
reference. Further, that in that communication, she advised Mr. Cignavitch that she
was going to request an extension of time in which to respond to said Counterclaim,
andi she attached a copy of her letter to opposing‘counsel, requésting such extension
of time. Finally, fn that communication to Mr. Cignavitch, she emphasized the date
a response would be required to the Counterclaim;

On or about April 6, 2010, Ms. Shoun notified Bernie Cignavitch that she was in

- receipt of the letter, signed by opposing counsel, confirming an extension of time in

which to enter a Reply to the Counterclaim. She further requested that Mr.
Cignavitch advise when he and Ms. Shoun could discuss the allegations of the
Counterclaim so to formulate the Reply thereto, all as evidenced by Exhibit 3

attached hereto and made a part hereof by reference;

Page 2 of 4
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10.

1.

12.

13.

Further, on April 6, 2010, Ms. Shoun again requested Pefsonal Care’s insurance
information so as to allow for the submission of the Countefélaim, together with a
request for defense and indemnity, to Personal Care’s insurance carrier, as
e_videnéed by Exhibit 4 attached hereto and made a part hereof by reference;
That prior to May 5, 2010, counsel for Personal Care .spolice wich a representative of
that entity, confirming that the information previoﬁély provided to counsel
concerning Ha&ie M. Askew, and the business practices in which she had allegedly
engaged were true and accurate and further, that tﬁe céntents of the _letter dated
September 14, 2009, and sent on behalf of Personél Care to Low Country Medical
Transport Was correct and accurate; _
That prior to May 7, 2010; a draft of the Replly‘ to the Counterclaim filed against .
Personal Care was forWarded to that entity for review and consideration;
That on or about June 7, 2010, a copy of the filed Reply to the Counterclaim was
provide(i to Personal Care, as evidenced by Exhibit 5 attached hereto and made a
part hereof by reference;
That on or about June 7, 2010, a copy of the Second Reqﬁest for Production served
on behalf of Personal Care upon the Defendant Hattie M'. Askew was forwarded to
Mr. Cignavitch and that thé first item included .in‘ ihe Second Request for
Production sought from the Defendant the following, as evidenced by Exhibit 6
attachea hereto and made a part hereof by reference: |
Each and every document, which supports the Defendants claim that it
was damaged as a result of the letter dated September 14, 2009, as
alleged in the Defendant’s Counterclaim. This shall include, without
limitation, any and all letters or memoranda or other written documents

pursuant to which any business contracts were cancelled or otherwise
modified as a result of the referenced letter; written documents

Page 3 of 4
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‘pursuant to ‘which ‘th lefendant Was, adVISed ‘that’ any third ‘party
«.changed its p n with the Defendant ¢ither- personally or

fessionallyt as a tesult of the refere fcd I€i and, all othef
‘documents. Wthh"‘:SUppOI‘t Defendants claim for darnages

{4, "That/ Persond] Gare was and haef been -made. aware ‘on several occasions, of the.

Couriterclaim filed against it by Hattie M. Askew; that:in ‘that Counterclaim.Ms.

Caresought 1o seeiire docimentation of the damages allegedly suffered by Hattie

M. Askew: asza resultiofthe letter written on behalf of Personal Care on September-

19.2009:

15\ ‘That pnor to the explranon of. June: 2010, Personal Care’ was billed for. attorneys

Persoiial Care paid these charges, mfuﬂ bytheend of Malch 2011

AFFIANT FURTHER SAYETHNOT.

Cheiyl DY Shiows

Swott to and subscrlbed before me:

Notaly Public for South. Carolina

My Comission- expnes ZJ } 93.

Pagedof 4
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Page 1 of 1

Janet Smlth

From: Cheryf Shoun [cherylshoun@bellsouth. net]

Sent; Frlday, March 19, 2010 4:00 PM

To: Janst Smith

Subject: Fw: Personal Care vs. Askew ( couid u please call me 568 0236)

— -—-Janetifyoure-stilthere could-you-e-mail-the-Answer-and Counterelaim-to Bernie?- H not-t'll-do it Monday. — - —-— - - -

Have a great weekend.

----- Original Message -----

From: bgignavitch@comcast.net

To: Cheryl Shoun

Sent: Friday, March 18, 2010 2;06 PM

Subject: Re: Personal Care vs. Askew ( could u please call me 568 0236)

----- Original Message -----

From: "Cheryl Shoun" <cherylshoun@bellsouth.net>

To: beignavitch@comcast.net

Cc: "Jerry" <Jerry@uricchio.com>

Sent: Friday, March 19, 2010 1:00:00 PM GMT -05:00 US/Canada Eastern
Subject: Personall Care vs. Askew

Hey Bernie: Hope this finds you well,

We have received an Answer and Counterclaim on behalf of the Defendant in this action. 1needto geta
copy of the Counterclaim to you; a response is due April 9. May ! fax to you? Will you provide the correct
number?

Also, if you wil! please provide your Insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if you have it.

Thanks. |look forward to hearing from you,

Chery!

Cheryi D, Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Sune 101

Charleston, S.C. 290401

(843) 723-4020 .

{843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to-whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

THEOS 0054
EXHIBIT

3/19/2010 g _549__
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Janet Smith

From: - Janet Smith -

Sent: Friday, March 19, 2010 4:19 PM
Jo: bcignavitch@comeast.net

Cc: Cheryl Shoun; Janet Smith
Subject: Answer and Counterclaim

Attachments: 4481_001.pdf
Mr. Cignavitch: Attached please find a filed copy of the Answer and Counterclaim. Janet

From: Copler

Sent: Friday, March 19, 2010 4:26 PM
To: Janet Smith

Subject: Attached Image

3/19/2010

THEOS 0055
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Page | of 1
Janet Smith
From: " Cheryl Shoun {cherylshoun@bellsouth.net]
Sent: Friday, March 26, 2010 10:23 AM '
To: beignavitch@comcast.net
Ce: Jerry Theos; Janet Smith
Subject: Personal Care v. Askew
Attachments: personal care extension ltr. tif
Bernie:

| am so sorry that | have not had the opportunity to call and discuss the pleadings sent to you last week. |
am going to be out of town next week, and as usual, everything seems to fall on my desk when that
happens.

I am attaching a copy of a letter | am sending to Askew's counsel requesting an extension of time in which
to respond to the Counterclaim. As | think we discussed earlier, when we granted an extension to
Askew's attorneys, this is a routine practice, and | have no reason to think it will not be granted. You will
see, If granted, our response will be due mid-May, giving us plenty of time to talk over the allegations.
Even if it is not granted, the response isn't due until mid-April. | will be back in my office on April 6, 2010.

| sincerely appreciate your patience in this matter, and look forward to talking with you regarding the
Counterclaim. | hope all else is well with you.

Cheryl

Cheryl D, Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 7234020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it Immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited. .

THEOS 0057

EXHIBIT

3/26/2010 g é



TAYLOR, SHOUN, BOWLEY & BYRD, LLC

ATTORNEYS AT LAW
3% BROAD STRUET, SUITE 101
. CHARLESTON, S0UTH CAROLINA 29401
[PHONE: (843) 723-4020 FAX: (843) 7234021

March 26, 2010

John E. Parker, Esquire

William F. Bames, [

101 Mulberry Street East

. O. Box 457 ’

Hampton, S.C. 29924

RE:  Personal Care, Inc. vs. Hattie Askew, et al

Gentiemen:

Lam in receipt of the Answer and Counterclaim filed by you on behall of the Defendant,

" and served, via United States Mail on March 9, 2010, making a Reply due on or before
April 13,2010.
I would appreciate it if you would kindly grant an extension of time, allowing an
additional thisty (30) days in which we may Reply or otherwise plead in response to the
Counterclaim.

H you will agree to this extension, please sign the enclosed copy of this letter and return it
to me in the envelope provided for your convenience.,

Very truly yours,

(Hecep €.

Cheryl D. Shoun We consent:
CDS/get et e
Enc.

CC: Jerry N. Theos, Esquire
Personal Care, Inc.

DONNA K. TAYLOR CHERYL D, S1ouN ‘ D. LYNN BOwLEY CATHERINE D). BYRD

THEOS 0058
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Jerry Theos

From: Cheryl Shoun [cherylshoun@belisouth.net]

Sent:  Tuesday, April 06, 2010 12:50 PM

To: beignavitch@comcast.net

Cc: Jerry Theos,; Janet Smith

Subject: Personal Care v, Hattie Askew : .
Bernie: Hey. |am back in my office today, and have received confirmation of our thirty day extension to

_respond to the Counterclaim in this case. Our Reply is due on or before May 13, 2010.

Please let me know a time that is good for you for us to get together to talk over our response. We may
even be able to do it by phone if your schedule is full, In the meantime ! will probably prepare a draft and
send it to you as a starting point.

Thanks.

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 723-4020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. [f you are not the intended recipient, please do.not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

THEOS 0059

4/6/2010
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Jerry»Theos

From: Cheryl Shoun [cheryishoun@belisouth.net]
Sent: Tuesday, April 06, 2010 12:54 PM

To: Beignavitch@comcast.net

Cc: Jerry Theos; Janet Smith

Bernie: | forgot to mention this again - please get your insurance information to.me as quickly as you
can. Thanks,

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 28401

(843) 723-4020 -

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or refransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited. :

THEOS 0060

4/6/2010




Page 1 of 1

Kerr, Michelle T,

From: . Kerr, Michelle T.

Sent: Monday, June 07, 2010 10:20 AM

To: ‘beignavitch@comcast.net'

Ce: Shoun, Cheryl D.; jerry@uricchio.com’; ‘janet@uricchio.com’

Subject: Personal Care, Inc. v, Hattie M. Askew = Attached filed Reply for your review

Attachments: 576565_1.PDF
Bernle:

Attached please find for your review and file a Filed Stamped copy of the Reply to Counterclaim in the above-
referenced matter. Should you have any questions or concerns, please let us know.

Thanks,

-Michelle

Michelle T. Kerr

Assistant to Cherie W. Blackburn,
Paul A. Dominick, Cheryl D. Shoun
and Manlyn Trevino

NEXSEN PRUET

205 King Street, Suite 400
Charleston, Sotith Carolina 29401
P.O. Box 486 (29402)

DD: 843.720.1780, F: 843.720. 1777
mkerr@nexsenpruet.com
www,nexsenpruet.com

CONFIDENTIAL COMMUNICATION: The Information contained in this message may contain legally priviieged
and confidential information intended only for the use of the individual or entity named above. If the reader of this
message is not the intended recipient, you are hereby notified that any dissemination, distribution or duplication of
this transmission Is strictly prohibited. If you have received this communication in error, please natify us by
telephone or email immediately and return the original message to us or destroy all printed and electronic copies.
Nothing in this transmission Is intended to be an electronlic signature nor to constitute an agreement of any kind
under applicable law unless otherwise expressly indicated. Intentional interception or dissemination of electronic
mail not belonging to you may violate federal or state law.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this communication (or in any attachment) is
not intended or written to be used, and cannot be used, for thei ‘purpose of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing or recommending any transaction or matter addressed in this
communication.

6/7/2010 .

#3226-47700
Shoun 00666
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Spain, Karen E.

From: Shoun, Cheryi D. <CShoun@nexsenpruet.com>

Sent: Wednesday, December 03, 2014 8:39 AM

To: Spain, Karen E,

Subject: FW: Personal Care, Inc. v. Hattie M. Askew = Attached letter and discovery for your
: review

Attachments: 20100607120914397 pdf

From: Kerr, Michelle T.

Sent: Monday, June 07, 2010 12:15 PM

To: 'beignavitch@comcast.net’ :

Cc: Shoun, Cheryl D.; 'jerry@uricchio.com’; ‘janet@uricchio.com'’

Subject: Personal Care, Inc. v. Hattie M. Askew = Attached letter and discovery for your review

Bernie:

Attached please find a copy of discovery Cheryl served defense counsel with today. Should you have any questions,
please let us know.

Thanks,
Michelle

Michelle T. Kerr

Assistant to Cherie W. Blackburn,
Paul A. Dominick, Cheryl D. Shoun
and Marilyn Trevinc

NEXSEN/PRUET
205 King Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 486 (29402)

DD: 843.720.1780, F: 843.720.1777
mkerr@nexsenpruet. com
www.nexsenpruet.cpm

CONFIDENTIAL COMMUNICATION: The information contained in this message may contain legally privileged and
confidential information intended only for the use of the individual or entity named above. If the reader of this message is
not the intended recipient, you are hereby notified that any dissemination, distribution or duplication of this transmission is
strictly prohibited. If you have received this communication in error, please notify us by telephone or email immediately
and return the original message to us or destroy all printed and electronic copies. Nothing in this transmission is intended
to be an electronic signature nor to constitute an agreement of any kind under applicable law unless otherwise expressly
indicated. Intentional interception or dissemination of electronic mail not belonging to you may violate federal or state law.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this communication (or in any attachment) is not

intended or written to be used, and cannot be used, for the purpose of (i} avoiding penalties under the nternal Revenue
Code or (i) promoting, marketing or recommending any transaction or matter addressed in this communication.

527




*** CONFIDENTIAL COMMUNICATION *** The information contained in this message may contain legally privileged and
confidential information intended only for the use of the individual or entity named above. If the reader of this message is
not the intended recipient, you are hereby notified that any dissemination, distribution or duplication of this transmission is
strictly prohibited. If you have received this communication in error, please notify us by telephone or email immediately
and return the original message to us or destroy all printed and electronic copies. Nothing in this transmission is intended
to be an electronic signature nor to constitute an agreement of any kind under applicable law unless otherwise expressly
indicated. Intentional interception or dissemination of electronic mail not belonging to you may violate federal or state law.
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NEXSEN|PRUET

Charleston
Charlotte
Columbia
Greensboro
Greenville
Hilton Hee;d

Myre Beach

Ralelgh

206 King Street

Suile 400 (20401)

O Box 488
Charleston, SC 29402
wwwy.nexsenpruet.com

Cheryl! D. Shoun
Special Counsel
Admitted in SC

June 7, 2010

John E. Parker, Esquire
William F, Barnes, 111, Esquire
101 Mulberry Street East

P. O. Box 457

Hampton, SC 29924-0457

Re:  Personal Care, Inc. vs. Hattie Askew, d/b/a Low Country Medical
Transport, f/k/a Low Country Medical Transpot, Inc,
Civil Action No.: 2009-CP-10-7692

Gentlemen:
Enclosed for service upon you please find Plaintiff’s Second Set of Interrogatories to
the Defendant and Plaintiff’s Second Request for Production of Documents to the

Defendant, :

Should you have any questions or concerns, please do not hesitate to contact me,

Very truly yours,
Cheryl D. Shoun

CDS/mtk
Enclosures

cc: Jerry N. Theos, Esq. (w/enclosures)

T 843.720.1762

F 843.414.8238

E CShoun@nexsenpruet.com

Nexsen Pruet, LLC

Attorneys and Counselors at Law

NPCHAR1:676676.1-LT-(CSHOUN) 047020-00001
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John E. Parker, Esquire
William F. Barnes, II1, Esquire

June 7,

Page 2

bee:

2010

Bernie Cignavitch (w/enclosures via e-mail)

NPCHAR1:576579.1-LT-(CSHOUN) 047020-00001
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON
PERSONAL CARE, INC,, . Case No, 2009-CP-10-7692
Plaintiff,
PLAINTIFF’S SECOND REQUEST FOR
VS.

PRODUCTION

HATTIE M. ASKEW d/b/a LOW COUNTRY | OF DOCUMENTS TO THE DEFENDANT
MEDICAL TRANSPORT, f/k/a LOW
COUNTRY MEDICAL TRANSPORT, INC.,

Defendant.

The Plaintiff, by and through its undersigned counsel, and pursuant to Rule 34 of the
SCRCP, and subject to the Definitions and Instructions set forth in Plaintiff’s First Request for
Production of Documents to the Defendant, requests that the Defendants hereinabove named,
answer under oath the following Requests for Production hereinafter set forth within thirty (30)
day.s after service hereof, producing, permitting the inspection, copying and/or photographing of

the documents and things hereinafter specified:

1. ‘Each and every document, which supports the Defendants claim that it was damaged as a
resuﬁ of the letter dated September 14, 2009, as alleged iﬁ the Defendant’s Counterclaim. This
shall include, without limitation, any and all letters or memoraﬁda or other written documents
pursuant to which any business contracts were cancelled or otherwise modified as a result of the
reférenced letter; written documents pursuant to which the Defendant was advised that any third
party changed its position with the Defendant, either pérsonally or professionally, as a result of

the referenced letter; and, all other documents which support Defendants claim for damages.

531
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2. A copy of all documents which set forth any marketing strategy followed, or to be
followed by the Defendant, within the last three years. This shall include, without limitation, any

internal memoranda.

3. Any and all documents that relate, in any fashion, to efforts undertaken or to be

- undertaken by or on behalf of the Defendant in targeting the clients of the Plaintiff, This shall

include all e-mails, internal memoranda, notes and other documents. This shall also include
notices of any meetings with such potential clients, activities, and/or entertainment scheduled to
include such potential clients, bills, invoices or requests for reimbursement for any monies spent

on behalf of the Defendant to make contact with such potential clients.

4, Any and all documents which establish the procedure to be followed by the Defendant,
its agents, servants and employees, relative to protected health information. This shall include,

without limitation, any relative excerpts from manuals, handbooks and other written policies.

5. Copies of any and all documents provided to the Defendant by any former employees of

the Plaintiff,

6. Any and all documents created by any former employees of the Plaintiff for the use of the

Defendant,

7. Copies of all “right to choose” letters directed to any clients or former clients of the
Defendant by the Plaintiff. This shall include all such letters, those sent to potential clients as

well as those returned by potential clients.
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June 7, 2010

URICCHIO, HOWE, KRELL, JACOBSON
TOPOREK, THEOS & KEITH, P.A.

WWW?%

Jetry N. Theos, Esquire (Bar No. {5% 18)
17 Y% Broad Street

Charleston, S. C. 29401

Phone (843) 723-7491

Fax  (843)577-4179

é;heryl D. 2houn, Esquire (Bar No. 5092)

NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)
P. O. Box 486

Charleston, S. C. 29402

Phone (843) 720.1762

ATTORNEYS FOR THE PLAINTIFF
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing PLAINTIFF’S SECOND REQUEST FOR
PRODUCTION OF DOCUMENTS TO THE DEFENDANT has been served upon the
following counsel of record either by facsimile, e-mail and/or by U, S, Mail, postage pre-paid, to
the following addresses as shown below this _ﬂday of June, 2010:

John E. Parker Jerry N. Theos
William F. Barnes, III - | Uricchio, Howe, Krell, Jacobson,
Peters, Murdaugh, Parker, Toporek, Theos & Keith, P.A,
Eltzroth & Detrick, P.A. 17 % Broad Street
101 Mulberry Street East | Charleston, SC 29492
P.O. Box 457 Phone: 843.723.7491

'| Hampton, SC 29924 Fax: 843.577.4179

Phone: 803.943.2111
Fax: 803.943.3943

Counsel for Defendant Counsel for Plaintiff

‘NEXSEN PRUET, LLC -
205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, South Carolina 29402
Telephone: 843.577.9440
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STATE OF SOUTH CAROLINA _

: : IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON
PERSONAL CARE, INC,, Case No. 2009-CP-10-7692

Plaintiff,
o ‘ PLAINTIFE’S SECOND SET OF
Vs, ' INTERROGATORIES

HATTIE M. ASKEW d/b/a LOW COUNTRY - TOTHE DEFENDANT
MEDICAL TRANSPORT, INC., f/i/a LOW
COUNTRY MEDICAL TRANSPORT, INC.

The Plaintiff, by and through its undersigned counsel, and pursuant to Rule 33 of the
SCRCP, and subject to the Definitions and Directions set forth in Plaintiff’s First Set of

Interrogatories to the Defendants, hereby requires the Defendant to respond to the following

Interrogatories:
1. .Set forth an itemized list of all damages claimed to have been sustained by the Defendant.
2. As to each element of damages set forth in response to Number One above, provide the
following;

a. if the alleged damage is to the Defendants’ professional reputatibn or personal
reputation;

b. the exact nature 6f the damage;

c. any and all documents which support Defendants claim as to cach damage.

3. Any and all actions of the Plaintiff which constitute slander, as set forth in Defendant’s

Counterclaim. |
4. As fo each individual and/or entity previously serviced by the Plaintiff, with whom the
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Defendants now have any business relationship, provide the name and address of each.

Tune l 2010

URICCHIO, HOWE, KRELL, JACOBSON
TOPOREK, THEOS & KEITH, P.A.

Jerry N, Theos, Esquire (Bar No. 5518)
17 % Broad Street

Charleston, S. C, 29401

Phone (843) 723-7491

Fax  (843) 577-4179

Ry,

Cheryl D. Shoun, Esquire (Bar No. 5092)
NEXSEN PRUET, LLC .

205 King Street, Suite 400 (29401)

P. O. Box 486

Charleston, S. C. 29402

Phone (843) 720.1762

ATTORNEYS FOR THE PLAINTIFF

536



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing PLAINTIFEF’S SECOND SET OF
INTERROGATORIES TO THE DEFENDANT has been served upon the following
counsel of record either by facsimile, e-mai] and/or by U, S. Mail, postage pre-paid, to the
following addresses as shown below this 7 day of June, 2010:

John E. Parker Jerry N. Theos _

William F. Barnes, 11T Uriechio, Howe, Krell, Jacobson,
Peters, Murdaungh, Parker, Toporek, Theos & Keith, P.A.
Eltzroth & Defrick, P.A. 17 ¥ Broad Street

101 Mulbenry Street Bast Charleston, SC 29492

P.O. Box 457 Phone: 843.723.7491

Hampton, SC 29924 Fax: 843.577.4179

Phone; 803.943.2111
Fax: 803.943.3943

Counsel for Defendant Counsel for Plaintiff

(O 00556

NEXSEN PRUET, LLC

205 King Street, Suite 400 (29401)
P.O. Box 486

Charleston, South Carolina 29402
Telephone: 843.577.9440
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NEXSEN{PRUET

June 2, 2010 Invoice No. 53368064
Matter: 047020-00001

PERSONAL CARE, INC.

C/O JERRY N. THEOS, ESQUIRE

URICCHIO, HOWE, KRELL, JACOBSAON, TOPOREK THEOS & KEITH, PA
17 1/2 BROAD STREET

CHARLESTON, SC 29401

Re:  PERSONAL CARE, INC. - VS. HATTIE M. ASKEW D/B/A -
LOW COUNTRY MEDICAL TRANSPORT, F/K/A LOW COUNTRY
MEDICAL TRANSPORT, INC,

Enclosed please find our statement for the period ending May 18, 2010. We trust that you will
find this statement to be in order and will place it in line for payment.

If you have any questions, please do not hesitate to contact us. You can also reach our finance
department at 803-253-8242.

Very truly yours,

'Nexsen Pruet, LLC

PLEASE SEND REMITTANCE TO: NEXSEN PRUET, LLC
Attorneys and Counselors at Law
Post Office Drawer 2426
~ Columbia SC 29202
ID# 047020-00001

205 KING STREET, SUITE 400, CHARLESTON, SC (28401) 3 POST OFFICE BOX 488, CHARLESTON, SC (29402)
843-577-844D m FAX 843-720-1777
www.NexsanPruet.com

OFFICES ALSO IN:
CHARLOTTE, COLUMBIA, GREENSBORO, GREENVILLE, HILTON HEAD, MYRTLE BEACH, RALEIGH,
NC sC NC sC sC sC NC

#3226-47700
Shoun 00352
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NEXSEN{PRUET

=S + S

PERSONAL CARE, INC.

C/O JERRY N. THEOS, ESQUIRE
URICCHIO, HOWE, KRELL, JACOBSAON,
TOPOREK, THEOS & KEITH, PA

17 172 BROAD STREET

CHARLESTON, SC 29401

Re: PERSONAL CARE, INC. - VS. HATTIE M. ASKEW D/B/A
LOW COUNTRY MEDICAL TRANSPORT, F/K/A LOW COUNTRY

MEDICAL TRANSPORT, INC.

For Professional Services Rendered Through May 18, 2010.

PLEASE SEE REVERSE FOR DETAILS. -

CUITENT CRAIZES cvvicueerirtreciireciiererisrrssrsedseessesaressons rresnesessaessrssns ssessassnanssasanenssostsannassans

New Balance...... tererrernmsaraaeees

Remit Address:

Post Office Drawer 2426

Columbia, SC 29202

Matter No. 047020-00001

Invoice No. 53368064

Invaice Date June 2, 2010

Attorney CD SHOUN

$1,444 .88

..................................... $1,444.88

[

ALL BILLS ARE DUE AND PAYABLE IN FULL UPON RECEIPT OF THIS INVOICE. A LATE PAYMENT CHARGE
OF 1 %% PER MONTH WILL BE ADDED TO ANY BALANCE REMAINING UNPAID 30 DAYS AFTER THE
. BILLING DATE,

OFFICES IN:

CHARLESTON, SC CHARLOTTE, NC COLUMBIA, §C GREENSBORO, NG

GREENVILLE, SC  HILTON HEAD, SC

MYRTLE BEACH, §C

RALEIGH, NG

#3226-47700
Shoun 00353
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Invoice Date; 6/2/10

Date
04/27/10

05/03/10

05/04/10

05/05/10

NEXSENIPRUET

Invoice No. 53368064 Matter No. 047020-00001

FEES

Timekeeper Description Hours Amount

CDS

CDS -

CDs

CDS

Total Fees:

Date
05/04/10

05/05/10 COURIER SERVICES o : ' : 2.00
05/05/10 POSTAGE . -

Description '

COPIES

Total Expenses:

CHARLESTON, SC

CHARLOTTE, NC

PERSONAL CARE - CONFERENCE WITH 0.20 80.00

MR. CIGNAVITCH REGARDING MEETING
TO DISCUSS COUNTERCLAIM AND '
PREPARATION OF REPLY THERETO;
DISCUSS DEFENDANT'S MOTION TO -
CHANGE VENUE.

REVIEW COUNTERCLAIM; CONDUCT 2.60 1,040.00
RESEARCH AS TO ELEMENTS OF
DEFAMATION AND AFFIRMATIVE
DEFENSES THERETO; FORWARD TO MR.
THEOS FOR REVIEW AND COMMENT.
CONFERENCE WITH MR. THEOS
REGARDING MERIT OF DEFAMATION
CLAIM, LETTER TO DEFENDANT'S
COUNSEL REQUESTING DEFENDANT'S
RESPONSES TO DISCOVERY WHICH ARE
OVERDUE. REVIEW FILE NOTES AND
BEGIN DRAFTING ADDITIONAL
INTERROGATORIES AND SECOND
REQUEST FOR PRODUCTION OF
DOCUMENTS TO DEFENDANT,

" FILE AND SERVE REPLY TO _ 0.20 80.00
COUNTERCLAIM, ' :
REVIEW FILE NOTES; PREPARE 0.60 240.00
ADDITIONAL INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF
DOCUMENTS; FORWARD TO MR. THEOS
FOR REVIEW AND COMMENT.

_ $1,440.00

EXPENSES

OFFICES IN:

COLUMBIA, SC GREENSBORO, NC GREENVILLE, SC  HILTON HEAD, SC MYRTLE BEACH, SC RALEIGH, NC

#3226-47700
Shoun 00354
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Timekeeper
CD SHOUN -

Total:

CHARLESTON, SC

CHARLOTTE, NC

COLUMBIA, SC

NEXSEN{PRUET

TIME SUMMARY RECAP
Title, Hours | Rate Amount
COUNSEL 3.60 $400.00  $1,440.00
3.60 $1,440.00
OFFICES IN:
GREENSBORO, NC GREENVILLE, 5C  HILTON HEAD, 5C MYRTLE BEACH, 8C RALEIGH, NC

#3226-47700
Shoun 00355
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- Current Charges

NEXSEN/PRUET

1rs # R - Remit Address:

: . - " Post Office Drawer 2426
PERSONAL CARE, INC. Columbia, SC 29202
C/O JERRY N. THEOS, ESQUIRE :
URICCHIO, HOWE, KRELL, JACOBSAON, Matter No. 047020-00001
TOPOREK, THEOS & KEITH, PA ’ Invoice No. 53368064
17 1/2 BROAD STREET , Invoice Date June 2, 2010.
CHARLESTON, SC 29401 - Attorney

Re: PERSONAL CARE, INC. - VS, HATTIE M. ASKEW D/B/A
LOW COUNTRY MEDICAL TRANSPORT, F/K/A LOW COUNTRY
MEDICAL TRANSPORT, INC.

i vvenserernennee 91,444 .88

New Balance ..., i LI T $1,444.38

|

ALL BILLS ARE DUE AND PAYABLE IN FULL UPON RECEIPT OF THIS INVOICE. A LATE PAYMENT CHARGE
OF 1 %% PER MONTH WILL BE ADDED TO ANY BALANCE REMAINING UNPAID 30 DAYS AFTER THE
: BILLING DATE: _ :

OFFICES IN:

CHARLESTON, SC CHARLOTTE, NC COLUMBLA, SC GREENSB0RO, NC GREENVILLE, SC  HILTON HEAD, SC MYRTLE BEACH, SC RALEIGH, NC

#3226-47700
Shoun 00356
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NEXSEN;PRUET

rs + N . Remit Address:

Post Office Drawer 2426
PERSONAL CARE, INC. ) Columbia, SC 29202
C/O JERRY N. THEOS, ESQUIRE :
URICCHIO, HOWE, KRELL, JACOBSAON, Matter No. 047020-00001
TOPOREK, THEOS & KEITH, PA Invoice No. 53368064
17 1/2 BROAD STREET . Invoice Date: June 2, 2010
CHARLESTON, SC 29401 Attorney CD SHOUI;I

Re: PERSONAL CARE, INC. - VS. HATTIE M, ASKEW D/B/A
LOW COUNTRY MEDICAL TRANSPORT, F/K/A LOW COUNTRY
MEDICAL TRANSPORT, INC.

“ﬁfiﬁbﬁﬁ, :
b |

ALL BILLS ARE DUE AND PAYABLE IN FULL UPON RECEIPT OF THIS INVOICE. A LATE PAYMENT CHARGE
OF | ¥% PER MONTH WILL BE ADDED TO ANY BALANCE REMAINING UNPAID 30 DAYS AFTER THE
BILLING DATE.

OFFICES IN:
CHARLESTON, 5C CHARLOTTE, NC COLUMBIA, SC GREENSBORO,NC - GREENVILE,SC  RILTON HEAD, SC MYRTLE BEACH, SC . RALEIGH,NC

#3226-47700
Shoun 00357
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON C/A NO. 2013-CP-10-1396

S

PERSONAL CARE, INC.

)

) ! .
Plaintiff, ) SUPPLEMENTAL MEMORANDUM
) IN OPPOSITION TO PLAINTIFF’S
) MOTION TO RESTORE PURSUANT
)
)

TO PRIOR ORDER OF THE COURT

VS.

JERRY N. THEOS; URICCHIO, HOWE, AND SCRCP RULE 40(j) ,

KRELL, JOHNSON, TOPOREK, THEOS ) < & =2
& KEITH, PA; CHERYL D. SHOUN; AND) - s o
TAYLOR, SHOUN, BOWLEY & BYRD, ) = &5
LLC, ; 8z & |
o £
Defendant. : ) CS?_%: ‘=
) S Yo
5 e

TO: THOMAS A. PENDARVIS, ESQUIRE, COUNSEL FOR THE PLAINTIFF:

Defendants Jerry N. Theos and Uricchio, Howe, Krell, Johnson,l'Toporek, Theos & Keith,
PA (hereinafter collectively referred to as “Defendant Theos”) hereby respectfully submit their
Supplemental Memorandum in Opposition to Plaintiff’s Motion to Restore Case.! Defendant
Theos supplements its prior brief as the statute of limitations has run for the Plaintiff’s claims
and it would be futile for the Court to restore the case at this juncture. | .

Initially, Defendant Theos reasserts his threshold argument that Plaintiff’s Motion to
Restore violates the prior Order of Judge Dennis, which is the “law of the case.” As the Plaintiff
did not seek -a rehearing or appeal the Consent Order, the Order that Plaintiff agreed to, Plaintiff
is bound by the previous ruling/findings as the law of the case. As Plaintiff failed to comply with
the express terms of Judge Dennis’s Order itself, which required that the case be restored by
August 28, 2014, Plaintiff’s Motion to Restore should be cilenied based on Plaintiff’s failure to
even file a Motion to Restore the Case prior to the expirétion of thé Court-ordered deadline.
However, based on the merits of Plaintiff’s motion, the Court should similarly deny Plaintiff’s

Motion to Restore the Case for the following reasons:

! Defendant Theos contemporaneously files his Affidavit in Support of this Supplemental Memorandum, which by
reference is incorporated and made a part hereof. '

{00502676.DOC.1 }

544



A. The statute of limitations bars Personal Care’s claims as a matter of law.

In South Carolina law, the discovery rule applies to this action. According to the
discovery rule, the statute of limitations begins to run when a person could or should have
known, through the exercise of reasonable diligence, that a cause of action might exist. Abba

Equip., Inc. v. Thomason, 335 S.C. 477, 485, 517 S.E.2d 235, 239 (Ct. App. 1999). Under §- 15-

3-530 and the South Carolina common law, the statute of limitations is triggered not merely by
knowledge of an injury but by knowledge of diligently acquired facts sufficient to put an injured
person on notice of the existence of a cause of action against another. Epstein v. Brown, 363 S.C.
372,376,610 S.E.2d 816, 818 (2005). The date on which discovery of the cause of action should
have been made is an objective question. Joubert v. S.C. Dep’t of Soc. Servs., 341 S.C. 176, 191,
534 SEE.2d 1, 9 (Ct. App. 2000). In Young v. South Carolina Department of Corrections, the

Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333
S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moore v. Benson, 390 S.C.
153,700 S.E.2d 273 (Ct. App. 2010) (Emphasis added).

Furthermore, “[t]he statute is not delayed until the injured party seeks advice of counsel
or develops a full-blown theory of recovery; instead, reasonable diligence requires a plaintiff to
‘act with some promptness.”” Maher v. Tietex Corp., 331 S.C. 371, 377, 500 S.E.2d 204, 207
(Ct. App. 1998). ' '

Importantly, under South Carolina law, “[a] cause of action accrues at the moment when

the plaintiff has a legal right to sue on it.” Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781

(1962). The law presumes at least nominal damages at that point. Livingston v. Sims, 197 S.C.

458, 15 S.E.2d 770 (1941) modified by Santee Portland Cement v. Daniel Internat’l Corp., 299
i [ . : .

S.C. 269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The

fact that substantial damages did not occur until later is immaterial to determining when the

action accrued or arose. Livingston v. Sims, supra’’; Stephens v. Druffin, 327 S.C. 1, 488 S.E.2d

3 of 7 (S.C. 1997). The date on which discovery of the cause of action should have been made is

an objective, rather than subjective, question. Kreutner v. David, 320 S.C. 283, 285, 465 S.E.2d

88, 90 (1995). In other words, whether the particular plaintiff actually knew he had a claim is not

{00502676.D0C. 1 } ' 2
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the test. Rather, courts must decide whether the circumstances of the case would put a person of
common knowledge and experience on notice that some right of his has been invaded, or that
some claim against another party might exist.

The seminal statute of limitations case for a legal malpractice claim in South Carolina is

the Supreme Court Epstein v. Brown,? 363 S.C. 372 (2005) decision. In Epstein, the Supreme

Court refused to adopt a “continuous representation” rule (that the statute of limitations is tolled
while an attorney represents a client) by holding it would strictly comply with the discovery rule
set forth by the Legislature. In his complaint, Dr. Epstein alleged Brown was negligent in
numerous particulars, including: failing to conduct an adequate investigation, failing to advise
Epstein to settle, failing to keep Epstein adequately informed during the pendency of the case,
representing multiple defendants. with conflicts of interest, forgetting to call expert witnesses,
and adopting a defense which was contrary to Dr. Epstein’s medical opinion. Counsel for Dr.
Epstein conceded that many of these allegations were within Dr. Epstein’s knowledge at the time
of the jury’s verdict. The court found the majority of the damages alleged by Dr. Epstein
stemmed from the adverse jury verdict and the damages to his reputation resulting from the
publicity were all damages suffered at the time of the verdict. Accordingly, the trial court ruled,
as a matter of law, Dr. Epstein either knew, or should have known, of a possible claim against
Brown by the date of the adverse verdict, such that the statute of limitations began to run on that
date. '

Dr. Epstein contended that because Brown remained counsel of record during the
pendency of the appeal, the statute of limitations did not begin to run until the Supreme Court
denied certiorari in January 2001. Dr. Epstein urged the Supreme Court to adopt the “continuous

representation” rule to toll the statute of limitations during the period an attorney continues to

2 As set forth in Epstein, South Carolina Code Ann. § 15-3-530 (Supp. 2003) provides a three year statute of
limitations for legal malpractice lawsuits. Under thé discovery rule, the statute of limitations begins to run from the
date the injured party either knows or should know, by the exercise of reasonable diligence, that a cause of action
exists for the wrongful conduct. See Dean v. Ruscon Corp., 321 S.C. 360, 468 S.E.2d 645 (1996); S.C. Code Ann. §
15-3-535. See also Berry v. Mcleod, 328 S.C. 435, 492 S.E.2d 794 (Ct. App. 1997). The exercise of reasonable
diligence means simply that an injured party must act with some promptness where the facts and circumstances of
an injury would put a person of common knowledge and experience on notice that some right of his has been
invaded or that some claim against another party might exist. The statute of limitations begins to run from this point
and not when advice of counsel is sought or a full-blown theory of recovery developed. Id. Under § 15-3-535, the
statute of limitations is triggered not merely by knowledge of an injury but by knowledge of facts, diligently
acquired, sufficient to put an injured person on notice of the existence of a cause of action against another. True v.
Monteith, 327 S.C. 116, 489 S.E.2d 615, 617 (1997).

{00502676.00C.1 } 3
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represent a client on the same matter which forms the basis of a legal malpractice action. The
Supreme Court declined to adopt the continuous representation rule in the context of a legal
malpractice claim and adhered, instead, to the discovery rule set forth by the Legislature. In the
alternative, Dr. Epstein asserted that, even if the Supreme Court did not adopt the continuous
representation rule, the statute of limitations should not be deemed to have begun to run until the
date on which the Supreme Court denied certiorari because it was not until that date upon which
he suffered “legal damages.” The Supreme Court disagreed.

Importantly, in Epstein, in the context of a legal malpractice claim, the Supreme Court

held that a client sustains an injury as_soon as he or she is forced to incur costs. In other words,

on the date of the adverse jury verdict, the plaintiffs became obligated to expend additional
monies for the appellate process, including the continuing service of an attorney, the cost of the
transcript, the cost of the appeal, and the inconvenience of the appeal. In finding that the
plaintiffs’ injury accrued on the date of the jury’s verdict, plaintiff was held to have suffered
harm when trial court’s judgment was entered because plaintiff was then required to either pay
the judgment or the costs of appeal, noting that a client who has suffered an adverse result
because of a lawyer’s negligence has both knowledge of the negligence and present damage.
The Supreme Court noted:

This Court has recognized that, under the discovery rule, the statute of limitations
begins to run when a reasonable person of common knowledge and experience
would be on notice that a claim against another party might exist. The fact that
the injured party may not comprehend the full extent of the damage is immaterial.
Dean v. Ruscon Corp., 321 S.C. 360, 363-364, 468 S.E.2d 645, 647 (1996). See
also Wigging v. Edwards, 314 S.C. 126, 442 S.E.2d 169 (1994) (reasonable
diligence means simply that injured party must act with some promptness where
facts and circumstances of injury would put person of common knowledge and
experience on notice that some right of his has been invaded or that some claim
against another party might exist; statute of limitations begins to run from this

, point and not when advice of counsel is sought or full-blown theory of recovery is

} developed); Snell v. Columbia Gun Exchange, Inc., 276 S.C. 301, 278 S.E.2d 333
(1981) (Emphasis added).

Similarly, here, as a matter of law, this present action is barred by the statute of
limitations. Pursuant to the allegations of the Complaint, paragraph 18 sets forth that, on
September 19, 2009, Jerry Theos, as an agent of Personal Care, wrote a letter and a simultaneous
copy to a third party concerning a statement about Askew that-Askew later claimed was

defamatory about her. Per the Complaint, the first act of alleged negligence that Personal Care

{00502676.00C.1 : 4
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alleges as to Defendant Theos occurred on September 17, 2009. Paragraph 20 alleges that, on
March 9, 2010, Askew filed an Answer and Counterclaim asserting a claim for defamation, i.e.,
that Askew counterclaimed against Personal Care based on the alleged defamatory statements in
the letter published by Theos. Finally, paragraph 40 alleges Plaintiff was damaged by
Defendant’s errors when “it was forced to spend additional funds and commit time and other
resources to mitigate the damages caused as a direct and proximate result of Defendants’ errors.”

Here, as a matter of law, Plaintiff suffered damages “as soon as he or she is forced to
incur costs” defending against Askew’s counterclaim on March 9, 2010. Once Ms. Askew’s
counterclaim was filed, Plaintiff “became obligated to expend additional monies,” including the
“continuing service of an attorney” to defend against the counterclaim, the additional attorney’s
fees in responding and defending against the counterclaim, and to otherwise contend with “the
inconvenience” of the counterclaim. As such, as a matter of law, Plaintiff suffered damage when
the counterclaim was alleged i.e., the client suffered an adverse result (thé counterclaim) because
of the alleged lawyer’s negligence and Personal Care had both “knowledge of the negligence and
present damage” as a matter of law. In other words, South Carolina law recognizes at least
“nominal damages” at such point and Personal Care’s claim/causes of action — the elements of
duty, breach and damages — were all present in March of 2010.

Accordingly, as “a cause of action accrues at the moment when the Plaintiff has a legal
right to sue on it,” and “the law at least presumes at least nominal damages at that point,” here, as
a matter of law, Personal Care’s causes of action accrued and Plaintiff had a legal right to sue
Defendant Theos on March 9, 2010. Accordingly, the statute of limitations bars Personal Care’s
claims as a matter of law. ‘

A

B. The statute of limitations bars Plaintiff’s claims based on the uncontroverted

evidence in the Record.

Personal Care has iconceded to the Court that it did not restore or move to restore its case
pursuant to Judge Dennis’s prior Order or SCRCP Rule 40(j) and that it does not receive the
benefit of the tolling provision. However, for the first time at the hearing, Personal Care now
asserts that the statute of limitations has not run because it did not suffer any actual injury until a
mediation took place in 2012, at which time the underlying Defendant demanded money for her

counterclaim.

{00502676.DOC.1 } - 5
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‘Importantly, Plaintiff initially asserted in his verified Complaint — filed with the Court —
that the gravamen of its claim was that Mr. Cignavitch was not advised of the counterclaim for a
period of over two years. Further, Plaintiff’s sworn-to allegation (verified in his Complaint) that
Mr. Cignavitch did not know that there had been a counterclaim filed against him for two years
is (1) now acknowledged by Personal Care’s counsel to be a misrepresentation (where Pendarvis
admitted to the Court: “and there’s just simplyA fact questions that are all throughout this.
Certainly he knew about the counterclaim. Certainly he knew there were issues with the defense
of the case, but he’s being told the whole time this is, you know, I have a meritorious claim.”
(Transcript of Hearing, p. 22, 1. 77 — 11), and (2) belied by evidence which is on the Record.
Exhibits 1, J and K to the response of the Defendant Shoun, including a copy of her email to Mr.
Cignavitch dated April 6, 2010 (in which she attached the counterclaim) and Exhibit K (which is
Shoun’s itemized statement of her time where she specifically has an entry for a meeting with
her client to discuss the Askew counterclaim) specifically refute Personal Care’s original sworn

allegations. Personal Care has now abandoned such assertion/misrepresentation to the Court.

Similarly, Plaintiff now seeks to avoid his prior sworn verification to the Court that the statute of
limitations would expire by seeking to split his cause of action and argue that the statute has not
run because it did not suffer any “real” injury until the mediation took place in 2012.
Personal Care’s assertions are meritless for the following reasons:

1. Personal Care was notified of the Counterclaim on March 19, 2010.

The following emails (attached to the Affidavit of Jerry N. Theos) refute Mr.

Cignavitch’s original sworn assertions to the Court:

1. Email from Shoun to Cignavitch dated March 19, 2010: “Hey Bernie: Hope
this finds you well. We have received an Answer and Counterclaim on behalf of
the Defendant in this action. I need to get a copy of the Counterclaim to you; a
response is due April 9". May I fax to you? Will you provide the correct number?
... Thanks, I look forward to hearing from you.” Bates number: Theos 56.

2. Email from Smith to Cignavitch dated March 19, 2016: “Mr. Cignavitch,
attached please find a filed copy of the Answer and Counterclaim.” Bates number
Theos 54 - 55.

3. Email from Shoun to Cignavitch dated March 26, 2010: “1 am attaching a copy
of a letter I am sending to Askew’s counsel requesting an extension of time in
which to respond to the Counterclaim. As I think we discussed earlier, when we
granted an extension to Askew’s attorneys, this is a routine practice, and I have no
reason to think it will not be granted. You will see, if granted, our response will be
due mid-May giving us plenty of time to talk over the allegations. Even if it is not

{00502676.DOC.1 } 6
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granted, the response isn’t due until mid-April. ... I sincerely appreciate your
patience in this matter, and look forward to talking with you regarding the
Counterclaim.” Bates number Theos 57 - 58.

4. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey. I am
back in the office today and have received confirmation of our 30-day extension to
respond to the Counterclaim in this case. Our reply is due on or before May 13,
2010. Please let me know a time that is good for you for us to get together to talk
over our response.” We may even be able to do it by phone if your schedule is full.
In the meantime, I will probably prepare a draft and send it to you as a starting
point.” Bates number Theos 59.

5. Email from Shoun to Cignavitch dated April 13, 2010: “Please remember that
a reply to the Counterclaim by Ms. Askew will have to be served by the latter part
of May.” Bates number Theos 61.

6. Email from Kerr to Cignavitch dated June 7,2010: “Bernie: Attached please
-find for your review and file a filed stamped copy of the Reply to Counterclaim in
the above-referenced matter. Should you have any questions or concerns, please
let us know.” Bates number Theos 62.

Based on these email communications alone, Theos and Shoun unequivocally and timely
informed Mr. Cignavitch of the counterclaim asserted against Personal Care.

2. Personal Care was advised to put its insurance carrier on notice in order to
defend and indemnify Personal Care on March 19, 2010, but Personal Care chose
not to notify its insurance carrier.

“Mr. Cignavitch was advised to put his insurance carrier on notice of the Askew
counterclaim and Defendants Theos/Shoun asked Cignavitch to provide his insurance carrier

information to them, but he refused to do so:

1. Email from Shoun to Cignavitch dated March 19, 2010: “Also, if you
will please provide your insurance information, we will submit the
Counterclaim to your carrier. asking it to defend and indemnify you. We
will need a copy of the policy if you have it. Thanks. I look forward to
hearing from you.” Bates number Theos 54.

2. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: I forgot
to mention this again — please get your insurance mformatlon to me as
quickly as you can. Thanks.”

Mr. Cignavitch decided he did not want to put his insurance carrier on notice of the
Askew counterclaim and expressly told Defendants Theos/Shoun that he did not want to put his
insurance carrier on notice, despite being advised to do so. Instead, Mr. Cignavitch told

Defendants Theos/Shoun to also defend against Ms. Askew’s counterclaim allegations. Again, as

{00502676.DOC. 1 } : 7
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of March 19, 2010, Mr. Cignavitch was notified that Askew’s counterclaim was seeking money

damages and that he should put his insurance carrier on notice to defend and indemnify Personal

Care. Mr. Cignavitch chose to have Defendants Theos and Shoun defend against the
counterclaim, i.e., to incur additional attorney’s fees and costs to defend against Askew’s
counterclairh', rather than put his insurance carrier on notice.

3. Personal Care suffered “damages” when Personal Care incurred attorney’s fees

for Defendants Theos and Shoun to defend against the Askew counterclaim.

Personal Care’s Complaint alleges one of the elements of damage that it is seeking for its
legal malpractice claims is Defendants Theos and Shoun’s attorneys’ fees incurred in defending
the counterclaim (See Section A to this Memorandum); accordingly, based on Personal Care’s
own Complaint, the damages of Personal Care are alleged to have begun by March of 2010.
Personal Care cannot attempt to split it’s legal malpractice cause of action so it arises only once
its full blown damages are discovered or it subjectively recognizes the “full extent” of its
damage, which is immaterial under South Carolina law.

4. Based on the Verified Complaint S.C. Code Ann. § 15-36-100 (c)(1) Expert

Affidavit verification, Personal Care admitted the statute of limitations ran, at
the latest, on March 18, 2013.3

Paragraph 97 of the Complaint, filed on March 8, 2013, takes advantage of the provision
of South Carolina Code Section 15-36-100(b), (c)(1) which sets forth: “Pursuant to the code,

because this complaint is being filed when there is a good faith basis to believe the expiration of

the statute of limitations is imminent, it is filed without an affidavit by an expert licensed by the

Supreme Court of the State of South Carolina.” S.C. Code Ann. § 15-36-100 (c)(1), sets forth:

“The contemporaneous filing requirements of Subsection (b) does not apply to any case in
which the period of limitations will expire or there is a good faith basis to believe it will

expire on a claim stated in the complaint within 10 days of filing.”

Accordingly, as a matter of law, Plaintiff verified for this Court that the statute of limitations
would likely expire within 10 days of filing, on March 18, 2013. At the hearing, Your Honor
recognized Plaintiff’s prior verified admission and current disingenuousness in trying to undo his

Verified Complaint:

? Plaintiff’s Verified Complaint expert Affidavit verification is consistent with Pendarvis’ March 7, 2013 email
raising his concerns that the statute of limitations would run the following day, March 8, 2013,

{00502676.DOC.1 ) 8
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The Court:  Well, you filed your complaint that said you got — I want the 45 days
to file my affidavit because the statute’s getting ready to run. Now you coming
into court saying the statute didn’t run. Which am I supposed to believe? When
you filed the paperwork with the Court erroneously saying, hey, the statue about
to run, now you come into Court and say it hasn’t run. Which is it? It’s like you
take whatever position suits you at the particular time.

Transcript of Hearing, p. 26,1. 1 — 13.

Simply put, Plaintiff vérified for the Court in his sworn/verified Complaint that the statute
of limitations would likely expire within 10 days and Plaintiff’s counsel’s arguments to the
contrary, which amounts to Plaintiff taking whatever inconsistent position suits him at the time,
should fall on deaf ears. Moreover, mere arguments of counsel should not trump Plaintiff’s
sworn-to admissions which were previously submitted to the Court.

Conclusion

For the reasons stated, Defendant Theos respectfully requests this Honorable Court deny

Plaintiff’s Motion to Restore.

Respectfully Submitted,

BARN)’,%A Y PATTERSON & HELMS, LLC

M. Dawes Cooke, Jr.

Phillip S. Ferderigos

288 Meeting Street, Suite 200
Charleston, SC 29401

P.O. Drawer H

Charleston, SC 29402

(843) 577-7700

4{’:"\
December , 2014
Charleston, South Carolina
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] hereby that on the é/z day of December, 2014, I mailed a true and correct copy of

2013%-CcP-10-1596

CERTIFICATE OF SERVICE

the foregoing Supplemental Memorandum to counsel of Record with sufficient postage,

addressed as follows:

{00502676.D0C. 1 }

PENDARVIS LAW OFFICES, P.C. 2 s
Thomas A. Pendarvis, Esq. EF‘?
Catherine B. Kerney, Esq. ;-;c
500 Carteret Street, Suite A o
Beaufort, SC 29902-5066 o=

S
GEORGE J. KEFALOS, PA 53
Oana Dobrescu Johnson, Esqg. &
46A State Street

Charleston, SC 29401

K & L GATES, LLP

Richard A. Farrier, Jr., Esq.
134 Meeting Street, Suite 200
Charleston, SC 29401

Barnwell Whaley Patterson & Helms, LLC

By: W ‘ %W

Legal Assiﬁant ’
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) NINTH JUDICIAL CIRCUIT -
COUNTY OF CHARLESTON ) C/A NO. 2013-CP-10-1396 -
PERSONAL CARE, INC. )
Plaintiff, ) ‘ -
) AFFIDAVIT OF JERRY N. THEOS
VS. )
JERRY N. THEOS; URICCHIO, HOWE, ) oF =
KRELL, JOHNSON, TOPOREK, THEOS ) mm
& KEITH, PA; CHERYL D. SHOUN; ) =& 2
AND TAYLOR, SHOUN, BOWLEY & ) Sm @
BYRD, LLC, ) oF o
) Z’y% N
Defendant. Do o iz
) 9 &A

The undersigned, Jerry N. Theos, having been duly sworn, hereby deposes and says that:

1. 1am a partner of Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, PA
2. I am over the age of eighteen, I am a party in this action, and I am competent to testify

concerning the matters contained in this Affidavit, and 1 submit this Affidavit with
information based on my personal knowledge, and, if called as a witness, could or would
testify to the truth of the facts stated here.

3. That, prior to representing Personal Care, I met with Bernie Cignavitch to discuss
Askew’s actions and the harm her actions caused Personal Care; at our meeting, Mr.
Cignavitch insisted that I write the allegedly defamatory letter (attached as Exhibit 1) and
to copy the letter to a third party (a dialysis clinic) in order to ensure that the dialysis
clinic was aware of Ms. Askew’s actions which Mr, Cignavitch alleged caused Personal
Care harm; I advised Mr. Cignavitch that sending such a letter to a third party could
expose Personal Care to a defamation counterclaim, but Mr. Cignavitch insisted that the
letter be sent to the dialysis clinic as well.

‘4. Further, before the allegedly defamatory letter was sent, Mr. C1gnav1tch and his manager
Tim Pitko were again advised of the potential of a defamation counterclaim arising out of
the allegedly defamatory letter. Again, my co-counsel Shoun and I expressed our
concerns about forwarding the letter to a third party: See Email from Shoun to Theos
dated September 4, 2009 stating: T told Tim I am hesitant to write the dialysis clinic
...”" Bates numbers Theos 12 and 13.

5. Despite these wamiﬁgs, Mr. Cignavitch insisted that I forward the letter to a third party,
and the letter was prepared with information that Mr. Cignavitch provided to Ms. Shoun
and me.

554



6. Initially, as sworn to in both his initial Verified Complaint and Amended Verified
Complaint, the gravamen of Mr. Cignavitch’s claim was that Shoun and I did not advise
Cignavitch of the counterclaim for over two .years. In his verified Complaint, Mr.
Cignavitch swore: “This_legal malpractice Complaint centers upon the Defendant
Lawyers’ approximate two (2) year delay in telling the Plaintiff, their client in an
underlying lawsuit, that a defamation counterclaim had been filed against the Plaintiff.”
Mr. Cignavitch’s swomn allegation is repeated by his expert Robert D. Dodson, J.D.,
where, in his sworna Affidavit, he asserts:

“I am also extremely critical of Theos and Shoun for not timely advising
their client about the counterclaims against it.” According to the Verified
Complaint Theos and Shoun ‘neglected to tell their client, Plaintiff, for more
than two years about the fact the Plaintiff was being sued for money
damages because of their own allegedly defamatory statements.” ... Theos
and Shoun’s conduct in not telling their client about the counterclaims, the
very counterclaims that were created because of their own incompetence,
negligence and recklessness, violated theses provisions and were also
contradictory to what reasonably prudent lawyers would do under like or

similar circumstances. These omissions (failing to timely inform their client
about the counterclaims) were significant for numerous reasons.”

However, the following emails (attached as Exhibits 3 to 8) refute Mr.
Cignavitch’s and his expert’s original sworn assertions:

{00502§88.DOC. }

1. Bmail from Shoun to Cignavitch dated March 19, 2010: “Hey Bernie: Hope
this finds you well. We have received an Answer and Counterclaim on behalf of
the Defendant in this action. I need to get a copy of the Counterclaim to. you; a
response is due April 9. May I fax to you? Will you provide the correct number?
... Thanks, I look forward to hearing from you.” Bates number: Theos 56.

2. Email from Smith to Cignavitch dated March 19, 2010: “Mr. Cignavitch,

attached please find a filed copy of the Answer and Counterclaim.” Bates number
Theos 54 - 55. o

3. Bmail from Shoun to Cignavitch dated March 26, 2010: “I am attaching a copy
of a letter I am sending to Askew’s counsel requesting an extension of time in
which to respond to the Counterclaim. As I think we discussed earlier, when we
granted an extension to Askew’s attorneys, this is a routine practice, and I have no
reason to think it will not be granted. You will see, if granted, our response will be
due mid-May giving us plenty of time to talk over the allegations. Even if it is not
granted, the response isn’t due until mid-April. ... I sincerely appreciate your
patience in this matter, and look forward to talking with you regarding the
Counterclaim.” Bates number Theos 57 - 58.

4. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey. I am
back in the office today and have received confirmation of our 30-day extension to
respond to the Counterclaim in this case. Our reply is due on or before May 13,
2010. Please let me know a time that is good for you for us to get together to talk
over our response, We may even be able to do it by phone if your schedule is fuil.

Page 2 of 6
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In the meantime, I will probably prepare a draft and send it to you as a starting
point.” Bates number Theos 59.

- 5. Email from Shoun to Cignavitch dated April 13, 2010: “Please remember that
a reply to the Counterclaim by Ms. Askew will have to be served by the latter part
of May.” Bates number Theos 61.

6. Email from Kerr to Cignavitch dated June 7, 2010: “Bernie: Attached please
find for your review and file a filed stamped copy of the Reply to Counterclaim in
the above-referenced matter. Should you have any questions or concerns, please
let us know.” Bates number Theos 72.

Based on these email communications alone, Shoun and I unequivocally and timely
informed Mr. Cignavitch of the Askew counterclaim asserted against Personal Care.
However, when I attended the hearing for Personal Care’s Motion to Restore, which Your
Honor presided over, I was stunned when Tom Pendarvis cavalierly told the Court: “And
there’s just simply fact questions that are all throughout this. Certainly he knew about the

counterclaim. Certainly he knew there were issues with the defense of the case, but he’s
being told the whole time this is, you know, I have a meritorious claim.” (Transcript of
Hearing, p. 22,1. 7 - 11).

With Pendarvis; statement to the Court, he admitted to the Court that Personal Care’s
central allegation in its Verified Complaint — sworn to by Mr. Cignavitch — was a lie.

7. As Mr. Cignavitch’s central assertion was easily proved to be false, Mr. Cignavitch has

_now shifted gears alleging that he did not fully understand and comprehend what the
counterclaim meant (i.e., that Personal Care was being sued for money damages) until -
some time between the first mediation of the underlying case (which was May, 2012) to
August, 2012 (when he alleges was the first time he was notified a conflict of interest had
arisen). Indeed, Mr. Cignavitch’s Affidavit (submitted to the Court in regard to his
Motion to Restore) states that Theos and Shoun did not explain the legal nature of
Askew’s counterclaim or that it was a separate lawsuit seeking money damages against
Personal Care. Now Mr. Cignavitch swears that he was unaware of the “true nature of the
counterclaim” ‘and thus “began to realize the adverse circumstances” after the first
mediation in May of 2012. However, as before, such sworn assertion, is also patently
false.

8. Indeed, Shoun and I explained to Mr. Cignavitch that Askew had filed a counterclaim for

defamation (the exact type of counterclaim Mr. Cignavitch was warned might occur). Mr.
Cignavitch was advised to put his' insurance carrier on notice of the Askew Counterclaim
and Shoun and I asked Cignavitch to provide his insurance carrier information to us
(attached as Exhibits 9 to 10), but he refused to do so:

1. Email from Shoun to Cignavitch dated March 19, 2010: “Also, if you

will please provide your insurance information, we will submit the

Counterclaim to your carrier, asking it to defend and indemnify you. We
will need a copy of the policy if you have it. Thanks. I look forward to

hearing from you.” Bates number Theos 54.

(oosoige.Doc } Page 3 of 6
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2. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: I forgot
to mention this again — please get your insurance information to me as
quickly as you can. Thanks.”

Mr. Cignavitch decided he did not want to put his insurance carrier on notice of the
Askew counterclaim and expressly told us that he did not want to put his insurance carrier
on notice, despite being advised to do so. Instead, Mr. Cignavitch told us to also defend
against Ms. Askew’s counterclaim allegations. Again, as of March 19, 2010, Mr.

Cignavitch was notified that Askew’s counterclaim was seeking money damages and that
he should put his insurance carrier on notice to defend and indemnify Personal Care.

Mr. Cignavitch was made aware that Ms. Askew had filed a counterclaim and was
seeking damages against Personal Care based on the allegedly defamatory letter and, at
Mr. Cignavitch’s direction, Shoun and I began defending against the counterclaim as
well, including preparing a Reply with Mr. Cignavitch’s input.

10. Significantly, Personal Care’s Complaint specifically alleges negligence against Shoun

11,

and me for sending the alleged defamatory letter. The Complaint alleges that the
counterclaim was filed in 2010, and one of the elements of damage that Mr. Cignavitch is
seeking is our attorneys’ fees incurred in defending against the counterclaim; accordingly,
based on Personal Care’s own Complaint, the damages of Personal Care are alleged to
have begun at the latest by May of 2010. '

As set forth in Cheryl Shoun’s exhibits I, J and K to her Memorandum, Ms. Shoun
discussed the counterclaim with Cignavitch in May of 2010, so Mr. Cignavitch was
__aware of the counterclaim and he was aware he was incurring additional attomeys fees
because of the counterclaim, i.e., Mr. Cignavitch was aware of the damages he is now
claiming in his present lawsuit in May of 2010.

12.1 was also copied on Mr. Cignavitch’s counsel Tom Pendarvis’ email on March 7, 2013,

attached as Exhibit 11, where Mr. Pendarvis admitted that he had concerns that the statute
of limitations on Mr. Cignavitch’s claim would run on March 8, 2013; further, Mr.

" Pendarvis filed an initial Verified Complaint where, under oath, his client verified that the

13.

statute of limitations was going to expire within 10 days, thereby excusing Personal
Care’s requirement to have an expert affidavit with the filing.

It is unbelievable for Mr. Pendarvis, Mr. Cignavitch’s counsel, to miss the specific time
period deadline set forth in the Order of Judge Dennis and, after having confirmed in
writing that the statute of limitations was going to expire on March 8, 2013, and he and
his client filing a verified complaint to the same effect, Mr. Pendarvis now asserts that the
statute of limitations has not run based on a subjective belief of Mr. Cignavitch not fully
grasping his full damages until a mediation of the underlying case.

FURTHER, AFFIANT SAYETH NOT. A M

Sworn d subscril before
This day of e/\——— s 201
(00502188.00C-1 ) Page 4 of 6
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UriccHio, HOWE, KRELL, JACOBSON, TOPOREK, THEOS & KEITH, PA.
ATTORNEYS AT LAW
17%* BROAD STREET
CHARLESTON, SC 29401

PAUL N. URICCHIO, JR. (19822-2000) : MAILING ADDRESS:
ARTHUR G. HOWE (1927-2004) P.0. BOX 399

, BARRY KRELEL GCHAS., SC 29402-0399
CARL H. JACOBSON .
ALAN D, TOPOREK September 14’ 2009 TELEPHONES:
JERRY N. TREOS (843) 723-7491
GREGORY D. KEITH . 1-800-899-1683
JAMES R. BRAUCHLE ! . . FAX (843) 577-4179
JONATHAN F. KRELL
t

Low Country Medical Transport

61 Hickory Hill Road
Varnville, South Carolina 29944

RE: Personal Care, Inc.
To Whom It May Concern:

This law firm, along with the law firm of Taylor, Shoun, Bowley & Bryd, LLC, has been
retained by Personal Care, Inc., to investigate certain wrongful conduct on the part of Low
Country Medical Transport and pursue appropriate legal remedies.

On January 9, 2009, Low Country Medical Transport was sent a letter on behalf of
- —---—-Personal-Care requesting that it cease and desist from soliciting Personal Care’s patients through
the use of confidential information obtained from patients’ medical records. Employees of Low
Country Medical Tranport, previously employed by Personal Care, were utilizing confidential
information accessed from Personal Care’s patient files, for the purpose of soliciting Personal
Care’s patients.

While Personal Care had hoped that the correspondence sent earlier this year would result
in the cessation of this wrongful conduct, it has not. In fact, it appears as though the wrongful
activity has accelerated and expanded in scope. Low Country Medical Transport continues to
utilize personal health information taken from Personal Care’s files. As Low Country Medical
Transport has been previously advised, this constitutes an impermissible disclosure of
information pursuant to the Health Insurance Portability and Accountability Act (HIPAA). Such
violations can result in a myriad of penalties. We understand further that some patients have
filed formal complaints against and/or with Low Country Medical Transport.

Moreover, Low Country Medical Transport is engaging in the tortuous interference of
Personal Care’s business relationships and, in at least one instance, the tortuous interference of a
contract. We have confirmed that Low Country Medical Transport, through its employees, has
engaged in the direct, as well as indirect, solicitation of patients from Bay View Manor in
Beaufort, South Carolina. Personal Care operates under a written contract with that entity. As
. such, we hereby demand that this tortuous conduct, as well as the direct solicitation of Personal
Care patients, cease immediately. THEOS 0014
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.

Furthermore, we have information that, in some instances when Low Country Medical
Transport has been successful in wrongfully procuring the transfer of Personal Care’s patients,
unnecessary wheelchair patients have been redesignated as stretcher transfers, in the absence of a
legitimate medical need or basis. Unwarranted and baseless reclassifications such as this, which
result in significantly higher costs, constitute insurance fraud.

We hereby recommend that this letter be forwarded to your legal counsel, requesting that
they contact us immediately. Please be advised that if we do not receive contact on behalf of
Low Country Medical Transport by Monday, September 28, 2009, we will institute appropriate
legal action to address the aforementioned misconduct, and protect Personal Care and the
patients they service.

Sincerely,

INT/jss

cc:  Low Country Dialysis
Ms. Tanekia Miller
Ms. Patricia Shelton
Mr. Bemnie Cignavitch
Ms. Cheryl D. Shoun, Esquire

THEOS 0015
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Gmait ;FW: Personal Care yage L OI 2

-

Maggle Theos <mags386@gmail.com>

M & i §

wyleoogle
FW: Personal Care
— 2 messages

Wed, Sep 2, 2009 at4:0U Pi—

Jerry <]erry@urlcchio._com>
To:-Maggie Theos <mags386@gmail.com>

bclgnavltch@gmcas_t.net [mallto:bcignavitch@comcast.netl

From:
sent: Tuesday, September 01, 2009 4:10 PM

To: Jerry
Cc: cherylshoun
Subject: Personal Care

Jérry,

The women who has power of attorney over Patient "Scott” wants to talk to u about the law
suite. _ :

‘She is very upset because Mr. Scott had a}stroke right after ali the talk about switching
Amb co.

How is the letter going?

Bernie

Eri, Sep 4, 2009 at 3:31 PM

Jerry <]erry@urlcchio.com>
To: Maggie Theos <mags386@gmail.com>

Please file.

From: Cheryl Shoun' [mallto:che[ylshogn@Qel\goum.net]

Sent: Friday, September 04, 2009 9:53 AM

To: Jerry
Subject: Personal Care

THEOS 0012
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I jus't spoke, at some length, wifh Tim Pitko.

Lttums lhmail aanole nnnﬂmaiV?ui=2&ik=9b978b6f89&view=pt&
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Graail - FW: Personal Care _ : Page 2 of 2

He Is not aware of any other name under which Low Country does business. As you and | discussed
yesterday, it was registered with the SC Sec. of State as Low Country Medical Transport, Inc. It was
dissolved by forfelture on 10/01/07.

I told Tim | am hesitant to write to the dialysis clinic - he had a great suggestion - the Scott family is very
interested in helping out. It is their family member that had a stroke when Low Country returned him from
Dialyslis - he was very upset about changing to that company. Tim also said something about the Low
Country people faughing and talking on a speaker phone(?) - they were discussing Mr. Scotf's personal
information. Tim was breaking up a bit on the phone, so I'm not entirely sure | got all of that.

Regardless, the Scott family would love for us to call them, and they will help. Tim's suggestion is that we
contact the Scotts and write the letter to the dialysis clinic on behalf of the Scotts.

And, Tim says Personal Care does not have a written contract with Bay View, except for evacuation
transport. But, he says they have an ‘agreement’ with Bay View that Personal Care is its transport co.

So----where did you stop reading?
C.

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 723-4020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or may
otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed.. If you are not the intended recipient, please do not read, copy or retransmit this communication

~ ” butdestroy it immediately. Any unauthorized dissemination, distribution or copying is strictly prohibited.

THEOS 0013
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Janet Smith

From: Jerry Theos

Sent:  Friday, March 19, 2010 4:40 PM
To: * Janet Smith

Subject: FW: Personal Care vs. Askew
Please file.

From: Cheryl Shoun [mailto:cheryishoun@bellsouth.net]
Sent: Friday, March 19, 2010 1:00 PM

To: bcignavitch@comcast.nhet

Cc: Jerry Theos

Subject: Personal Care vs. Askew

Hey Bernie: Hope this finds you well.

"We have received an Answer and Counterclaim on behalf of the Defendant in this action. 1need to geta
copy of the Counterclaim to you; a response is due April 9. May | fax to you? Wil you provide the correct
number? ’

Also, if you will please provide your insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if you have it.

Thanks. |look forward to hearing from you.

Cheryl

Cheryi D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 7234020

{843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom itis
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

3/19/2010

THEOS 0056
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Janet Smith

From: Cheryl Shoun [cherylshoun@bellsouth.net]

Sent: Friday, March 19, 2010 4:00 PM

To: Janet Smith

Subject: Fw: Personal Care vs. Askew ( could u please call me 568 0236)
———-Janetif you're still- there-could-you-e-mail-the-Arswer-ard-Counterclaimto-Bernie?-If not Fildo-it Monday. — ——- — — = -~

Have a great weekend,

----- Original Message -—

From: bcignavifch@comecast.net

To: Cheryl Shoun

Sent: Friday, March 19, 2010 2:06 PM

Subject: Re: Persanal Care vs. Askew { could u please call me 568 0236)

----- Original Message -----

From: "Cheryl Shoun" <cherylshoun@bellsouth.net>

To: bcignavitch@comcast.net

Cc: "Jerry" <Jerry@uricchio.com>

Sent: Friday, March 19, 2010 1:00:00 PM GMT -05:00 US/Canada Eastern
Subject: Personal Care vs. Askew

- -——Hey-Bernie:~Hope this finds you well.

We have received an Answer and Counterclaim on behalf of the Defendant in this action. 1 need to geta
copy of the Counterclaim to you; a response is due April 8. May | fax to you? Will you provide the correct
number?

Also, if you will please provide your insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if you have it.

Thanks. | ook forward to hearing from you.

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 28401

(843) 7234020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may othenmse be privileged or confidentlal and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.
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From: Janet Smith :
Sent: Friday, March 19, 2010 4:19 PM
To: bcignavitch@comcast.net

Cc: Chery! Shoun; Janet Smith
Subject: Answer and Counterclaim -

Attachments: 4481_001.pdf
Mr. Cignavitch: Attached please find a filed copy of the Answer and Counterclaim. Janet

From: Copier

Sent: Friday, March 19, 2010 4:26 PM
To: Janet Smith

Subject: Attached Image
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Janet Smith
From: " Cheryl Shoun [cherylshoun@bellsouth.net]
Sent: Friday, March 26, 2010 10:23 AM
To: beignavitch@comcast.net
Cc: ' Jerry Theos; Janet Smith
Subject: Personal Care v. Askew
Attachments: personal care extensian Itr..tif
Bernie:

| am so sorry that | have not had the dpportunity to call and discuss the pleadings sent to you last week. |
am going to be out of town next week, and as usual, everything seems to fall on my desk when that

happens.

| am attaching a copy of a letter | am sending to Askew's counsel requesting an extension of time in which
to respond to the Counterclaim. As | think we discussed earlier, when we granted an extension to
Askew's attorneys, this is a routine practice, and ! have no reason to think it will not be granted. You will
see, if granted, our response will be due mid-May, giving us plenty of time to talk over the allegations.
Even if it is not granted, the response isn't due until mid-April. 1 will be back in my office on April 6, 2010.

I sincerely apbreciate your patience in this matter, and look forward to talking with you regarding the
Counterclaim. I hope all else is well with you.

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101 :
Charieston, S.C. 29401

(843) 7234020
(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is

" addressed. If you are not the intended recipient, please do not read, copy or retransmit this

communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

/
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TAYLOR, SHOUN, BOWLEY & BYRD, LLC

ATTORNEYS AT LAW
39 BROAD STREET, ST 101

. CHARLESTON, SOUTH CAROLINA 29401
PHONE: (843) 723-4020 Fax: (843) 7234021

March 26,2010

John E. Parker, Esquirc
William F. Bames, [l}
101 Mulberry Street Fast
P. O. Box 457

Hamplon, S.C. 29924

RE:  Personal Care, lnc. vs. Hattie Askew. ¢t al

Gentlemen:

. Lam in receipt of the Answer and Counterelaim filed by you on behalf of the Defeadant.

and served, via United States Mail on March 9, 2010, making a Reply duc on or before
Aprit 13, 2010.

I would appreciate it if you would kindly grant an exiension of time, allowing an
additional thisty (30) days in which we may Reply or otherwise plead in response to the
Counterclaim,

It you will agrec to this extension. plense sign the enclosed copy of 1his letter and retum it
to me in the envelope provided for your convenience,

Very truly yours,

Cheryl D. Shoun We consenl:

CDS/get

Enc.

CC: Jerry N. theos, Esquire
Personat Care, Inc.

DoNNA K. TAYLOR CHFRYL D. SHOUN D. LYnNN BOwLEY CATHERINE D, Byrp
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Jerry Theos

From: Cheryl Shoun [cherylshoun@bellsouth.net}
Sent: . Tuesday, April 06, 2010 12:50 PM

To: beignavitch@comcast.net

Cc: Jerry Theos; Janet Smith

Subject: Personal Care v. Hattie Askew

Bernie. Hey. | am back in my office today, and have received confirmation of our thirty day extension to
respond to the Counterclaim in this case. Our Reply is due on or before May 13, 2010.

Please let me know a time that is good for you for us to get tagether to talk over our response. We may
even be able to do it by phone if your schedule is full. in the meantime | will probably prepare a draft and
send it to you as a starting point.

Thanks.

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 723-4020

(843) 7234021 Fax

This e-mail, as well as any information fransmitted with it, is confidential attorney-client communication or

- .may_otherwise_be privileged or confidential and is intended solely for the individual or entity to whom it is

addressed. !f you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copylng is
strictly prohibited.
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Janet Smith

From: Cheryl Shoun [cherylshoun@belisouth.net]
Sent: Tuesday, Aprit 13, 2010 9:51 AM

To: bcignavitch@comcast.net

Ce: Jerry Theos; Janet Smith

Bernie: Good morning. Hope this finds you well.

I want to let you know that | have withdrawn from my former firm, and have begun practicing with Nexsen
Pruet, LLC. | wanted to be able to give that news to you, rather than have you hear the news via the form
letter to clients.

Nexsen Pruet has offices throughout South Carolina and North Carolina, and enjoys a wonderful
reputation. Of course you will have the choice of whether you wish for me to take this matter or whether
you wish for it to remain at my former firm. If you choose to have me take the file with me, it will be
handled at Nexsen Pruet on the same terms and conditions under which it is currently pending.

You should be receiving a letter in the immediate future, perhaps as early as today, advising you of this
change and requesting that you indicate your choice. Hopefully the letter gives you the option of returning
it to me as well as to my former firm. It can be faxed directly to me at 414-8238. If you want me to
continue handling your matters, please retum the letter as quickly as possible; I can not physically
removed the file from my old office until your designation is received. '

You may reach me at this e-mall address or at cshoun@nexsenpruet.com. You may also feei free to call
my office at 720-1762. And, of course, you can discuss this matter with Jerry.

Thanks so much, and | hope to hear from you in the immediate future. Please remember that a Reply
needs to the Counterclaim by Ms. Askew will have to be served by t_he latter part of May.

- Cheryl

Chery] D. Shoun

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom itis
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

4/13/2010
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AN

.-

Maggie Theos

Fro&n: Janet Smith

Sent: Monday, June 07, 2010 12:14 PM

To: Maggie Theos

Subject: FW: Personal Care, Inc. v. Hattie M. Askew = Attached filed Reply for your review

Attachments: np.png; links_s.png; 576565_1.PDF ‘

Please print out with attachments and put .50 for receipt and review of Bernie Cignavitch's timesheet

From: Kerr, Michelle T. [mailto:MKerr@nexsenpruet.com]
Sent: Monday, June 07, 2010 10:20 AM
To: 'belgnavitch@comcast.net'

* Cct Shoun, Cheryl D.; Jerry Theos; Janet Smith

Subject: Personal Care, Inc. v. Hattie M. Askew = Attached filed Reply for your review
Bernie:

Attached please find for your review and file a Filed Stamped copy of the Reply to Counterclaim in the above-referenced
matter. Shouid you have any questions or concerns, please let us know. :

Thanks,
Michelle

~__Michelle T. Kerr

Assistant to Cherie W. Blackbumn,
Paul A. Dominick, Cheryl D. Shoun
and Marilyn Trevino

NEXSEN|PRUET
205 King Street, Suite 400
Charleston, South Carolina 28401
P.O. Box 486 (29402)

DD: 843.720.1780, F: 843.720.1777

mkerr@nexsenpruef.com

www.nexsenpruet.com -
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CONFIDENTIAL COMMUNICATION: The information contained in this message may ¢ontain legally privileged and
confidential information intended only for the use of the individual or entity named above. If the reader of this message is
not the intended reciplent, you are hereby notified that any dissemination, distribution or duplication of this transmission is
strictly prohibited. If you have received this communication in error, please notify us by telephone or email immediately
and return the original message to us or destroy all printed and electronic copies. Nothing in this transmission is intended
to be an electronic signature nor to constitute an agreement of any kind under applicable law unless otherwise expressly
indicated. Intentional interception or dissemination of electronic mail not belonging to you may violate federal or state law.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this communication (or in any attachment) is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue
Code or (ji) promoting, marketing or recommending any transaction or matter addressed in this communication.

*** CONFIDENTIAL COMMUNICATION *** The information contained in this message may contain legally privileged and
confidential information intended only for the use of the individual or entity named above. If the reader of this message is
not the intended recipient, you are hereby notified that any dissemination, distribution or duplication of this transmission is
strictly prohibited. If you have received this communication in error, please notify us by telephone or email immediately
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Janet Smlth

From: .Cheryl Shoun [cherylshoun@bellsouth net]
Sent:  Friday, March 19, 2010 4:00 PM
To: Janet Smith
Subject: Fw: Personal Care vs. Askew ( could u please call me 568 0236)
—Janetif you're still there-could-you-e-mail the-Answer-and-Geunterelaim-te-Bernie?~ not Fl-do-it Monday.— ——- — -~ - --

Have a great weekend.
--—~- Original Message —-

From: bcignavitch@comcast. net

" To: Cheryl Shoun - -
Sent: Friday, March 19, 2010 2:06 PM

Subject: Re: Personal Care vs. Askew ( could u please call me 5§68 0236)

—--- Original Message —---

From: "Cheryl Shoun" <che Ishoun bellsouth.net>

To: beignavitch@comcast.net

Cc: "Jerry" <Jerry@uricchio.com> _

Sent: Friday, March 19, 2010 1:00:00 PM GMT -05:00 US/Canada Eastern
Subject: Personal Care vs. Askew

Hey Bernie: Hope this finds you well.

We have received an Answer and Counterclaim on behalf of the Defendant in this action. |needto geta
copy. of the Counterciaim to you; a response is due April 9. May | fax to you? Will you provide the correct
number?

" Also, if you will please provide your insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if you have it.

Thanks. | look forward to hearing from you.

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charieston, S.C. 29401

(843) 723-4020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confldential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.
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Jerry Theos

From: Cheryl Shoun [cherylshoun@be!lsouth.net]
Sent: Tuesday, April 06, 2010 12:54 PM

To: ' beignavitch@comecast.net

Cc: Jerry Theos; Janet Smith

Bernie: | forgot to mention this again -- please get your Insurance-information to me as quickly as you
can. Thanks.

AY

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 723-4020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited, : :

4/6/2010
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sonal Care, Inc. New Loss Conflict check requested NJU00526968 Page 3 of 4

-—-Qrlginal Message-—--

From: Thomas A. Pendarvis _

Sent; Thutsday, March 07, 2013 5:55 PM
To: 'Cole, Mary'

. Cc: 'Andrea Goodreau’

Bcec: 'beignavitch@comeast.net’

Hello Mary:
Thank you for the message this afternoon and revisions to the proposed Tolling Agreement.

When we spoke on Monday, you were not able to confirm whether Ms. Shoun and her law firm would agree to
toll the statute. We also discussed my concemns about an argument that the statute of limitations might expire
on Friday, March 8. Since we spoke on Monday you should have received my e-maill advising that we needed
to have a signed tolling agreement in place by the close of business yesterday, otherwise we were putting a
letter in the mail to the Charleston County Clerk of Court filing 2 Summons & Complaint to make sure it was
filed on time. Receiving no response to the e-mail and. no singed tolling agreement, attached please find a
copy of the letter to the Clerk with enclosures that was mailed yesterday filing suit. We have not received the
clocked copies of the pleadings back from the Clerk but should have them by sometime next week. Please
remember that we sent the proposed tolling agreement to your insureds back in September.

Also attached please find the tolling-agreement you sent this afternoon with a few additional changes to
properly identify the law firm where Ms, Shoun practiced at the relevant times.

Please let me know of your thoughts on how your insureds, Ms. Shoun, and her former law firm wish to-
proceed now that suit has been filed. There are several options to be considered. Thank you for your

attention to this matter.
" Regards,

Thomas A. Pendarvis
___ Pendarvis Law Offices, P.C.
500 Carteret St., Ste. A
Beaufort, SC 29202-5066
843.524.9500 tel
843.524.9501 fax-
Thomas@Pendarvisl.aw.com
www.PendarvisLaw.com <http://www.Pendarvisl.aw.com>

Admitted in South Carolina and Georgia
Board Certified by the Ame:;rican Board of Professional Liability Attorneys in Legal Malpractice

Practice concentrated in lawyer professional responsibility matters (plaintiff lawyer-malpractice claims, law-
firm dissolutions, and lawyer moves between firms). , :

The Electronic Communications Privacy Act, 18 U.S.C. §§2510-2521, applies to e-mail, prohibits

unauthorized interception, unauthorized use, and unauthorized disclosure of an e-mail, of the contents of an |
e-mail, and of any attachments to the e-mail.- 18 U.S.C. §§ 2510-2521, the Electronic Communications '
Privacy Act, provides for civil remedies, including an award of damages, in cases of unauthorized interception,
unauthorized use, or unauthorized disclosure of an e-mail, of the contents of an e-mail, or of any attachments

to the e-mail.

. -—=Original Message—-—

— R
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CERTIFICATE OF SERVICE

I hereby certify that, this _Z7# _ day of 225 =R WGEIE _, 2014, I served a copy of

the foregoing Affidavit on counsel of Record via US Mail, with sufﬁment postage affixed
thereto, properly addressed as follows:

PENDARVIS LAW OFFICES, P.C.
Thomas A. Pendarvis, Esq.
Catherine B. Kerney, Esq.

500 Carteret Street, Ste. A

Beaufort, SC 29902-5066

GEORGE J. KEFALOS, PA
Qana Dobrescu Johnson, Esq. -
46A State Street a DEC N5 2u14
Charleston, SC 29401 '

: . JULIE J. ARMSTRONG
K & L GATES, LLP ‘ CLERK.C.P. & G.S.
Richard A, Farrier, Jr., Esq. , : :
134 Meeting Street, Suite 200
Charleston, SC 29401

Barnwell Whaley Patterson & Helms, LL.C

'By; - _
Legal Assistant

{o0s02188.00C.1 ) Page 6 of 6
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A <
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON P
NINTH JUDICIAL CIRCUIT A
COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-10-1396 =,

PERsONAL CARE, INC.,

Plaintiff, ~—d

80:Z W4 8- 304181

VS. | "PLAINTIFF’S MEMORANDUM IN
: SUPPORT OF MOTION TO RESTORE
Jerry N. Theos; UriccHio, HOWE, KRELL, PURSUANT TO RULE 40(J), SCRCP

JOHNSON, TOPOREK THEOS & KEITH, PA;
Cheryl D. Shoun; and TAYLOR, SHOUN,
BowlLEY & BYrD, LLC,

Defendants.

COPY TO: M. Dawes Cooke, Jr., JD and Phillip S. Ferderigos, JD, counsel for Defendants Jerry
N. Theos and UriccHI0, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA; Richard A. Farrier, Jr., JD,
counsel for Defendant, Cheryl' D. Shoun; and Gana D. Johnson, JD, counsel for Defendant, TAYLOR,
SHOuUN, BowLEY & BYRD, LLC, n/k/a TAYLOR, BowLEY & BYRD, LLC:

.. Plaintiff, PERsonAL CARE, INC., respectfuily submits this memorandum of law in
support of its motion to restore this case to the active docket pursuant to Rule 40(j),

SCRCP.

Summary of the Arguments

1. The “Consent Order Restoring Case to Docket” timely filed one day before the one
year anniversary of the “Consent Order Striking Case From Docket” is equivalent

to and shouid be treated as a motion to restore and be granted.

2. The motion to restore should be granted pursuant to the express language of Rule
40(j), SCRCP.

3. A party can move to restore the case to the docket more than one year after the
claim was the stricken without violating Rule 40(j ).

4. Because Rule 40(j) is exclusively an administrative rule, there is no basis for an
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evaluation of the merits of the claims or merits of any affirmative defenses béfore
applying the Rule to resto}re the case.

Rule 40(j) does not provide or allow the Defendants to assert affirmative defenses
in opposition to the motion to restore.

In the event the Defendants were to file a dispositive motion asserting the
affirmative defense of statute of limitations, the verified facts in the record establish
thé lawsuit was filed within one year of the time when Personal Care knew 6r should
have known of an injury sﬁfficient to trigger objective notice that a claim against the
Defendants might exist, and the motion to restore was filed a little more than two
years from that same date, both of which are well within the three year statute of
limitations.

In the event the Defendants were to file a dispositive motion asserting the
afﬁrrhati,ve defense of statute of limitations, the verified facts in.the record establish
at least a jury question as to whether Defendants should be estopped from
asserting a statute of limitations defense based on Defendants’ assurances to
Plaintiff.

Facts Relevant to the Motion to Restore

This lawsuit was stricken from the active docket pursuant to Rule 40(j), SCRCP, by

the “Consent Order Striking Case From Docket [Rule 40(j), SCRCP]” entered on August
28, 2013, a copy of which is included as Exhibit 1.
Less than one year later, on August 22, 2014, a letter was sent to counsel for Mr.

Theos and Mr. Theos' law firm and also to Ms. Shoun with a proposed “Consent Order

Page 2 of 12
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Restoring Case to Docket,” following up on a telephone conversation about restoring the
case, a copy of which is included as Exhibit 2. On August 26, counsel for Mr. Theos and
Mr. Theos’ law firm sent an email indicating he was "sighing your order on behalf of my
client and putting it in the mail today” and also a letter to counsel for Plaintiff with his
signature indicating consent on behalf of Mr. Theos and Mr. Theos’ law firm to the case
being restored to the active docket, copies of which are included as Exhibit 3 and Exhibit

4. The next day, on August 27, 2014, one day before the one year anniversary of the

Order striking the case from the active docket, counsel for Plaintiff sent a letter to the Clerk
of Court (with copies to counsel for Mr. Theos and Mr. Theos’ law firm as well a copy to
Ms. Shoun) filing the “Consent Order Restoring Case to Docket.” This proposed “Consent
Order Restoring Case to Docket” was signed only by counsel for Plaintiff and counsel for
Mr. Theos and Mr. Theos’ law firm, but without the signature of Ms. Shoun or her former
©law firm, TAYLOR,’ SHOUN, BowLEY & BYRD, LLC (hereinafter TAYLOR, SHOUN), based on
what is now-known to be a mistaken understanding that Ms. Shoun and TAYLOR, SHQUN
had no objection to restoring the case. A copy 6f the August 27 letter is included as
Exhibit 5.

On September 2, 2014, the Clerk of Court sent a letter to counsel for Plaintiff
advising that the motion information coversheet had not been enclosed and that there was
a $150 filing fee to restore the case per Rule 40(j), a copy of V\ThiCh is included as Exhibit
6. On September 4, 2014, (the same day the September 2 letter was received from the
Clerk) counsel for Plaintiff sent a letter to the Clerk of Court (again with copies to counsel

for Mr. Theos and Mr. Theos’ law firm as well a copy to Ms. Shoun) containing the same

Page 3 of 12
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“Consent Order Restoring Case to Docket” that was missing Ms. Shoun’s signature, a
motion information c;dversheet, and the $150 filing fee, a copy of which is included as
-Exhibit 7. No objections were filed by or on behalf of Ms. Sttoun orTAYLOR, SHOUN, which
was consistent with counsel for Plaintiff's understanding that there was no objection to
restoring'the case.
On September 15, 2014, Judge Dennis’ law clerk sent an email to counsel for
Plaintiff with questions about the proposed Consent Order to which counsel for Plaintiff
responded on September 16, 2014, with copies to counsel for Mr. Theos and Mr. Theos’
law firm and to Ms. Shoun. ltis important to note that at this point in time, Mr. Shoun and
TAYLOR, SHOUN had been jointly represented by one law firm (CARLOCK COPELAND & STAlR,
- priorto théir withdrawal as counsel) and appeared to havé co-equal positions on all matters
relevant to the claims in this lawsuit. At this point, no lawyers or law firms had made
--—- ---———separate -appearances on behalf of Ms. Shoun .and on behalf of TAYLOR, SHOUN,
respectively. A copy of the September 16 email thread is included as Exhibit 7. Counsel
for Plaintiff explained that Ms. Shoun had been copied on all correspondence concerning
the prdposed Consent Order, had raised no objections, and that the Order restoring the
case should be issued. Significantly, the email from counsel for Plaintiff contains a
statement treating the proposed Consent Order as a motion to restore: “Notwithstanding
the foregoing, we will be happy to attend a hearing on the motion to restore if Judge
Dennis believes it is necessary.” (Exhibit 7, p. 1, emphasis addect).
On September 17, 2014, counsel for Plaintiff communicated for the first time with

Ms. Catherine Byrd, a lawyer and apparent member of TAYLOR, SHOUN. A copy of the

Page 4 of 12
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email summarizing that communication is attached as Exhibit 8. Significantly, the email
from counsel for Plaintiff contains another statement treating the proposed Consent Order
as a motion to restore: “It was also my understanding from the telephone call that Taylor,
Bowley & Byrd, LLC has not consented to Personal Care’s proposed consent Motion to
restore the case to the active trial roster.” (Exhibit 8, p. 1, emphasis added). Counsel for
Plaintiff followed up immediately with an email to Judge Dennis’ law clerk explaining the
circumstances and advising that a formal motion would be filed, a copy of which is includeg

as Exhibit 9. Later that same day, September 17, 2014, Plaintiff filed what amounts to a

supplemental Motion to Restore Pursuant to Rule 40(j), SCRCP, once again seeking to

have the case restored to the active trial docket, a copy of which is included as Exhibit 10.
ARGUMENTS

I The “Consent Order Restoring Case to Docket” timely filed one day before the
one year anniversary of the “Consent Order Striking Case From Docket” is
équivalent to and should be treated as a motion to restore and granted.

The Defendants are attempting to create a procedural defect ‘on a timely filed
“motion to restore™ where none exists. Itis particularly notable that two of the defendants,
Defendant, Jerry N. Theos, and Defendant, URiCCHIO, H6WE, KRELL, JOHNSON, TOPOREK
THEOS & KEITH, PA., actually consented in a writing filed with the court to restore the case
to the active trial roster before the one year the one year anniversary of the Order striking
the case from the active trial docket. See (Exh;ibit 3 and Exhibit4). And another defendant,
Defendant, Cheryl D. Shoun, in “gotcha” lawyering fashion, did not object to the timely filed

consent “motion to restore” until afterthe one year anniversary even though she had actual

notice of the timely filed consent “motion to restore.” Furthermore, Rule 40(j) does. not

Page 5 of 12
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provide a basis for any party, including the Defendants in this case, to make an objection
to the motion to restore. The only requirement is that “[a] party moving to restore c,;ase
stricken from the docket shall provide all parties notice of the motion to .restore at least 10
days before it is heard.” There is no dispute that 10 days notice of the motion to restore
was provided to all parties.

The “Consent Order Restoring Case to Docket” satisfies all the requirements to
constitute a “motion” pursuant to Rule 7(b), SCRCP, as it was in writing, states particularly
the grounds for the motion, and the relief sought. Camp v. Camp, 386 S.C. 571, 689
S.E.2d 634, 636 n. 2 (2010) (“The particularity requirement should not be applied in an

overly technical fashion when the purpose behind the rule is not jeopardized.”). In addition,

restoring this case would cause no prejudice to any Defendant. No Defendant will be
denied an opportunity to present any defenses to the claims in this case. See M & M
- ---——-—Group; Inc. v. Holmes, 379 S.C. 468, 474,666 S.E.2d 262, 265 (Ct. App. 2008) (Subjecting
Rule 7, SCRCP, to a prejudice analysis). |
The “Consent Order Restoring Case to Docket” was in writing, filed before the one-
year anniversary, and sought to have the case restored pursuant Rule 40(j).

Il The motion to restore should be granted pursuant to the express language of
Rule 40(j), SCRCP.

Rule 40(j) provides no basis for any party to object to the matter being restored to .
the active trial docket. The Comments to Rule 40(j) states in rt.-:‘lei/ant part and with
emphasis added as follows:

Rule 40(j) now requires all adverse parties to consent to the

dismissal in writing, but, the consent also operates to toll the
statute of limitations for one year after the case is stricken from

Page 6 of 12
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the docket as to each consenting party. Any remaining
portion of the statute of limitations begins to run one year
afterthe case was stricken unless the case has previously
been restored to the General Docket. A party moving to
restore a case must give 10 days notice of the motion, and
upon being restored the case is placed on the General
Docket where it proceeds as a newly filed action on the
General Docket. A case can also be dismissed voluntarily
under Rule 41(a).

The Defendants effectively consented to the case being restored when they
consented to the case being stricken from the active trial docket, pursuant Rule 40(j). The
Rules of Civil Procedure and their own conduct in consenting to the Rule 40(j) dismissal,
provide no basis fora subsequer;t objection to the motion to restore. Plaintiff's motion to
restore should be granted as a matter of right.

. A party can move to restore the case to the docket more than one year after
the claim was the stricken without violating Rule 40(j).

The “Consent Order Restoring Case to Docket” was a “motion” pursuant to Rule

7(b), SCRCP, and should be granted. Even if the Court were to considér only the second,
supplemental, motion to restore filed on September 17, 2014, that motion should be
granted. As our Supreme Court held in Maxwell v. Genez, 356 S.C. 617, 620-21, 591
S.E.2d 26, 28 (2003),

Rule 40(j) does not require that a party move to restore the
case to the docket within one year after it was stricken.
Instead, the unambiguous language provides that, if the claim
is restored within one year after it is stricken, the statute of
limitations is tolled for that period. Fn.1. This conclusion is
supported by the Notes to Rule 40 (‘Rule 40(j) now requires all
adverse parties to consent to the dismissal in writing, but, the
consent also operates to toll the statute of limitations for one
year after the case is stricken from the docket as to each
consenting party.’) and language in Graham v. Dorchester
County School Dist., 339 S.C. 121,125,528 S.E.2d 80, 82 (Ct.
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App. 2000) (Rule 40(j) requires motions to restore within one
year of case being stricken ‘to take advantage of the tolling of
the statute of limitations.’). A party can move to restore a
case to the docket more than one year after the claim was
stricken withoutrunning afoul of Rule 40(j); the party simply
cannot take advantage of the one year tolling period provided
by the rule.

Id. (emphasis added).

Plaintiff's motion to restore should be granted without regard to the date the case
was originally stricken from the active trial docket, pursuant to the express language in
Rule 40(j), the Comments to that Rule, and the Supreme Court's holding in Maxwell v.
Genez, 356 S.C. 617, 620-21, 622, 591 S.E.2d 26, 28 (2003) (“As explained above, Rule
40(j) does not have a deadline during which a motion to restore must be filed.”).

V. Because Rule 40(j) is exclusively an administrative rule, there is no basis for

an evaluation of the merits of the claims or merits of any affirmative defenses
before applying the Rule to restore the case.

~ — = This motion to restore should be granted, and once it is restore, the holdings in

Maxwell v. Genez make it clear that the Defendants have the right during the litigation of
this case — after it is restored — to challengé the timeliness of the action. Rule 40(j) is
simply an administrative rule. Cf., Paschal v. Price, 380 S.C. 419, 442, 670 S.E.2d 374,
386 (Ct. App. 2008) (reversed on other grounds) (“Quite simply, the procedural or
administrative rule as to the cover sheet does not act to deprive the court of subject matter
jurisdiction.”), citing and quoting Skinner v. Westinghouse Elec. Corp., 380 S.C. 91, 668
S.E.2d 795, 797 (2008) (“Failure of a party to comply with the procedural requirements for
perfecting an appeal may deprive the court of appellate jurisdiction over the case, but does

not affect the court's subject matter jurisdiction.”).
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Presently, there is no dispositive motion filed by any Defendant prior to the motion
to restore, such as a motion to dismiss or a motion for summary judgment, asserting any
affirmative defenses, seeking to have Plaintiff's Complaint dismissed, or any other relief
of that nature. Therefore, there is simply no basis for any inquiry into the merits of
Plaintiff's claims or the merits of any affirmative defenses alleged by any Defendant.l
V. The verified facts in the record establish the lawsuit was filed within one year

of the time when Personal Care knew or should have known of an injury

sufficient to trigger objective notice that a claim against the Defendants might
exist, and the motion to restore was filed a little more than two years of that
same date, both of which are well within the three year statute of limitations.

Evenif any of the Defendants hadfiled a dispoAsitive motion seeking dismissal of this
action based on the affirmative defense of the statute of limitations, which there is not, the
Verified Amended Complaint (with its exhibits) and the Affidavit of Bernie Cignavitch (with
its exhibits), dated November 18, 2014 and filed in this action on November 19, 2014,
: -——estéblish this lawsuit was both timely filed and timely restored. The Verified Amended
Complaint (with its exhibits) and the Affidavit of Bernie Cignavitch also raise disputed
questions of material fact as to when Personal Care or a reasonable person would have
known of ah injury sufficient to put it on notice that a claim against the Defendants might
exist. See (Affidavit of Bernard Cignavitch, pp. 1 - 5).

Even though it was not until July or August 2012 when Personal Care first incurred
financial daimages resulting from the Defendants’ errors, see (Affidavit of Bernard
Cignavitch, p. 4), Plaintiff had a good faith belief that Defendants would try to claim that the

statute of limitations began to run in March 2010, which prompted the filing of a Summons

and Verified Complaint on March 6, 2013, without an expert affidavit, and the subsequent
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filing on April 19, 2013, of a Verify Amended Complaint with an expert affidavit. There is

at a minimum, a disputed as to when, if at all, before July or August 2012, Personal Care

suffered any damages resuiting from Defendar;ts' conduct.
VI.  The facts in the record establish at least a jury question as to whether
Defendants should be estopped from asserting a statute of limitations
defense based on Defendants’ assurances to Plaintiff.
Once again, even if any of the Defehdant_s had filed a dispdsitive motion seeking
dismissal of this action based on the affirmative defense of the statute of limitations, which
there is not, there is evidence that the Defendants repeatedly assured and advised
Personal Care that the defamation counterclaim in the underlying case as “meritless.” As
late as July 2012, Mr. Theos sent emails to Personal Care stating, “As we have previously
~ advised you, we believe and contend that their counterclaim is meritless, as truth is an

absolute defense to such a claim.” See (Exhibit 11, email from Mr. Theos to Mr.
~— -———Cignavitch, dated July 12, 2012). Personal Care had no reason to doubt -th.at advice, at
least until the summer of 2012, less than one year before this lawsuit was filed.

It is important to remember that the Defendants were lawyers charged with
explaining legal matters to the client, Personal Care, and Personal Care, in turn, had a right
to l_'ely on the legal édvise and assurances from its lawyers, the Defendants, that the
counterclaim was “meritless.” See True v. Monteith, 327 S.C. 116, 120,489 S.E.2d 615,
617 (1997) (“[A]bsent other facts, theiclient shoﬁld be able to rely on the attorney’s advice
and should be able to follow this advi&e without fear the attorney is not acting in the client's

best interest.”). See also RFT Management Co., L.L.C. v. Tinsley & Adams, L.L.P., 399

S.C. 322, 336, 732 S.E.2d 166, 173 (2012) (a client-lawyer relationship is by its nature a
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fiduciary relationship);. Spence v. Wingate, 395S.C. 148, 158,716 S.E.2d 920, 926 (2011);
Holtz v. Minyard, 304 S.C. 225, 403 S.E.2d 634 (1991).

During the entire reﬁresentation, Personal Care was not “sleeping on its rights” to
pursue a malpractice claim when it was relying on its fiduciary relationship with and specific
advice from its lawyers, the Defendants, concerning these intricate Iegél matters
concerning defarhation and related legal procedural matters. Personal Care had a right
to rely on the Defendants advice to protect the integrity of the client-lawyer relationship and
to allow the Defendants the opportunity to prove the truth and accuracy of their ad\)ice, or
to establish that there has been no error, while simultaneously preventing the Defendants
from defeating Personal Care’'s malpractice causes.of action based on a statute of
limitations defense. See Kelly v. Logan, Jolley, & Smith, L.L.P., 383 S.C. 626, 682 S.E.2d

1, 8 (Ct. App. 2009) (lawyer’s conduct inducing a client to delay in filing malpractice suit

© T77"may include “actions suggesting that a lawsuit is unnecessary.”).

To claim equitable estoppel, a plaintiff must prove (1) conduct by the defendant
which amounts to a false representation or concealment of material facts; (2) the intention
that such conduct shall be acted upon by the plaintiff, (3) the defendants’ knowledge,
actual or constructive, of the true facts; (4) plaintiff's lack of knowledge and of the means
of knowledge of the truth as to the facts in question; and (5) plaintiff's reliance upon the
defendants’ conduct. See Maher v. Tietex Corp., 331 S.C. 371, 500 S.E.2d 204 (Ct. App.
1998). The doctrine of equitable estoppel applies when there is an argument that the
statute of limitations has run and the defendant asserts the running of the statute of
limitations as a defense. See Maher v. Tietex Corp., 331. S.C. 371, 380, 500 S.E.2d 204,

209 (Ct. App. 1998). However, the defendant is estopped from benefitting from using the
Page 11 of 12
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statute of limitations as a defense when the defendant’s act or omissions operated to
suggest that a lawsuit was unnecessary. Seeid.; Moates v Bobb, 322 S.C. 172, 175, 470
S.E.2d 402, 403 (Ct. App. 1996).

Based on the facts presented, the Defendants’ conduct and assurances that the
counterclaim in the underlying case was “meritless” at least creates a jury question as to
whether that advice and assurances should operate to estop Defendants from claiming a
statute of Iirﬁitations defense, which is especially true given there is no dispositive motion
before the Court seeking to have Personal Care’s case dismissed.

CONCLUSION

Based on the foregoing, Plaintiffs respectfully request this. Court issue an Order
granting Plaintiff's motion to restore pursuant to Rule 40(J), SCRCP, and allow Personal
Care to proceed to litigate its claims on the merits.

Respectfully submitted;

PeNDARvVIS LAw OFFICES, P.

Thomas A. Pendarvis
500 Carteret Street, Suite A
Beaufort, South Carolina 29902
(843) 524-9500 Tel.

1 (843) 524-9501 Fax.

: Thomas@Pendarvislaw.com

Lawyer for Plaintiff, PERSONAL CARE, INC.

Beaufort, South Carolina

December 4, 2014
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‘STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Personal Care, Inc.,

Plaintiff,
V8.
Jerry N. Theos, Uricchio, Howe, Krell,
Johnson, Toporek, Theos-& Keith, P.A.,
‘Cheryl D. Shoun, and Taylor, Shoun,
Bowley & Byrd, LLC,.

Defendants.

R T A UL U N W W N N N N g

IT APPEARING to the Court that Plainfiff’ Personal Care Inc. (“Plaintiff?). and
Deféndants. Jerry N. Theos, Uricchio, Howe, Krell, Jacobson, "F"o_porek; Theos & Keith, P.A.,
Cheryl D. Shoun, and Taylor Shoun, Bowley & Byrd, LLC (*Defendants”), pursuant to Rule

40(j)‘ of the South Carolina Rules of Civil Procedure, agree to. strike the ‘above-capt:ibned; case

from the docket.

IT FURTHER APPEARING that each party agrees that if the clairi is restored within one
year. from the. date of this Order, ‘the statute: of limitations shall be tolled :as to all consenting
parties during the time'the case:is stricken, and any-unexpired portion of'the statute.of limitations
as of the date of this Order.shal;l_‘rema‘ih:and begin'to run-on.the.date the claim is restored.

IT IS HEREBY ORDERED that the above-captioned case be st-ricken"i‘ifrom‘: the docket in

accordance with the agreement of the parties pursuant to Rule 40(j), SCRCP:

~ [SIGNATURES ON FOLLO WING 4 PAGES]

EXHIBIT

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
Y CASENQ.:2013-CP-10-1396

: CONSENT ORDER
STRIKING CASE FROM DO
[RULE 40(j), SCRCP]
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IT IS SO ORDERED.

Charleston, South Carolina

o

Ninth Judicial Circuit,

j
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WE,SO CONSENT:

Thomas-A. Pendarvis; Esq.
.‘Catherine B. Kemey, Esq.
Pendarvis Law Offices, P.C.
‘500 Carteret Street, Suite A
Beaufort, SC:29902-5066
(843) 524:9500
(843) 5249501 fax

‘Counsél for the Plaintiff

ot
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WE SO.CONSENT:

M., awes/Cooke Ar. Esq
Bemwell Whaley Panerson & Helims, LL.C
P.O. Drawer'H

Charleston, SC 29402

(843).577-7700

(843) 577-7708 fax

Counsel-for'Defendants.Jerry N. Theos and
Uricchio, Howe,, Krell; Jacobson, Toporek, Theos & Keithi, P.A.

QL
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‘'WE SO CONSENT:

:D'avfi'di“Vﬂ(@ve“rgtteet;_’Esq:
‘Amanda. K. Dudgeon, Esq.
Carlock, Copéland & Stait; LLP
40 Calhoun: Street, Suite 400
Charlestoni, S€C 29401

(843) 727-0307

(843) 727-2995 fax

Counsel for Defendants Cheryl D. Shoun
and Taylor,:Shoun, Bowley & Byrd, LL.C

3262310v.1°
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PENDARVIS LAW OFFICES, PC

3.

August 22, 2014

VIA E-MAIL AND US MAIL

Phillip S. Ferderigos, J.D.

BARNWELL, WHALEY, PATTERSON & HELMS, LLC

PO Drawer H
Charleston, SC 29402-0197
pferderigos@barnwell-whaley.com

RE:

Cheryl D. Shoun, J.D.
NexsSeN PRUET, LLC

PO Box 486

Charleston SC 29402
cshoun@nexsenpruet.com

PERSONAL CARE, INC. vs. Jerry N. Theos; UriccHio, HOWE, KRELL, JOHNSON,

TopoREk THEOS & KEITH, P.A.; Cheryl D. Shoun; and TAYLOR, SHOUN,

BowLey & Byrp, LLC;

Counsel:

Civil Action No. 2013-CP-10-1396

As discussed with Phillip earlier this morning, enclosed please find a proposed
Consent Order Restoring Case to Docket for the above-referenced matter. Please let us
know as soon as possible, and hopefully by next week, if you will consent to this Order.
If not, we will be filing a motion to restore as of right per Rule 40(j), SCRCP.

- -———=— - Review of the 2000+ pages of material in his file has taken longer than expected,

but now that this process is wrapping-up, the vitality of Personal Care’s claims is much
clearer. We are in the process of preparing a demand letter and should have the letter to

you in the next few weeks.

Thank you for your time and

attention to this matter, and if you and your clients

agree with the proposed Consent Order, please execute it and return it to me next week.
Otherwise, please call or contact me so we can discuss this matter further.

With kind regards, | remain

TAP/lat
ec.  Bernie Cignavitch
M. Dawes Cooke, Jr. J.D.

Sincerely,

PeEnDARVIS Law OFFICES, P.C.

Thomas A. Pendarvis

THOMAS A. PENDARVIS, ].D.
ADMITTED IN SC AND GA
Thomas@PendarvisLaw.com

Board Certified by the American Board of
Professional Liability Attorneys in
Legal Malpractice

500 CARTERET ST., SUITE A
BEAUFORT, SC 29902-5066

CATHERINE B. KERNEY, J.D.
ADMITTED IN SC, VA anD DC
Carey@PendarvisLaw.com
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- STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

PERSONAL CARE, INC.,

VS.

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

Plaintiff,

Jerry N. Theos; URICCHIO, HOWE,
KRELL, JOHNSON, TOPOREK THEOS &
KeiTH, PA; Cheryl D. Shoun; and
TAaYLOR, SHOUN, BowLEY & BYRD, LLC,

Defendants.

CIVIL ACTION NO. 2013-CP-10-1396

CONSENT ORDER RESTORING
CASE TO DOCKET
(RULE 40(j), SCRCP)

IT APPEARING to the Court that Plaintiff Personal Care Inc. (“Plaintiff’) and

Defendants Jerry N. Theos, Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, P.A.,

Cheryl D. Shoun, and Taylor Shoun, Bowley & Byrd, LLC (“Defendants”), pursuant to Rule

40(j) of the South Carolina Rules of Civil Procedure, agree to restore the above-captioned

case to the docket, which was removed by Consent Order on August 28, 2013.

IT IS HEREBY ORDERED that the above-captioned case be restored to the docket

in accordance with the agreement of the parties pursuant to Rule 40(j), SCRCP.

AND IT IS SO ORDERED.

Charleston, South Carolina

, 2014

Chief Administrative Judge
Ninth Judicial Circuit
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WE SO CONSENT:

Thomas A. Pendarvis (SC Bar # 064918)
Catherine “Carey” B. Kerney (SC Bar # 81429)
PenDARviIs Law OFFICES, P.C.

500 Carteret St., Suite A

Beaufort, SC 29902-5066

843.524.9500 Tel.
Thomas@PendarvisLaw.com

Counsel for Plaintiff, PERSONAL CARE, INC.

Phillip S. Ferderigos, J.D.

BARNWELL WHALEY PATTERSON & HELMS, LLC
P.O. Drawer H

Charleston, SC 29402

(843) 577-7700

(843) 577-7708 fax

Counsel for Defendants Jerry N. Theos and
URICcCHIO, HOWE, KRELL, JACOBSON, TOPOREK, THEOS & KEITH, P.A.

Cheryl D. Shoun, J.D.
NEXSEN PRUET, LLC

PO Box 486

Charleston SC 29402
cshoun@nexsenpruet.com
(843)720-1762

Pro se for Cheryl D. Shoun
and Counsel for TAYLOR, SHOUN, BowLEY & BYRD, LLC

Page 2 of 2
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Thomas A. Pendarvis

A
From: Phillip Ferderigos <pferderigos@barnwell-whaley.com>
Sent: Tuesday, August 26, 2014 9:45 AM
To: Thomas A. Pendarvis
Subject: Personal Care
AmicusFilelds: 796
AmicusFileName: Personal Care, Inc. v Theos, et al.
Amicusld: 146498
AmicusStatus: Saved
AmicusTimeEntry: Yes

Tom, | am signing your order on behalf of my client and putting it in the mail today.
We look forward to receiving your demand letter in the near future.
Thanks, Phillip.

Phillip S. Ferderigos, Esq.
Member

ALtoeneys forbusinesses Sihrofessionalysingn:1938-

288 Meeting St., Ste 200 (29401)
PO Drawer H

Charleston, SC 29402

Phone: (843) 577-7700
Facsimilie: (843) §77-7708

Email: pferderigos@barnwell-whaley.com
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BARNWELL
WHALEY

PATTERSON & HELMS LLe | YEARS

| 1938203

Altorneys for businesses & professionals since 1938

Phillip S. Ferderigos, Member
pferderigos@barnwell-whaley.com

August 26, 2014

Pendarvis Law Offices, P.C.
Thomas A. Pendarvis, Esq.
Catherine B. Kerney, Esq.
500 Carteret Street, Ste. A
Beaufort, SC 29902-5066

EXHIBIT

RE: Personal Care, Inc. v Jerry N. Theos: Uricchio, Howe, Krell, Johnson, Toporek, Theos ,&.

‘Keith, PA; Cheryl D. Shoun; and Tavlor, Shoun, Bowley&Bvrd

C/A No. 2013-CP-10-1396
Our File No. 59.014

Deadr Tom: ' .

Please find enclosed the proposed ‘Consent Order Restoring ‘Case to Docket which I have signed

indicating my consem

With kin

Phillip S. Ferderigos

Enc.
PSF/bbm
i
00485474.DOC. |
M. Dawes Cooke, Jr. Wiiliam C. Helms, {11’ Ernest B. Lipscomb, [1[*
8.C. Killough* J. Gail Rahn
Randell C. Stoney, Jr. ' . Todd M. Musheff
Phillip S. Ferderigos * Registered patent altorney John A. Josies
K. Michael Barfieid - Retived Lucinda D. Gardner

John W. Fletcher

288 Meeting Street, Suite 200, Charieston, SC 29401
Mail: P.0. Drawer H,-Charleston, SC 29402 P 843.577.7700 F 843.577.7708
www, barnweli-whaley.com

A

Alissa D. Fleming
Barbara J. Wagner, Ph.D.

Jeremy E. Bowers

0. Summers Clarke, 11
Jeffrey M. Bogdan

AUG 2 7 2014
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON- | CIVIL ACTION NO. 2013-CP-10-1396

‘PERSONAL CARE, INC.,

Plaintiff, - CONSENT ORDER RESTORING
. . CASE TO DOCKET
VS. B (RULE 40(j), SCRCP)

Jerry N. Theos; URiccHIO, HOWE,
~ KRELL, JOHNSON, TOPOREK THEOS &
"7 'KEITH, PA7 Cheryl D. Shoun; and
TAYLOR, SHOUN, BOwLEY & BYRD, LLC,

Defendants.

IT APPEARING to the Court that Plaintiff Personal Care Inc. (“Plaintiff’) and
Defendants Jerry N. Theos, Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, P.A.,
Cheryl D. Shoun, and Taylor Shoun, Bowley & Byrd, LLC (“Defendants”), pursuantto-Rule
40(j) of the South Carolina Rules of Civil Procedure, agree fo restore the above-captioned
case to the docket, which was removed by Consent Order on August 28, 2013.

IT IS HEREBY ORDERED that the.above-captioned case be restored to the docket
in accordance with the agreement of the parties pursuant th Rule 40(j), SCRCP.

AND IT IS SO ORDERED.

Chief Administrative Judge
. Ninth Judicial Circuit
Charleston, South Carolina

. 2014
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WE SO CONSENT:

Thomas A. Pendarvis (SC Bar # 064918)
Catherine “Carey” B. Kerney (SC Bar # 81429)
PeNDARVIS Law OFFIcES, P.C.

500 Carteret St., Suite A

Beaufort, SC 29902-5066

843.524.9500 Tel.

' Thomas@PendarvisLaw.com

Counsel.for Plaintiff, PERsonAL CARE, INC.

Charleston, SC 20402
(843) 577-7700
(843) 577-7708 fax

Counsel for Defendants Jerry N. Theos and

Uricerio, Howe, KRELL, JACOBSON, TOPOREK, THEOS & KEITH, P.A.

Cheryl D. Shoun, J.D.
NEexseN PRUET, LLC

PO Box 486

Charleston SC 28402
cshoun@nexsenpruet.com

(843)720-1762

Pro se for Cheryl D. Shoun
and Counsel for TAYLOR, SHOUN, BOwWLEY & BYRD, LLC

Page 2 of 2
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EXHIBIT

AW OFFICES, PC u
8y ‘

August 27, 2014

PENDARVIS L

VIA US MAIL

Ms. Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite 106
Charleston, SC 29401

Re: Personal Care, Inc. V. Jerry N. Theos; Uricchio, Howe, Krell,
Johnson, Toporek Theos & Keith, PA; Cheryl D. Shoun; and Taylor,
Shoun, Bowley & Byrd, LLC.

Civil Action No. 2013-CP-10-1396

Dear Ms. Armstrong:

Enclosed for filing, please find an original and one copy of a proposed CONSENT
ORDER REsSTORING CASE To DockeT (RULE 40(4), SCRCP). Please present this to Judge
Dennis for consideration to restore the above-referenced matter to the active trial docket. -
‘ 3
Please return clocked copies in the stamped, self-addressed return envelope -
enclosed for your convenience.

With kind regards, | remain

Sincerely,

"PeNDARVIS Law OFFIcEs, P.C.

Thomas A. Pendarvis

TAP/alg

Enclosures

ec w/enc; Bernie Cignavitch
Phillip S. Ferderigos, J.D.
M. Dawes Cooke, Jr., J.D.
Cheryl D. Shoun, J.D.

THOMAS A. PENDARVIS, J.D. 500 CARTERET ST., SUITE A CATHERINE B. KERNEY, J.D.
ADMITTED IN SC AND GA BEAUFORT, SC 29902-5066 ADMITTED IN SC, VA anD DC
Thomas@PendarvisLaw.com www PendarvisLaw.com Carey(@PendarvisLaw.com
Board Certified by the American Board of T 843.524.9500

Professional Liability Attorneys in F 843.524.9501 599
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STATE OF SOUTH CAROLINA ;.:IN THE COURT OF COMAMON PLEAS

| NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-1 0-1396

‘PERSONAL CARE, INC.,

Plaintiff, | = CONSENT ORDER RESTORING
| CASE TO DOCKET
vs. | (RULE 40(j), SCRCP)

Jerry N. Theos; URICCHIO, HOWE,
KRELL, JOHNSON, TOPOREK THEOS &

" KEITH, PA; Cheryl D. Shoun; and
TAYLOR, SHOUN, BowLEY & BYRp, LL.C,

Defendants.

IT APPEARING to the Court that Plaintiff Personal Care Inc. (“Plaintiff’) and
Defendants Jerry N. Theos, Uricchio, Howe, Krell, Jacobson, Toporek, Theos &Keith, P.A.,

Cheryl D. Shoun, and Taylor Shoun, Bowley & Byrd, LLC (“Defendants”), pursuantto Rule

case to the docket, which was removed by Consent Order on August 28, 2013.
IT IS HEREBY ORDERED that the above-captioned case be restored to the docket
in accordance with the agreement of the parties pursuant to Rule 40(j), SCRCP.

AND IT IS SO ORDERED.

40(j) of the South Carolina Rules of Civil Procedure, agree to restore the above-captioned -

Chief Administrative Judge
Ninth Judicial Circuit
Charleston, South Carolina

2014
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WE SO CONSENT:

ﬁ/m

Thorha¥ A. beKdarws (sc Bar # 064918)
" Catherine “Carey” B. Kerney (SC Bar#81429)
PENDARVIS LAw OFFICES, P.C.
500 Carteret St., Suite A
Beaufort, SC 29902 5066
843.524.9500 Tel.
Thomas@PendarvisLaw.com

Counsel for Plaintiff, PErRsoNAL CARE, INC.

Charleston SC 29402
(843) 577-7700
(.8.43) 577-7708 fax

Counsel for Defendants Jerry N. Theos and
URICCHIO, HOWE, KRELL, JACOBSON, TOPOREK, THEOS&KEITH P.A.

Cheryl D. Shoun, J.D. . _ T e e
NexseNn. PRUET, LLC :
PO Box 486
. Charleston SC 29402
! cshoun@nexsenpmet.‘com
(843)720-1762

Pro sefor Cheryl.D. Shoun
and Counsel for TAYLOR, SHOUN, BOWLEY & BYRD, LLC
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B P st A 3

. — 3 R :
COURT OF COMMON PLEAS ’ e “:’; 1 : , FAMILY COURT DF THE
AND GENERAL SESSIONS . 1L | NINTH JUDICIAL CIRCDT
100 BROAD STREET, SUITE 106 AL o CHARLESTON COUNTY
CHARLESTON, 5.C. 29401-2238 CHARLESTON 100 BROAD STREET, SUITE 143
{843) 958-5000- - & COUNTY .. : CHARLESTON, 5.C. 29401-2265
{843} 958-3020 FAX sourn c««on\.-\ . - (343) 958-4400
www3.charlestoncounty.org ) {842) 958-4434 FAX

J U l_ I E J . A RM ST RO NG www3.charlestoncounty.org

'CLERK OF COURT
CHARLESTON COUNTY

- From: Clerk of Court, Charleston County, South Carolina.

The enclosed document is being returned for the following reason(s);

The document is not signed / notarized. % S @

The ﬁhng fee is insufficient. The correct amount is:

This d;geument is a copy. We. must have an original. ’%D (E@ .

This is not a Charleston _Coﬁnty case. 2%’ 0 (

The check or money order must be made payable to the Clerk of Court.

l

ill!

This case is ended. Date ended:
Reason-ended:

Your chéck».ml,ltst be signed.
Inméte litigation must comply w«ith S. C. Code of Laws, Tifle 24, Chapter 27.
Ther'é is not a case listed in oﬁr system that matches this caption,
___ Information may be obtained-from our web-site at Www3.charl‘estoncouﬁty._org.
—_— T‘he.v :equked new case qoversheei i”s, not included. (SCCA234)

The feﬁuffed motion/order co‘vershéet is not included. (SCCA/233)
_0__ The required order (Form 4) coversheet is not included. (SCRCP Form 4C)

— Other:

. Please make the necessary corrections and return thls document for f’ lmg Thank you f‘or your

assxstance. : o , 4
f . .'. el " il i . Date . ~ ¥
/ ( K-
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Andrea Gd_odreau

From: Thomas A. Pendarvis

Sent: Tuesday, September 16, 2014 1:26 PM

To: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey)

Cc: M. Dawes Cooke; Phillip Ferderigos; Andrea Goodreauy; Leslie Toia;
cshoun@nexsenpruet.com

Subject: RE: 2013-CP-10-1396

Ms. Coffey:

Thank you very much for your message below.

As for your question on the missing consent for Ms. Shoun, it was not done in error. Ms. Shoun was originally
represented by Amanda Dudgeon with Carlock Copeland & Stair, who on Ms. Shoun’s behalf accepted service of the
Summons and Complaint, consented to the Rule 40j Order striking the case of the active docket, but was later relieved as
counsel. Ms. Shoun was included on all of the written or electronic communications leading to the purposed consent
Order restoring the case and has not raised any objection. Counsel for all of the other defendants have

consented. Therefore, we believe the Order restoring the case should be issued.

Notwithstanding the foregoing, we will be happy to attend a hearing on the motion to restore if Judge Dennis believes it is
necessary. Again, thank you very much for your time and attention to this matter.

- Regards,

Thomas A. Pendawviy
Pendarvis Law Offices, P.C.
500 Carteret St., Ste. A
Beaufort, SC 29902-5066.
843.524.9500 tel
843.524.9501 fax
Thomas@PendarvisLaw.com
www.PendarvisLaw.com

Admitted in South Carolina and Georgia
Board Certified by the American Board of Professional Liability Attorneys in Legal Malpractice

Practice concentrated in lawyer professional responsibility matters (plaintiff lawyer-malpractice claims, law-firm
dissolutions, and lawyer moves between firms).

The Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, applies to e-mail, prohibits unauthorized
interception, unauthorized use, and unauthorized disclosure of an e-mail, of the contents of an e-mail, and of any
attachments to the e-mail. 18 U.S.C. §§ 2510-2521, the Electronic Communications Privacy Act, provides for civil
remedies, including an award of damages, in cases of unauthorized interception, unauthorized use, or unauthorized
disclosure of an e-mail, of the contents of an e-mail, or of any attachments to the e-mail.

From: Dennis, R. Markley Jr. Law Clerk {Lindsey M. Coffey) [mailto:MDennisLC@sccourts.org]
Sent: Monday, September 15, 2014 10:13 AM

To: Thomas A. Pendarvis

Cc: M. Dawes Cooke

Subject: 2013-CP-10-1396

Thomas:
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We received your proposed consent order restoring the case to the docket pursuant to rule 40j on 9/5/14: | have
reviewed the order and noticed that it is missing the consent of Cheryl D. Shoun. Was this done in error? Just wanting to
make sure all proper consents are obtained. | will print a copy of our correspondence for Judge Dennis when | give him
this to be signed. If this was an accident, simply send me her signature by mail or courier to our office in the Charleston
County Judicial Center and 1 will attach it to this order. Please let me know—thank you.

Lindsey M. Coffey

Law Clerk to the Honorable R. Markley Dennis, Jr.
100 Broad Street, Suite 439

Charleston, SC 29401

Phone: (843)958-5062

Email: MDennisLC@sccourts.org

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate
this message or any attachment. If you have received this message in error, please contact the sender
immediately and delete all copies. of the message and any attachments.
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Andrea Goodreau

R R
From: Thomas A. Pendarvis /
Sent: Wednesday, September 17, 2014 12:47 PM
To: Catherine Byrd; mdc@barnwell-whaley.com; Phillip Ferderigos;
cshoun@nexsenpruet.com
Cc: Andrea Goodreau; Leslie Toia
Subject: RE: 2013-CP-10-1396

The reply message transmitted below was returned undeliverable as apparently Ms. Byrd did not have Ms. Shoun’s e-
address typed in correctly.

Regards,
Thomas A. Pendarviy

Pendarvis Law Offices, P.C.
500 Carteret St Ste. A
Beaufort, SC 29902-5066
843.524.9500 tel
843.524.9501 fax
Thomas@PendarvisLaw.com
www.Pendarvisl aw.com

Admitted in South Carolina and Georgia
Board Certified by the American Board of Professional Liability Attorneys in Legal Malpractice

Practice concentrated in lawyer professional responsibility matters (plaintiff tawyer-malpractice claims, law-firm
dissolutions, and lawyer moves between firms).

The Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, applies to e-mail, prohibits unauthorized
interception, unauthorized use, and unauthorized disclosure of an e-mail, of the contents of an e-mail, and of any
attachments to the e-mail. 18 U.S.C. §§ 2510-2521, the Electronic Communications Privacy Act, provides for civil
remedies, including an award of damages, in cases of unauthorized interception, unauthorized use, or unauthorized
disclosure of an e-mail, of the contents of an e-mail, or of any attachments to the e-mail.

From: Thomas A. Pendarvis

Sent: Wednesday, September 17, 2014 12:44 PM _

To: 'Catherine Byrd'; mdc@barnwell-whaley.com; cshoun@nexsunpruet.com; 'Phillip Ferderigos’
Cc: Andrea Goodreau; Leslie Toia '

Subject: RE: 2013-CP-10-1396

Ms. Byrd:

Thank you for your time on the telephone a few moments ago. Again, please accept my apologies for not including you in
the recent correspondence related to the proposed Consent Order to restore this case to the active trial roster. | was
under the mistaken understanding that Ms. Shoun was communicating information about this matter to her former law
firm. In the future Taylor, Bowley & Byrd, LLC be served with all materials requiring service and included in ali
communications, both electronic and written. You advised that at this point Taylor, Bowley & Byrd, LLC has not retained
counsel to represent it in the foregoing lawsuit. As you directed, until we are advised otherwise, all future correspondence
is to be directed to.your attention

It was also my understanding from the telephone call that Taylor, Bowley & Byrd, LLC has not consented to Personal
Care's proposed consent Motion to restore the case to the active trial roster. As such, a formal motion to restore will be
filed and, as stated earlier, Taylor, Bowley & Byrd, LLC will be included on the service list.

!
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] An email will be transmitted shortly to the law clerk for Judge Dennis basically restating the substance of this message.

Is worthy of mention, given the content of your communication below, that you did not include me, Dawes Cooke, or Ms.
Shoun on you email communication with Judge Dennis and his law clerk.

Again, please accept my apologies and it was a pleasure speaking witH you. .

Regards,

ThomayA. Pendarvis
Pendarvis Law Offices, P.C.
500 Carteret St., Ste. A
Beaufort, SC 29902-5066
843.524.9500 tel
843.524.9501 fax
Thomas@PendarvisLaw.com
www.PendarvisLaw.com

Admitted in South Carolina and Georgia
Board Certified by the American Board of Professional Liability Attorneys in Legal Malpractice

Practice concentrated in lawyer professional responsibility matters (plaintiff lawyer-malpractice claims, law-firm
dissolutions, and lawyer moves between firms).

The Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, applies to e-mail, prohibits unauthorized
interception, unauthorized use, and unauthorized disclosure of an e-mail, of the contents of an e-mail, and of any
attachments to the e-mail. 18 U.S.C. §§ 2510-2521, the Electronic Communications Privacy Act, provides for civil
remedies, including an ‘award of damages, in cases of unauthorized interception, unauthorized use, or unauthorized
disclosure of an e-mail, of the contents of an e-mail, or of any attachments to the e-mail.

From: Catherine Byrd [mailto:catherine@tbbesg.com]

Sent: Wednesday, September 17, 2014 11:21 AM

To: Thomas A. Pendarvis; mdc@barnwell-whaley.com; cshoun@nexsunpruet.com
Subject: Fwd: 2013-CP-10-1396

---------- Forwarded message ---------- _

From: Catherine Byrd <catherine@tbbesq.com>

Date: Wed, Sep 17,2014 at 10:36 AM

Subject: 2013-CP-10-1396

To: MDennisLC@sccourts.org

Cc: "lynnbowley@netzero.net Bowley" <lynnbowley@netzero.net>, Donna Taylor <donna@tbbesq.com>

. Dear Lindsey and Judge Dennis

It has come to our attention in a roundabout way that there has been an attempt to file a "consent order"
restoring to the docket the above matter in which our firm is a defendant. Please be advised that :

1. Mr. Pendarvis did not give us notice of intent to restore and did not send us a consent order. In fact, he has
not contacted us in any manner, whether directly or by copy of any of his correspondence with other defendants
or the court..

2. Cheryl Shoun does not represent this firm, nor has she ever represented this firm.
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3. Mr. Pendarvis is aware that we do not have counsel, there having been no notice of appearance on our behalf

since the withdrawal of our counsel at the time of the 40 J more than a year ago.

Catherine Doscher Byrd

TAYLOR, BOWLEY & BYRD,LLC
39 Broad Street, Suite 101

Charleston, SC 29401

843-723-4020 (fax 4021)

PRIVILEGED AND CONFIDENTIAL: This electronic message and

any attachments are confidential property of the sender. The information is
intended only for the use of the person to whom it was addressed. Any other
interception, copying, accessing, or disclosure of this message is prohibited.
The sender takes no responsibility for any unauthorized reliance on this
message. If you have received this message in error, please immediately notify
the sender and purge the message you received. Do not forward this message
without permission '

Catherine Doscher Byrd

TAYLOR, BOWLEY & BYRD,LLC
39 Broad Street, Suite 101

Charleston, SC 29401

843-723-4020 (fax 4021)

PRIVILEGED AND CONFIDENTIAL: This electronic message and

any attachments are confidential property of the sender. The information is
intended only for the use of the person to whom it was addressed. Any other
interception, copying, accessing, or disclosure of this message is prohibited.
The sender takes no responsibility for any unauthorized reliance on this ,
message. If you have received this message in error, please immediately notify
the sender and purge the message you received. Do not forward this message
without permission
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Andrea Goodreau

. e

From: Thomas A. Pendarvis

Sent: Wednesday, September 17, 2014 12:55 PM

To: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey)

Cc:. M. Dawes Cooke; Phillip Ferderigos; Andrea Goodreau; Leslie Toia;

cshoun@nexsenpruet.com; Catherine Byrd; Don Michel
(DMichel@charlestoncounty.org) '
Subject: RE: 2013-CP-10-1396

Ms. Coffey:

Please extend my apologies to Judge Dennis for the circumstances, but Plaintiff is withdrawing the proposed Consent
Order to restore the case to the active trial roster as not all parties have consented to the restoration.

| called Ms. Byrd on the telephone after she forwarded to me a copy of her message to you and Judge Dennis, and
apologized for not including her in the recent correspondence related to the proposed Consent Order to restore this case
to the active trial roster. | was under the mistaken understanding that Ms. Shoun was communicating information about
this matter to her former law firm, Taylor, Bowley & Byrd, LLC. In the future, we will be sure to have Taylor, Bowley &
Byrd, LLC served with all materials requiring service and included in all communications, both electronic and written.

It was also my understanding from the telephone call with Ms. Byrd that Taylor, Bowley & Byrd, LL.C has not consented to
Personal Care's proposed consent Motion to restore the case to the active trial roster. As such, a formal motion to restore
will be filed and, as stated earlier, Taylor, Bowley & Byrd, LLC will be included on the service list. Again, under the
circumstances the proposed Consent Order is being withdrawn, and we will proceed with a formal motion to restore.

_ Thank you very much for your time and attention to this matter.

Regards,

Thomas A, Perndarviy
Pendarvis Law Offices, P.C.
500 Carteret St., Ste. A
Beaufort, SC 29902-5066
843.524.9500 tel

843.524 9501 fax
Thomas@PendarvisLaw.com
www.PendarvisLaw.com

Admitted in South Carolina and Georgia

Board Certified by the American Board of Professional Liability Attorneys in Legal Malpractice
Practice concentrated in lawyer professional responsibility matters (plaintiff lawyer-malpractice claims, law-firm
dissolutions, and lawyer moves between firms). .

The Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, applies to e-mail, prohibits unauthorized
interception, unauthorized use, and unauthorized disclosure of an e-mail, of the contents of an e-mail, and of any
attachments to the e-mail. 18 U.S.C. §§ 2510-2521, the Electronic Communications Privacy Act, provides for civil
remedies, including an award of damages, in cases of unauthorized interception, unauthorized use, or unauthorized
disclosure of an e-mail, of the contents of an e-mail, or of any attachments to the e-mail.

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey) [mailto:MDennisLC@sccourts.org]

Sent: Wednesday, September 17, 2014 11:35 AM

To: Thomas A. Pendarvis :

Cc: M. Dawes Cooke; Phillip Ferderigos; Andrea Goodreau; Leslie Toia; cshoun@nexsenpruet.com; Catherine Byrd; Don

1
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Michel (DMichel@chariestoncounty.org)
Subject: RE: 2013-CP-10-1396

Thomas:

No order will not be signed until | discuss the matter fully with Judge Dennis. When he lets me know how to move
forward, | wilt let everyone know. Thank you. ’

Lindsey M. Coffey

Law Clerk to the Honorable R. Markley Dennis, Jr.
100 Broad Street, Suite 439

Charleston, SC 29401

Phone: (843)958-5062

Email: MDennisLC@sccourts.org

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey)

Sent: Tuesday, September 16, 2014 1:39 PM

To: Thomas A. Pendarvis

Cc: M. Dawes Cooke; Phillip Ferderlgos Andrea Goodreau; Leslie Toia; cshoun@nexsenpruet.com
Subject: Re: 2013-CP-10-1396

No problem. I just wanted to verify this before presenting the order to Judge Dennis. Thank you.

-~

Lindsey M. Coffey
Law Clerk to the Honorable R. Markley Dennis, Jr.

On Sep 16, 2014, at 1:26 PM, "Thomas A. Pendarvis" <tpendarvis@pendarvislaw.com> wrote:

Ms. Coffey:
Thank you very much for your meésage below.

As for your question on the missing consent for Ms. Shoun, it was not done in error. Ms. Shoun was
originally represented by Amanda Dudgeon with Carlock Copeland & Stair, who on Ms. Shoun’s behalf
accepted service of the Summons and Complaint, consented to the Rule 40j Order striking the case of
the active docket, but was later relieved as counsel. Ms. Shoun was included on all of the written or
electronic communications leading to the purposed consent Order restoring the case and has not raised
any objection. Counsel for all of the other defendants have consented. Therefore, we believe the Order
restoring the case should be issued. :
Notwuthstandmg the foregoing, we will be happy to attend a hearing on the motion to restore if Judge
Dennis believes it is necessary. Again, thank you very much for your time and attention to this matter.

Regards,
Thomays A. Pendarvis

Pendarvis Law Offices, P.C.
500 Carteret St., Ste. A
Beaufort, SC 29902-5066
843.524.9500 tel
843.524.9501 fax
Thomas@PendarvislLaw.com
www.PendarvisLaw.com
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'Admitted in South Carolina and Georgia

Board Certified by the American Board of Professional Liability Attorneys in Legal Malpractice

Practice concentrated in lawyer professional responsibility matters (plaintiff lawyer-malpractice claims,
law-firm dissolutions, and lawyer moves between firms).

The Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521, applies to e-mail, prohibits
unauthorized interception, unauthorized use, and unauthorized disclosure of an e-mail, of the contents of
an e-mail, and of any attachments to the e-mail. 18 U.S.C. §§ 2510-2521, the Electronic Communications
Privacy Act, provides for civil remedies, including an award of damages, in cases of unauthorized
interception, unauthorized use, or unauthorized disclosure of an e-mail, of the contents of an e-mail, or of
any attachments to the e-mail.

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey) [mailto:MDennisLC@sccourts.org]
Sent: Monday, September 15, 2014 10:13 AM '

To: Thomas A. Pendarvis

Cc: M. Dawes Cooke

Subject: 2013-CP-10-1396

Thomas:

We received your proposed consent order restoring the case to the docket pursuant to rule 40j on
9/5/14. | have reviewed the order and noticed that it is missing the consent of Cheryl D. Shoun. Was this
done in error? Just wanting to make sure all proper consents are obtained. | will print a copy of our
correspondence for Judge Dennis when | give him this to be signed. If this was an accident, simply send
me her signature by mail or courier to our office in the Charieston County Judicial Center and I will
attach it to this order. Please let me know—thank you.

Lindsey M. Coffey

Law Clerk to the Honorable R. Markley Dennis, Jr.
100 Broad Street, Suite 439

Charleston, SC 29401

Phone: (843)958-5062

Email: MDennisLC@sccourts.org

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message in
error, please contact the sender immediately and delete all copies of the message and any
attachments.
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PENDARVIS LAW OFFICES, PC

September 4, 2014

VIA US MAIL

Ms. Julie J. Armstrong
Charleston County Clerk of Court
100 Broad Street, Suite 106
Charleston, SC 29401

Re: Personal Care, Inc. V. Jerry N. Theos; Uricchio, Howe, Krell,
Johnson, Toporek Theos & Keith, PA; Cheryl D. Shoun; and Taylor,
Shoun, Bowley & Byrd, LLC.

Civil Action No. 2013-CP-10-1396

Dear Ms. Armstrong:

Enclosed for filing, please find an original and one copy of a proposed CONSENT
ORDER RESTORING CAse To DockeT (RuLe 40(J), SCRCP) along with our MoTION
INFORMATION COVER SHEET. Please present this to Judge Dennis for consideration to
restore the above-referenced matter to the active trial docket.

. Also enclosed is our firms check in the amount of $150.00 representing the filing-

fee. Please return clocked copies in the stamped, self-addressed return envelope enclosed
for your convenience.

With kind regards, | remain
Sincerely,

PenoARvis Law OFFICEs, P.C.

JWW

Thomas A. Pendarvis
TAP/alg
Enclosures
cc w/enc: Bernie Cignavitch
Phillip S. Ferderigos, J.D.
M. Dawes Cooke, Jr., J.D.
Cheryl D. Shoun, J.D.

THOMAS A. PENDARVIS, J.D. 500 CARTERET ST., SUITE A CATHERINE B. KERNEY, J.D.
ADMITTED IN SC AND GA BEAUFORT, SC 29902-5066 ADMITTED IN SC, VA aND DC
Thomas@PendarvisLaw.com www.PendarvisLaw.com Carey@PendarvisLaw.com
Board Certified by the American Board of T 843.524.9500

Professional Liability Attorneys in F 843.524.9501 6 1 1

Legal Malpractice




STATE OF SOUTH CAROLINA _ IN THE [X] COURT OF COMMON PLEAS
COUNTY OF CHARLESTON IN THE [] FAMILY COURT
Personal Care, Inc.,

Plaintiff,

vs. Case No. 2013-CP-10-1396

-Jerry N. Theos; URiccHio, HOwE,

KRELL, JOHNSON, TOPOREK THEOS &
KEITH, PA; Cheryl D. Shoun; and

TAYLOR, SHOUN, BowLEY & BYRD, LLC, MOTION INFORMAT!ON COVER SHEET

Defendants.
name, §.C. Bar no. and address of Plaintiff's attorney name, S.C. Bar no. and address of Defendant's attorney
Thomas A. Pendarvis, J.D. " | M. Dawes Cooke, Jr., J.D.
Catherine B. Kerney, J.D. Phillip S. Ferderigos, J.D.
Pendarvis Law Offices, PC Barnwell, Whaley, Patterson & Heims, LLC
500 Carteret Street, Suite A PO. Drawer H
Beaufort, SC 29902 Charleston, SC 29402
telephone: 843.524.9500 fax: 843.524.9501 telephone: 843.577.7700 fax: 843.577.7708
e-mail: thomas@pendarvislaw.com e-mail: ndc@barnwell-whaley.com
e-mail: carey@pendarvislaw.com e-mail: pferderigos@barnwell-whaley.com

Cheryli D. Shoun, J.D.

Nexsen Pruet, LLC

PO. Box 486

Charleston, SC 29402

telephone: 843.577.9440 fax: 843.720.1777
e-mail: cshoun@nexsenpruet.com

{] MOTION HEARING REQUESTED {attach written motion and complete SECTIONS | AND 1il)

{X) FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il AND IlI)

SECTION I: Hearing Information
Nature of Motion: Consent Order Restoring Case To Docket (Rule 40(j), SCRCP)
Estimated Time Needed: 15 Minutes Court Reporter Needed: Yes /No_

| [X] Written motion attached

SECTION lI: Motion Type

[l Form Motion - o
[ hereby move for relief or action by the court as set forth in the attached proposed order. :

09/04/2014

Signature of Attorney for Plaintiff / Defendant Date Submitted
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, SECTION Ill: Motion Fee
[X] PAID - AMOUNT: $150.00
[] EXEMPT: [1 Rule to Show Cause in Child or Spousal Support
{check reason) [] Domestic Abuse or Abuse and Neglect

[1 Indigent Status [1 State Agency v. Indigent Party

[]1 Sexually Violent Predator Act [1 Post-Conviction Relief

[] Motion for Stay in Bankruptcy

[]1 Motion for Publication [1 Motion for Execution (Rule 69, SCRCP)
(]

Proposed order submitted at request of the court; or, reduced to writing from
motion made in open court per judge’s instruction
Name of Court Reporter:

[X] Other: Consent Order Restoring Case To Docket (Rule 40(j), SCRCP)

JUDGE'S SECTION

Judge

[]1 Motion Fee to be paid upon filing of the attached order.

[1 Other:
CODE:
Date:

CLERK’S VERIFICATION
Collected By:
DATE FILED:

(Print Name)
{] MOTION FEE COLLECTED:

[] CONTESTED - AMOUNT DUE:
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[

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON: PLEAS.
. | NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO.'2013-CP-10-1396

'PERSONAL CARE, INC.,
Plaintiff, ‘CONSENT ORDER RESTORING

: ., CASE TO DOCKET

vs. ' (RULE 40(j), SCRCP):

Jerry N. Theos; URiccHIO, HOWE,.

KRELL, JOHNSON, TOPOREK THEOS &

KerrH, PA; Cheryl D. Shoun; and .
TAYLOR, SHOUN, BowLEY:&.BYRD,.LLC, !

Defendants.

IT APPEARING to the Court that Plaintiff Personal Care Inc. ("Pl'air'\tiff'l) and

Defendants Jerry N. Theos, Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, P.A.,

Cheryl D. Shoun, and Taylor Shoun, Bowley & Byrd, LLC (“Defendants”), pursuant to Rule

~ 40(j) of the South Carolina Rules of Civil Procedure, 'ag’_r'e'é"»td‘.r’e's‘tdref;"t'hef"abb\'(’eéda_'ptior_ied'

case to the docket, which was:removed by ‘Consent Order on:August 28, 2013..
IT IS HEREBY ORDERED thatthe dbiove-captioned ¢asé be restored to the:docket
in accordance with the agreement.of the parties pursuant:to Rule 40(j), SCRCP.

AND IT IS'SO© ORDERED.

Chief Administrative Judge :
o o Ninth Judicial Gircuit
Charleston, Seuth’Carolina

2014
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WE 'SO:CONSENT:

(,Ibarﬁa‘é A~ Peldarvis (SC Bar # 064918)

" Catherine “Carey” B. Keney (SC Bar # 81429)
PENDARVIS Law OFFICES, P.C.
500 Carteret St., Suite A
Beaufort, SC.29902-5066
843.524.9500 Tel.
Thomas@PendarvisL.aw.com

Counsel for Plaintiff, PERSONAL CARE, INC.

Charleston SC 29402
.(843) 5_77 7?00
(8‘4’3)'577-7708- fax

Counsel for Defendants.Jerry N. Theos and:

‘UriccHIO, HOWE, KRELL, JACOBSON, TOPOREK, THEQS&KEITH P:A.

‘Cheryl.D. Shoun, J.D.
NEXSEN PRUET, LLC
PO Box.486
Charleston SC 29402
‘.cshour@nexsenpruet com *
(843)720-1762

Pro se for Cheryl D. Shoun
and Counsel for TAYLOR, SHOUN, BOWLEY & ByrD; LLC

Page 2 0f 2
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Baker, Charles

" Subject: FW: Defendants’ Answer & Counterclaim

From: "Jerry Theos" <jerry@uricchio.com>

To: beignavitch@comcast.net, "Tina B. Sessions" <TSessmns@nexsenpruet com>, "Kenyatta L.
‘Gardner" <KGardner@nexsenpruet.com>, CShoun@nexsenpruet.com

Cc: "Janet Smith" <janet@uricchio.com>

Sent: Thursday, July 12, 2012 6:09:10 PM

Subject: RE: Defendants' Answer & Counterclaim

Bernie:

As we previously indicated to you and as we have discussed in the past, in particular during Mediation, thé Defendant.
asserts in her Answer and Counterclaim a cause of action for “Defamation”. The basis for the claim is that the letter sent
on Personal Care’s behalf on September 14™, 2009 stated that the Defendant was guilty of “wrongful conduct”, that
the Defendant utilized “personal health information taken from Personal Care’s file”, that the Defendant engaged in the
“tortuous interference of Personal Care’s business relationships”, and that the Defendant was guilty of “unwarranted
and baseless reclassifications of wheelchair patients, which resulted in significantly higher costs, and constituted
insurance fraud” RS Wehay USlVEaavisedivousweibalievesandicontends thatuthewm”ﬁ’fe”ﬁtlalmgi'sémerltles""é?"’s

{fithisanabsoluterdelense o suchiaclalm

Jerry N. Theos, Esquire

URICCHIO, HOWE, KRELL, JACOBSON,
TOPOREK, THEOS & KEITH, P.A.

17 1/2 Broad Street

Charleston, South Carolina 29401
Telephone: (843) 723-7491

Fax: (843) 577-4179

From: bcignavitch@comcast.net [mailto:bcignavitch@comcast. net]

Sent: Thursday, July 12, 2012 9:43 AM

To: Tina B. Sessions; Jerry Theos; Kenyatta L. Gardner; CShoun@nexsenpruet.com
Subject: Re: Defendants' Answer & Counterclaim

Cheryl,

Thanks for your response, with all due respect- Why are they suing me?
What did | do wrong?
What slander did | commit???

{ don't understand?
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

PeErsoONAL CARE, INC.,

Plaintiff,
VS.

Jerry N. Theos; UriccHIO, HOWE, KRELL,
JOHNSON, TOPOREK THEOS & KEITH, PA;
Cheryl D. Shoun; and TAYLOR, SHOUN,
BowLey & ByrD, LLC,

Defendants.

CIVIL ACTION NO. 2013-CP-10-1396

CERTIFICATE OF =&

SERVICE

|, Andrea L. Goodreau, paralegal for Pendarvis Law Offices, PC, hereby certify that
| have served the document listed below upon counsel of record by e-mailing and mailing
a copy of same, postage prepaid and return address clearly indicated on said envelope,
to said Defendants at the following addresses:

M. Dawes Cvooke‘, Jr., J.D.

Phillip S. Ferderigos, J.D.
BARNWELL, WHALEY, PATTERSON & HELMS, LLC

PO. Drawer H :

Charleston, SC 29402
mdc@barnwell-whaley.com
pferderigos@barnwell-whaley.com
Attorneys for Defendants Jerry N. Theos
and UriccHio, HowEe, KRELL, JACOBSON,
TorPOREK, THEOS & KEITH, P.A.

Richard A. Farrier, Jr., J.D.

K &L GATES LLP:

134 Meeting Street, Suite 200
Charleston, SC 29401
richard.farrier@klgates.com
Attorneys for Cheryl D. Shoun

- George J. Kefalos, J.D..

Oana D. Johnson, J.D.

GEORGE J. KEFALOS, PA

46 A State Street

Charleston, SC 29401
george@kefaloslaw.com
ocana@kefaloslaw.com

Attorneys for Defendant TAYLOR BOWLEY
AND BYRD, LLC
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Documents Served: PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION TO RESTORE
PURSUANT TO RULE 40(4), SCRCP

Andrea L. Goodreau
Beaufort, South Carolina
December 4, 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
)

COUNTY OF CHARLESTON C/A NO. 2013-CP-10-1396

PERSONAL CARE, INC.

)

)
Plaintiff, ) SUPPLEMENTAL MEMORANDUM
) IN OPPOSITION TO PLAINTIFF’S
) MOTION TO RESTORE PURSUANT
) TO PRIOR ORDER OF THE COURT
)

AND SCRCP RULE 40(j)

VS.

JERRY N. THEOS; URICCHIO, HOWE,
KRELL, JOHNSON, TOPOREK, THEOS )
& KEITH, PA; CHERYL D. SHOUN; AND)

TAYLOR, SHOUN, BOWLEY & BYRD, ) @
LLC, _ ) oS = m?'? ;
) OF R e
Defendant. ) — 5= 2 -
) I
g2 2!

Defendant Taylor Bowley and Byrd, LLC (hereinafter “TBB”) respe tfully‘*submrts itse,, &
Supplemental Memorandum in Opposition to Plaintiff’s Motion to Restore Casi Defendantci" BB
renews and supplements its prior brief as the statute of limitations has run for the Plaintiff’s

claim for breach of contract against TBB and it would be futile for the Court to restore the case

- at this juncture.

Plaintiff failed to comply with the express terms of Judge Dennis’s Order itself, or the
requirements of Rule 40 (j) of the SCRCP which required that the case be restored by August 28,
2014, or a Motion to Restore be filed by August 28, 2014, therefore, Plaintiff’s Motibn to
Restore should be denied as a matter of law.. However, even if the Court is inclined to restore the
case, the granting of the Motion to Restore would be futile because the statute of limitations bars
any claim for breach of contract that the plaintiff may have had against TBB.

ARGUMENT

PERSONAL CARE’S CLAIMS ARE BARRED BY THE STATUTE OF LIMITATIONS
The only claim that Plaintiff asserted against TBB is one for breach of contract.
Assuming arguendo that a contract existed, Plaintiff alleges in its Amended Verified Complaint

that TBB breached the contract by sending a letter containing allegedly defamatory

619
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statements (this letter was sent in September 2009) about Askew to third parties and by failing to
inform Plaintiff about the counterclaim (filed in March 2010) in a timely manner.

An action for breach of contract must be brought within three years form the date the
action accrues S.C. Code Ann § 15-3-530(1). South Carolina applies the discovery rule in
determining when a cause of action accrues. “Pursuant to the discovery rule, a breach of contract
action accrues not on the date of the breach, but rather on the date fhe aggrieved party either
discovered the breach, or could or should have discovered the breach through the exercise of
reasonable diligence. Dillon County Sch. Dist. No. Two v. vLewis Sheet Metal Works, Inc., 286
S.C. 207, 332 S.E.2d 555 (Ct. App. 1985), cert. dismissed by 288 S.C. 468, 343 S.E.2d 613
(1986), and overruled on other grounds by Atlas Food, 319 S.C. 556, 462 S.E.2d 858.” Maher v.
Tietex Corp., 331 S.C. 371, 380, 500 S.E.2d 204, 208 (Ct. App. 1998) (emphasis added).
Furthermore, “South Carolina's statute of limitations requires "very little to start the clock." Roe
v. Doe, 28 F.3d 404, 407 (4th Cir. 1994) (applying South Carolina law)”. Id. at 208

Here, Plaintiff submitted its affidavit asserting that it did not know or have any reason to
know of the Defendant Lawyers conflict of interest because the Defendant Lawyers were fact
witnesses to the events that formed the basis of a counterclaim asserted against Personal Care.
This affidavit has no bearing on when Plaintiff new or should have known that a counterclaim
was brought against it in the underlying matter.

Plaintiff argues that it has no legal training and could not know the legal import of the
counterclaim, but this is not the standard by which her conduct is meavs'ured. See Kelly v. Logan,
Jolley, & Smith, L.L.P., 383 S.C. 626, 634, 682 S.E.2d 1, 5 (Ct. App. 2009) holding that when a
party had the ability to examine the pleadings, its failure to do so did not prevent the statute from
beginning to run. Kelly was a medical malpractice suit where Kelly was not initially named as an
individual party pléintiff. She had the opportunity and ability to review the complaint, but failed
to do so. A week after thelcomplaint was filed, Kelly signed a letter stating she did not wish to
participate in the lawsuit individually. Later, Kelly alleged that she did not understand the

importance of the caption not containing her name and the letter she signed. The court found that

“from an objective view point, the complaint and letter were sufficient to put Kelly on notice”.

Similarly here, there is no dispute that Plaintiffs should have known that a claim for
breach of contract might exist against Defendant when it received a copy of the Counterclaim on

March 19, 2010 (Exhibit 1, e-mail from J. Smith to B. Cignavits). If that is not enough, Plaintiff
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was advised on multiple occasions to put its insurance carrier -on notice of the counterclaim so
that the insurer could defend and indemnify Plaintiff for the counterclaims (Exhibit 2, March 26,
2010 email from Shoun to Plaintiff, Exhibit 3, April 6, 2010 Email from Shoun t0'_Plaintiff,
Exhibit 4, June 7, 2010 email from Shoun’s assistant to Plaintiff with attached Reply to
Counterclaim). Plaintiff’s failure to review the documents and act upon them does not prevent
the statute from beginning to run. The emails advising Plaintiff that it should seek insurance
coverage for the counterclaims, together with copies of the Counterclaim itself and the Reply to
Counterclaim should have put any person of common knowledge and experience on notice that
the alleged contract with TBB was breached. Therefore, Plaintiff’s motion to restore the case is
futile and should be denied.

At the hearing on November 19, Plaintiff argued that the statute of limitations did not
begin to run until Plaintiff experienced financial consequences of Defendant’s acts. This
argument fails on its face because financial consequences are not relevant to the statute of
limitations in a contract action. Plaintiff’s lawyer conceded that Plaintiff knew of the
Counterclaim in 2010. The statute of limitations on a breach of contract cause of action, as
explained above, does not begin to run when a party sustained financial injury, but when a party
knew or should have known that its rights have been violated.

In this case, even if the statute did not begin to run until the first financial injury,
Plaintiff’s first financial injury occurred when it began to pay for the defense of the
Counterclaim in 2010. (See Exhibit 5, June 2, 2010 invoice where Plaintiff was charged $1200
for work performed by Shoun - who by then was practicing with a different firm, not TBB - to
respond to Counterclaim). Even in its affidavit submitted to the Court on November 19, at page
6, Plaintiff concedes that part of its damages were the fees that were paid to Mr. Theos and Ms.

Shoun for the defense of the counterclaim prior to 2012. Interestingly enough, there is no

indication in Plaintiff’s affidavit that any fees were paid to TBB. The only legal fees identified

were paid to Uricchio, Howe, Krell, Jacobson, Top‘brek & Theos and to Ms. Shoun/Nexen Pruet.
Clearly the fees contemplated in Plaintiff’s affidavit include the fees billed in June of 2010.
Therefore it is undisputable that Plaintiff sustained “financial injury” well before the summer of
2012,
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Conclusion
' For the reasons stated, Defendant TBB respectfully requests this Honorable Court deny
Plaintiff’s Motion to Restore.
GEORGE J. KEFALOS, PA

(anaks Hrlubne

George J. KefalokJEsquire
Oana D. Johnson, Esquire
46 A State Street
Charleston, SC 29401
(843) 722-6612
george(@kefaloslaw.com
oana(@kefaloslaw.com

ATTORNEYS FOR DEFENDANT TAYLOR
BOWLEY AND BYRD, LLC

This 4" day of December, 2014

Charleston, South Carolina
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Janet Smlth |

From: Cheryl Shoun [cherylshoun@bellsouth net]

Sent:  Friday, March 19, 2010 4:00 PM

To:  Janet Smith

Subject: Fw: Personal Care vs. Askew ( could u please call me 568 0236)

- -—Janetif you're still there could you-e-mail-the-Answer and Counterclaim-to Bernie?-H not-Fll-do it Monday. — — —— - - -~

Have a great weekend.

----- Original Message -----

From: bcignavitch@comcast.net

To: Cheryl Shoun

Sent: Friday, March 19, 2010 2:06 PM

Subject: Re: Personal Care vs. Askew ( could u please call me 568 0236)

————— Original Message -----

From: "Cheryl Shoun" <cherylshoun@bellsouth.net>

To: beignavitch@comcast.net

Cc: "Jerry" <Jerry@uricchio.com>

Sent: Friday, March 19, 2010 1:00:00 PM GMT -05:00 US/Canada Eastern
Subject: Personal Care vs. Askew

Hey Bernie: Hope this finds you well.

We have received an Answer and Counterclaim on behalf of the Defendant in this action. [ need to geta
copy of the Counterclaim to you; a response is due April 8. May | fax to you'? Will you provide the correct
number?

Also, if you will please provide your insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if you have it.

Thanks. | look forward to hearing from you.

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LL.C
39 Broad Street. Suite 101
“Charleston, S.C. 29401

(843) 723-4020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom itis
addressed. If you are not the Intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

EXHIBIT THEOS 0054
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Janet Smith

Page 1 of 1

From: Janet Smith

Sent: Friday, March 19, 2010 4:19 PM

To: bcignavitch@comcast.net

Cc: Cheryl Shoun,; Janet Smith

Subject: Answer and Counterclaim

Attachments: 4481_001 pdf

Mr. Cignavitch: Attached please find a filed copy of the Answer and Counterclaim. Janet

From: Copier

Sent: Friday, March 19, 2010 4:26 PM
To: Janet Smith

Subject: Attached Image

3/19/2010

THEQOS 0055
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Janet Smith

From: Jerry Theos

Sent:  Friday, March 19, 2010 4:40 PM
To: Janet Smith '
Subject: FW: Personal Care vs. Askew
Please file.

From: Cheryl Shoun [mailto:cherylshoun@belisouth.net]
Sent: Friday, March 19, 2010 1:00 PM

To: bcignavitch@comcast.net

Cc: Jerry Theos

Subject: Personal Care vs, Askew

‘Hey Bernie: Hope this finds you well.

 We have received an Answer and Counterclaim on behalf of the Defendant in this action. | need to get a

copy of the Counterclaim to you; a response is due April 8. May I fax to you? Will you provide the correct
number? . :

Also, if you will please provide your insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if you have it.

Thanks. |look forward to hearing from you.

Cheryl

Cheryl D. Shoun
TAYLOR, SHOUN, BOWLEY & BYRD, LLC

'39 Broad Street. Suite 101

Charleston, S.C. 29401
(843) 723-4020
(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

THEOS 0056
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Page 1 of 1
Janet Smith
From: "~ Cheryl Shoun [cherylshoun@pellsouth.net]
Sent: Friday, March 26, 2010 10:23 AM
To: beighavitch@comcast.net
Cc: Jerry Theos; Janet Smith
Subject: Personal Care v. Askew

Attachments: personal care extension lir..tif
Bernie:

| am so sorry that | have not had the opportunity to call and discuss the pleadings sent to you last week. |
am going to be out of town next week, and as usual, everything seems to fall on my desk when that
happens. '

I am attaching a copy of a letter | am sending to Askew's counsel requesting an extension of time in which
to respond to the Counterclaim. As | think we discussed earlier, when we granted an extension {o
Askew's attorneys, this is a routine practice, and | have no reason to think it will not be granted. You will
see, if granted, our response will be due mid-May, giving us plenty of time to talk over the allegations.
Even if it is not granted, the response isn't due until mid-April. | will be back in my office on April 6, 2010.

| sincerely appreciate your patience in this matter, and look forward to talking with you regarding the
Counterclaim. | hope all else is well with you.

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 7234020

(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

EXHIBIT

THEOS 0057

3/26/2010
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‘TAYLOR, SHOUN, BOWLEY & BYRD, LLC

ATTORNEYS AT LAw
39 BROAD STRUET, SUITE 101
. CHARLESTON, SOUTH CAROLIN A 29401
PHONE: (843) 723-4020 . - FAx: (843) 7234021

March 26, 2010

lohn I, Parker, Esquire

William F. Bames, 1]

101 Mulberry Street East

0. 0. Box 457

Hampton, $.C. 29924

RE: Personal Care, Inc. vs. Hattie Askew, et al

Gentlenien:

_ Lanvin receipt of the Answer and Counterclaim {iled by you on behalf of the Defendant,
and served, via United States Mail on March 9, 2010, making a Reply due on or belore
April 13,2010. '

Fwould appreeiate it if you would kindly grant an extension of time, allowing an

additional thirty (30) days in which we may Reply or otherwise plead in responsc to the
Counterctaim. : .

(U you will agree to this extension. please sign the enclosed copy of this letler and retuen it
o me in the envelope pravided for your convenience.

Very truly yours,
7y
C.%;&'u/_@
Cheryl 1. Shoun We consent:

CDS/get e

Enc.

CC: Jerry N. Theas, Esquire
Personal Care, Inc,

DONNA KCTAYLOR CHERYL 3, 5HOUN D. LYNN BOwLEY CATHERINE D, BYRD

THEOS 0058
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Cheryl Shoun

From: "Cheryl Shoun” <cherylshoun@bellsouth.net>

To: <bcignavitch@comcast.net>

Cc: *Jerry” <derry@uricchio.com>; "Janet" <janet@uricchio.com>

Sent: Tuesday, April 06, 2010 12:50 PM

Subject: Personal Care v. Hattie Askew o o
Bemie: Hey. | am back in my office today, and have received confirmation of our thirty day extension to
respond to the Counterclaim in this case. Our Reply is due on or before May 13, 2010.

Please let me know a time that is good for you for us to get together to talk over our response. We may
even be able to do it by phone if your schedule is full. In the meantime | will probably prepare a draft and
send it to you as a starting point.

Thanks.

Cheryl

Chery! D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 7234020

(843) 7234021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communicatio'n or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmit this
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying 1s
strictly prohibited.

EXHIBIT

3
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Cheryl Shoun

From: "Cheryl Shoun" <cherylshoun@bellsouth.net>

To: <hcignavitch@comcast.net>

Cc: “Jerry” <Jerry@uricchio.com>; "janet" <janet@uricchio.com>

Sent:  Tuesday, April 06, 2010 12:53 PM . .
Bernie: | forgot to mention this again -- please get your insurance information to me as quickly as you

can. Thanks.

Cheryl D. Shoun
TAYLOR, SHOUN, BOWLEY & BYRD, LLC
39 Broad Street. Suite 101
Charleston, S.C. 29401
- (843) 7234020
(843) 723-4021 Fax

This e-mail, as well as any information transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and is intended solely for the individual or entity to whom it is
addressed. If you are not the intended recipient, please do not read, copy or retransmitthis .
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying is
strictly prohibited.

4/6/2010
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Kerr, Michelle T.

From: Kerr, Michelle T.

Sent: Monday, June 07, 2010 10:20 AM

To: ‘beignavitch@comcast.net'

Cc: Shoun, Cheryl D.; ‘jerry@uricchio.com'; janet@uricchio.com'’

Subject: Persanal Care, Inc. v. Hattie M. Askew = Attached filed Reply for your review
Attachments: 576565_1.PDF '

Bernie:

Attached please find for your review and file a Filed Stamped copy of the Reply to Counterclaim in the above-
referenced matter. Should you have any questions or concerns, please let us know.

Thanks,
Michelle

Michelle T. Kerr

Assistant to Cherie W. Blackburn,
Paul A. Dominick, Cheryl D. Shoun
and Marilyn Trevino

NEXSEN PRUET

205 King Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 486 (29402)

DD: 843.720.1780, F: 843.720.1777
mkerr@nexsenpruet.com
www.nexsenpruet.com

CONFIDENTIAL COMMUNICATION: The information contained in this message may contain legally privileged_
and confidential information intended only for the use of the individual or entity named above. If the readey of this
message is not the intended recipient, you are hereby notified that any dissemination, distribution or duplication of
this transmission is strictly prohibited. If you have received this communication in error, please notify us by )
telephone or email immediately and return the original message to us or destroy all printed and electronic copies.
Nothing in this transmission is intended to be an electronic signature nor to constitute an agreement of any klnq
under applicable law unless otherwise expressly indicated. Intentional interception or dissemination of electronic
mail not belonging to you may violate federal or state law. '

IRS CIRCULAR 230 NOTICE: Any federal tax advice contained in this communication (or in any attachment) is

not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal

Revenue Code or (i) promoting, marketing or recommending any transaction or matter addressed in this
communication. ‘

EXHIBIT
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NEXSEN{PRUET

_ Invoice Date: 6/2/10 Invoice No. 53368064 Matter No. 047020-00001

FEES
:per Description Hours
04/27/10 CDS PERSONAL CARE - CONFERENCE WITH 0.20 80.00
MR. CIGNAVITCH REGARDING MEETING
TO DISCUSS COUNTERCLAIM AND
PREPARATION OF REPLY THERETO;
DISCUSS DEFENDANT'S MOTION TO
CHANGE VENUE.
05/03/10 CDS REVIEW COUNTERCLAIM; CONDUCT 2.60 1,040.00
: RESEARCH AS TO ELEMENTS OF
DEFAMATION AND AFFIRMATIVE
DEFENSES THERETQO; FORWARD TO MR.
THEOS FOR REVIEW AND COMMENT.
CONFERENCE WITH MR. THEOS
"REGARDING MERIT OF DEFAMATION
CLAIM. LETTER TO DEFENDANT'S
COUNSEL REQUESTING DEFENDANT'S-
RESPONSES TO DISCOVERY WHICH ARE
OVERDUE. REVIEW FILE NOTES AND
BEGIN DRAFTING ADDITIONAL
INTERROGATORIES AND SECOND
REQUEST FOR PRODUCTION OF

DOCUMENTS TO DEFENDANT.

05/04/10 CDS FILE AND SERVE REPLY TO ) 0.20 80.00
COUNTERCLAIM. :

05/05/10 CDS REVIEW FILE NOTES; PREPARE 0.60 240.00

ADDITIONAL INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF
DOCUMENTS; FORWARD TO MR. THEOS

FOR REVIEW AND COMMENT;
Total Fecs: ' l $1,440.00
EXPENSES :
Date Deseription . Amount|
05/04/10 COPIES 2.00
05/05/10 COURIER SERVICES 2.00
05/05/10 POSTAGE - ' 0.88
Total Expenses: , $4.88
OFFICES IN:
CHARLESTON, 5C CHARLOTTE, NC COLUMBIA, SC GREENSBORO, NC GREENVILLE, SC  HILTON HEAD, SC MYRTLE BEACH, SC RALEgt;IQI



NEXSEN{PRUET

TIVIE SUMMARY RECAP
' Title Houis Rate

CD SHOUN COUNSEL 3.60  $400.00  $1,440.00
Total: 3.60 $1,440.00
OFFICES IN:

CHARLESTON, SC CHARLOTTE, NC COLUMBIA, SC GREENSBORO, NC GREENVILLE, SC  HILTON HEAD, SCV MYRTLE BEACH, SC RALEIG%@Z
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-10-1396
PeERSONAL CARE, INC.,
Plaintiff,
vs. PLAINTIFF’S MOTION TO AETEROR r»
AMEND JUDGMENT 25 S
Jerry N. Theos; UriccHio, Howeg, KRELL, 4 : [ Dm &
JOHNSON, TOPOREK THEOS & KEITH, PA,; / R
Cheryl D. Shoun; and TAYLOR, SHOUN, . / 54 &
BowLEY & BYRD, LLC, | | 8¢ -
Defendants. ig’;: :‘f
(o)
COPY TO: M. Dawes Cooke, Jr., JD and Phillip S. Ferderigos, JD, counsel for Defendants Jerry

N.Theos and UriccHIO,HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA; Richard A. Farrier, Jr., JD,
counsel for Defendant, Cheryl D. Shoun; and Oana D. Johnson, JD, counsel for Defendant, TAYLOR,
SHOUN, BowLEY & BYRD, LLC, n/k/a TAYLOR, BOWLEY & BYRD, LLC: .

NOTICE
PLEASE TAKE NOTICE THAT Plaintiff, PersoNAL CARE, INC., through its
undersigned counsel, will move ten days after service of this motjon or as soon thereafter
as counsel can be heard before the Hon. J. C. Nicholson, Jr. at the Charleston County
Judicial Center, Charleston, South Carolina, for an Order pursuant to Rule 52(a) and Rule
59(e), SCRCP, altering or amending the Order (“the Order”) issued by Judge Nicholson,
dated March 2, 2015, filed with the clerk on March 5, 2015, and received by counsel for the
Plaintiff on March 9, 2015, denying Plaigntiffs Motion to Restore and Denying Defendants’
Motion for Sanctions. |
MOTION
The maotion filed on behalf of Plaintiff, PERSONAL CARE, INC., seeAking an order

altering or amending the\ Order pursuant to Rule 52(a) and Rule 59(e), SCRCP, is based

\ : - 633




on the testimony and evidence in the record, and the mistakes and omissions identified in
the factual findings and errors and omissions contained in the conclusions of law set forth
in the Order. A copy of the Order is attached and incorporated herein by reference as
Exhibit 1. |

ARGUMENTS

The following is a list of the mistakes and omissions identified in the factual findings
and errors and omissions contained in the conclusions of law set forth in the Order and
arguments w.hy the Order should be altered or amended.

1. The Order should be altered or amended to remove the entire first paragraph in the
“Procedurai Background” section and the factual findings on pp. 7 - 10 related to the claims
asserted in the lawsuit and Plaintiff's knowledge of those cléims, because fthese facts are
not relevant to the motion to restore, are not recited accurately and completely, omit critical
facts in the record, and are not necessa.ry to résolve a Motion to Restore pursuant to Rule
40(J), SCRCP. |

2. The "Consent Order Restoring Case to Docket” timely filed one day before the one
year anniversary of the “Consent Order Striking Case From Docket” is equivalent to and

should be treated as a motion to restore and be granted. Therefore there is a factual

dispute and actual evidence that some form of a motion to restore was timely filed,

notwithstanding any statements during oral argument. i

3. The motion to restore should be granted pursuant to the express language of Rule

40(j), SCRCP.

4, A party can move to restore the case to the docket more than one year after the
Page 2 of §
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~ claim was the stricken without violating Rule 40(j) or the Order signed by the Hon. R.
Markely Dennis, Jr. that removed the case from the active roster.

5. B>ecause Rule 40(j) is exclusively an administrative rule, there is no basis for an

evaluation of the merits of the claims or merits of any affirmative defenses before applying

the Rule to restore the case. |

6. There was no dispositive motion filed by Defendants to dismiss the case, and

therefore the Order should be altered or amended to come within the scope of the Motion

to Restore, which was the only active motion ruled upon in the Order.

7. Findings by the Court as to the merits of the Plaintiff's claims were not necessary

to resolve a Motion to Restore.

8. Ru{le 40(j) does not provide or allow the Defendants to assert affirmative defenses

in opposition to the motion to restore.

9. Rule 40(j) does not provide the Court with authority to evaluate the merits of the
“claims asserted in the lawsuit.

10.  There is time left on the statue limitations for Personal Care’s claims. Any findings

in the Order should be altered or amended'to_ remove those findings to the contrary.

11.  Personal Care did npt have a right to sue until it sustained damages. There is
. disputed question of fact as to when Personal Care sustained damages, including sworn
testimony by Personal Qare’s principle that it did not sustain damages until July 2012.
12. The Order failed to take into account or make any reference to the testimony
contained in the Affidavit of Bernard Cignavitch, dated November 18, 2014, which was of
record in before the Court prior to the issuance of the Order, on March 2, 2015. The Order
should be altered or omitted to include reference to that testimony.

Page 3 of 5
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13. Evidence was before the CourtA— but omitted from the Order — showing that the
Defendants repeatedly assured and advised Personal Care that the defamation
counterclaim in the underlying case és “meritless.” As late as July 2012, Mr. Theos sent
emails to Personal Care stating, “As we have pfeviously advised you, we believe and
conténd that their counterclaim is meritless, as truth is an absolute defense to such
a claim.” See (E-mail from Mr. Theos to Mr. Cignavitch, dated July 12, 2012, Exhibit 11 to
Plaintiff's Plaintiff's Memorandum in Support of Motion to Restore Pursuant to Rule 40(J),
SCRCP).

14.  Inthe eventthe Defendants were to file a dispositive motion asserting the affirmative
defense of statute of limitations, the verified facts in the record establish at least a jury
quéstion as to whether Defendants should be estopped from asserting a statute of
limitations defense based on Defendants’ assurances to Plaintiff,

15.  Inthe eventthe Defendants were to file a dispositive motion asserting the affirmative
defense of statute of limitations, which Defendants have not done, the verified facts in the
record establish the lawsuit was filed within one year of the time when Personal Care khew
or should have known of an injury sufficient to trigger objective notice that a claim against
the Defendants might exist, and the motion to resfore was filed a little more than two years
from that same date, both of which are well within the three year statute of limitations.

CONCLUSION

Based on the foregoing arguments, the record, prior memoranda and exhibits, the

_Order should be altered or amend to find that Plaintiffs motion to restore should be

granted, the Order should be altered or amended to allow Personal Care to proceed with

Page 4 of 5 .
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litigating its claims on the merits.
Respectfully submitted,

PenDARVIS Law OFFICES, P.C.

- Thomas A. Pendarvis (SC Bar # 64918)
Catherine B. Kerney (SC Bar # 81429)
500 Carteret Street, Suite A
Beaufort, SC 29902-5066
843.524.9500 Tel.

843.524.9501 Fax. :
Thomas@PendarvisLaw.com
Carey@PendarvisLaw.com

Lawyers for Plaintiff, PERsONAL CARE, INC.
Beaufort, South Carolina

March 13, 2015
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/A NO. 2013-CP-10-1396
o )
PERSONAL CARE, INC. )
)
Plaintiff, ) ORDER DENYING PLAINTIFF’S
) MOTION TO RESTORE AND
vs. ) DENYING DEFENDANTS’ MOTION
) FOR SANCTIONS
JERRY N. THEOS; URICCHIO, HOWE, )
KRELL, JOHNSON, TOPOREK, THEOS ) =
& KEITH, PA; CHERYL D. SHOUN; AND) . , % B L TR
TAYLOR, SHOUN, BOWLEY & BYRD, ) ' . \oeE B =
LLC, ) ' S S
) \ ek 4 ke
Defendant. ) \ o = '
) 2 ow
Z W

g_,
A
THIS MATTER came before me on the 19th day of November 2014 forx heari?l)g on
Plaintiff Personal Care Inc.’s (hereinafter “Personal Care”) Motion to Restore. Present in the
courtroom were Thomas A. Pendarvis, Esquire, counsel for Personal Care and iis representative
Bernie Cignavitch; M. Dawes Cooke, Esquire, counsel for Defendants Jerry N. Theos and
Uricchio, Howe, Krell, Jacobslon, Toporek, Theos & Keith, PA (hereinafter collectively referred
to as “Theos”); Oana Dobrescu Johnson, Esquire, counsel for Defendant Taylor, Bowley and
" Byrd (hereinéfter “TBB”);' and P:ichard A. Farrier, Jr., Esquire, counse! for Defendant Cheryl D.
Shoun (hereinafter “Shoun™). _
 After reviewing Personal Care’s Motion to Restore and the memoranda in support of and
in opposition to the motion, ah_d considering the arguments of counsel, the Court makes the
following findings of fact and conclusioﬁs of law.% |

Procedural Background

This case arises from events that occurred in 2009 and early 2010. Beginning in 2009,
Theos and Shoun were retained by Personal Care to pursue a potential claim against one of its
competitors. Two former employees of Personal Care went to work for the competitor and

allegedly disclosed and otherwise utilized protected' client informati‘on, gained while in Personal

' After Defendant Cheryl Shoun left the law firm of Taylor, Shoun, Bowley, and Byrd, LLC, in April 2010, the firm
became Taylor, Bowley and Byrd, LLC.

% Also before the Court are two Motions for Sanctions against Personal Care’s counsel, filed by Defendants Shoun
and TBB. The Court denies these Motions for Sanctions.

{00515002.D0C.1 }
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Care’s employ, to the advantage of the competitor. On or about September 14, 2009, at the
direction of Personal Care, Theos sent a letter to the competitor (Exhibit A), with a copy
allegedly sent to a third-party dialysis clinic, addressing the competitor’s alleged wrongful use of
the protected information. On December 10, 2009, Theos and Shoun filed the underlying lawsuit
on behalf of Personal Care against the competitor. On March 9, 2010, the defendant in the
underlying suit filed a counterclaim for defamation .against Personal Care based solely on the
September 2009 letter (Exhibit B).

On March 8, 2013, Personal Care filed the instant action against Theos, Shoun, and TBB
(Exhibit C).> In its Verified Complaint, Personal Care asserted that its failure to attach the
required S.C. Code Ann. § 15-36-100(B) Expert Affidavit for a legal malpractice claim was
excused “because this Complaint is being filed when there is a good faith basis to believe the
expiration of the statute of limitations is imminent.”

Personal Care filed a Verified Amended Complamt on April 19, 2013 (Exhibit D). In its
Verified Amended Complamt Personal Care alleges causes of action for breach of fiduciary
duties and legal professional negligence against Theos and Shoun and for breach of contract
against the Defendant law firms. All claims purportedly arose from the allegedly defamatory
letter drafted by Theos and dated September 14, 2009. Personal Care alleges that Shoun and
Theos were negligent and breached their fiduciary duties to it by sending the allegedly
defamatory letter and by failing to inform Personal Care of the counterclaim for over two years
after it had been filed. As to the Defendant law firms, Personal Care alleges that they breached
their contract with Personal Care when they sent out the allegedly defamatory letter.

After filing the Verified Amended Complaint, Personal Care took no action via formal
discovery (written discovery or depositions) to prosecute its claims before the matter was
administratively dismissed by an order dated August 28,2013. Personal Care’s counsel requested
a Consent Order Striking the Case from the Docket pursuant to Rule 40(j), SCRCP. All of the
Defendants agréed to the Consent Order, which Judge Dennis executed on August 27, 2013
(Exhibit E). Pursuant to its express terms, the Consent Order (hereinafter “2013 Judge Dennis
Order”) set forth the following:

> On March 7, 2013, the day before, Personal Care’s counsel expressed his concerns that the statute of limitations

- may bar his client’s litigation if it were commenced after March 8, 2013: “We also discussed my concerns about an

argument that the statute of limitations might expire on Friday, March 8.”
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IT FURTHER APPEARING that each party agrees that if the claim is restored
within one year from the date of this Order, the statute of limitations shall be
tolled as to all consenting parties during the time the case is stricken, and any
unexpired portion of the statute of limitations as of the date of this Order shall
remain and begin to run on the date the claim is restored. (Emphasis added).

The 2013 Judge Dennis Order was filed on August 28, 2013, and thereafter the status of the éase
was shown as “Dismissed.”

Approximately one year later, on August 22, 2014, Personal Care’s counsel contacted
Theos’s counsel to request his consent to a proposed Consent Order Restoring Case to Docket
(Rule 40(j), SCRCP), (hereinafier “2014 Proposed Consent Order”) (Exhibit F), which
purp.orted to reinstate the case pursuant to the 2013 Judge Dennis Order. On August 26, 2014,
Theos did not have an overt reason not to consent to the 2014 Proposed Consent Order. Defense
counsel for Theos signed the 2014 Proposed Consent Order and forwarded it to Personal Care’s
counsel on August 26, 2014, The other Co-Defendants, Shoun and TBB, however, did not
consent to the 2014 Proposed Consent Order. In fact, TBB did not receive a copy of the 2014
Proposed Consent Order until September 17, 2014.

Despite the fact that Personal Care’s counsel did not have the consent of all the parties to
submit the 2014 Proposed Consent Order to the Court, on or about August 27, 2014, Personal
Care’s counsel mailed the partiél consent to the 2014 Proposed Consent Order to the clerk of
court, requesting that the clerk present it to Judge Dennis for his consideration. The clerk
returned the mailing unfiled because Personal Care did not include a proper cover shect and
filing fee. Personal Care submitted -the 2014 Proposed Consent Order on September 4, 2014,
along with the requisite fee and cover shéet. On September 15, 2014, Judge Dennis and his law
clerk received the 2014 Proposed Consent Order. Upon review, Judge Dennis’s clerk noted that
the 2014 Proposed Consent Order did not héve the consent of all of the parties. The clerk
contacted Personal Care’s counsel and to inquire about the missing consents. During the email
exchange between Judge Dennis’s clerk and Personal Care’s counsel, Personal Care’s counsel
asserted that Shoun’é failure to object to his 2014 Proposed Consent Order was tantamount to
consent and that counsel for all of the other defendants had consented. On September 17, 2014,
TBB contacted Judge Dennis’s clerk to inform her that Personal Care had never given TBB

notice of its intent to restore nor asked TBB to consent to restoration. Shortly thereafter, Personal

641

|




.
13

Care’s counsel withdrew the 2014 Proposed Consent Order via his communication with the
Court on September 17, 2014 (Exhibit G), wherein Personal Care’s counsel stated:

Please extend my apologies to Judge Dennis for the circumstances, but Personal
Care is withdrawing the proposed Consent Order to restore the case to the
active trial roster as not all parties have consented to the restoration. ... It is also
my understanding from the telephone call with Ms. Byrd that Taylor, Bowley &
Byrd, LLC has not consented to Personal Care’s proposed consent Motion to
restore the case to the active trial roster. As such, a formal motion to restore will
be filed. ... Again, under the circumstances the proposed Consent Order is being
withdrawn, and we will proceed with a formal motion to restore. (Bold in the
original; underline added). '

After withdrawal of the 2014 Proposed Consent Order, on Scptember 22, 2014, over three
weeks after the one-year deadline pursuant to the 2013 Judge Dennis Order and SCRCP Rule
40(j), Personal Care’s counsel subsequently filed the instant Motion to Restore the case.

Findings of Fact and Conclusions of Law |
) Pursuant to the procedural background set forth above, which I find to be accurate and
hereby incorporate as the procedural facts of the c-a'se, this case was dismiésed by the 2013 Judge
Dennis Order. In South Carolina, unless a party seeks rehearing and/or appeals a court decision,
the party is bound by the previous order as the law of the case. See Charleston Lumber Co., Inc.
v. Miller Housing Corp., 338 S.C. 171, 525 S.E.2d 869 (2000) (finding that an unappealed

ruling, right or wrong, is the law of the case and requires affirmance). Stated differently, a prior

order of the Court issued by a Circuit Court Judge may not be reversed or modified by another
Circuit Court Judge. See Maxwell v. Genez, 350 S.C. 563, 567 S.E.2d 496 (Ct. App. 2002)

(quoting Judge Dennis and stating that “it is the long-standing rule in this State that a Circuit

Judge cannot modify or reverse an Order of another Circuit Judge.”), reversed on other grounds
by 356 S.C. 617, 591 S.E.2d 26 (2004). Because no party challenged the 2013 Judge Dennis
Order, either by requesting a hearing or appealing the decision, the 2013 Judge Dennis Order is

i the law of the case.

Under the express terms of the 2013 Judge Dennis Order, the statute of limitations was
not tolled after the case was dismissed in 2013. That Order required the case to be restored
within one year of the date of the Order (i.e., by August 28, 2014) in order for the statute of

limitations to be tolled during the pefiod of dismissal. However, it is undisputed that Personal
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Care failed (o restore the case within the one-year deadline. Thus, the statute of limitations was
not tolled following the entry of the 2013 Judge Dennis Order.

Similarly, the statute of limitations was not tolled under Rule 40(]) Unlike the 2013
Judge Dennis Order, which required thé case to be restored within one year in order for the
statute of limitations to be tolled, Rule 40(j) provides that the statute will be tolled *“if the claim

is restored upon motion made within 1 year of the date stricken.™

Although a party can move to
restore a case to the docket more than one year after the claim was stricken without running afoul
of Rule 40(j), the party “cannot take advantage of the one year toi]ing period provided by the
rule.” Maxwell v. Genez, 356 S.C. 617, 620-621, 591 S.E.2d 26, 28 (2003). It is undisputed that
_the Motion to Restore currently pending in this Court was not filed until September 22, 2014,
long after the expiration of the one-year period. Therefore, the statute of limitations cannot be
tolled by Rule 40(j).
At oral argument, Personal Care conceded as much to the Court when it acknowledged
that it did not restore or move to restore its case within the timeframe set forth in either the 2013
Judge Dennis Order or SCRCP Rule 40(j). Personal Care further conceded that it should not
féceive the benefit of the tolling provision of SCRCP Rule 40(j). Instead, Personal Care argued
that there is still time left on the statute of limitations because the statute did not begin to run
until the summer of 2012. However, Personal Care has subsequently reversed course, asserting in
its Memorandum submitted to the Court after the hearing that the withdrawn 2014 Proposed
Consent Order is equivalent to and should be treated as a Motion to Restore. There is no merit to
this argument. | :
) I find that the 2014 Proposed Consent Order is a nullity. It is undisputed that not all of
the parties consented to the proposed order. Moreover, Personal Care did not comply with

"SCRCP Rule 5 and Rule 7, which govern the filing and service of motions. Finally, and most

* SCRCP Rule 40(j) sets forth:
(j) Case Stricken From Docket by Agreement
A party may strike its complaint, counterclaim, cross-claim or third party claim from any docket
one time as a matter of right, provided that-all parties adverse (o that claim, counterclaim, cross-
claim or third party claim agree in writing that it may be stricken, and all further agree that if the
claim is restored upon motion made within 1 year of the date stricken, the statute of limitations
shall be tolled as to all consenting partics during the time the case is stricken, and any unexpiréed
portion of the statute of limitations on the date the case was stricken shall remain and begin to run
on the date that the claim is restored. A party moving to restore a case stricken from the docket
shall provide all parties notice of the motion to restore at least 10 days before it is heard.
(Empbhasis added).
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importantly, Personal Care withdrew the 2014 Proposed Consent Order, rendering it a nullity.
Thus, even if the 2014 Proposed Consent Order could have been construed as a Motion to
Restore, it no longer is béfore this Court‘. Therefore, if this case is restored, it will not be restored
“upon motion made within one year of the date stricken.” SCRCP Rule 40(j). Accordingly, |
conclude that Personal Care did not file the instant Motion to Restore within one year after the
case was stricken from the docket. _ |

Accordingly, in regard to Personal Care’s 2014 Proposed Consent Order submitted to the
Court, I find that (1) all parties had not consented to the Order and the Order was defective on its
face; (2) the case had not been “restored” by August 28, 201'4, as the 2013 Judge Dennis Order
striking it required; and (3) Personal Care withdrew the 2014 Proposed Consent Order, so it is
not propefly before the Court and is a nullity. I further find that Personal Care filed its Motion to
Restore three weeks after August 28, 2614. Accordingly, under the terms of either the 2013
Judge Dennis Order or Rule 40(j), the statute of limitations was not tolled following the
dismissal of the case.

Personal Care argues that it is of no conseduence that the statute of limitations was not
tolled because, according to Personal Care, the statute of limilatioﬁs did not start running until
July 2012.5 At the heaﬁng, although Personal Care’s counsel.concedéd that Personal Care knew
both about the Counterclaim and that there were alleged issues with the defense of the case,
Personal Care’s counsel asserted that the statute of limitations did not begin to run until Personal
Care experienced, in the summer of 2012, the “first financial consequence” caused by
Defendants’ alleged errors. The Court finds Personal Care’s argument unpersuasi\}e and
concludes that the statut-e of limitations has expired. ,

“South Carolina’s statute of limitations requires very little to start the clock.” Maher v.
Tietex Corp., 331 S.C‘. 371, 380, 500 S.E.2d 204, 208 (Ct. App. 1998) (internal quotation marks
omitted). South Carolina follows the discovery rule, which means that the statute of limitations
begins to run from the date the injured party either knows or should have known, by the exercise
of reasonable diligence, that a cause of action arises from the wrongful conduct. Holmes v.

Haynsworth, Sinkler & Boyd, PA, 408 S.C. 620, 632, 760 S.E.2d 399, 405 (2014); see S.C. Code

% All of the claims in this action are governed by a three-year statute of limitations. S.C. Code Ann. § 15-3-530(1)
(governing contract claims); Holmes v. Haynsworth, Sinkler & Boyd, PA, 408 S.C. 620, 632, 760 S.E.2d 399, 405
(2014) (applying three-year statute of limitations in legal malpractice action); Mazloom v. Mazloom, 382 S.C. 307,
323, 675 S.E.2d 746, 755 (Ct. App. 2009), aff’d, 392 S.C. 403, 709 S.E.2d 661 (2011) (citing thrcc-year statute of
limitations in breach of fiduciary duty action). '
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Ann. § 15-3-535. “The exercise of reasonable diligence means simply that an injured party must
_act with some promptness where the facts and circumstances of an injury would put a person of
common knowledge -and experience on notice that some right of his has been invaded or that

some claim against another party might exist.” Epstein v. Brown, 363 S.C. 372, 376, 610 S.E.2d

816, 818 (2005) (emphasis in original). The statute of limitations begins to run from this point of
_ discovery and “not when advice of counsel is sought or a full-blown theory of recovery
developed.” Id. (emphasis in original). Moreover, in a legal malpractice action, the statute
begins to run upon discovery of the cause of action and is not tolled during the period the
attorney continues to represent the client on the matter that forms the basis for the malpractice
action. Id. at 377, 610 S.E.2d at 818 (declining to adopt the continuous representation rule in the
context of a legal malpractice claim).

The date on which discovery of the cause of action should have been made is an
objective question. Joubert v. S.C. Dep’t of Soc.: Servs.,341 S.C. 176, 191, 534 S.E.2d 1, 9 (Ct.
App. 2000). In Young v. South Carolina Department of Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333
S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moore v. Benson, 390 S.C.
153, 700 S.E.2d 273 (Ct. App. 2010).

Importantly, under South Carolina' law, “[a] cause of action accrues at the moment when
the plaintiff has a legal right to sue on it.” Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781
(1962). The law presumes at least nominal damages at that point. Livingston v. Sims, 197 S.C.
458, 15 S.E.2d 770 (1941), modified by Santee Portland Cemeﬁt v. Daniel Int’l Corp., 299 S.C.
269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The fact

that substantial damages did not occur until later is immaterial to determining when the action

accrued or arose. Livingston, 197 S.C. 458,'15 S.E.2d 770; Stephens v. Druffin, 327 S.C. 1, 488

S.E.2d 3, 7 (S.C. 1997). Thus, in a legal malpractice case, “a client sustains an injury as soon as

he or she is forced to incur costs” as a result of counsel’s alleged negligence. Epstein, 363 S.C. at
380, 610 S.E.2d 816 (quoting Laird v. Blacker, 7 Cal. Rptr. 2d 550, 828 P.2d 691, 696 (1992)).

Here, based on the allegations in the Amended Complaint and the clear evidence in the

record, I find that the statute of limitations has run on Personal Care’s claims against Defendants.
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According to Paragraph 18 of the Amended -Complaint, the first act of alleged negligence
occurred in September 2009 when Theos allegedly sent a defamatory letter to a third party.
Péragraph 20 alleges that, on March 9, 2010, the underlying defendant filed an Answer and
Counterclaim asserting a claim for defamation based on the alléged]y defamatofy statements in
the letter published by Theos in September 2009. Finally, Paragraph 40 alleges that Personal
Care was damaged by Theos and Shoun’.s errors when “it was forced to spend additional funds
and commit time and otherAresources to mitigate the damages caused as a direct and prbximate
result of Defendants’ errors.” Based on such allegations and the clear evidence in the record, I
find Personal Care suffered damages as soon as it was forced to incur costs to defend against the
competitor’s counterclaim. |

Once the counterclaim was filed on March 9, 2010, Personal Care became obligated to
expend additional monies, including the additional attorney’s fees in responding and defénding
against the counterclaim, and to otherwise contend with the inconvenience of the counterclaim.
Accordingly, as a cause of action accrues at the moment when the plaintiff has a legal right to
sue on it, and the law presumes at least nominal damages at that point, I find that Personal Care’s

causes of action accrued and Personal Care had a legal right to sue Defendants on March 9,

2010.

Moreover, Defendants notified Personal Care multiple times of the counterclaim in the
sprmg of 2010. Plamuff‘s position with respect to when it received notice has shifted over time.
In Paragraph 21 of its Verified Amended Complaint, Personal Care alleges that Defendants did
not inform Personal Care about the counterclaim until over two years after the counterclaim had
been filed. Personal Care’s expert repeated such assertion in his Affidavit supporting Personal
Care’s legal malpractice claim. However, at the hearing, Personal Care’s counsel conceded that

his client knew about the counterclaim “throughout the course of this entire . . . underlying case.”

(Hrg. Tr. at 23; id. at 24 (“Certainly he knew about the counterclaim.”).) Therefore, Personal

Care’s sworn allegation in the Verified Amended Complaint not only is belied by the
overwhelming evidence in the record, but also has been subsequently acknowledged by Personal
Care’s counsel to be a misrepresentation.

I hereby find that Personal Care (and Mr. Cignavitch in particular) was notified of the

underlying Counterclaim multiple times beginning on March 19, 2010. Overwhelming evidence
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refutes Mr. Cignavitch’s original sworn assertions to the Court including, but limited to, the
. following:

1. Email from Shoun to Cignavitch dated March 19, 2010: “Hey Bernie:
Hope this finds you well. We have received an Answer and Counterclaim
on behalf of the Defendant in this action. I need to get a copy of the
Counterclaim to you; a response is due April 9th. May I fax to you? Wil
you provide the correct number?. Also, if you will please provide your
insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if
you have it. Thanks. I look forward to hearing from you.” (Exhibit H).

2. Email from Smith to ’Cignavitch dated March .'19, 2010:  “Mr.
Cignavitch, attached please find a filed copy of the Answer and
Counterclaim.” (Exhibit I).

3. Email from Shoun to Cignavitch dated March 26, 2010: “I am attaching
a copy of a letter | am sending to Askew’s counsel requesting an extension
of time in which to respond to the Counterclaim. As I think we discussed
earlier, when we granted an extension to Askew’s attorneys, this is a routine -
practice, and 1 have no reason to think it will not be granted. You will see,
if granted, our response will be due mid-May giving us plenty of time to talk
over the allegations. Even if it is not granted, the response isn’t due until
mid-April. ... I sincerely appreciate your patience in this matter, and look
forward to talking with you regarding the Counterclaim.” (Exhibit J).

4. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey. I
am back in the office today and have received confirmation of our 30-day
extension to respond to the Counterclaim in this case. Our reply is due on
or before May 13, 2010. Please let me know a time that is good for you for
us to get together to talk over our response. We may even be able to do it
by phone if your schedule is full. In the meantime, I will probably prepare a
draft and send it to you as a starting point.” (Exhibit K).

5. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: I forgot
to mention this again — please get your insurance information to me as
quickly as you.can. Thanks.” (Exhibit L).

P
6. Email from Shoun to Cignavitch dated April 13,. 2010: “Please
remember that a reply to the Counterclaim by Ms. Askew will have to be
served by the latter part of May.” (Exhibit M)..

7. Invoice from Nexsen Pruet to Personal Care dated June 2, 2010:
Charging $1440 for services related to answering counterclaim (Exhibit N).

8. Email from Kerr to Cignavitch dated June 7, 2010: “Bernie: Attached
please find for your review and file a filed stamped copy of the Reply to
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Counterclaim in the above-referenced matter. Should: you have any
questions or concerns, please let us know.” (Exhibit O).

9. Affidavit of Jerry N. Theos (Exhibit P).
10. Affidavit of Cheryl D. Shoun (Exhibit Q).

Based on these communications alone, I find that Theos and Shoun uhequivocally and timely
informed Mr. Cignavitch of the counterclaim asserted against Personal Care and- advised
Personal Care to put its insurance carrier on notice in order to defend and indemnify Personal
Care against the counterclaim. I further find that Personal Care was first billed for charges
resulting from the counterclaim no later than June 2, 2010.

The Court hereby concludes that, upon receiving a copy of the counterclaim, multiple e-
mails referencing the counterclaim, a request for insurance information so that the client couid
get coverage for defense of the counterclaim, an invoice charging for services rendered to reply
to the counterclaim, and a copy of the Reply to the Counterclaim, a person of common
knowledge and experience would have been put on notice that claims against his lawyer might
exist as a result of the letter and Counterclaim. See Epstein, 363 S.C. at 376, 610 S.E.2d at 818.
Therefore, I find that Personal Care had both knowledge of the alleged negligence and present
damage by the first half of 2010. Accordingly, the Court hereby concludes that the statute of
limitations on Plaintiff’s claims began to run in the spring of 2010. _

Furthermore, I find that, based on the Verified Complaint’s S.C. Code Ann. § 15-36-100
(c)(1) Expert Affidavit verification, Personal Care has also admitted that the statute of limitations
ran, at the latest, on March 18, 2013.° Paragraph 97 of the Complaint, filed on March 8, 2013,
takes advantage of the provision of South Carolina Code Section 15-36-100(b), (c)(1): “Pursuant

to the code, because this complaint is being filed when there is a good faith basis to believe the

expiration of the statute of limitations is imminent, it is filed without an affidavit by an expert

licensed by the Supreme Court,of the State of South Carolina.” S.C. Code Ann. § 15-36-100

' (c)(1), sets forth the following: “The contemporanedu‘s filing requirements of Subsection (b) do

not apply to any case in which the period of limitations will expire or there is a good faith basis

to believe it will expire on a claim stated in the complaint within 10 days of filing.” Accordingly,

5 Personal Care’s Verified Complaint’s expert affidavit verification is consistent with Personal Care’s counsel’s
March 7, 2013 email raising his concerns that the statute of limitations would run the following day, March 8, 201:3.

10
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Personal Care verified for this Court that the statute of limitations would likely expire within ten
days of filing, i.e., on March 18, 2013.7
In summary, I find that the 2014 Proposed Consent Order is a nullity. Moreover, I find

that Personal Care failed to restore the case within the one-year timeframe provided in the 2013 -

Judge Dennis ‘Order. Furthermore, Personal Care did not file a timely Motion to Restore, which
Rule 40(j) requires in order to benefit from the tolling provision of Rule 40(j). I further find that
at no point did any of the Defendants agree that the statute of limitations would be further tolled
above and beyond the parameters set forth in the 2013 Judge Dennis Order or SCRCP Rule 40(j).
As Personal Care did not file its Motion to Restore the case within one year of the administrative
dismissal, 1 hereby find that the statute of limitations is not tolled, and, accordingly, Personal
Care’s claims against Defendants are time-barred.
. Conclusion

Based on the foregoing discussion, I hereby Order that Personal Care’s Motion to Restore

Case is hereby denied. In addition, 1 hereby deny Shoun’s and TBB’s Motion for Sanctions. The

Exhibits are attached and made a part of this Order by reference.

[ C. NlChO on Ir., Judge
inth Judicial Circuit

IT IS SO ORDERED!

s _3/R/15”

7 At the hearing, Personal Care sought to undo his prior verified admission. This Court rejects Personal Care’s
attempt to retract via argument that to which it admitted via its verificd Complaint. Mere self-serving arguments of
counsel do not trump Personal Care’s sworn admissions, which were previously submitted to the Court.

11
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URICCHIO, HOWE, KRELL, JACOBSON, ToPOREK, THEOS & KEITH, P.A.

PAUL N, URICCHIO, JR. (1922-2000)
ARTHUR G, HOWE (1927-2004)
., BARRY KRELL
CARL H. JACOBSON
ALAN D. TOPOREK
JERRY N. THEOS
GREGORY D. KEITH
JAMES R. BRAUCHLE
JONATHAN F. KRELL

ATTORNEYS AT LAW
174 BROAD STREET

CHARLESTON, 8C 20401

September 14, 2009

MAILING ADORESS:
P.0. BOX 388
CHASB., SC 29402-03989

TELEPHONES:
(843) T23-7481
1-800-899-1683

. FAX (043) 677-4479

Low Country Medical Transport
61 Hickory Hill Road '
Varnville, South Carolina 29944

RE: Personal Care, Inc.
To Whom It May Concern:

This law firm, aldng with the law firm of Taylor, Shoun, Bowley & Bryd, LLC, has been
retained by Personal Care, Inc,, to investigate certain wrongful conduct on the part of Low
Country Medical Transport and pursue appropriate legal remedies.

On January 9, 2009, Low Country Medical Transport was sent a letter on behalf of
Personal Care requesting that it cease and desist from soliciting Petsonal Care’s patients through
the use of confidential information obtained from patients’ medical records. Employees of Low
Country Medical Tranpout, previously employed by Personal Care, were utilizing confidential
information accessed from Personal Care’s patient files, for the purpose of soliciting Personal
Care’s patients.

While Personal Care had hoped that the correspondence sent earlier this year would result
in the cessation of this wrongful conduct, it has not. In fact, it appears as though the wrongful
activity has accelerated and expanded in scope. Low Country Medical Transport continues to

.utilize personal health information taken from Personal Care’s files. As Low Country Medical
Transport has been previously advised, this constitutes an impeimissible disclosure of
information pursuant to the Health Insurance Portability and Accountability Act (HIPAA). Such
violations can result in a myriad of penalties. We understand further that some patients have
filed formal complaints against and/or with Low Copntty Medical Transport.

Moreover, Low Country Medical Transport is engaging in the tortuous interference of
Personal Care’s business relationships and, in at lcast one instance, the tortuous interference of a
contract. We have confirmed that Low Country Medical Transport, through its employees has
engaged in the direct, as well as indirect, solicitation of patients from Bay View Manor in
Beaufort, South Carolina. Personal Care operates under & written contract with that entity. As
such, we hereby demand that this tortuous conduct, as well as the- du‘ect solicitation of Personal
Care panents cease immediately. : ' THEOS 0014
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cc:  Low Country Dialysis -

Furthermore, we have information that, in some instances when Low Country Medical
Transport has been successful in wrongfully procuring the transfer of Personel Care’s patients,
unnecessary wheelchair patients have been redesignated as stretcher transfers, in the absence of a
legitimate medical need or basis. Unwarranted and baseless reclassifications such as this, which
result in significantly higher costs, constitute insurance fraud.

We hereby recommend that this letter be forwarded to your legal counsel, requesting that
they contact us immediately. Please be advised that if we do not receive contact on behalf of
Low Country Medical Transport by Monday, September 28, 2009, we will institute appropriate
legal action to address the aforementioned misconduct, and protect Personal Care and the

. patients they service.

Sincerely,

WE, KREL OBSON,
TH, P.A.

INT/jss

Ms. Tanekia Miller

Ms. Patricia Shelton

Mr. Bernie Cignavitch

Ms. Cheryl D. Shoun, Esquire

THEOS 00156
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- STATEOF SOUTH CAROLINA INTHECOURT OF COMMON PLEAS,

COUNTY OF CHARLESTON CIVIL AGTION NG.: 09-€P-10-7692
PERSONAL GAKE, INC,, |

Plainuff,

V. (Jwy Tn’a! Demanded)
HATTIE M. ASKEW d7b/a LOW
COUNTRY MEDICAL. TRANSPORT,
HKaLOow COUNTRY MERICAL
TR,ANSPORT ING:.,

Defenddﬁfﬁ

[ A

5.
"‘)\"
Kt
=5
GRYntT

% .

' edl a] -
Mol
a¥a. f::)
=37}

Z2

\
f.. Thc Defendant denies each and every a[lcganon of the. Complaint t{:at is Fbt eXpressly.

; &

.
|
The Defendant, Hame M. Askew d/b/a Low. Country Medical “Transport, frida. I}ow
Transp‘ort Tnc answer th‘e C‘omp’lai'xi’t'as follows: \ ﬁ
r\)
admitted, modified, or explained.

2. Defendant adriits the altegations of paragraphs 1,2, 3. 4; 5,8, and 35,

3 Deferidant:denies the.allegations of paragraphs 11, -ig=3_; 14; 15,:16, 17, 18, 19, 20, 22, 23,
24,25, 26,27, 28, 29,:30; 31, 32,33, 34, and36.

4.  Defendantis without knowledge or information sufficicrit.to-formi a-belief as to the truth of
the:allegations of paragraphs 6, 7,9, 12,:and. 21, and therefore, denies those allegations.

5. Defendant. admits: the allegations of paragraph. 10 16, the extent Defendant hired two of
Plaintiff’s former "emplqyé‘és;-, Thesendining allepations of paiagraph 10 aréife’xpr'cfssly'dénicd.

FOR A FIRST AFFIRMATIVE. DEFENSE
(Failure to State a Clahu)

5. Defcndaht’féallggés‘:igud incorpordtes‘its responsés above: as if repeafed verbatin,

5. The Complaint fils to.state-a claini upon Which relief can be based and thie Defendant is

3

entitied to judgment as a miatter of faw pursuant to Rule 12(b)(6) of the-South Carollna Rulesiof Givil

Procedure.
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FOR A SECOND AFFIRMATIVE DEFENSE

(Punitive Damages)
7. Defendant realleges and incorporates its responses above as if repeated verbatim.
8. Defendant would show, upon information and belief, that the Plaintiff’s claim for punitive

damages violates the Fifth, Sixth, Seventh, Eight, and Fourteenth Amendments to the United States

Constitution.

FOR A THIRD AFFIRMATIVE DEFENSE
({Improper Venue)

9. Venue is improper in Charleston County and must be transferred to Hampton County,
where the Defendant is a citizen and resident, and maintains an office and agent for the transaction of

business.

FIRST COUNTERCLAIM
(Defamation)

10.  Defendant realleges and incorporates its responses above as if repeated verbatim.

1. On or about September 14, 2009, a lawyer representing ~Plaintiff, and ac.ting as its agent,
wrote Defendant and informed her that two law firms were retaiﬂed to “investigate certain \yrongful
conduct on the part of Low Country Medical Transport and pursue appropriate legal remedies.”

12.  Also receiving the letter, by way of carbon copy, were four individuals and Low Country
Dialysis. Low Coun@ Dialysis is a Beaufort County based dialysis center that often employs the use of
private medical transportation services, which Plaintiff and Defendant both provide. |

- 13, The letter falsely gccUsed Defeﬁdant of utilizing “personal health information taken from

. Personal Car$’s files.”

14. The letter falsely accused Defendant of “engaging in the tortuous interference of

Personal Care’s business relationships. . . .”
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15. The letter also falsely accused Defendant and asserted that “[u]nwarranted and baseless
reclassifications [of wheelchair patients], Which result in significantly higher costs, constitute

insurance fraud.”

16.  The above described statements about Defendant were false and published by Plaintiff
to Low Countty Dialysis.
. !

17. These false and malicious statements made by Plaintiff are defamatory per se and
constitute libel and slander. These false statements damaged Defendant’s professional-and personal
reputation as a provider of medical transportation. Because of Plaintiff’s conscious disregard for

Defendant’s rights, Defendant is entitled to actual and punitive damages.

PETERS, MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A.

BY: 7/;-[/:27

John E. Parker
William F. Barnes, 1I1
101 Mulberry Street East
Post Office Box 457
Hampton, SC 29924

(803) 943-2111

ATTORNEYS FOR DEFENDANT

March g , 2010

Hampton, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-10- \g%

PERSONAL CARE, INC.,

: &
Plaintiff, VERIFIED COMPLAI Nfli 2=
vs. : (Jury Trial Demandéd) -:%L,
| Professional Negligence: \ Oxz
Jerry N. Theos; URICCHIO, HOWE, Breach of FIdUClgars Duty: | oW
" KRELL, JOHNSON, TOPOREK THEOS & Breach of Contract. S
KeTH, PA; Cheryl D. Shoun; and ' —Z

TAYLOR, SHOUN, BOWLEY & BYRD, LLC,

\3f

ON =
L)

B

Defendants.

Plaintiff, PERSONAL CARE, INC., on information, belief, and establfshed facts, by and
through theif undersigned counsel, complaining of Defendants, Jerry N. Theos; URICCHIO,
HOWE, KRELL; JOHN.SON, TOPOREK THEOS & KEITH,. PA, Cheryl D. Shoun; and TAYLOR,
SHOUN, BOWLEY & EYRD, LLC, would respectfully show to this Honorable Court the
following:

SUMMARY OF THE CASE
1. This Iégal malpractice Complaint centers upon the Defendant lawyers' approximate
two (2) year delay in telling Plaintiff, their clientin an underlying lawsuit, that a defarﬁation
counterclaim had been filed against Plaintiff based on alleged defamatory statements in a
letter one of the Defe:ndant lawyers sent prior to filing the underlying lawsuit. Défendants

|
accepted the representation of Plaintiff on its’ claims against a former employee for

breaching her duty of loyalty and profiting from use of Plaintiffs propriety client lists. Prior

to suit being filed, one of the Defendant lawyers published a letter to third-parties—on behalf -

of Plaintiff—containing allegedly defamatory statements about the former employee, and not
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long after that the Defendant lawyers filed suit on behalf of Plaintiff against the employee.
Based on the Defendant lawyer’s allegedly defamatory statements, the former employee
filed an anSwer and counterclaim for defamation against Plaintiff. On top of the damage
from the liability exposure, another damage caused by the counterclaim is that it does, of
“course, takes away from a jury's full attertion to Plaintiffs claims, which the Defendant
lawyers had agreed to pursue. Further compounding the error, the De_efendant lawyers and
law firms neglected to tell theif client, Plaintiff, for more than two years about the fact the
VPlaintiff was being sued for money damages because of their own allegedly defamatory
' statements. Defendants also neglected to tell Plaintiff that the Defendant lawyers were
‘necessary witnesses"” because the Defendant lawyers' alleged tortious conduct took place

prior to suit being filed and that those circumstances created a non-waiveable conflict of

interest and an immediate need for substitute counsel. At the trial-ripe age of about 2 %+

years, the Defendant'lawyers; filed a motion to be relieved based on that non-waiveable
conflict, which was granted, causing the need for other Iawyers to be engaged and
compensated to take over the rebresentation to defend the counterclaim. Plaintiffs
insurance coverage would not pay for a lawyer to take over the representation on Plaintiff's
claims, only for defense of the counterclaim. With no lawyer at the- helm: for Plaintiff's
claims, Plaintiff was tasked with the difficult challenge considering the age of the underlying
.case to find replacement counsel to ﬁnish the job on its claims against the employee. The
underlying case remains pending. Because the three year anﬁiversary of the counterclaim
is approaching, because Defendants may claim the statute of limitations on Plaintiffs
malpractice claims runs on that date, and because Defendants have not agreed to
Plaintiffs proposal to toll the statute of limitations, the circumstances created by
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Defendants require Plaintiff to commence this lawsuit and simultaneously move to stay this
case until the underlying lawsuit has been resolved as perthe Supreme Court’s instructions
in Epstein v. Brown, 363 S.C. 372, 610 S.E.2d 816, 821 (2005) (citing cases and other
authorities commenting on motions to stay legal malpractice cases while underlying matter
is pending and tolling agreements between the parties to toll the statute of limitations).
| PARTIES'
2. . Defendant, Jerry N. Theos, is, upon information and belief, a citizen and resident of
Charleston County, South Carolina, and is licensed to practice law and render legal
services in South Carolina.
3. Defendant, URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA, is, upon
information and belief, a Professional Association organized and existing under the laws
of South Carolina, with its principal place of business in Charleston County, South Carolina.
4, Defendant, Chery! D. Shoun, is, upon information and belief, a citizen and resident |
of Charleston County, South Carolina, and is licensed to pract'ice law and render legal
services in South Carolina. |
5. Defendant, TAYLOR, SHOUN, BOWLEY & BYRD, LLC, is or was, upon informatipn and
belief, a Limited Liability Corporatio_h organized and existing under the laws of South
Carolina, with its principal place of business in Charleston County, Soufh Carolina.
6. Plaintiff, PERSONAL CARE, INC., is a Corporation organized and existing under the
Iawis of South Carolina, providing ambulance services for the community in Beaufort, -
. Cﬁarleston, Colleton, Hampton, and Jasper counties in South Carolina.
JURISDICTION

7. This Court has jurisdiction over these matters based upon Article V of the South
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Carolina Constitution, S.C. Code Ann. §§ 36-2-802 and 36-2-803, and its plenary powers.
VENUE
8. Venue in this Court is proper as Defendant, Jerry N. Theos, and Defendant, Cheryl
D. Shoun, are, upon information and belief, citizens and residents 9f Charleston County,
South Carolina. Upon information and belief, Defendant, Jerry N. Theos, Defendant,
URICCHIO, HOWE, KRELL, JOHNSON, TOP0§EK THEOS & KEITH, PA, Defendant, Cheryl D.
Shoun, and Defendant, TAYLOR, SHOUN, BOWLEY & BYRD, LLC, maintain offices in and
" provide legal services for clients in Charleston County, South Carolina.
EACTS
9. At all relevant times, Defendant, Jerry N. Theos (“Theos”), was, upon information
and be’lief, a Member and owner of Defendant, URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK
THEOS & KEITH, PA (“URICCHIO, HOWE"), and was acting as its agent.
10. At all relévant times, the acts, omissions, and liability of URICCHIO, HOWE includes
the acts and/or omissions of its agents, principals, employees and/or servants, including
but not limited to. those by Theos, both directly and vicariously, as well as joihtly and-
severally, pursuant to principles avnvd doctrines of non-delegable duty, corporate liability,
appa_rent authority, agency, ostensible agency, and/or respbndeat superior.
11. At all relevant times, URICCHIO, HOWE -acted by and through its employees and
agents, including but not limited to Theos, who acted within the course and scope of his
employment and/or agency with allimplied, inherent, apparent and express authority to so
bind his master and principal by his willfut, wanton and reckless actions and/or omissions
making URICCHIO, HOWE vicariously liable for same under the principles and doctrines of

non-delegable duty, corporate liability, apparent authority, agency, ostensible agency
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and/or respondeat superior. »

12. At al|.relevanttimes, Defendant, Cheryl D. Shoun (“Shoﬁn”). was, upon information
and belief, a Member and owner ofDefendant,- TAYL§R| SHOUN, BOWLEY & BYRD, LLC
("TAYLOR, SHOUN"), and was acting as its agent.

13.  Atallrelevant times, the acts, omissions, and liability of TAYLOR, SHOUN includes the
acts and/or omissions of its 'agents. principals, employees and/or servants, including but
not limited to those by Shoun, both directly and vicariously, as well as jointly and severally,
pursuant to principles and doctrines of non-delegable duty, corporate liability, apparent
authority, agency, ostensible agency, and/or respondéatsuperior.

14. At all times relevant, TAYLOR, SHOUN acted by and through its employees and
agents, including but not limited to Shoun, who acted within the coursé and scope of her
employment and/or agency with all implied, inherent, apparentand e*pfe'ss authority to so
bind her master and principal by their her willful, wanton and reckless actions and/or
omissioﬁs making TAYLOR, SHOUN vicariously liable for same under the principles and
doctrines of non-delegable duty, corporate Iiabiliity,_ apparent authority, agency, ostensible
agency and/or respondeatl superior.

15.  Atallrelevant times, and upon information and belief, Theos and Shoun (collectively
“Defendant Lawyers") acted as co-counsel for Plai‘ntiff, PERSONAL CARE, INC., (“PERSONAL
CARE"). |

16. DefendantLawyers accepted the representation of PERSONAL CARE to pursue claims
againstits former employee, Hattie M. Askew (“Askew’), who resided in Hampton County,
South Carolina, for her allegedly tortious activities in violation of her contract with PERSONAL
CaRE, a majority of which took place and/or had conseguences in Beaufort County, South
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Carolina.

17.  As an integral part of the Defendant Lawyers’ acceptance of the representation, a

contract of representation was entered by and between URICCHIO, Howe and TAYLOR, -

SHOUN‘,»on the first part, and PERSONAL CARE, on the second part. URICCHIO, wae and
TAYLOR, SHdUN will be referred to as the “Defendant Law Firms.”

18.  On September 14, 2009, Theos sent a letter, as agent for PERSONAL CARE, to
counsel for Askew and a simultaneous copy to third-parties containing statements about
Askew that Askew later claimed were allegedly defamatory about her. |

19.  OnDecember 10, 2008, the Defendant Lawyers commenced an action in Charlesto.n
County, styled Personal Care, Inc. vs. Hattie M. Askew d/b/a Lowcountry Medical
Transport, Inc.; Civil Action No. 2010-CP-23-626 (“the Askew lawsuit”).

20.  OnMarch 9, 2010, Askew filed an Answer and Counterclaim asserting a claim for
defamation (*Askew counterclaim”) against PERSONAL CARE based on | the alleged
defamatory statements in the letter published by Theos.

21.  Defendants did notinform PERSONAL CARE about the Askew counterclaim until May
2012, more than two years after the counterclaim had been filed.

22.  Defendants did not inform PERSONAL CARE for more than two years that because the
Askew counterclaim was based on the letter written by Theos, a conflict of interest had
arisen' between Defendants, on the one hand, and their client, PERSONAL CARE, on the
other. | |

23. Defendants did not to inform PERSONAL CARE for more than two years that Because
the Askew counterclaim was based on the letter writtén by Theos, it was highly likely that
they would be called at trial as witnesses and therefore would not be able to serve as trial
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counsel, which would cause substantial prejudice to Askew counterclaim.
24.  Theexistence ofthe Askew counterclaim, the factual basis for that counterclaim, and

the prosecution of that counterclaim at the trial of Askew lawsuit will, as a matter of

~ hecessity. require the jury to reduce its focus from 100% on PERSONAL CARE' claims against

Askew and direct attention to the Askew counterclaim, thereby causing injury to PERSONAL
CARE and reducing the chances of success on if's claims.

25.  On March 12, 2010, Askew's counsel filed a motion to change venue from
Charleston County to Hampton County, which was heard and granted in July 2010.

26. At the time of the July 2010 hearing, befendants were required to, but did not,
produce evidence showing .that venue was proper in some county other than Hampton
County.

27.  Atthe Askew lawsuit was filed and at time of the July 2010 hearing, evidence was
available to establish venue in Beaufort County, South Carolina. )

28.  Prior to filing the Askew lawstuit, Defendants knew or should have known that
Beaufort County was where the most substantial part of the Askew's acts or omissions
occurred, where PERSONAL CARE primarily operates, and where a substantial number of
witnesses resided.

29. Defendants should have filed the Askew lawsuit in Beaufort County, or prior to the
hearing in July 2010, submitted affidavits and other evidence opposing the rmotion to
transfer venue to Hampton County.

30.  Shortly after May 2012, after the Defendant Lawyers first disclosed to PERSONAL
CarEethe existence of the Askew counterclaim, new lawyers were retained on an hourly fee
basis plus expenses to take over the representation of PERSONAL CARE in defense of the

—
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Askew counterclaim.
31.  The Defendantlawyer's errors proximately caused the Askew counterclaim and their
delay in informing their client about it caused new lawyers to be retained on an hourly fee

basis plus expenses to take over the representation of PERSONAL CARE in defense Qf that
countercla\iim.

32.  In August 2012, in the Askew lawsuit, Defendants filed a motion to be relieved as
counse! for PERSONAL CARE based.on a conflict of interest under Rule 1.7, RPC. |

33. By August 2012, PERSONAL CARE had already paid Defendants approximately
$40,000 in legal fees and expenses. Additional legal fees and expenses continue to be
incurred to defend PERSONAL CARE against the Askew counterclaim.

34.  After August2012, ihe Defendants prepéred a proposed Orde_r granting their motion
to be relieved as Personal Care’ coﬁnsel.

35. On November 1, 2012, the trial court signe‘d the proposed Order prepared by
Defendants granting their motion to be relieved almost three (3) years after Defendants
filed the Askew lawsuit.

36. The Order granting Defendants’ motion to be relieved only aliowed PERSONAL CARE
sixty (60) days, until December 31, 2012, to obtain new counsel.

37.  The Order goes on to state that PERSONAL CARE would be required to proceed pro

se if new counsel was not obtained, even though Defendants knew or should have known

that a corporation cannot represent itself and Mr. Cignavitch, PERSONAL CARE';

representative, is not licensed to practice law.
38.  After November 1, 2012, a hearing was held on PERSONAL CARE' second motion to
change venue.
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39. - The court denied PERSONAL CARE' second motion to change venue on the grounds
that the Defendants failed to submit evidence supporting venue in Beaufort County when

the first venue motion was heard in July 2010.

40.  As a direct and proximate result of the Defendants’ errors, PERSONAL CARE was

forced to spend ‘additional funds and commit time and other resources to mitigate the
damages caused as a direct and proximate result of Defendants' errors.

41.  The claims and counterclaims in the Askew lawsuit remain unresolved.

42, | As a direct and proximate result of the Defendants’ errors, PERSONAL CARE is at
substantial risk of a verdict on the Askew counterclaim.

43.  Had Defendants followed the rules for client safety and protection followed by all
reasonably prudent lawyers in South Carolina and thereby meeting the standard of care
for lawyers in South Carolina handling the same or similar matters, PERSONAL CARE would

not have suffered the financial losses it incurred, including actual damages, consequential

‘damages, and prejudgment interest.

44. Defendants have refused to admit their fault for the financial losses they caused to
PERSONAL CARE.

45. Defendants have refused to accept their responsibility to make PERSONAL CARE
whole for the financial losses .they caused to PERéONAL CARE.

46. Deféndants have refused io offer even one penny to make PERSONAL CARE whole

for the financial losses they caused to PERSONAL CARE.
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FOR A FIRST CAUSE OF ACTIO 5
(Legal Professional Negligence) .
(Against Theos and Shoun Only)
47.  The foregoing Paragraphs are reiterated and realleged as though set forth verbatim.
48. At all relevant times, a client-lawyer relationship existed betweén PERSONAL CARE
and the Defendant Lawyers.
49.  The scope of the client-lawyer relationship required the Defendant Lawyers, among
6ther things, to protect PERSONAL CARE' interests and pursue its claims against its former
employee, Hattie M. Askew, for her ailegedly tortidus activities in violation of hér duties of
loyalty and in violation of her contract with PERSONAL CARE:
‘ 50. Upon agréeihg to represent PERSONAL Care, Defendant Lawyers impliedly
| represented that they (a) possessed the requisite degree of learning, skill, and ability
necesséry to the practice of the profession that other lawyers ordinarily possess; (b) would
exercise th-e best professional judgement; and (c) would exercise reasonable and ordinary
care and diligence in the use and application of skill and knowledge to their pursuit of
PERSONAL CARE' claims against Askew.
51. By virtue of their client-lawyer relationship, Défendant Lawyers owed duties to
PERSONAL CARE, including the duty to protect, preserve and advance PERSONAL CARE'
rights and interests by possessing and exercising that degree of care, skill and learning
which other reasonable and competentlawyers would be expected to possess and exercise
under the same or similar circumstances. |
52.  The standards by which the Defendant Lawyers’ satisfaction of their professional
duties are measured are referred to as “the standard ofca.re." which can also be described
--as “client safety rules.”
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53.  The “client safety rules” are general principals by which competent and reasonably
prudent lawyers carry out their duties in handling their client's matter so their client's
interests are protected.

54. ltis aclient safety rule that a lawyer should be trained on how to handle their client's
matter so their client's interests are protected.

55.  ltis a client safety rule that a lawyer should follow the requirements of the faw when{
handling the client's matter so their client’s interests are protected.

56. lItis a client safety rule that a lawyer should avoid doing or saying things that create
legal claims against their client so their client's interests are protected.

57. 1t ié a client safety rule that a lawyer s‘hould avoid doing or saying things that cause
the client to spend more money on legal fees so their client’s interests are protected.

58.  Itis a client safety rule that a lawyer should keep the client informed on ail matters
concerning the client so their client's interesﬁs are protected. .

59. ltis a client safety rule that a lawyer should avoid éaying or doing things that create
a conflict of interest between the lawyer and the client so that the client's interests are
protected. |

60. ltis a client safety rule t-hat no lawyer should ever needlessly endanger their client.
61.  When a lawyer breaks a client safety rule the client is needlessly endangered.

62. Whena Iawyer breaks a client safety rule fhe client’s interests are at risk.

63. Whena Iawyfa( breaks a client safety rule that causes harm to the client, the lawyer
should pay the client for the damages.

64. The Defendant lawyers violated the client safety rule to follow the requirements of
the law when handling the client's matter when they sent a letter to a third party containing

Page 11 of 17

668

. s B
. -



allégedly defamatory statements about Askew.

65. The Defendant lawyers violated the client safety rule to avoid doing or saying thirjgs
that cfeate legal claims against PERSONAL CARE.

66. The Defendant lawyers violated the client safety rule to avoid doing or éaying things
that cause PERSONAL CARE to spend more money on legal fees.

67. The Defendant lawyers violated the client safety rule to' keep PERSONAL CARE
informed on all maters concerning PERSONAL CARE, including the Askew counterclaim.
68. The Defendantlawyers violated the client safety rule to avoid saying or doing things
that create a conflict of interest between the Defendant Lawyérs and PERSONAL CARE.
69. Because the Defendant Lawyers violated the client safety rules, the Defendant
Lawyers needlessly endangered their client, PERSONALCARE, to arisk of an adverse.verdict
on the Askew counterclaim.

70. Because the Defendant Lawyers violated the client safety rules, the Defendant
Lawyers needléssly endangered their client, PERSONALCARE, causing itto incur thousands
of dollars in legal fees to defend against the Askew counterclaim.

71.  The obligation to inform PERSONAL CARE about the Askew counterclaim did not
involve Defendant Lawyers' exercise of professional judgment.

72. Defendant Lawyers’ errors in failing to infdrm PERSONAL CARE ébout the Askew
counterclaim were not a result of the exercise of professional judgement, but were inétead
errors resulting from Defendant Lawyers‘ failure to exe;rc_ise ordinary skill and knowledge.
73.  Based on the foregoing, Defendant Lawyers failed to meet the minimum standard
of care and thereby breached their duties to perform competent and prudent legal services
to PERSONAL CARE as would ordinary and reasonable lawyers under similar circumstances.
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74.  Defendant Lawyers failed to meet the minimum standard of care and thereby
breached their duties to perform competent and prudentlegal services and otherwise acted
in @ negligent, grossly negligent, willful, wanton and reckless manner in such other
particulars as the evidence in this case may demonstrate.
75.  ltis reasonably foreseeable that PERSONAL CARE would incur substantial damages
in the event Defendant Lawyers failed to meet the minimum standard of care in ‘handli'ng
the Askew lawsuit. |
76.  As a direct and proximate cause of Defendant Lawyers' actions, PERSONAL CARE
incurred actual damages; special damages; and incidental damages, all in an amount to
be more specifically proven at trial. |
77.  WHEREFORE, PERSONAL CARE prays for judgment on its professional negligence
cause of action against Defendant Lawyers for actual damages; special damages; and
incidental damages, and such other relief as the Court may deem re‘asoﬁable and proper.
FOR A SECOND CAUSE OF ACTION
(Breach of Fiduciary Duties) -
(Against Theos and Shoun Only)
78.  Theforegoing Paragraphs are reiterated and realleged as thougH set forth verbatim.
79.  Atallrelevanttimes, Defendant Lawyers had andowed fiduciary duties to PERSONAL
CARE.
80. DefendantLawyers' fiduciary duties to PERSONALCARE included, but were not limited
to, the duties of éompetence and loyalty, as well as the duty to act éingle-minﬁedly in
preserving, protecting and advancing the rights and interests of PERSONAL CARE.
81. Defendant Lawyers had a duiy to kéep PERSONAL CARE fully informed on all facts
material to the Askew lawsuit. |
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82. Defendant Lawyers had a duty to inform PERSONAL CARE about the Askew
counterclaim promptly ’upo.n leaming it had been filed.

83. Defendant Lawyers had a duty to avoid continuing to rebresent PERSONAL CARE
once a conflict of interest arose based on the factual basis for the Askew counterclaim
_ alleged in the Askew lawsuit. |

84. Defendant Lawyers failed to-meet the minimum standard of conduct and thereby
breached their fiduciary dutieé to provide competent and pfudent legal services to
PERSONAL CARE as would ordinary and reasonable fiduciaries under similar circumstances.
85. Deféndant‘ Lawyers failed to meet the minimum standard of conduct and thereby
breached their fiduciary duties to PERSONAL CARE, when, among other things, the
Defendant Lawyers did not inform PERSONAL CARE in a timely manner about the Askew
counterclairh.

86. Defendant Lawyefs failed to meet the minimum'standard of conduct and thereby
breached their fiduciary duties. to PERSONAL CARE in such other particulars as the evidence
in this case may demonstrate.

87. As adirect and proximate cause of Defendant Lawyers' conduct in breach of their
fiduciary Iduties, PERSONAL CARE sustained compensatory damages in an amount to be

more specifically proven at trial.

88. Basedupon Defendant Lawyers' conductin breach oftheir fiduciary duties.of loyaity, -

PERSONAL CARE should be entitled to an Order requiring Deféndant Lawyers and Defendant

4

Law Firms to disgorge all fees and other benefits obtained from their relationship with

PERSONAL CARE.

89. WHEREFORE, PERSONAL CARE prays for judgment on this breach of fiduciary duty
Page 14 of 17 |
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cause of action against Defendant Lawyers for actual compensatory damages,
disgorgement of legal fees and all other beneﬁts from their relationship with PERSONAL
CARE, and such other relief as the Court may deem reasonable and proper.

FOR A THIRD CAUSE OF ACTION

(Breach of Contract)
(Against DEFENDANT LAW Firms Only).

90. Theforegoing Pafagraphs are reiterated and realleged as though set forth vekﬁatim.
91.  Defendant Law Firms entered into a contract with PERSONAL CARE, the terms of
which Defendant Law Firms agreed and contraéted to provide competent and prudent legal
services to pursue recovery on PERSONAL éARE' claim againstits former employee, Askew.
92. PERSONAL CARE fulfilled all necessary preconditions of the contract and esérow
contract, if any, with Defendant Law Firms.

93. Defenqant Law Firms breached the contract with PERSONAL C>ARE when Defendant
Law Firms sent a letter containing allegedly defamatory statements about Askew to third-
parties and when they failed to inform PERSONAL CARE about the Askew counterclaim in a

timely manner.

94. As a direct and proximate result of Defendant Law Firms' breach of contract,

PERSONAL CARE sustained actual damages in an amount to be more specifically proven at

trial.

95. WHEREFORE, PERSONAL CARE prays for judgment on this cause of action against

Defendant Law Firms for actual damages suffered and such other relief as the Court may

deem reasonable and proper.
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'-l'ﬁlAL BY JURY
96.  Plaintiff demands a jury trial on all claims and issues so triable.
EXPERT AFFIDAVIT

97.  Pursuantto S.C. Code Ann. § 15-36-100(B) (2006), because this Complaint is being
filed when there is a good faith basns to believe the explrat|on of the statute of limitations
is imminent, itis filed without an affidavit by expert licensed by the Supreme Court of the
State of South Carolina specifying'at least one negligent act or omission claimed to exist
and the factual basis for each claim based on the available evidence at the time of the filing
ofthe affidavit. Plaintiffintends to file an Amended Complaint with an expert affidavit within
forty-five (45) days.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, PERSONAL CARE, LLC, prays for a judgment againét
Defendants, Jerry N. THeos; URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH,
PA,; Chéryl D. Shoun; and TAYLOR, SHOUN, BOWLEY &BYRD, LLC, as follows:

1. As to the Professional Negligence éause of action, for a judgment against
Defendants, Jerry N. Theos and Cheryl D. Shoun, jointly and ‘severally, for_all actual
damages, special damages, and incidental damages, all in an amount to be more
specifically proven at trial; the costs of this Iaw:;:uit; and such other relief as the Court may

deem reasonable and proper.

2, As to the Breach of Fiduciary Duty cause of action, for a judgment against .

Defendants, Jerry N. Theos and Cheryl D. Shoun, jointly and séverally, for all actual

damages, special damages, and incidental damages, all in an amount to be more
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specifically proven at trial; for an order for disgorgement of all legal fees and other benefits;

for punitive damages; the costs of this lawsuit; and such other relief as the Court may deem

reasonable and proper.

3. As to the Breach of Contract cause of action, for a judgment against Defendant
URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA and TAYLOR, SHOUN,

_BOWLEY & BYRD, LLC, jointly and severally}, fof actual damages suffered and such other

relief as the Court may deem reasonable and proper.
Respectfully submitted,

PENDARVIS LAW OFFICES, P,

Thomas A. Pendarvis (SC Bar # 064918)
Catherine “Carey” B. Kerney (SC Bar #)
500 Carteret St., Suite A '

Beaufort, SC 29902-5066

843.524.9500 Tel.

843.524.9501 Fax.
Thomas@Pendarvist aw.com

www_ PendarvisLaw.com

Lawyers for Plaintiff, PERSONAL CARE, INC.

Beaufort, South Carolina

March 4, 2013 -
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
: . NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON C|V|L ACTION NO. 2013-CP-10-1396
PERSONAL CARE, INC., '
@ ~
- < g =
Pilaintiff, VERIFIED 20 _;.;
. AMENDED COMPLAING- =
' (Jury Trial Demandef) Q% .
Jerry N. Theos; URiccHIO, Howe, - ) 81:‘; .-
KRELL, JOHNSON, TOPOREK THEOS & 1. Professional Negligencej ~ =—. =
KeiTH, PA; Cheryl D. Shoun; and 2. Breachof Fiduciary Dutyl <. @
TavLOR, SHOUN, BowLEY & Byro, LLC, |3.  Breachof Contract. | 2. 8.
Defendants.

Plaintiff, PERSON‘AL CARE, INC., on information, belief, and established facts, by and
through their undersigned counsel, complaining of Defendants, JerryN. Theos; URICCHIO,
HOWE, KRELL, JOHNSON, TOPOREK THEQs & KeiTH, PA;-Cheryl D. Shoun; and TAYLOR,
SHOUN, BowtLey & Byrp, LLC, would respectfully show to this Honorable Court the
following: ' v | ;

SUMMARY OF THE CASE

1. This legal malpractice Amended Compléint centers upon the Defendant lawyers’

- approximate two (2) year delay in telvlin_g Plaintiff, their client in an underlying lawsuit, that

a defamation counterclaim had been filed against Plaintiff based on alleged defamatory

statements in a letter one of the Defendant lawyers sent prior to filing the undeljlying-

~ lawsuit. Defendants accepted the representation of Plaintiff on its’ claims against a former

emp’loyee for breaching her duty of loyalty and profiting from use of Plaintiff's propriety
clientlists. Prior to suit being filed, one of the Defendant lawyers published a letter to third-

parties—on behalf of Plaintiff-containing allegedly defamatory statements about the former
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employee, and not'long after.that the Defendant lawyers filed suit on behalf of Plaintiff
againstthe employee. Based on the Defendant lawyer’s allegedly defématory statements,
the former employee filed an answer and counterclaim for defamation against Plaintiff. On
top of the damage from the Iiability exposure, another damage caused by the counterclaim
is that it does, of course, takes away from a jury’s full attention to Plaintiff's claims, which
the Defendant lawyers had agreed to pursue. Further compounding the error, the
Defendant lawyers and law firms neglected to teli their client, Plaintiff, for more than two
years about the fact the Plaintiff was being sued for money damages because of their own
allegedly defamétory statements. Defendants also neglected to tell Plaintiff that the
Defendant lawyers were “necessary witnesses” because the Defendant Iaklwyers'n alleged
tbrtious conduct took place prior to suit being filed énd that those circumstances created
a non-waiveable conflict of interest and an immediate need for substitute counsel. At the
trial-ripe age of: about 2 Y2+ years, the Defendant lawyers' filed a motion to be relieved
based on that non-waiveable‘conﬂict, which was granted, causing .the need for other
lawyers to be engaged and compensated to take over the representation to defend t_he
counterclaim. Plaintiff's insurance coverage would not pay for a lawyer to take over the
representation on Plaintiff's claims, only for defense of the counterclaim. With no lawyer
at the helm for Plaintiff's claims, Plain‘tif‘f was tasked with the difficuit challenge considering
the age of the qhderlying case to find replacement counsel to finish the job on its claims
against the employee. The underlying case remains pending. Because the three year
anniversary of the counterclaim is approaching, because Defendants may claim the statute
of limitations on Plaintiff's malpractice claims runs on that date, and because Defendants

have not agreed to Plaintiff's proposal to toll the statute of limitations, the circumstances
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created by Defendants require Plaintiff to commence this lawsuit and simultaneously move
to stay this case until the underlying lawsuit has been resolved as per the SAupréme Court’'s
instructions in Epstein v. Brown, 363 S.C. 372, 610 SE.2d 816, 821 (2005) (citing cases
and other authorities commenting on" motions to stay legal maipractice cases while

‘ underlying matter is pending and tolling agreements between the parties to toll the statute
of limitations).

PARTIES
2. Defendant, Jerry N. Theos, is, upon information and belief, a citizen and res‘ident
of Charleston County, South Carolina, and is licensed to practice law and render legal
services in South Carolina.

_ 3. Defendént, URICCHIO, Hows, KRELL, JOHNéON,TOPOREKTHEOS&KEITH, PA,is, upbn
information and belief, a Professional Association organized.and éxisting under the laws
of Soufh Carolina, with its principal place of business in Charleston County, South
Carolina. |
4. Defendant, Cheryi D. Shoun,'is, upon information and belief, a citizen and resident
of Charleston County, South Carolina, and is licensed to praﬁtice law and render legal
services in South Carolina.

5. Defendant, TAYLOR, SHOUN, BowLeY & BYRD, LLC, is or was, upon inférmation and
belief, a Lihited Liability Corporation organized and existing under the laws of South
Carolina, with its principal place of business in Charleston County, South Carolina.

6. Plaintiff, PERsONAL CARE, INC., is a Corporation organized and existing under the
laws of South Carolina, providing ambulance services for the community in Beaufort,
Charleston, Colleton, Hampton, and Jasper counties in South Carolina.

Page 3 of 17

678



JURISDICTION

7. This Court has jurisdiction over these matters based upon Article V of the South
Carolina Constitution, S.C. Code Ann. §§ 36-2-802 and 36-2-803, and its plenary powers.
| VENUE |
8. Venue in this Court is prdper as Defendant,‘Jerry N. Theos, and Defendant, Cheryl
D. Shoun, are, upon information and belief, citizens and residents of Charleston County,
South Carolina. Upon information and belief, Defendant, Jerry N. Theos, Defendant,
URriccHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA, Defendant, Cheryl D.
Shoun, and Defendant, TayLoRr, SHOUN, BowLey & BYrD, LLC, maintain offices iﬁ and
provide legal services for clients in Charleston County, South Carolina.

FACTS

9. At all relevant times, Defendant, Jerry N. Theos ("Theos”"), was, upon information

and belief, a Member and owner of Defendant, UriccHio, HOWE, KRELL, JOHNSON, TOPOREK

THeOs & KEITH, PA (“UriccHio, HOwE"), and was acting as its agent.

10. At all relevant times, the acts, omissions, and Iiability of UriccHIO, HOWE includes
the acts and/or omissions of its agents, principals, employees and/or servants, includiné
but not limited to those by Theos, both directly and vicariously, as well as jointly and
severally, pursuant {o principles and doctrines of non-delegable duty, corporate liability,
apparent authority, agency, ostensible agency, énd/or resﬁondeat superior.

11. At all relevant times, UriccHio, HowE acted by and through its employees and

A agents, including but not limited to Theos, who acted within the course and scope of his

‘employment and/or agency with allimplied, inherent, apparent and express authority to so
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bind his master'and principal by his willful, wanton and reckless actions and/or omissions
making URiccHIC, HOwE vicariously liable for same under the principles and doctrines of

non-delegable duty, corporaté liability, apparent authority, agency, ostensible agency
and/or respondeat superior.

12.  Atalirelevant times, Defendant, Cheryl D. Shc;un ("Shoun"), was, upon information
and belief, a Member and owner of Defendant, TAYLOR, SHouN. BowLey & BYrD, LLC
(“TavLOR, SHOUN"), and was acting as its agent. | |

13. Atall relevanttirhes, the acts, omissions, and liability of TAYLOR, SHOUN includes the
acts and/or omiséions of its agents, principals, employees and/or servants, including but
not limited to those by Shoun, both directly and vicariously, as well asjointly and severally,
pursuant to principles and doctrines of non-delegable duty, corporaté liability, apparent
authority, agency, ostensible agency, and/or respondeat superior. |

14. At all times relevant, TAYLOR, SHOUN acted by and through its employees and
agents, including but not Iﬁnited to Shoun, who acted within the course and scope of her
employment and/or agency with all implied, inherent, apparent and express authority to so
bind her master and principal by their her willful, wanion and reckless actions and/or
omissions making TAYLOR, SHOUN vicariously liable for same under the principles and
doctri.nes of non-delegable duty, corporate liability, apparent authority, agency, ostensible
agency and/or respondeat superior.

15.  Atallrelevanttimes, and uponinformation and belief, Theos and Shoun (collectively
"De.fendant Lawyers”) 'acted as co-counsel for Plaintiff, PERsONAL CARE, INC., (“PERSONAL
CARE"). , , !

16.  Defendant Lawyers accepted the representationof PERSONAL CARE to pursue claims
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against its former employee, Hattie M. Askew (“Askew’), who resided in Hampton County,
South Carolina, for her allegedly tortious activities in violation of her contract with

PERSONAL CARE, a majority of which took place andior had consequences in Beaufort

" County, South Carolina.

17.  As an integral part of the Defendant Lawyers' acceptance of the representation, a
contract of representation was entered by and between UriccHio, Howe and TAYLOR,
SHOUN, on the first part, and PERSONAL CARE, dn the second part. UriccHio, HOoweE and
TAYLO'R,ASHOUN will be referred to as the “Defendant Law Firms.”

18.  On September 14, 2009, Theos sent a letler, as agent for PERSONAL CARE, to
counsel for Askew and a simultaneous copy to third-paﬁies containing statements about
Askew that Askew later claimed were allegedly defamatory about her.

19.  On December 10, 2009, the Defendant Lawyers commenced an actioh in
Charleston County, styled Personal Care, Inc. vs. Hattie M. Askew d/b/a Lowcountry
Medical Transport, Inc.; Civil Action No. 2010-CP-23-626 (“the Askew Iawsuit“).',

20. OnMarch 9, 2010, Askew filed aﬁ Answer and Counterclaim asserting a claim for
defamation (“Askew counterclaim”) against PERSONAL CARE based on the alleged
defamatory statements in the letter published by Theos.

21. Defendants did not info‘rm PERSONAL CARE about the Askew counterblaim until May
2012, more than two years after the counterclaim had been filed.

22. Defendants did notinform PErsONAL CARE for more than two years that because the

Askew counterclaim was based on the letter written by Theos, a conflict of interest had

arisen between Defendants, on the one hand, and their client, PERsonaAL CARE, on the

other.
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23. Defendants did not to inforrﬁ PERSONAL CARE for more than two years that because
the Askew counterclaim was based on the letter written by Theos, it was highly likely that
they would be called at trial as witnesses and therefore would not be able to serve as trial
counsel, which would cause substantial prejuaice to Askew counterclaim..

24. The existence of the Askew counterclaim, the factual basis for that counterclaim,
and the prosecution of that counterclaim at the irial of Askew lawsuit will, aé a matter of
necessity, require the jury to> reducé its focus from 100% on PERSONAL CARE' claims against
Askew and direct attention to the Askew counterclaim, thereby causing injury to PERSONAL
CARE and reducing the chances of sugceés on its claims.

25. On March 12, 2010, Askéw's counsel ﬁléd a motion {o change venue from
Charleston County to Hampton County, which was heard and granted in July 2010.

26. . At the time of the July 2010 hearing, Defendants were required to, but did not,
produce evidence showing that vehué was proper in soh'\e county other than Hampton
County.4 |

27.  Atthe Askew lawsuit was filed and at time of the July 2010 hearing, evidence was
available to estéblish venue in Beaufort County, South Carolina.

28.  Prior to filing the Askéw lawsint, Defendants knew or should have kncwn that
Beaufort County was where the most substantial part of the Askew's acts or omissions
occurred, where PERSONAL CARE primarily ope}ates, and where a substantial _number of
witnesses resided. |

29. Defendants should have filed the Askew lawsuit in Beaufort County, or prior to the

hearing in July 2010, submitted affidavits and other evidence opposing the motion to
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transfer venue to Hampton County.

30. Shortly after May 2012, after the Defendant Lawyers first disclosed o PERSONAL
CARrEthe existence of the Askew coLmterclaim, new lawyers were retained on an hourly fee
basis plus expenses to take over the representation of PERsSONAL CARE in defense of the
Askew counterclaim.

31. The Defendant lawyef's errors proximately caused the Askew counterclaim and their
delay in informing their client about it caused new lawyers to be retained on an hourly fee
basis plus expenses to take over the representation of PERSONAL CARE in defense of that
counterclaim.

32.  In August 2012, in the Askew lawsuit, Defendants filed a motion to_ be relieved as
counsel for PERSONAL CARE based on a conflict of interest under Rule 1.7, RPC.

33. By August 2012, PERsoNAL CARE had already paid Defendants approximately
$40,000 in legal fees and expenses. Additional legal fees and expenses continue to be
incurred to defend PERsONAL CARE against the Askew counterclaim. _
34.  After August 2012, the Defendants prepared a proposed Order granting their motion
to be relieved as Personal Care’ counsel.

35. On November 1, 2012, the trial court signed the proposed Order prep'éred by
Defendants granting their motion to be relieved almost three (3) years after Defendants
filed the Askew lawsuit:

36. The Ofder granting Defendants’ motion to be relieved only allowed PERSONAL CARE

sixty (60) days, until December 31, 2012, to obtain new counsel.

37.  The Order goes on to state that PERsONAL CARE would be required to proceed pro’
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se if new counsel was not obtained, even though Defendanis knew or should have known
that a corporation cannot represent itself and Mr. Ciénavitch, PErRsONAL CARE'
representative, is not licensed to pfacfice law.

38. After November 1, 2012.‘a hearing was held on PERsoNAL CARE' second motion to
change venue.

39.  The court denied PERSONAL CARE’ second motion to change venue on the grouhds
that the Defendants failed to éubmit evidence supporting venue in Beaufort County when
the first venue motion was heard in July 2010.

40. As a direct and proximate result of the Déféndahts' errors, PersoNAL CARE was
forced to spend additional funds and commit time and other resources to mitigate the
damages caused as a direct and proximate result of Defendants’ errors.

41.  The claims and counterclaims in the Askew lawsuit remain unresolved.

42. As a direct and broximalte result of the Defendants’ errors, PERSONAL CARE is at
substantial risk of a verdict on the Askew counterclaim.

43. ~ Had Defendants followed the rules for client safety and protection followed by all
reasonably prudent lawyers in South Carolina and thereby meéting the standard of cére
for lawyers in South Carolina handling the same or similar matters, PERSONAL CARrE would
not have suffered the financial losses it incurred, including actual damages, consequential
damages, and prejudgment interest. | )

44.  Defendants have refused to admit their fault forthe financial losses they caused to
PERsONAL CARE. .

45. Defendants have refused to accept their responsibility to make PERSONAL CARE
whole for the ﬂ.nancial losses they caused to PERSONAL CARE.
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46.  Defendants have refused to offer even.one penny to make PERsONAL CARE whole
for the financial losses they caused to PERSONAL CARE.
FOR A FIRST CAUSE OF ACTION

(Legal Professional Negligence)
(Against Theos and Shoun Only)

47. The foregoing Paragraphs are reiterated and realleged as though set forth verbatim.
48. At all relevant times, a client-lawyer relationship existed between PERSONAL CARE
and the Defendant Lawyers.
49. The scope of the client-lawyer reiationship required the Defendant Lawyers, among
other things, to protect PERSONAL CARE' interests and pursue its claims against its former
employee, Hattie M. Askew, for her allegedly tortious activities iﬁ violation of her duties of
loyalty and in violation of her contract with PERSONAL CARE.
50. Upon agreeing to represent PErRsONAL CARe, Defendant Lawyefs ‘i'mpliedly
represented that they (a) possessed the requisite degree of learning, skill, and ability
necessary to.the practice of the profession that other lawyers o;dinarily possess; (b) would
exercise the best professional jud_gement; and (c) would exercise reasonable and ordinary
care and diligence in the use and application of skill and knowledge to their pursuit of
PersONAL CARE' claims against Askew.
.51. By virtue of their client-lawyer relationship,: Defehdant Lawyers owed duties to
PgRSONAL CaRE, including the duty to protect, preserve and advance PErRsoNAL CARE'
- righis and interests by possessing and exercising that degree pf care, skill and learning
which other reasonable and competent lawyers would be expec_téd to possess and

exercise under the same or similar circumstances.

52. The standards by which the Defendant Lawyers' satisfaction of their professional
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duties are measured are referred to as “the standard ofcare,” which can also be described
as “client safety rules.”

53.  The “client safety rules” are general principals by which combetent and reasonably
prudent lawyers carry oui their duties in handling their client's matter so their client's

interests are protected.

54.  Itis aclient safety rule that a lawyer should be trained on how to handle their client's '

matter so their client’s interests are protected.

55.  Itis a client safety rule that a lawyer should follow the requirements of the law when
handling the client's matter so their client's interests are protected.

56. Itis a client safety rule that a lawyer should avoid doing or saying things that create
legal claims against their‘client so their client’s interests are protected.

57. ltis aclient safety rule that a lawyer should avoid doing or saying things that cause
the client to spend more money on legal fees so their client's interests are protected.

58. it is a client safety rule that a lawyer should keep the client informed on all matters

concerning the client so their client’s interests are protected.

59. Itis aclient safety rule that a lawyer should avoid saying or doing things that create

a conflict of interest between the lawyer and the ciient so that the client’s interests are
protected.. |

60. Itis a client safety rule that no lawyer should ever needlessly endanger their client.
61. When a lawyer breaks a client safety rule the client‘is needlessly endangered. |
62. W_hen a lawyer breaks a client safety rule the client's interests are at risk.

63. Whena IaWyer breaks a client safety rule that causes harm to the client, the lawyer
should pay the client for the damages.
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64.  The Defendant lawyers violated the ciient safety rule to follow the requireménis of
the law when handling the client's maﬁer when they sent a letter to a third party containing
allegedly defamatory statements about Askew. | | |

65. - The Defendantlawyers violated the client safetyrule to avoiq doing or saying things
that create legal claims against PERSONAL CARE.

66. The Defendant lawyers violated the client safety rule to avoid doing or saying things
that cause PERSONAL CARE to spend more money on legal fees. '/
67. The Defendant lawyers violated the client safety rule to keep PE;?SONAL CARE

informed on-all maters concerning PERSONAL CARE, including the Askew counterclaim.

68.  The Defendant lawyers violated the client safety rule to avoid saying or doing things '

that create a conflict of interest between the Defendant Lawyers and PERSONAL CARE.
69. Because the Defendant Lawyers violated the client safety rules, the Defendant
Léwye}s need!essly endangered their client, PERSONALCARE, to a risk of an adverse verdict
on the Askew counterclaim.

70.  Because the Defendant Lawyers viclated the client safety rules, the Defendant
Lawyers needléssly endangered their client, PERSONALCARE, causing it to incur thousands
~ of dollars in legal fees to defend against the Askew counterclaim.

71.  The obligation to inform PERSONAL CARE about the Askew counterclaim did not
involve Defendant Lawyers' exercise of professional judgment.

72.{ Defendant Lawyers’ errors in failing to inform PERSONAL CARE about the Askew
counterclaim were not a result of the exercise of professional judgement, but were instead
errors resulting from Defendant Lawyers' failure to exercise ordinary skiII and knowledge.

73.  Based on the foregoing, Defendant Lawyers failed to meet the minimum standard
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of care and thereby breached their duties to perform competentand prudent legal services
to PERSONAL CARE as would ordinary and reasonable lawyers under similar circumstances.
74. Defendant Lawyers failed to meet the minimum standard of care and thereby
breached their duties to perform competent and prudentlegal services and otherwise acted
in a negligent, grossly negligent, wiliful, wahton and‘reck!ess manner in such other
particulars as the evidence in this case may demonstrate.

75. ' ltis reasonably foreseeable that PERsoNAL CARE would incur substantial damages
in the event Defendant Lawyers failed to meet the minimum standard of care in handliﬁg
the Askew lawsuit.

76.  As a direct and proximate cause of Defendant Lawyers’ actions, PERSONAL CARE
incurred actual damages; special damages; and incidental damageé, all in an amount to
be more specifically proven at trial.

77. WHEREFORE, PERSONAL CARE prays for judgment on its professional negligence

cause of action against Defendant Lawyers for actual damages; special damages; and

incidental damages, and such other relief as the Court may deem reasonable and proper.

FOR A SECOND CAUSE OF ACTION
(Breach of Fiduciary Duties)
(Against Theos and Shoun Only)

78.  Theforegoing Paragraphs are reiterated and realeged as though set forth verbatim.
79. Atallrelevanttimes, Defendant Lawyers had and owed fiduciary duties to PERSONAL
CARE. ' . . !

80. Defendant Lawyers' fiduciary duties to PERSONAL CARE included, bdt were not

limited 1o, the duties of competence and loyalty, as wel as the duty to act single-mindedly
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in préserving, protécting and advancing the rights and interests of PERSONAL CARE.

81. Defendant Lawyers had a duty to keep PersonaL CARE fully informed on all facts
material to the Askew lawsuit.

82. Defendant Lawyers had a duty to inform PERSONAL CARE about the Askew
counterclaim promptly upon learning it had been filed.

83. Deféndant Lawyers had a duty to avoid continuing to represent PERsoNAL CARE
once a conflict of interest arose based on the factual basis for the Askew counterclaim
alleged in the Askew lawsuit.

84. Defendant Lawyers failed to meet the minimum standard of conduct and thereby
breached their fiduciary duties to provide competent and prudent legal services to
PersoNAL CARE as would ordinary and reasonable fiduciaries under similar circumstances.
85. Defendant Lawyers failed to meet the minimum standard of conduct and thereby
breached their fiduciary duties to PERsoNAL CARE, when, among other things, the
Defendant Lawyers did not inform PERSONAL CARE in a timely manner abdut the Askew
counterclaim.

86. Defendant Lawyers failed to meet the minimum standard of conduct and thereby
breached their fiduciary duties to PERSONAL CARE in such other particulars as the evidence
in this case may demonstrate.

87. As adirect and proximate cause of Defendant Lawyers' conduct in breach of their
fiduciary duties, PERSONAL CARE sustained compensatbry dahages in an amount to be
more specifically proven at trial.

88. Based upon Defendant Lawyers' conduct in breach of their fiduciary duties of

loyalty, PERsonaL CARE should be entitied to an Order requiring Defendant Lawyers and
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Defendant Law Firms to disgorge all fees énd other benefits obtained from their
relatibnsh'ip with PERSONAL CARE.
89.  WHEREFORE, PErRsONAL CARE prays forjudgmeht on this breach of fiduciary duty
cause of action against Defendant Lawyers for actual compensatory damages, -
disgorgement of legal fees and all other benefits from their relationship with PERSONAL
CARE, and such other relief as the Court may deem reasonable and proper. |

FOR A THIRD CAUSE OF ACTION

(Breach of Contract)
(Against DEFENDANT LAW FirMS Only)

90. Theforegoing Paragraphs are reiterated and realleged as‘though set forth verbatim,
91. Defendaﬁt Law Firms entered into a ;:ontract with PEéSONAL CARE, the terms of
which Defe ndant Law Firms agreed and contracted to provide competentand prudent legal
services to pursue recovery on PERSONAL CARE’ claim against its formeremployee, Askew.
92. PERSONAL CARE fulfilled all'necessary preconditions of the contract and escrow
contract, if any, with Defendant Law Firms.

93. Defendant Law Firms breached the contract with PERSONAL CARE when Defendant
Law Firms sent a letter containing allegedly defamatory statements about Askew to third-
parties and when they failed to inform PErsonAL CARE about the Askew pounterélaim in
a timely manner. |

94. As a direct and proximate. result of Defendant Law Firms' breach of contract,

PersONAL CARE sustained actual damages in an amount to be more specifically proven at

trial.

" 95. WHEREFORE, PersonaL CARE prays for judgment on'this cause of action against
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Defendant Law Firms for actual damages suffered and such other relief as the Court may
deem reasonable and proper.

TRIAL BY JURY

96. Plaintiff demands a jury trial on all claims and issues so triable.

EXPERT AFFIDAVIT

97. Pursuant to S.C. Cobe ANN. § 15-36-100(B) (2006), attached hereto and
incorporated herein by reference as Exhibit 1, is the affidavit of Robert D. Dodson, J.D.,
an expert witness and lawyer licensed to practice law in South Carolina, which specifies
at least one negligent act or omission claimed to éxist and the factual basis for each claim
based on the available evidence at the time of the filing of the affidavit.

PRAYER FOR RELIEF

- WHEREFORE,. Plaintiff, P;RSONAL CAaRreg, LLC, prays for a judgment against
Defendants.'Jerry N. Theos; UriccHIO, HOwE, KRELL, JOHNSON, TOPOREK THEOS & KEITH,
PA; Cheryl D. Shoun; and TAYLOR, SHOUN, BowLey &BYRD, LLC; as follows:

1. As to the Professional Negligence cause of action, for a judgment against
Defendants, Jerry N. Theos and Cheryl D. Shoun, jointly and sevérally, for all actual
damages, special damages, and incidental damages, all in an amount to be more
specifically proven at trial; the c;asts of this lawsuit; and s‘uch'other relief as the Court may
deem reasonable and proper.

2. As to the Bréachi,of Fiduciary Duty cause of action, for a judgment against
Defendants, Jerry N. Theos and Cheryl D. Shoun, jointly and severally, for all ‘actual

damages, special damages, and incidental damages, all in an amount to be more
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specifically proven at trial; for an order for disgorgement of all legal fees and other benefits;
for punitive damages; the costs of this iawsuit; and such other relief as the Court may

deem reasonable and proper.

3. As to the Breach of Contract cause of action, for a judgment against Defendant
URiCCcHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA and TAYLOR, SHOUN,
BowLey & BYRo, LLC, jointly and severally, for actual damages suffered and such other
relief as the Court may deefn reasonable and proper.

Respecitfully submitted,

PenbpaRrvis Law OFFices, P.C.

(N A
Thomas A. Pendarvis (SC Bar # 064918)
Catherine “Carey" B. Kerney (SC Bar # )
500 Carteret St., Suite A
Beaufort, SC 29902-5066
843.524.9500 Tel.

843.524.9501 Fax.
Thomas@PendarvisLaw.com
www.PendarvisLaw.com

Lawyers for Plaintiff, PERsONAL CARE, INC.
Beaufort, South Carolina

April 18, 2013
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'

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) - FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2013-CP-10-1396
) v
Personal Care, Inc., )
. ) e{_
Plaintiff, )
)
vs. ) CONSENT ORDER P R
. ) STRIKING CASE FROM DOCKETG S £
Jerry N. Theos, Uricchio, Howe, Krell, ) [RULE 40(j), SCRCP] A
Johnson, Toporek, Theos & Keith, P.A., ) - \
Cheryl D. Shoun, and Taylor, Shoun, ) \,
Bowley & Byrd, LLC, ; )
)
Defendants. )

IT APPEARING to the Court lthat Plaintiff Personal Care Inc. (“Plaintiff”) and
Defendants Jerry N. Theos, Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, P.A,,
Cheryl D. Shoun, and Taylor Shoun, Bowley & Byrd, LLC (“Defendants”™), pursuant to Rule
40() of the South Carolina Rules of Civil Procedure, agree to strike the aboxl/e-captioned case
from the docket.

IT FURTHER APPEARING that each party agrees that if the claim is restored within one
year from the date of this Order, the statute of limitatipns shall be tolled as to all consenting
parties during the time the case is strickeh, and any unexpired portion of the statute of limitations
as of the date of this Order shall reméin and begin to run on the date the claim is restored.

IT IS HEREBY ORDERED that the above-captioned case be stricken from the docket in

accordance with the agreement of thej parties pursuant to Rule 40(j), SCRCP..

* [SIGNATURES ON FOLLOWING 4 PAGES]

U
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[T IS SO ORDERED.

Charleston, South Carolina

ﬁ‘—\m\\ 21 ,2013
Q )
AP

Ninth Judicial Circui
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WE SO CONSENT:

Thomas A. Pendarvis, Esq.
. Catherine B. Kerney, Esq.

Pendarvis Law Offices, P.C.

500 Carteret Street, Suite A
Beaufort, SC 29902-5066
(843) 524-9500

(843) 524-9501 fax

Counsel for the Plaintiff

Aty
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WE SO CONSENT:

M. PawesCooke, Jr., Esq.
mwell Whaley Patterson & Helms, LLC
P.O. Drawer H -
Charleston, SC 29402
(843) 577-7700
(843) 577-7708 fax

Counsel for Defendants Jerry N. Theos and
Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Kelth P.A.

o
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WE SO CONSENT:

2=

David Vﬁ)verstreet, Esq.
Amanda K. Dudgeon, Esq.
Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401

(843) 727-0307

(843).727-2995 fax

Counsel for Defendants Cheryl D. Shoun
and Taylor, Shoun, Bowley & Byrd, LLC

(SN

3262310v.1
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B KRELL, JOHNSON, TOPOREK THEOS &

STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS
| * | NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-10-1396

‘PERSONAL CARE, INC.,

Plaintiff, | =~ CONSENT ORDER RESTORING
- . CASE TO: DOCKET
VS, o (RULE 40(j), SCRCP).
Jerfy N. Theos; URiccHio, HOWE,

"KEITH, PA; Cheryl D. Shoun; and
TAYLOR, SHOUN, BowLEY & BYRD, LLC,

Defendants.

IT APPEARING to the Court that Plaintiff Personal Care In¢. (“‘Plaintiff’) and
Defendants Jerry N. Theos, Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, P.A.,

Cheryl D. Shoun, and Taylor Shoun, Bowley & Byrd, LLC (“Defendants”), pursuant to Rule

40(j) of the South Carolina Rules of Civil Procedure, agres to restore the above-captionad

case to the dockst, which was removed by Consent Order on August 28, 2013.
IT IS HEREBY ORDERED that the above-captioned case be restored to the docket
in accordance with the agreement of the parties pursuant to Rule 40(j), SCRCP.

AND IT IS SO ORDERED.

Chief Administrative Judge
Ninth Judicial Circuit
Charleston, South Carolina

, 2014

e mra e r—— i A g T T e e e S T e V8t sy = e
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WE SO CONSENT:

horha A -Pe4dams (sc Bar #064918)
-Catherine “Carey” B. Kemey (SC Bar# 81429)
PENDARVIS LAw OFFICES, P.C.

500 Carteret-St., Suite A
Beaufort, SC .299_0'-2-5'066
843.524.9500 Tel.
Thomas@PendarvisLaw.com

Counsel for Plaintiff, PERSO’NIAL CARE, INC.

Charleston SC 29402
(84_3) 577-77Q0
’(843.) 577-7708 fax

Counsel for Defendants Jerry N. Theos and
URiCcHO, HOWE, KRELL; JACOBSON, TOPOREK, THEOS & KEITH, P.A.

Cheryl D. Shoun, J.D. . : - P s
NEXSEN.PRUET, LLC : )
PO Box 486

Charleston SC 29402

cshoun@nexsenpruet.com
(843)720-1762

Pro sé for Cheryl.D. Shoun
and Counsel for TAYLOR, SHOUN, BOWLEY &BvyrD, LLC

Page 2 of 2
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creeenan Forwarded message ---------- ' _

From: Thomas A. Pendarvis <tpcndarvis@pendarvislaw.com>

Date: Wed, Sep 17, 2014 at 12:55 PM ' :

Subject: RE: 2013- CP-10-1396

To: "Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coftey)" <MDennisL C@sccourts.org>
Cc: "M. Dawes Cooke" <mdc(@barnwell-whaley.com>, Phillip Ferderigos
<pferderigos@barnwell-whaley.com>, Andrea Goodreau <AGoodreau@pendarvislaw.com>,
Leslie Toia <L Toia@pendarvislaw.com>, "cshoun@nexsenpruet.com”
<cshoun@nexsenpruet.com>, Catherine Byrd <catherine@tbbesq.com>, "Don Michel
(DMichel@dcharlestoncounty.org)" <DMichel@charlestoncounty.org>

Ms. Coffey:

Please extend my apologies to Judge Dennis for the circumstances, but Plaintiff is withdrawing the

proposed Consent Order to restore the case to the active trial roster as not:all parties have consented

to the restoration.

I cafled Ms. Byrd on the telephone after she forwarded to me a copy of her message to you and Judge
Dennis, and apologized for not including her in the recent correspondence related to the proposed

. Consent Order to restore this case to the active trial roster. | was under the mistaken understanding that

Ms. Shoun was communicating information about this matter to her former law firm, Taylor, Bowley &
Byrd, LLC. iIn the future, we will be sure to have Taylor, Bowley & Byrd, LLC served with all materials
requiring service and included in afl communications, both electronic and written.

It was also my understanding from the telephone call with Ms. Byrd that Taylor, Bowley & Byrd, LLC has

not consented to Personal Care's proposed consent Motion torestore the case to the active trial

roster. As such, a formal motion to restore will be filed and. as stated earlier. Taylor, Bowley & Byrd. LLC
will be included on the service list. Again, under the circumstances the puoposed Consent Order is being

wnthdrawn and we will-proceed wnh a formal motnon to restore.

Thénk you very much for your time and attention to this matter.

Regards, -

Thomas A. Pendarvisy

Pendarvis Law Offices, P.C.
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Page 1 of 1

Janet Smlth

From: Cheryl Shoun [cherylshoun@bellsouth.nef)

Sent: Frlday. March 19, 2010 4:00 PM

To: Janet Smith

Subject: Fw: Personal Care vs. Askew ( could u please call me 568 0236)

— -—-Janetifyoure-stil-thsre cauld- you-e-mall-the-Answer-and Counteralaim-to Bernle?- i not-14l-do it Monday, — — —— - - -

Have a great weekend.
----- Original Message --——-
From: belanavitich@comcast.net

To: Cheryl Shoun
Sent: Friday, March 19, 2010 2;08 PM

Subject: Re: Personal Care vs. Askew ( could u please call me 668 0236)

----- Original Message -----

From: "Cheryl Shoun" <che lshoun bellsouth.

To: beignavitch@comcast net

Cec: "Jerry" <Jerry@uricchio.com>

Sent: Friday, March 19, 2010 1:00:00 PM GMT -05:00 US/Canada Eastern
Subject: Personal Care vs. Askew

Hey Bernie: _Hope this finds you weil.

We have recelved an Answer and Counterclaim on behaif of the Defendant in this action. | need to geta
copy of the Counterclaim to you; & response Is due April 9. May | fax to you? Will you provide the correct
number?

Also, if you will please provide your insurance information, we will submit the Counterclaim to your camer,
asking It to defend and indemnify you. We will need a copy of the policy If you have It.

Thanks. | look forward to hearing from you.

Chery!

Cheryl 0. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC

39 Broad Street. Suite 101

Charleston, S.C. 29401 I
(843) 723-4020 :

(843) 723-4021 Fax

This e-mail, as well as any Information transmitted with it, Is confidential attorney-client communication or
may otherwlse be privileged or confidentlal and is Intended solely for the individual or entity to whom It Is
addressed. If you are not the Intended reciplent, please do not read, copy or retransmit this
communication but destroy It Immediately. Any unauthorized dissemInation, dlstribullon or copying Is
strictly prohibited.

THEOS 0054

3/19/2010
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Janet Smith

Page 1 of 1

From: Janet Smith

Sent: _Friday, March 19, 2010 4:19 PM

To: belgnavitch@comcast.net

Co: Cheryl Shoun; Janet Smith

Subject: Answer and Countsrclaim

Attachments: 4481_001.pdf A

Mr. Cignavitch: Attached please find a filed copy of the Answer end Counterclaim. Janet

From: Copler

Sent: Friday, March 19, 2010 4:26 PM
To: Janet Smith .
Subject: Attached Image

3/19/2010

THEOS 0055
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Pége 1 of1

Janet Smith

From: " Cheryl Shoun [cheryishoun@belisouth.net]
Sent: Friday, March 26, 2010 10:23 AM

To: beignavitch@comcast.net

Cc: Jefry Theos; Janet Smith

Subject: Personal Care v. Askew

Attachments: personal care extension itr.. tif

Bernle:

| am so sorry that | have not had the opportunity to call and discuss the plsadings sent to you last week. |
am going to be out of town next week, and as usual, everything ssems to fall on my desk when that
happens. :

| am attaching a copy of a letter | am sending to Askew's counsel requesting an extension of time In which
to respond to the Counterclaim. As | think we discussed eariler, when we granted an extension to
Askew's attorneys, this Is a routine practice, and | have no reason to think it wiil not be granted. You will
see, If granted, our response will be dus mid-May, giving us plenty of time to talk over the allegations.
Even if it Is not granted, the response isn't due until mid-April. 1 will be back in my office on April 6, 2010,

| sincerely appreclate your patience In this matter, and look forward to talking with you regarding the
Counterclaim. | hope all else {s well with you. . o

Cheryl

Cheryl B. Shoun :
TAYLOR, SHOUN, BOWLEY & BYRD, LLC.
39 Broad Strest. Sulte 1014

Charleston, S.C. 29401

(843) 7234020

(843) 723-4021 Fax

This e-mall, as well as any Information transmitted with It, is confidentlal attarney-client communlcation or
may otherwise be privileged or confldentlal and is Intended solely for the Individual or entity to whom it Is
addressed. If you are nol the intended reciplent, please do not read, copy or retransmit this
communication but destroy it Immediately. Any unauthorized dissemination, distribution or copylng is
strictly prohibited. ’ . .

THEOS 0057

3/26/2010
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) ' Page 1 of 1

Jerry Theos

From: Cheryl Shoun {cherylshoun@belisouth.net}
Sent:  Tuesday, April 06, 2010 12:50 PM

To: beignaviich@comeast.net

Cc: Jerry Theos; Janet Smith .
Subject: Personal Care v. Hattle Askew )

Bernie: Hey. | am back In my office today, and have received confirmation of our thirty day extension to
respond to the Counterclaim in this case. Our Reply is due on or before May 13, 2010.

Please let me know a time that Is good for you for us to get together to talk over our response. We may
even be able to do it by phone If your schedule Is full. In the maantime | wili probably prepare a draft and
send it to you as a starting point.

Thanks, - . -

Cheryl

Cheryl D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LLC
38 Broad Street Sulte 101

Charleston, S.C, 29401

(843) 723-4020

(843) 7234021 Fax

This e-mall, as well as any information transmitted with 1t, Is confidential attorney-client communication or
may otherwise bs privileged or confidential and is intended solely for the individual or entity to whom it is

addressed. |f you are not the intended reciplent, please do not read, copy or retransmit this )
communication but destroy it immediately. Any unauthorized dissemination, distribution or copying Is

strictly prohibited.

THEOS 0059

4/6/2010
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Jerry Theos

From: Cheryl Shoun [cherylshoun@bellsouth.net)
Sent: Tuesday, April 06, 2010 12:54 PM

To: bcignavitch@comcast.net

Ce:  Jerry Theos, Janet Smith

Bernle: | forgot to mention this again — please get your Insurance Information to me as quickly as you
can, Thanks, ' : ] :

Chery! D. Shoun

TAYLOR, SHOUN, BOWLEY & BYRD, LILC
39 Broad Street. Suite 101

Charleston, S.C. 29401

(843) 723-4020

(843) 723-4021 Fax

This e-mall, as well as any informatlon transmitted with it, is confidential attorney-client communication or
may otherwise be privileged or confidential and Is Intended solely for the indlvidual or entity to whom itis
addressed. If you are not the intended reclplent, please do not read, copy or retransmit this )
communication but destroy It Immediately. Any unauthorized dissemination, distribution or copying s
strictly prohibited. . - :

THEOS 006°

4/6/2010
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Page 1 of 1

Janet Smith

From: Cheryl Shoun {cherylshoun@belisouth.net)
Sent: Tuesday, April 13, 2010 9:51 AM

To:  bcignavitch@comcast.net

Cc: Jerry Theos; Janet Smith

Bernle: Good morning. Hope this finds you well.

I want to let you know that | have withdrawn from my former firm, and have begun practicing with Nexsen

Pruet, LLC. I wanted to be able to give that news to you, rather than have you hear the news via the form
letter to clients. :

Nexsen Pruet has offices throughout South Carolina and North Carolina, and enjoys a wonderful
reputation. Of course you will have the choice of whether you-wish for me to take this matter or whether
you wish for it to remain at my former firm. If you choose to have me take the file with me, it will be
handled at Nexsen Pruet on the same terms and conditions under which it is currently pending.

You should be recelving a letter In the immediate future, perhaps as early as today, advising you of this
change and requesting that you indicate your cholce. Hopefully the letter gives you the option of returning
it to me as well as to my former firm. It can be faxed directly to me at 414-8238. If you want me to
continue handling your matters, please return the letter as quickly as possible; | can not physically
removed the file from my old office until your designation is received.

You may reach me at this e-mall address or at c_sb_g:_rl@mm. You may also feel fres to call
my office at 720-1762. And, of course, you can discuss this matter with Jerry. :

Thanks so much, and | hope to hear from you in the immediate future. Please remember that a Reply
needs to the Counterclaim by Ms. Askew will have o be served by 1he latter part of May.

Cheryl

Cheryl D. Shoun

This e-mail, as well as any Information transmitted with It, Is confidential aitorney-client c‘qmmunlcatlo'n or
may otherwlise be privileged or confidential and Is intended solely for the Individual or entity to whom it is
addressed. Ifyou are not the intended recipient, please do not read, copy or retransmit this
communication but destroy It Inmediately. Any unauthorized dissemination, distribution or copying Is
strictly prohlbited.

THEOS 0081

4/13/2010
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NEXSENIPRUET

Irs 7 SN Remit Address: °

Post Office Drawer 2426
PERSONAL CARE, INC. Columbls, SC 29202
C/0 JERRY N. THEOS, BSQUIRE .
URICCHIO, HOWE, KRELL, JACOBSAON, Matter No. 047020-00001
TOPOREK, THEQOS & KEITH, PA Invoice No. 53368064
17 1/2 BROAD STREET Invoice Date June 2, 2010
CHARLESTON, SC 29401 . Attorney CD SHOUN

Re; PERSONAL CARE, INC. - VS, HATTIE M. ASKEW D/B/A
LOW COUNTRY MEDICAL TRANSPORT, F/K/A LOW COUNTRY
MEDICAL TRANSPORT, INC. o

For Professtonal Services Rendered Through May 18, 2010.
PLEASE SEE REVERSE FOR DETAILS. - -

Current Charges ..... eeevasessneseseseas e o eneron s ma1 RSB S saRA PR R EES $1,444.88

New Balance : : $1,444.88

ALL BlLi.S ARE DUE AND PAYABLE IN FULL UPON RECFLIPT OF THIS INVOICE. A LATE PAYMENT CHARGE
OF } %% PER MONTH WILL BE ADDED TO ANY BALANCE REMAINING UNPALD 30 DAYS AFTER THE
BILLING DATE.

OFFICES IN:

GMARLESTON, 8C CHARLOTTE, NG COLUMAIA, 6C GREENSBORQ, NC GREENVILLE,§C  HILYON KEAD, 8C MYRTLE DEACH, 80 RALEIGH, NG

#3226-47700
Shoun 00353
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NEXSEN|{PRUET

Invoice Date: 6/2/10 Invoice No. 53368064 Matter No. 047020-00001

FEES

Date Timekeeper Description - _ Hours
04/27/10 CDS  PERSONAL CARE - CONFERENCE WITH 0.20 80.00
MR. CIGNAVITCH REGARDING MEETING :
TO DISCUSS COUNTERCLAIM AND :
PREPARATION OF REPLY THERETO;
DISCUSS DEFENDANT'S MOTION TO
CHANGE VENUE. :
05/03/10 CDS * REVIEW COUNTERCLAIM; CONDUCT 2.60 1,040.00
RESEARCH AS TO ELEMENTS OF
DEFAMATION AND AFPFIRMATIVE
DEFENSES THERETO; FORWARD TO MR.
THEOS FOR REVIEW AND COMMENT.
CONFERENCE WITH MR. THEOS
REGARDING MERIT OF DEFAMATION
CLAIM, LETTER TO DEFENDANT'S
COUNSEL REQUESTING DEFENDANT'S
RESPONSES TO DISCOVERY WHICH ARE
OVERDUE. REVIEW FILE NOTES AND
- BEGIN DRAFTING ADDITIONAL
INTERROGATORIES AND SECOND
REQUEST POR PRODUCTION OF
"DOCUMENTS TO DEFENDANT,
05/04/10 CDS ~ FILEAND SERVEREPLYTO . 020 80.00
COUNTERCLAIM., | : '
05/05/10 CDS  REVIEW FILE NOTES; PREPARE 0.60 240.00
ADDITIONAL INTERROGATORIES AND
RBQUESTS FOR PRODUCTION OF
DOCUMENTS; PORWARD TO MR, THEOS
FOR REVIEW AND COMMENT.
, : $1,440.,00

Tota! Fees:

! RXPENSES
Date Deseription . R i )
05/04/10 COPIES . ) 2.00
05/05/10 COURIER SERVICES =~ _— 2.00
05/05/10 POSTAGE ’ 0.88
Total Expenses: : - $4.88
1
OFFICES IN:

CHARLESTON, 6C CHARLDYTE, NC COLUMBIA, SC GREENSBORC, NC GREENVILLE,EC  KLTON HEAD, sc MYRTLE BEACH, 8C RALEIGH, NC

#3226-47700
Shoun 00354
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o

CHARLESYON, SC

'NEXSEN|PRUET

TIME SUMMARY RECAP

Timckeeper - ) ) Fitle,

CD SHOUN ~ . . B COUNSEL 360 .$400.00  $1,440.00
Total: 3.60 $1,440.00
OFFCES (N

CHARLOTYE, NC COLUMBIA. 80 GREENSBORO, NC GREENVRLE,5C  HILTON HEAD, 6C MYRTLE BEACH, 6C RALEIGH, NC

#3226-47700
Shoun 00355
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NEXSEN{PRUET

1rs ¢ ‘ Remit Address:

. . Post Office Drawor 2426
PERSONAL CARE, INC. : Columbia, SC 29202
C/O JERRY N, THEOS, ESQUIRE
URICCHIO, HOWE, KRELL, JACOBSAON, Matter No. 047020-00001
TOPOREK, THEOS & KEITH, PA Tnvolce No. 53368064
17 1/2 BROAD STREET . Involce Date June 2,2010
CHARLESTON, SC 29401 : Attorney . CD SHOE%
Re: PERSONAL CARE, INC. - VS. HATTIE M. ASKEW D/B/A T

LOW COUNTRY MEDICAL TRANSFORT, F/K/A LOW COUNTRY
MEDICAL TRANSPORT, INC.

Current Charges $1,444.88

$1,444.88

New Balance

ALL BILLS ARE DUE AND PAYABLE IN FULL UPON RECEIPT OF THIS INVOICE. A LATE PAYMENT CHARGE
OF 1%% PER MONTH WILL BE ADDED TO ANY BALANCE REMAINING UNPAID 30 DAYS AFTER THE
BILLING DATE:

OFFICER IN: . .
CHARLEBTON, 8¢ CHARLOTTE, NC COLUMEIA, 6C - GREENSECRO.NC GREENVIULE, §C  WILTON HEAD, 8C MYRTLE BEACH, SC RALEIGH, NG

#3226-47700
Shoun 66356
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NEXSEN!PRUET

s + SR . Remit Address:

. Post Office Drawer 2426
PERSONAL CARE,INC. | Columbia, SC 29202
C/OJERRY N. THEOS, ESQUIRE - o
URICCHIO, BOWE, KRELL, JACOBSAON, Matter No. 047020-00001
TOPOREK, THEOS & KEITH, PA Invoice No. 53368064
17 1/2 BROAD STREET Invoice Datet June 2,2010

CHARLESTON, SC 25401 Attorpey CD SHOUN

Re: PERSONAL CARE, INC. - VS. HATTIE M. ASKEW IVB/A .
LOW COUNTRY MEDICAL TRANSPORT, F/K/A LOW COUNTRY
MEDICAL TRANSPORT, INC. '

Current ChEIEES .cuvmriemssasecns $1,444.88

e $1,444.88

- New Balance:..,.........

~

ALLBILLS ARE DUE AND PAYABLE IN FULL UPON RECEIPT CF THIS INVOICE. A LATE PAYMENT CHARGE
OF § %% PER MONTH WILL BE ADDED TO ANY BALANCE REMAINING UNPAID 30 DAYS AFTER THE
BILLING DATE.

OFRCE IN: )
" CHARLEBION,6C  CHARLOTTE, NG COLMER, 5C  GREENSBORD,NC - GREEWVULE 5C HILTONHEAD.SC  MYATLEBEACH.80  RALEIGH NG

#3226-47700
Shoun 00357
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Kerr, Michelle T. '

From: Kerr, Michelle T.

Sent: Monday, June 07, 2010 10:20 AM

To: ‘befgnevitch@comcast.net!

Ce: Shoun, Cheryl D.; jerry@uricchio,com’; ‘Janet@uricchio.com’

Subject: Personal Care, Inc. v. Hatllo M. Askew = Attached filed Reply for your review

Attachments: 676665_1,PDF
Bernle:

Attached please find for your review and file a Filed Stamped copy cf the Reply to Counterclaim in the ebovg-
referenced matter. Should you have any questions or concerns, please let us know.

Thanks,
. Michelle

Michelle T. Kerr

Asslstant to Cherle W. Blackburn,
Paul A..Dominlck, Cheryl D. Shoun
and Marllyn Trevino

NEXSEN PRUET
205 King Street, Suite 400 .
Chsrleston, South Carollina 28401
P.O. Box 486 (28402)

DD: 843.720.1780, F: 843.720.1777

mkerr@nexsenpruet.com
roww.nexsenpruel.com

CONFIDENTIAL COMMUNICATION: The Information contalned in this message may contain legally privileged
and confidentlal Information Intended only for the use of the Individual or entity named above. If the reader Otfl thls{
‘message s not the Intended reciplent, you are hereby notified that eny dissemination, distribution or duplication o
this transmisslon s strictly prohibited. If you have received this communication In error, please notffy us by |
telephone or emall immedlately and return the original.message to us or destroy all printed and electronic coples.
Nothing In this transmission is intended te be an elecironlc signature nor to constitute an agreement of any kind
under applicable law uniess otherwise expressly indicated. Intentiona! Interception or dissemination of electrontc
mall not belonging 1o you may violate federsl or slate law.

IRS CIRCULAR 230 NOTICE: Any federal tax advice contalned In this communication (or In any attachment) is
not intended or written to be used, and cannot be used, for the purpose of (I} avoiding penaities under the Internal
Revenue Code or (i) promoting, markeling or recommending any transaction or matter eddressed in this
communication, :

!

6/7/2010 .

#3226-47700
Shoun 00666
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IN THE COURT OF COMMON PLEAS
-NINTH JUDICIAL CIRCUIT -
C/A NO. 2013-CP-10-1396

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
PERSONAL CARE, INC.

Plaintiff,
AFFIDAVIT OF JERRY N. THEOS
v8, :

JERRY N. THEOS; URICCHIO, HOWE,
KRELL, JOHNSON, TOPOREK, THEOS
& KEITH, PA; CHERYL D. SHOUN;
AND TAYLOR, SHOUN, BOWLEY &
BYRD, LLC,

Defendant.

vvvvvvvvvvvvuv S N

The undersigned, Jerry N. Theos, having been duly sworn, hereby deposes and says that:

1. Tam a partner of Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, P.A.

2. 1 am over the age of eighteen, T am a party in this action, and I am competent to testify
concerning the matters contained in this Affidavit, and I submit this Affidavit with
information based on my perscnal knowledge, and, if called as a witness, could or would
testify to the truth of the facts stated here,

3. That, prior to representing Personal Care, I met with Bernie Cignavitch to discuss
Askew’s actions and the harm her actions caused Personal Care; at our meeting, Mr.
Cignavitch insisted that I write the allegedly defamatory letter (attached as Exhibit 1) and
to copy the letter to a third party (a dialysis clinic) in order to ensure that the dialysis
clinic was aware of Ms. Askew’s actions which Mr. Cignavitch alleged caused Personal
Care harm; I advised Mr. Cignavitch that sending such a letter to a third party could
expose Personal Care to a defamation counterclaim, but Mr. Cignavitch insisted that the
letter be sent to the dialysis clinic as well. '

4. Further, before the allegedly defamatory letter was sent, Mr. Cignavitch and his manager
Tim Pitko were again advised of the potential of a defamation counterclaim arising out of
the allegedly defamatory letter. Again, my co-counsel Shoun and I expressed our
concerns about forwarding the letter to a third party: See Email from Shoun to Theos
dated September 4, 2009 stating: “I told Tim I am hesitant to write the dialysis clinic
...” Bates numbers Theos 12 and 13.

5. Despite these wamings, Mr. Cignavitch insisted that I forward the letter to a third party,
and the letter was prepared with information that Mr. Cignavitch provided to Ms. Shoun
and me.
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6. Initially, as sworn to in both his initial Verified Complaint and Amended Verified
Complaint, the gravamen of Mr. Cignavitch’s claim was that Shoun and I did not advise
Cignavitch of the counterclaim for over two years. In his verified Complaint, Mr,
Cignavitch swore: “This le 1 ice Co nt centers upon efendan

r’ té two (2 caxdea in telling the Plainti eir _client in an
suit, th defamation counterclaim had been filed against the Plaintiff.”
Mr. Clgnawtch s sworn allegation is repeated by his expert Robert D, Dodson, J.D.,

where, in his sworn Affidavit, he asserts:

“I am also extremely critical of Theos and Shoun for not timely advising:
their client about the counterclaims against it.” According to the Verified
Complaint Theos and Shoun ‘neglected to tell their client, Plaintiff, for more
than two years about the fact the Plaintiff was being sued for money
damages because of their own allegedly defamatory statements.’ ... Theos

and Shoun’s conduct in not telling their client about the counterclaims, the
very counterclaims that were created because of their own incompetence,
negligence and recklessness, violated theses provisions and were also

contradictory to what reasonably prudent lawyers would do under like or

similar circumstances. These omigsions (failing to timely mform their client

ut th I ims) were signi for numerous reasons.’

However, the following emails (attached as Exhibits 3 to 8) refute Mr.
Cignavitch’s and his expert’s original sworn assertionis:

1. Email from Shoun to Cignavitch dated March 19, 2010: “Hey Bemie: Hope

this finds you well. We have received an Answer and Counterclaim on behalf of

the Defendant in this action. I need to get a copy of the Counterclaim to you; a

response is due April 9*, May I fax to you? Will you provide the correct number?
.. Thanks, I look forward to hearing from you.” Bates number: Theos 56.

2. BEmail from Smith to Cignavitch dated March 19, 2010; “Mr.’Cignavitch,~
attached please find a filed copy of the Answer and Counterclaim.” Bates number
Theos 54 - §5.

3. Email from Shoun to Cignavitch dated March 26, 2010: “I am attaching a copy
of a letter I am sending to Askew’s counsel requesting an extension of time in
which to respond to the Counterclaim. As I think we discussed earlier, when we
granted an extension to Askew’s attorneys, this is a routine practice, and I have no
reason to think it will not be granted. You will see, if granted, our response will be
due mid-May giving us plemy of time to talk over the allegations. Even if it is not
granted, the response isn’t due untilt mid-April. ....I sincercly appreciate your
patience in this matter, and look forward to mlkmg with you regarding the
Counterclaim,” Bates number Theos 57 - 58.

4. Bmail from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey. I am
back in the office today and have received conflrmation of our 30-day extension to
respond to the Counterclaim in this case. OQur reply is due on or before May 13,
2010. Please let me know a time that is good for you for us to get together to talk
over our response. We may even be able to do it by phone if your schedule is full.

 (00502188.00C.1 ) . Page 2 of 6
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In the meantime, 1 will probably prepare a draft and send it to you as a starting
point.” Bates number Theos 59.

5. Email from Shoun to Cignavitch dated April 13, 2010;: “Please remember that
a reply to the Counterclaim by Ms. Askew will have to be served by the latter part
of May.” Bates number Theos 61,

6. Email from Kerr to Cignavitch dated June 7, 2010; “Bemie; Attached please
find for your review and file a filed stamped copy of the Reply to Counterclaim in
the above-referenced matter. Should you have any questions or conceins, please
let us know.” Bates number Theos 72.

Based on these email communications alone, Shoun and 1 unequivocally and timely -
informed Mr. Cignavitch of the Askew counterclaim asserted against Personal Care.
However, when I attended the hearing for Personal Care’s Motion to Restore, which Your
Honor presided over, 1 was stunned when Tom Pendarvis cavalierly told the Court: “And
there’s just simply fact questions that are all throughout this. Certainly he knew about the
counterclaim, Certainly he knew there were issues with the defense of the case, but he’s
being told the whole time this is, you know, I have a meritorious claim,” (Transcript of
Hearing, p. 22,1. 7 - 11),

With Pendarvis’ statement to the Court, he admitted to the Court that Personal Care’s
central allegation in its Verified Complaint — sworn to by Mr. Cignavitch — was a lie.

7. As Mr. Cignavitch’s central assertion was easily proved to be false, Mr. Cignavitch has
now shifted gears alleging that he did not fully understand and comprehend what the
counterclaim meant (i.e., that Personal Care was being sued for money damages) until
some time between the first mediation of the underlying case (which was May, 2012) to
August, 2012 (when he alleges was the first time he was notified a conflict of interest had
arisen). Indeed, Mr. Cignavitch’s Affidavit (submitted to the Court in regard to his
Motion to Restore) states that Theos and Shoun did not explain the legal nature of
Askew’s counterclaim or that it was a separate lawsuit seeking money damages against
Personal Care, Now Mr. Cignavitch swears that he was unaware of the “‘true nature of the
counterclaim” and thus “began to realize the adverse circumstances” after the first
mediation in May of 2012. However, as before, such sworn assertion, is also patently
false.

8. Indeed, Shoun and I explained to Mr. Cignavitch that Askew had filed a counterclaim for
defamation (the exact type of counterclaim Mr. Cngnavitch was warned might occur). Mr.
Cignavitch was advised to put his insurance carrier on notice of the Askew Counterclaim
and Shoun and I asked Cignavitch to provide his insurance camier information to us
(attached as Exhibits 9 to 10), but he refused to do so:

1. Bmail from Shoun to Cignavitch dated March 19, 2010: “Also, if you
il s vide youwr insurance information, we will submit th

Counterclaim to your carrier, asking it to defend and indemnify you. We

will need a copy of the policy if you have it. Thanks. I look forward to
hearing from you.” Bates number Theos 54.

{00502168.DOC.1 ) Page3of 6
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2. Email from Shoun te Cignavitch dated April 6, 2010: “Bernie: I forgot
to mention this again — please get your insurance information to me as
quickly as you can. Thanks.”

Mr. Cignavitch decided he did not want to put his insurance carrier on notice of the
Askew counterclaim and expressly told us that he did pot want to put his insurance carrier
on notice, despite being advised to do so. Instead, Mr. Cignavitch told us to also defend

against Ms. Askew’s counterclaim allegations. Again, as_of March 19, 2010, M.
Cignavitch was notified that Askew 8 counterclaim was seeking money damages ang that

e shoul is insuran ce to defend and indemnify Personal

9. Mr. Cignavitch was made aware that Ms. Askew had filed a counterclaim and was
seeking damages against Personal Care based on the allegedly defamatory letter and, at
Mr. Cignavitch’s direction, Shoun and I began defending against the counterclaim as
well, including preparing a Reply with Mr. Cignavitch’s input.

10, Significantly, Personal Care’s Complaint specifically alleges negligence against Shoun
. and me for sending the alleged defamatory letter. The Complaint alleges that the
counterclaim was filed in 2010, and one of the elements of damage that Mr. Cignavitch is
seeking is our attorneys’ fees incurred in defending against the counterclaim; accordingly,
based on Personal Care’s own Complaint, the damages of Personal Care ate alleged to
have begun at the latest by May of 2010,

11, As set forth in Cheryl Shoun's exhibits I, J and K to her Memorandum, Ms. Shoun
discussed the counterclaim with Cignavitch in May of 2010, so Mr. Cignavitch was
~ aware of the counterclaim and he was aware he was incurring additional attorneys’ fees
because of the counterclaim, i.e., Mr. Cignavitch was aware of the damages he is now
claiming in his present lawsuit in May of 2010.

12.1 was also copied on Mr. Cignavitch’s counsel Tom Pendarvis' email on March 7, 2013,
attached as Exhibit 11, where Mr. Pendarvis admitted that he had concerns that the statute
of limitations on Mr. Cignavitch’s claim would run on March 8, 2013; further, Mr.
Pendarvis filed an initial Verified Complaint where, under oath, his client verified that the
statute of limitations was going to expire within 10 days, thereby excusing Personal
Care’s requirement to have an expert affidavit with the filing,

13,1t is unbelievable for Mr. Pendarvis, Mr. Cignavitch's counsel, to miss the specific time
period deadline set forth in the Order of Judge Dennis and, after having confirmed in
writing that the statute of limitations was going to expire on March 8, 2013, and he and
his client filing a verified complaint to the same effect, Mr. Pendarvis now asserts that the
statute of limnitations has not run based on a subjective belief of M. Cignavitch not fully
grasping his full damages until a mediation of the underlying case.

FURTHER, AFFIANT SAYETH NOT. [ /j \ MMK
. d

\{erry N. Theos NUNOR
Sworn {o and subscribed.before me TR )
This L day of &cembe\— 20‘34./ s \\
. (;«/ e ,‘_._....--»""')
{09502188.00C.1 ) Page 4 of 6
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o lry Publibfor Souti€arolina |
My Commission expires: &/ +H17

(00502188.00C.1 )
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CERTIFICATE OF SERVICE

I hereby certify that, this _Z7%__ day of
the foregoing Affidavit on counsel of Record via U.S. Mail, with sufficient postage affixed

thereto, properly addressed as follows:

PENDARVIS LAW OFFICES, P.C.

Thomas A. Pendarvis, Esq.
Catherine B. Kerney, Esq.
500 Carteret Street, Ste. A
Beaufort, SC 29902-5066

GEORGE J. KEFALOS, PA
Oana Dobrescu Johnson, Esq.
46A State Street

Charleston, SC 29401

K & L GATES, LLP

Richard A. Farrier, Jr., Esq.
134 Meeting Street, Suite 200
Charleston, SC 29401

{00302(88.DOC.1 ]

Barnwell Whaley Patterson & Helms, LI.C

Legal Assistant

Page 6 of 6

, 2014, T served a copy of
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

" Personal Car_e,,'.-'lf'n'c;:;,

Jerty N, Theos, et al,

IN'THE COURT OF COMMON PLEAS
NINTH JURICTAL.CIRCUIT

Case N6.:.2013:-CP-10-1396

AFFIDAVIT OF CHERYL D, SHOUN

Defetidants;

)

)

)

)
)
Plaintiff, )
)

)

)

)

)

PERSONALLY APPEARED before me, the undersigned; Cheryl D. Shoun; who fust:

being duly:swor states and deposes as follows:

1

That: sh6 i§. over flie; age of ‘cighteen yeats, is otlierwise eompstent o make this

Affidavit, subinits this Affidavit with infortiation based on her personal knowledge,.

andif called 4 a ‘withess, could afid Would, fesfify, 1o-the truth, of the. facts stated

herein;:

"That: she was onc of the attorneys; representing Personal Care: in the action titled.

Persorial Care; Ine. v. Hattie M. Askew;
As-otie of the ‘attorneys for Petsonal Care she- did; on or about March 19,2010,
advise Bernie Cignavitch, @ principal of Personal Care, that ‘an Aniswer’ atid

Courttetclaimi had beeii served iii this matter, as evidenced by thé email attached

hereto as Exhibit 1 and made.a part hiercof by fefetence; .

That,-pursuant. to the.request of Mt. Cignavitch, evidenced: in.his email found in

Exhibit 1- hereto, she called and spoke with Mz, Cignaviteh, during which eall she

Teiterated. the réceipt of the Answer on behialf of Hattie: M, Askew; and -advised that
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a copy of 4said Answer and Counterclaim would be sent to Mr. Cignatvitch in the
immediate future;

That on or about Marcéh 19, 2010, she caused to be forwarded to Mr. Cignavitch a
copy of the Answer and Counterclaim enterea against Personal Care by Hattie M.
Askew, as eviden;:ed by the emails found in Exhibit 1 hereto;

On or about.March 19, 2010, the undersigned also requested of Personal Care the
contact information for its insurance carrier, which would ;llow counsel to submit
the Coﬁnterclaim to Personal Care’s can’ier,v requesting a defense and
indemnification therefor;

ﬁat on or about March 26, 2010, she once again communicated with Mr.
Cignavitch, as the principal of Personal Care, cc_)nceming the Counterclaim filed
against it, gs evidenced by Exhibit 2 attached hereto and made a part hereof by
reference. Further, that in that communication, she advised Mr. Cignavitch that she
was going to request an extension of time in which to respond to said.vCounterclvaim,
and she attached a copy of her letter to opposing co'uns.el, requesting such extension
of time. Finally, in that communication to Mr. Cignavitch, she emphaéized the date
a response would be required to the Counterclaim;

On or about April 6, 2010, Ms. Shoun .notiﬁcd Bernie Cignavitch that she was in
receipt of the letter, signed by opposing counsel, confirming an extension of time in
which to enter a Reply to the Counterclaim. She further requested that Mr.
Cignavitch advise when he and Ms. Shoun could discuss the allegations of the
Counterclaim so to formulate the Reply thereto, all as evidenced by Exhibit 3

attached hereto and made a part hereof by reference;

Page 2 of 4
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10.

11

12.

13.

Further, on April 6, 2010, Ms: Shoun again requested Personal Care’s insurance
information so as to allow. for the submission of thé Counterclaim, together with a
request fo'r- _defense and indemnity, to Personal Care’é insurance carrier, as
evidenced by Exhibit 4 attached hereto and made a part hereof by reference;
That prior to May 5, 2010, counsel for Personal Care spoke with a representative of
that entity, confirming that the information previoﬁs]y pfovided to counsel
concerning Hattie M. Askew, and the business practikces in which she had allegedly
engaged were true and accurate and further, that the contents of the 1etter déted
September 14, 2009, and sent on behalf of Personal Care to Low Country Medical
Transport wés correct and accurate; |
That prior to May 7, 2010; a draft of the Reply to the Counterclaim filed againsi
Personal Care Was forwarded to that entity for review and consideration;
That on or about June 7, 2010, a copy of the filed Reply td the Counterclaim was
provided to Personal Care, as evidenced by Exhibit 5 attached hereto and made a
part hereof by reference;
That on or abbuf June 7, 2010, a copy of the Second Request for Production served
on behalf of Personal Care upon the Defendant Hattie M. Askew was forwarded to
Mr. Cignavitch and that the first item included in the Second Réquest. for
Production sought from the Défgndant the following, as evidenced by Exhibit 6
a;ttached hereto and made a part hereof by reference;
Each and every document, which supports the Defendants claim that it
was damaged as a result of the letter dated September 14, 2009, as
alleged in the Defendant’s Counterclaim. This shall include, without
limitation, any and all letters or memoranda or other written documents

pursuant to which any business contracts were cancelled or otherwise
modified. as a result of the referenced letter; written documents

Page 3 of 4
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“pursuant 1o w}nch thie: Defendani was: ddvised thiat any thikd paﬂy
changed 1ts posmon with the Deféndant exther pcrsona]ly ot

.documents whlch support Defendants claim for damages

14. “That: Peisonal. Care was and had been thade aware on several occasions, of the:
Coutiteraliivi filed agaidst it by Hattie M. Askéw; ihat i that Couterclain Ms,.
Askew was seeking: daiiages from Pérsonal Cire, and tliat counse] for Personal
‘Care 'soiight fosecure dééxirin'eﬁt%n.i;dnf; of ‘the. damages allegedly suffered by Hattie
M. Askew asa resuli-of the letter-written on b@lié.lf:-oﬁf:ﬂ_e.rsonal Caré on Sepleinber-
19;.2009;

15.. Thet:priot to the expiration of June'2010, Personal Care was billed for. aitorneys’
fees: incurfed in ‘defendirg fic Cb.umrélai'm? as evideénced by Exhibit 7 attached.
heréto and made 4 part hereof by referenie, -and that, upon jnformation and belief,

‘Peisonal Care paid thess charges in full by the end of Migch 2011

AFFIANT FURTHER SAYETHNQT,

A SEO\!{L

Sworn to #nd subscribed beforc me

, 2014,

Notary Publ‘ (3 for ‘South Cax olma

My Cominissioh expires, 2| % } 23

Page 4 of 4.
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

PeErsoNAL CARE, INC.,

Plaintiff,
VS.

Jerry N. Theos; UriccHIo, Howe, KRELL,
JOHNSON, TOPOREK THEOS & KEITH, PA;
Cheryl D. Shoun; and TAYLOR, SHOUN,
BowLEY & BYrD, LLC,

Defendants.

CIVIL ACTION NO. 2013-CP-10-1396

CERTIFICA'I\‘E
SERVICE

i
1Y

4
1
\

|, Andrea L. Goodreau, paralegal for Pendarvis Law Offices, PC, hereby certify that
| have served the document listed below upon counsel of record by mailing a copy of
same, postage prepaid and return address clearly indicated on said envelope, to said

Defendants at the following addresses:

M. Dawes Cooke, Jr., J.D.

Phillip S. Ferderigos, J.D.

BARNWELL, WHALEY, PATTERSON & HELMS, LLC
PO. Drawer H

Charleston, SC 29402
‘mdc@barnwell-whaley.com
pferderigos@barnwell-whaley.com
Attorneys for Defendants Jerry N. Theos
and UriccHIo, HowE, KRELL, JACOBSON,
ToPOREK, THEOS & KEITH, P.A.

‘Richard A. Farrier, Jr., J.D.
'K&L GATES LLP

134 Meeting Street, Suite 200
Charleston, SC 29401
richard.farrier@klgates.com
Attorneys for Cheryl D. Shoun

George J. Kefalos, J.D.

Oana D. Johnson, J.D.

GEORGE J. KEFALOS, PA

46A State Street

Charleston, SC 29401
george@kefaloslaw.com
oana@kefaloslaw.com

Attorneys for Defendant TAYLOR BOWLEY
AND BYRD, LLC '
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Documents Served: PLAINTIFF'S MOTION TO ALTER OR AMEND JUDGMENT, MOTION
INFORMATION COVER SHEET

Andrea L’ Goodrea
Beaufort, South Carolina '
March 13, 2015

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) C/A NO. 2013-CP-10-1396

PERSONAL CARE, INC.

)
)
Plaintiff, ) : '
: ) MEMORANDUM IN OPPOSITION TO
Vs, ) PLAINTIFF’S MOTION TO ALTER
. ) OR AMEND JUDGMENT
JERRY N. THEOS; URICCHIO, HOWE, ) ' - ~
KRELL, JOHNSON, TOPOREK, THEOS ) <os =2
& KEITH, PA; CHERYL D. SHOUN; AND) S
TAYLOR; SHOUN, BOWLEY & BYRD, ). 25
LLC, ‘ ' ) = gy
Defendant. ) ._ ,%EJ X
v b

TO: THOMAS A. PENDARVIS, ESQUIRE, COUNSEL FOR THE PLAINTI} :F: :

Jerry N. Theos and Uricchio, Howe, Krell, Johnson, Toporek, Theos & Keith, PA, and
Taylor, Bowley & Byrd, LLC (hereinafter collectively referred to as “Defendants”), hereby
respectfully submit their Memorandum in Opposition to Plaintiff’s Motion to Alter or Amend

Judgment.

Plaintiff has filed a Motion to Alter or Amend Judgment which presents no new evidence
or issues to be considered by the Court; rather, the Plaintiff is merely rehashing the same prior
arguments that Your Honor already rejected. For the same reasons Your Honor denied
Defendants” Motion to Dismiés, Defendants respectfully request Your Honor summarily deny

the Plaintiff’s Motion to Alter or Amend Judgment.

Respectfully submitted,

[SIGNATURES ON FOLLOWING PAGE]

{00526209.DOC.1 }
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Dated: March , 2015

{00526209.D0C.1 }

BARN /']z-!:WH LLEY PATTERSON & HELMS, LLC
y y/,% = |

Phillip&-F&derigos

288 Meeting Street, Suite 200

Charleston, South Carolina 29401

(843) 577-7700

pferderigos @barnwell-whaley.com

COUNSEL FOR JERRY N. THEOS AND URICCHIO,
HOWE, KRELL, JOHNSON, TOPOREK, THEOS &
KEITH, PA '

GEORGE J; KREATOS, PA.
By' /4“’ Oq"u\‘—\‘(/L\AK_\ W‘JM Lepte e .

P (/.-“C((;\..‘

Oal}g obrescu Johnson, Esq.

46X State Street

Charleston, SC 29401

(843) 722-6612

QOana@kefaloslaw.com

COUNSEL FOR TAYLOR, BOWLEY & BYRD
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CERTIFICATE OF SERVICE

I hereby certify that on the da?ﬂ/’a day of March, 2015, I caused a copy of the foregoing |
Memorandum to be mailed to counsel of record with sufficient postage and correctly addressed
as follows:

PENDARVIS LAW OFFICES, P.C.
Thomas A. Pendarvis, Esq.
Catherine B. Kemey, Esq.

500 Carteret Street, Suite A
Beaufort, SC 29902-5066

GEORGE J. KEFALOS, PA
Oana Dobrescu Johnson, Esq.
46A State Street

Charleston, SC 29401

K & L GATES, LLP
Richard A. Farrier, Jr., Esq.
134 Meeting Street, Suite 200

Charleston, SC 29401 . -
<

w319

Barnwell Whaley Patterson & Helms, LLC} -

By: “he /7%%(—/

A
Beverly M‘l/ﬁon, Legal Assistant

eI

ONOM I QLY

1403 40
GG :11WY 92 4WHSIN

{00526209.00C.1 }
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- STATE OF SOUTH CAROLINA | )
. ) »'
COUNTY OF CHARLESTON ) i’ '
Personal Care, Inc., ) e
Plaintiff, )
v. )
: ) DEFENDANT SHOUN’ '
Jerry N. Theos, et al. )  MEMORANDUM IN OPPOSITION TO
) PLAINTIFFE’S MOTION TO ALTER OR
Defendants. ) AMEND JUDGMENT
) .

Defendant Cheryl D. Shoun (*Shoun”), through undersigned counsel, hereby submits this
memorandum in opposition to Plaintiff’s Motion to Alter or Amend Judgment (“Mption to
Amend”).

Plaintiff failvs to cite any new evidence or change in contfolling law to support its Motion
to Amend. Instead, Plaintiff repeats the same arguments it raised before the Court at the hearing
on the Motion to Restore as well as in its Memorandum in Support of the Motion to Restore.
The Court wisely rejected these arguments in its well-reasoned and thorough Order, and Shoun
respectfully submits that the Court should similarly deny Plaintiff’s Motion to Amend.

Moreover, the Court can deny the Motion to Amend without holding a hearing or
requiring additional briefing. A Rule 59(e) motion “may in the discretion éf the court be
determined on the briefs filed by the parties without oral argument.” SCRCP 59(f); see Pollard
V. Cnlj. of Florence, 314 S.C. 397, 402, 444 S.E.2d 534, 536 (Ct. App. 1994)j (finding that
plainti_ff‘s Rule 59(e) motion constituted a “brief” where it was seven typewritten pages, set forth
arguments on the issues raised, and gave citations to iegal authority); see also Pappas v. Ollie's
Seafood Grille & Bar, L.L.C., No. 2007-UP-090, 2007 WL 8326636, at *8 (S.C. Ct. App. Feb.

23, 2007) (unpublished) (finding plaintiffs’ Rule 59(e) motion to be the functional equivalent of.
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a brief where the motion stated that the grounds for plaintiffs’ arguments “are set forth in
Plaintiffs’ memoranda formerly filed with the Court, the arguments made by Plaintiffs at the
June 22, 2004 hearing, and the arguments to be asserted by Plaintiffs at the hearing on this
motion,” and observing that there was no “meaningful distinction between Plaintiffs’
incorporation by reference of their prior memoranda and oral arguments in the case and the
detailed post-trial motion submitted in Pollard”). Like the motions in Pollard and Pappas,
Personal Care’s Motion to ‘Restore sets forth arguments and incorporates the record, prior
memoranda, and exhibits. See Motion to Restore at 4 (“Based on the foregoing arguments, the
record, prior memoranda and exhibits, the Order should be altered or amend [sic] to find that
Plaintiff’s motion to restore should be granted[.]”). As any information conveyed by the movant
through a hearing én the Motion will impliedly be a restatement of things thrice before argued to
this court already, that proceeding would seem to be of little utility. Accordingly, the Court
would be well within its discretion to deny the Motion without further briefing or argument.
CONCLUSION

For the foregqing reasons, as well as for the reasons set forth in the Court’s Order, in the
memoranda and exhibi-ts filed in this case by Shoun and the other Defendants, and the arguments
made by ‘each dgfense counsel at the hearing on the Moti‘on to Restore, Defekndant Shoun

respectfully réquests that this Court deny Plaintiff’s Motion to Amend.

SIGNATURE BLOCK ON NEXT PAGE
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Charleston, South Carolina

Dated: April 8, 2015

Respectfully submitted,

Richafl A. Farrier, Jr 0
SC Bar No. 001962.
E-Mail: richard.farri @kf gates.com

K&L GATES LLP

134 Meeting Street-
Suite 200

Charleston, SC 29401
Telephone: 843.579.5600
Facsimile: 843.579.5601

ATTORNEY FOR DEFENDANT SHOUN
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
) .
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
PERSONAL CARE, INC., ) Case No.:2013-CP-10-1396
)
Plaintiff, ) o R =~ S
) T eS T&
bR o
VS. ) e ey
) R
JERRY N. THEOS; URICCHIO, HOWE, ) CERTIFICATE OF SERVIC® ' ©
KRELL, JOHNSON, TOPOREK THEOS & ) ' =t B
KEITH, PA; CHERYL D. SHOUN; AND ) SF o
TAYLOR, SHOUN, BOWLEY & BYRD, LLC,) - -'g TN,
) -
Defendants. )
)

[ hereby certify that a copy of DEFENDANT SHOUN’S MEMORANDUM IN
OPPOSITION TO PLAINTIFF’S MOTION TO RESTORE was served upon the following
counsel of record by placing the same in the United States mail, first class postage prepaid,
addressed as shown below this 17th day of November, 2014:

Thomas A. Pendarvis, Esq. M. Dawes Cooke, Jr., Esq.

Catherine B. Kerney, Esq. Phillip S. Ferderigos, Esq.

PENDARVIS LAW OFFICES, P.C. BARNWELL WHALEY PATTERSON &
500 Carteret Street, Suite A HELMS, LLC

Beaufort, SC 29902-5066 P.O. Drawer H

Charleston, SC 29402

Attorneys for Defendants Jerry N. Theos and
Uricchio, Howe, Krell, Jacobson, Toporek,
Theos & Keith, P.A.

Attorneys for Plaintiff

Oana D. Johnson, Esq.
GEORGE J. KEFALOS, P.A.
46A State Street ’
Charleston, SC 29401

Attorneys jor Defendants Taylor, Bowley &
Byrd LLC

HQ il

K&K GATES LLP

134 Meeting Street, Suite 200
Charleston, SC 29401
Phone: 843.579.5600
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DEFENDANTS’ SUPPLEMENTAL
MEMORANDUM ADDRESSING
MAXWELL v. GENEZ

STATE OF SOUTH CAROLINA

Jerry N. Theos; Uricchio, Howe, Krell, )
Johnson, Toporek, Theos & Keith, PA; Cheryl )
D. Shoun; and Taylor, Bowley & Byrd, LLC, )
)
)

Defendants.

Defendants Cheryl D. Shoun and Taylor, Bowley & Byrd, LLC (hereinafter collectively

“referred to as “Defendants”), through undersigned counsel, hereby ‘submit this memorandum in

response to the Court’s request for supplemental briefing. Specifically, the Court requested that
the Aparties address the following questions:
(1) Does Maxwell v. Genez, 356 S‘.C. 617 (2003), “require the Court to restore the case and
subsequently address any Statute of Limitations issue only after the case is restored?”
(2) “Or does [Maxwell] allow the Court to address the Statute of Limitations issue
sir'nultaneously with the Motion to Rest(;re, as the Court has done so in its prior Order?”

As explained more fully below, the answer to the first question is no, and the answer to the

second question is yes.

Nothing in Maxwell requires a court to restore a case upon a motion to restore. Indeed,
: ;

the Maxwell Court did not even rule on when, if ever, a court must restore a case to the docket.

Rather, the two questions beforé the Supreme Court in Maxwell were limited to issues

surrounding the time period in which a party files its motion to restore. Maxwell, 356 S.C. at -

619-20. In answering these questions, the Supreme Court held (1) that a party can move to

restore a case to the docket more than one year after the claim was stricken without violating
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Rule 40(j), and (2) that Rule 6(b) is ina;.)pli'cable to Rule 40()) becauée Ru1¢ 40(j) does not have a
deadline during which a motion to restore must be filed. /d at 621-22. Because the Maxwell
Court’s holding is confined to the timing of the filing of a motion to restore, Maxwell in no way
dictates when a court must restore a case to the docket.

Far from requi_ring this Court to restore the instant case, Maxwell clearly contemplates
that the Court‘has discretion to deny a motion to restore upon consideration of a party’s statute-
of-limitations argument. In Footnote 2 of the opinion,_ the Supreme Court expressly
“disagree[s]” with the plaintiff’s argument that the defendants could not “oppose the motion to
restore on grounds of the expiration of the statute of limitations.” Id .at 622 n.2. The Court
instead explains that once one year had passed since the plaintiffs’ complaint had been stricken
from the docket pursuant to Rule 40(j); the defendants “were no longer bound by their agreement
not to ch.allepge the [plaintiffs’] action on statute of limitations gréunds.” Id. Thus, under
Maxwell, a party is well within its rights to challenge a motion to restore on statute-of-limitations
gr_oupds. Moreover, the Court reversed the decision of the Court of 'Appeals, which had
remanded the case to the circuit court with iﬁstructions to restore the case to the docket. The
Court’s revefsal of the opinion mandating restoration to the docket, coupled with the Court’s
inclusion of Footnote 2, undermines any argument that restoration of a c‘ase 1S automatic upon a
motion to restore. - By explaining to the parties and the lower courts the Court’s opinion on the
propriety of a statute-of-limitations argument raised in opposition to amotion to restore, the
Court made clear that motions to restore--far from beiné formaliAstic exercises resulting n

automatic restoration--are subject to attack by opposing parties and denial by the court.
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CONCLUSION
‘Althnough Maxwell held that a party may file its motion té restore more than a year after
the case was stricken from the docket, the opinion makes clear tvhatv restoration is not automatic
and that a court may consider a party’; statute-of-limitations argument raised in oppbsition'to the
| motion to restore. Therefore, Maxwell does not require this Court to restore the case pridr to
considering "the Defendants’ statutejof-limitations arguments. For the foregoing reasons,
Defendants respectfully submit that, pursuaht to Maxwell, the Court’s previous Order denying

the Motion to Restore was procedurally proper and within this Court’s discretion.

i
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Dated:

Chafleston,’ South Carolina

May 21, 2015

Respectfully submitted,

Richfiyd A. FarrieedJr.

SC Bar No. 001962

E-Mail: richard.farrier@klgates.com
K&L GATES LLP

134 Meeting Street

Suite 200 - .

Charleston, SC 29401

Telephone: 843.579.5600

Facsimile: 843.579.5601

ATTORNEY FOR DEFENDANT SHOUN

George F Kefalos v
SC Bar No. 003225

E-mail: george(@kefaloslaw.com
Oana D. Johnson

SC Bar No. 100373

E-mail: oana@kefaloslaw.com
46 A State Street

" Charleston, SC 29401

Telephone: 843.722.6612
Facsimile: 843.377.1310

ATTORNEYS FOR DEFENDANT TAYLOR

- BOWLEY AND BYRD
i
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'STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
PERSONAL CARE, INC,,

Plaintiff,
VS.
JERRY N. THEOS; URICCHIO, HOWE,

) KRELL, JOHNSON, TOPOREK THEOS &
KEITH, PA; CHERYL D. SHOUN; AND

TAYLOR, SHOUN, BOWLEY & BYRD, LLC

Defendants. *

) IN THE COURT OF COMMON PLEAS

) .

) FOR THE NINTH JUDICIAL CIRCUIT

) Case No.:2013-CP-10-1396

) .

)

) r~>

) 0. c._,—_f"‘f."’. )

) - r—‘: ;"I

) CERTIFICATE QF S ) (& g
X ~ Ny

) g =

) IE N
—E

) 55

I hereby certify that a copy of DEFENDANTS’ SUPPLEMENTAL MEMORANDUM

ADDRESSING MAXWELL v. GENEZ was served upon the following counsel of record by

placing the same in the United States mail, ﬁrst class ‘postage prepaid, addressed as shown below

this 21st day of May, 2015:

Thomas A. Pendarvis, Esq.
Catherine B. Kerney, Esq.
PENDARVIS LAW OFFICES, P.C.
500 Carteret Street, Suite A.
Beaufort, SC 29902-5066

Attorneys for Plaintiff

M. Dawes Cooke, Jr., Esq.

Phillip S. Ferderigos, Esq.

BARNWELL WHALEY PATTERSON &
HELMS, LLC

P.O. Drawer H

Charleston, SC 29402

Attorneys for Defendants Jerry N. Theos and
Uricchio, Howe, Krell, Jacobson, Toporek,
Theos & Keith, P.A.

OanaD. Johnson, Esq.
GEORGE J. KEFALOS, P.A.
46A State Street

Charleston, SC 29401

Attorneys for Defendants Taylor, Bowley &
Byrd, LLC

K&IKOATES LLP

134 Meeting Street, Suite 200

Charleston, SC 29401
Phone: 843.579.5600
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
. o NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON | CIVIL ACTION NO; 2013-CP-10-1396-

PERSONAL CARE, ING,

Plaintiff, s,
PLAINTIFF’S MEMORANDUM AS TO ’/4 S

-VS. . THE PROCEDURAL REQUIREMENT§{, 2
GOVERNING A MOTION PURSUANT D,

Jerry N. Theos; URICCHIO, HOWE, KRELL, , TO RULE 40(J), SCRCP ™
JOHNSON, TOPOREK THEOS & KEITH, PA; - \\
Cheryl D. Shoun; and TAYLOR SHOUN, AN
BowLey & BYRD; LLC, :
Defendants.

Copy to: M. Dawes Cooke Jr.; JD and Phllllp S, Ferderigosy JD counsel for Defendants Jerry'
N. Theos and Umccmo Hows KRELL JOHNSON TOPOREK THEOS&KEITH PA RnchardA Farner,Jr JD,
counsel for. Defendant .Cheryl D. Shoun and Oana D Johnson JD counsel for Defendant TAYLOR,

LSHOUN BowLEY & BYRD LLC, nlkla TAYLOR BOWLEY& Byrop, LLC

Per the Court’s request, Plaintiff fespectfully submits. this. memorandum of law.
regarding whether Rule 40(j), SCRCP, requires the Court to restore this.case to the docket.
A.  Rule 40(j), SCRCP, requires. the Court to restore a case to the docket
upon motion and does not allow for a simultaneous ruling on statute of

Iimltatlons issues.
Rule 40(j) sets forth the procedure by which a party may.strike its complaint “from

any docket one time as a matter of right.” Rule 40(j), SCRCP. Rule 40(j) is an

administrative rule that requires the parties:to consent to the rémoval, restoration and

tolling of the statiite of limitations. The Rule simply reduires tﬁét'l"f.[a] party moving to

restore a case stricken from the docket shall provide all parties notice of the motion to

restore at least 10 days befdre itis hea‘_r'd."' /d. The Rule then q'_quilrgs that “[u]pon _béin'g;

restored, the case shall be placed on the G’en_erai Docket and proceéd from that date as

provided in this Tule.” /d. Rulé 40(j) provides no basis for any party to object to the matter
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being restored to the active trial docket, n-or does it provide a basis for the Court to make
a determination on the availability of a statute of limitations defense;

The Comments to Rule 40(j) states in relevant part and with emphasis added that
“[a] party moving to restore a case must give 10 days notice of the motion, and upon
being restored the case is placed on the General Docket where it proceeds as a newly
filed action on the General Docket.” There simply is no discussion or implication of any
party’s right to contest the restoration of the case.

In Maxwellv. Genez, 356 S.C.617,620-21,591 S.E.2d 26, 28 (2003), our Supreme
Court interpreted Rule 40(j), SCRCP, holding that “[a] party can move to restore a case
to the docket more than one year after the claim was stricken without running afoul
of Rule 40(j); the party simply cannot take advantage of the one year tolling period
provided by the rule.” /d. (emphasis added).

Plaintiff's motion to restore should be granted without regard to the date the case
was originally stricken from the active trial docket, pursuant to the express language in
Rule 40(j), the Comments to that Rule, and the Supreme Court’s holding in Maxwell v.
Genez, 356 S.C. 617, 620-21, 622, 591 S.E.2d 26, 28 (2003) (“As explained above, Rule
40(j) does not have a deadline during which a motion to restore must be filed.”).

B. There is no motion to dismiss or motion for summary judgment
pending before the Court.

No Defendant has filed a written motion - making an application to the Court for an
Order providing some form of relief stating with particularity the grounds for the motion and
the relief sought, as required under Rule 7(b)(1), SCRCP. Because no motion to dismiss

and no motion for summary judgment has been file stating, “with particularity the grounds

Page 2 of 5
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therefore,” Plaintiff is and will be substantially prejudiced by not understand the specific
basis of the motion and not having the opportunity to conduct discovery to respond to the
motion. See Camp v. Camp, 386 S.C. 571, 574, 689 S.E.2d 634, 636 (2010). In addition,
none of the Defendants have provided written notice of a hearing on a motion to dismiss
or a motion for summary jﬁdgment as required by Rule 6(d), SCRCP. See Dedes v.
Strickland, 307 S.C. 152, 154, 414 S.E.2d 132, 134 (1992). Plaintiff has not had the
opportunity to conduct discovery on issues related to the timeliness of this lawsuit, and
therefore will be prejudiced by not having receive written notice of a motion to dismiss or
motion for summaryjudgmént. See M & M Group, Inc. v. Holmes, 379 S.C. 468, 474, 666
S.E.2d 262, 265 (Ct. App. 2008) (party must establish prejudicé as a result of other party’s
fair to comply with Rule 7(b)(1), SCRCP); Chastain v. Hiltabidle, 381 S.C. 508, 517, 673
S.E.2d 826, 831 (Ct. App. 2009).

Further, the statute of limitations defense is an affirmative defense that must be
formally asserted and can even be waived. The statute of limitations defense is based on -
the facts of each individual case and, thus, Plaintiff is entitled to conduct discovery prior
to the statute of limitations issue being ripe for determination. See Baughman v. American
Tel. & Tel. CQ., 306 S.C. 101, 112, 410 S.E.2d 537, 543 (1991) (finding that summary
judgment “must not be granted until the opposing party has had a full and fair opportunity
to complete discover;i/.”). Not only can the statute of limitations defense be waived, but it
can be defeated by claims such as equitable estoppel. See McLendon v. South Carolina
Dep't of Highways & Pub. Transp., 313 S.C. 525, 525-26, 443 S.E.2d 539, 540 (1994)

(finding that a party can waive a statute of limitations defense); Kleckley v. Northwestern

Page 3 of 5
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Nat. Cas. Co., 338 S.C.131, 136, 526 S.E.2d 218, 220 (2000) (“Under South Carolina law,
a defendant may be estopped from claiming the statute of limitations as a defense if the
delay that otherwise would give operation to the statute had been induced by the
defendant’s conduct.”).

Because Rule 40(j) is exclusively an administrative rule, there is no basis for an
evaluation of the merits of the claims or merits of any alleged affirmative defenses before
applying the Rule to restore the case. There was no dispositive motion filed by Defendants
to dismiss the case, nor could there be until the case was restored to the docket. In fact,
some Defendants have not even raised a statute of limitations defense as Defendants
Cheryl D. Shoun and TAYLOR, SHOUN, BowLEY & BYRD, LLC have yet to file an answer.
Rule 40(j) does not allow the Defendants to assert affirmative defenses in opposition to the
motion to restore nor does Rule 40(j) provide the Court with authority to evaluate the merits
of the claims asserted in the lawsuit.

C. The statute of limitations has not expired on Plaintiff’s claims.

In the event Defendants were to file a dispositive motion asserting the affirmative
defense of statute of limitations, which Defendants have not done, the verified facts in the
record establish the lawsuit was filed within one year of the time when Personal Care knew
or should have known of an injury sufficient to trigger objective notice that a claim against
the Defendants might exist, and the motion to restore was filéd a little more than two years
from that same date, both of which are well within the three year statute of limitations. In
addition, the verified facts in the record establish at least a jury question as to whether
Defendants should be estopped from asserting a statute of limitations defense based on

Defendants’ assurances to Plaintiff.

Page 4 of 5
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CONCLUSION

Rule 40(j), SCRCP, requires the Court to restore this case to the docket and does
not allow the Court to conduct an analysis of whether the Plaintiff's claims may be barred
by a statute of limitations defense. Rule 40(j), SCRCP is strictly an administrative rule and
is not designed to allow for the defenses to be asserted or for j'udicial analysié on the
merits of the claims asserted in the Complaint. There is no justiciable matter concerning
the merits of Plaintiff’s claims preséntly before the Court because no Defendant has filed
a written motion pursuant to Rule 7(b)(),SCRCP. Even if one of the Defendants had filed
a motion for summary judgment, discovery has not been completed and Plaintiff would be
prejudiced in responding to any motion for summary judgment without an épportunity to
complete discovery, especially on facts related to whether Defendants should be eétopped
from asserting the statute of limitations based on their specific representatiqns to Plaintiff.

Respectfully submitted,

PenDARvVIS Law OFFICES, P.C.

Catherine B. Kerney (SC Bar # 81429)
500 Carteret Street, Suite A

Beaufort, SC 29902-5066
843.524.9500 Tel.

843.524.9501 Fax.
Thomas@PendarvisLaw.com -

Carey@PendarvisLaw.com

Lawyers for Plaintiff, PERSONAL CARE, INC.
Beaufort, South Carolina
May 20, 2015
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STATE OF SOUTH CAROLINAV

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

PersoNAL CARE, INC.,

Plaintiff,
VS. :

Jerry N. Theos; UriccHio, HOWE, KRELL,
JOHNSON, TOPOREK THEOS & KEITH, PA,;
Cheryl D. Shoun; and TAYLOR, SHOUN,
BowLEY & BYRD, LLC,

Defendants.

M. Dawes Cooke, Jr., J.D.

Phillip S. Ferderigos, J.D.

BARNWELL, WHALEY, PATTERSON & HELMS, LLC
PO. Drawer H

Charleston, SC 29402
mdc@barnwell-whaley.com
pferderigos@barnwell-whaley.com
_Attorneys for Defendants Jerry N. Theos
and URICCHIO, HOwE, KRELL, JACOBSON,
ToPOREK, THEOS & KEITH, P.A.

Richard A. Farrier, Jr., J.D.
K&L GATEs LLP

134 Meeting Street, Suite 200
Charleston, SC 29401
richard.farrier@klgates.com
Attorneys for Cheryl D. Shoun

CIVIL ACTION NO. 2013-CP-10-1396

A

I, Andrea L. Goodreau, paralegal for Pendarvis Law Offices, PC, hereby\certify that
| have served the document listed below upon counsel of record by emailing a copy of
same to said Defendants at the following addresses:

George J. Kefalos, J.D.

Oana D. Johnson, J.D.

GeoRGE J. KEFaLos, PA

46A State Street

Charleston, SC 29401
george@kefaloslaw.com
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Attorneys for Defendant TAYLOR BOwLEY
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Documents Served: PLAINTIFF’'S MEMORANDUM AS TO THE PROCEDURAL REQUIREMENTS
GOVERNING A MoTION PURSUANT TO RULE 40(J), SCRCP
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Beaufort, South Carolina
May 20, 2015
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STATE OF SOUTH CAROLINA » ) IN'THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/A NO. 2013-CP-10-1396

- ""PERSONAL CARE, INC.
Plaintiff,

VS.

)

)

)

) DEFENDANT THEOS’ BRIEF

) CONCERNING MAXWELL DECISION
)
)

JERRY N. THEOS; URICCHIO, HOWE,

KRELL, JOHNSON, TOPOREK, THEOS ) =
& KEITH, PA; CHERYL D. SHOUN; AND) @1’; Z -
TAYLOR, SHOUN, BOWLEY & BYRD, ) (NS R
LLC, ) VoEe N
) \ =2 R
Defendant. ) \ (%;‘ = e

—“Z
TO: THOMAS A. PENDARVIS, ESQUIRE, COUNSEL FOR THE PLAINTU:I}K ¢ o

Jerry N. Theos and Uricchio, Howe, Krell, Jacobson, Toporek, Theos\ & Keith, PA
(hereinafter collectively referred to as “Defendant Theos”), hereby respectfully submits its brief

concerning the procedural issue Your Honor raised referencing the Maxwell v. Genez, 356 S.C.

617 (2003) decision; i.e., does Maxwell require the court to restore the case and subsequently
address any statute of limitations issue only after the case is restored? Or does it allow the court
to address the statute of limitations issue simultaneously with the Motion to Restore, as the court
has done so in its prior Order? In other words, what is the proper procedural method for this
case?

The Maxwell decision does not explicitly address the procedural issue raised by Your
Honor; however, Maxwell explicitly states that the court may certainly address the merits of the
40(j) reinstatement and implies a party does not have an automatic “right” to a reinstatement as a
party may challenge the reinstétement at a hearing. The Maxwell decision, however, does not

explicitly state when such a hearing is to occur because such procedural issue was not before the

Maxwell court; nevertheless, the rule itself, common sense, and procedural case law dictate that,
procedurally, a court certainly has the discretion to make a determination of whether or not it is
proper for a case to be reinstated at the motion for reconsideration hearing itself. As noted in

Maxwell, the resolution of this procedural issue begins with Rule 40(j) itself and “[i]f the
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language of a rule of civil procedure is plain, unambiguous, and conveys a clear meaning,
interpretation is unnecessary and the stated meanin g should be enforced.”
Here, SCRCP Rule 40(j) unambiguously sets forth:

“A party may strike its complaint, counterclaim, cross-claim or third party claim
from any docket one time as a matter of right, provided that all parties adverse to
‘that claim, counterclaim, cross-claim or third party claim agree in writing that it
may be stricken, and all further agree that if the claim is restored upon motion
made within 1 year of the date stricken, the statute of limitations shall be tolled as
to all consenting parties during the time the case is stricken, and any unexpired
portion of the statute of limitations on the date the case was stricken shall remain
and begin to run on the date that the claim is restored. A party moving to restore a
case stricken from the docket shall provide all parties notice of the motion to
restore at least 10 days before it is heard. Upon being restored, the case shall
be placed on the General Docket and proceed from that date as provided in thlS
rule.” (Emphasis added)

Nothing in Rule 40(j) provides that restoration is a matter of right. The rule does not expressly
set forth an “automatic” right to re-instatement.. In fact, it requires the party desiring to restore
the case to file a motion. A motion, by definition, is a request addressed to the court, which
implies that the court has a role in restoring the case or not.

Indeed, although the rule explicitly provides the parties a “right,” with consent of all
counsel, to administratively dismiss a matter via a Rule 40(j) dismissal, it does not explicitly
create a “right” to reinstate either by all of the parties jointly or a sihgle party itself; rather, the
rule allows a party to file a motion to reinstate and for the motion “to be heard.” Accordingly, the
court certainly plays a role at a hearing to determine whether or not the matter should be
restored, which is implied by the “before it [motion] is heard/upon being restored” verbiage of
the rule, signifying the case would be placed on the General Docket if the court grants the
motion.! In other words, pursuant to the Rule itself, the matter is not automatically restored, but
parties may certainly advance and the court may certainly consider arguments at a hearing
concerning why a reinstatement would be proper or ifnproper, allowing a court to restore a
matter or not. '

Such result is not only required pursuant to the express terms of the rule itself, but is also

supported by the Maxwell decision itself. A close reading of the Maxwell decision reveals that

! Indeed, what is the point of requiring a motion and a hearing to be heard if the reinstatement were “automatic™ as
Personal Care claims? Such a hearing would be a futile hearing, a waste of time for both the court and the parties.
As set forth further in this brief, South Carolina law would abhor such a futile hearing and interpreting the rule to
create such a futility would run contrary to clear precedent in South Carolina.

{00537241.DOC.1 } 2
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the specific procedural issue Your Honor raises is not explicitly addressed in Maxwell; rather,
Maxwell solely addresses whether a motion to restore under Rule 40(j) must be filed within one

year of the order striking the claim (and whether the Rule 40(j) motion to restore one year

deadline may be extended for good cause pursuant to Rule 6(b)). The Supreme Court reversed -

the lower courts by finding that, per the express terms of the rule itself, the “filing” of the motion
to reinstate is not required to occur within the one year time frame. Other than noting a party
may oppose a motion to restore at a hearing, the Maxwell court does not specifically address the
- timing of such a hearing as such procedural issue was not before the court. As such, the Maxwell.
court was not faced with the specific procedural issue Youf Honor raises.

Nevertheless, Maxwell does validate a right of a party to oppose a motion for
reinstatement. Pursuant to Maxwell, although é party can file a motion to reinstate per Rule 40(j)
after the one year deadline, Maxwell certainly does not stand for the proposition that the
reinstatement is “automatic” or that the court has no role to play in making a determination
whether or not a 40(j) reinstatement is appropriate. To the contrary, footnote 2 of the Maxwell
decision clearly sets forth that it is appropriate for a court to make such a determination, a
determination that the Maxwell court was not asked to make.

In Maxwell, the trial court solely based its decision on its interpretation of Rule 40(j)
itself, finding that a party can not even file a motion to restore after one year. The Supreme Court
reversed the trial court’s finding; however, in so doing, thé Supreme Court expressly
acknowledged that a party may certainly challenge a motion to reinstate. Although the Supreme
Court did not specifically address when a challenge to a motion to restore is appropriaté, the
Supreme Court clearly states such a challenge is appropriate. Indeed, in footnote 2, the Supreme
Court held: |

“We note the Maxwells assert that, since Genez and Doé agreed to the Rule 40(j)

dismissal after the statute of limitations had expired, they waived their right to,

oppose the motion to restore on grounds of the expiration of the statute of

- limitations. We disagree.” (Emphasis added).

% In other words, unlike the present case, the Maxwell court did not issue a decision that the statute of limitations
barred the plaintiff’s claims and that restoring the case ‘would be futile; rather, the Maxwell court merely held that a
reinstatement motion may be filed even though the 40(j) deadline had expired. As such, the Maxwell court does not
explicitly address when the court may make such a decision; thus, the procedural issue raised by Your Honor is not
addressed by, and is irrelevant in, Maxwell.
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Importantly, Maxwell expressly finds that a party may oppose a motion to restore on the grounds
of the expiration of the statute of limitations. Also, nothing in Maxwell requires opposition to a
motion to restore to occur at a specific procedural point; Maxwell merely confirms that such
opposition at a hearing is appropriate.

Here, under the rule or Maxwell, Defendant Theos is not required to wait until the matter
is reinstated to oppose the motion to restore, nor is the court prohibited from addressing the
merits of the motion to restore until some later date. It is Defendant Theos’ contention that the
right for the court to make such a decision at the motion to reinstate hearing or thereafter is
discretionary and the rule certainly allows the court to issue a decision at the motion to restore
stage. To find otherwise would strip the court of its role in determining whether or not a
reinstatement is proper and would also strip Defendants of their right to oppose the motion to
restore in accordance with the express terms of the rule and Maxwell’s footnote 2, which
implicitly recognizes the court’s role in making such a threshold determination before the matter
is reinstated.

Finally, South Carolina precedent, like the rule itself, requires such a result. In South
Carolina, a court does not have to take a futile act or have a futile hearing. Under South Carolina
law, it is axiomatic that a court must presume that the General Assembly intended by its action to
accomplish something and not to do a futile thing. State ex rel. McLeod vs. Montgomery, 244
S.C. 308, 146 S.E.2d 778 (1964).® In other words, South Carolina courts are required to interpret

a statute [in this case, a rule] in order to effectuate the intent of the Legislature and South

Carolina courts may not interpret a statute [in this case, a rule] to be meaningless or to render it a

nullity. Id.*

3 The Supreme Court has “repeatedly held that there is a presumption that the Legislature intended to accomplish
something with a statute rather than to engage in a futile exercise.” See State ex rel McLeod v. Montgomery, 244
S.C. 308, 136 S.E.2d 778 (1964); Gaffney v. Mallory, 186 S.C. 337, 195 S.E. 840 (1938); Fulghum v. Bleakley, 177
S.C. 286, 181 S.E. 30 (1935); Berkebile v. Outen, 311 S.C. 50 (1993). .

* This legal principle permeates throughout our jurisprudence: Staubes v. City of Folly Beach, 339 S.C. 406 (2000)
(stating: “This court does not require parties to engage in futile actions...””); see, e.g., State v. Bryant, 316 S.C. 216,
220, 447 S.E.2d 852,855 (1994) (where the court found that it would have been futile to move to strike testimony
which the trial court had already. ruled was proper); under South Carolina law, it is axiomatic that a motion to amend
a futile cause of action or one that is insufficient to state a claim should be denied. See, e.g., Garvin v. Owen, No.
2:09-202-HMH-RSC, 2009 WL 653007, at *4 (D.S.C. March 12, 2009) (citing in re PEC Solutions, Inc. Sec. Litig.,
418 F.3d 379, 391 (4" Cir. 2005)) (Leave to amend need not be granted if the proposed amendment would be futile
or insufficient to state a claim); Red Oak Lands, Inc. v. Lane, 263 S.C. 631 (1977) (stating: “[t]he trial court was
correct in holding that the two-year limitation is applicable to the present case and that, since the limitation has
expired, it would be a futile gesture to grant Red Oak the right to re-plead. This ruling, having been founded on a
correct application of the law, does not constitute error™); Health Promotion Specialists, LL.C v. S.C. Board_of
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Although no South Carolina case law specifically deals with this express procedural issue
in the context of Rule 406), in the context of a motion to amend, the case law is clear — there is
no requirement for the court to grant a motion (to amend a plead.ing) that would be futile if the
statute of limitations bars the requested relief (the amendment). Similarly, here, there is no
requirement for a court to grant a motion to reinstate for a claim which is barred by the statute of
limitations and is, therefore, futile. In other words, such an act or requiring such a “hearing,”
where the court could not rule upon the merits of a reinstatement, would be futile — it is pointless.
for the court to hold a hearing where it is not allowed to rule based on the merits that are raised
and argued to the court. It would be waste of time for the rule to require a court to go through a
"form over substance," futile exercise of having a pointless hearing, wasting both the parties’ and
the court’s valuable time and resources, if the court has no purpose for holding a hearing.

In conclusion, having fully heard the arguments of both sides, both for and against the
reinstatement of the case, it is certainly within Your Honor’s discretion and procedurally proper
for Your Honor to issue your decision in accordance with your prior Order pursuant to the
unambiguous terms of Rule 40(j) and the Maxwell decision.

Respectfully submitted,

BARNWELL WHALEY PATTERSON & HELMS, LLC
= 2 —
By:

Dated: May 2°_ 2015 M. Dawgés Cabke, Jr.
Phillip/S. Ferderigos
288 Meeting Street, Suite 200
Charleston, South Carolina 29401
(843) 577-7700
pferderigos @barmnwell-whaley.com
COUNSEL FOR JERRY N. THEOS AND URICCHIO,
HOWE, KRELL, JACOBSON, TOPOREK, THEOS &
KEITH, PA

!

i

Detention, 403 S.C. 623 (2013) (wherein the Supreme Court affirmed that the amendments which were futile were
properly denied); Couram v Davis, et al., 2015 WL 477266, Unpublished Opinion (stating: “Further, we find the
circuit court properly denied Couram’s motion to amend her complaint on the grounds that any amendment would
be futile because the SCTCA’s two year statute of limitations expired on all of her claims. See Health Promotion
Specialists, LLC v. S.C. Bd. of Dentistry, 403 S.C. 623, 632, 743 S.E. 2d 808, 812-13 (2013) (affirming the circuit
court’s denial of a party’s motion to amend its complaint when the amendment would be futile)”; Coral Gables, Inc.
v. Palmetto Brick Co., et al., 183 S.C. 478 (1937) (stating: “It is likewise clear in that case that such an action ...
would be barred under the statute of limitations, which has run. In this view of the matter, it would be futile and
unavailing to permit an amendment ... [t]he court will not do a useless and a futile thing, by allowing an opportunity
for setting up a new cause of action by amendment, which is barred by the statute of limitations™); and Carmichael,
Jr. v. Dan Nance Corporation, 274 S.C. 357 (1980) (stating “Equity will not require the doing off a futile task”).

{00537241.DOC.1 } 5

761



follows:

{00537241.DOC.1 }

CERTIFICATE OF SERVICE \6, O{)_[O ] \%O{(ﬂ

I hereby that on the 20" day of May, 2015, I mailed a true and correct copy of the
foregoing Supplemental Memorandum to counsel of Record with sufficient postage, addressed as

PENDARVIS LAW OFFICES, P.C.
Thomas A. Pendarvis, Esq.
Catherine B. Kerney, Esq.

500 Carteret Street, Suite A
Beaufort, SC 29902-5066

o
GEORGE J. KEFALOS, PA = oS
Oana Dobrescu Johnson, Esq. \ E;T
46A State Street \ : f*

Charleston, SC 29401

K & L GATES, LLP f;‘;
Richard A. Farrier, Jr., Esq. \ =
134 Meeting Street, Suite 200

Charleston, SC 29401

Barmnwell Whaley Patterson & Helms, LLC

By: le P2V % %ﬁ@
Legal Assiétant :

r.u“&:}'{i\
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STATE OF SOUTH CAROLINA -IN THE COURT OF COMMON PLEAS
_ NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-10-1396
. .
PerRSONAL CARE, INC., ofF B
Plaintiff, D S
PLAINTIFF'S MEMORAND;Q)VI...A f
vS. | DIRECTED BY COURT’S ORPER OR
PLAINTIFF’S MOTION TO ALTER QR
Jerry N. Theos; URICCHIO, HOWE, KRELL, AMEND JUDGMEN%;E;
JOHNSON, ToPOREK THEOS & KEITH, PA, wé’
Cheryl D. Shoun; and TAYLOR, SHOUN, ' £ '~
BowLEY & Byrp, LLC, '
: Defendants.
Copy to: M. Dawes Cooke, Jr., JD and Phillip S. Ferderigos, JD, counsel for Defendants Jerry

N.Theos and UrRiccHIO, HoOwE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA; Richard A. Farrier, Jr., JD,
counsel for Defendant, Cheryl D. Shoun; and Oana D. Johnson, JD, counsel for Defendant, TAYLOR,
SHOUN, BOowLEY & BYRD, LLC, n/k/a TAYLOR, BowLEY & BYRD, LLC:

Per the Court’s instructions in its Order filed on June 22, 2015 (“the Order”), Plaintiff
respectfully submits this memorandum in response to the Court’s direction “to notify the
Court whether they would like to present live testimony or present additional affidavits for
this issue [concerning the statuté of limitations).” {

SUMMARY OF PLAINTIFF’'S ARGUMENTS AND RESPONSE

1. The Court should issué an Orderrestoring the case. Plaintiff respectfully renews

its request for this Court issue an Order simply restoring this case to the active trial roster.
All parties are entitled to discovery on the claims anéd defenses to the claims asserted in
this lawsuit, including Defendants’ aileged statute of limitations defense. The procedure
envisioned by the Order deprives the Plaintiff of discovery rights and procedures available
-under the South Carolina Rules of Civil Procedure, including written interrogatories and

depositions. The truth about what Plaintiff's principals knew and understood, if anything,
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about any damages caused by conduct by these Defendants; about what these Defendants
knew about their conduct and about what damages were being caused to their client by
their conduct; and about what statements and assurances these Defendants were giving
to Plaintiff that reasonably led Plaintiff to believe there was no claim against these
Defendants, are all subjects for discovery in this case. Because “discovery serves aé an
important tool in the truth-seeking function of our legal system,” this Court should allow the
parties full and complete discovery to allow the Court to make any decision on any
dispositive motion that may be filed based on a fully developed and truthful factual record.
See Oncology & Hematology Associates of S.C., LLC v. S. Carolina Dep’t of Health &
Envtl. Control, 387 S.C. 380, 388, 692 S.E.2d 920, 924 (2010).

2. The proposed plan deprives Plaintiff of discovery. The Order on page 2 under

the Conclusions of Law heading recognizes that it has not “afford[ed] the Plaintiff an
opportunity to address the statute of limitations issue at the November 19, 2014 motion
hearing.” The proposed plan to “allow both parties to present live testimony and affidavits
as to the statute of Iimitatibns issue” deprives Plaintiff of the discovery available under the
Rules of Civil Procedure to fully develop facts, testimony, and other evidence concerning
the statue limitations issue and equally importantly, whether Defendants should be
equitably estopped from asserting the statue limitations defense based upon their conduct,
statements, and legal advice provided to Plaintiff during the course of their representation.

The problems with the proposed plan and lack of any discovery in this case are
highlighted by the communications to the Court by counsel for one of the Defendants. In
an email dated July 7, 2015, counsel for the Defendants advised the Court that

The defendants will not be seeking to further supplement the

Page 2 of 7
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record on the issue of the SOL with either affidavits or live
testimony. The defendants do reserve the right to either cross
examine any witnesses called on the subject or submit
response affidavits, and will promptly notify the court of their
intent in this regard following the plaintiffs' submission(s).

Exﬁibit 1 (Richard A. Farrier email dated July 7, 2015).

Defendants’ attempt to reserve the right to submit response affidavits emphasizes
just how the proposed plan compromises all parties’ ability to present arguments on the
claims and defenses bas‘ed upon the facts developed in the record after all discovery is
complete. If all the written discovery had been completed and depositions had been taken,
Defendants would not need to reserve any rights to submit response affidavits; they would
already have all the facts and testimony. Query whether the Court envisions allowing sur-
reply affidavits to be submitted by Plaintiff in response to the “response affidavits.”

The more secure path under Rule 40(j) would be to restore the case to the active
roster, and enter a Scheduling Order allowing the parties sufficient time to complete
discovery, set deadlines for dispositive motions, and a date for the trial of the case.

3. The Maxwell case does not hold that a party has a right to challenge a Rule

40(j) motion to restore. The Order is incorrect when it concludes that the Maxwell case

“specifically allows that a party may challenge a motion to restore, but the case does not
address the procedural point for doing so.” The sole challenge in Maxwell was whether
Rule 40(j) imposed an absolute one-year deadline to restore the case. In Maxwell v.
Genez, 356 S.C. 617, 620-21, 591 S.E.2d 26, 28 (2003), our Supreme Court interpreted
Rule 40(j), SCRCP, holding that “[a] party can move to restore a case to the docket more

than one year after the claim was stricken without running afoul of Rule 40(j); the party

Page 3 of 7
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simply cannot take advantage of the one year tolling period provided by the rule.” Id.
(emphasis added). |

Restoring this case to the active trial roster does not deprive Defendants of their
ability during the discovery phase fo develop their alleged statute of limitations defense,
and will certainly allow Plaintiff to discover additional facts and evidence supporting its
position that Defendant should .be estopped to.assert the statute of limitations defense
based on-their statements and advice given to Plaintiff during the course of the
representation.

4, Plaintiff objects to any ruling on the statue limitations at this stage of

litigation. Plaintiff objects to the proposed plan to allow thé parties to present live
testimony and/or affidavits without the benefit of the discovery provided by the Rules of Civil
Procedure. In addition, Plaintiff objects to the Court making any dispositive ruling when
there is no motion filed by any party seeking to have this case dismissed based on the
allegations in the Complaint, based on the allegationsin the pleadings, or to have the Court
make a summary ruling based on the undisputed facts in the record after all parties have
had an opportunity to complete discovery in this case. In other words, the only motion
before the court is Plaintiff's motion to restore the case, which is not a dispositive motion.

The Order anticipates a ruling in the nature of a summary judgment based on the
allegations in the Amended Complaint and the affidavit tgstimohy and other records
submitted, even though no motion for summary judgment has been ﬁled by any Defendant.
Such a ruling would be improper and certainly premature. Summary judgment is a drastic

remedy and should be granted only when “the pleadings, depositions, answers to

Page 4 of 7
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interrogatories, and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Rule 56(c); Baughman v. American Tel. & Tel. Co., 306 S.C.
101, 410 S.E.2d 537 (1991). Summary judgment is not proper when there are genuine
issues as to material facts in dispute on the elements of the claim. See Smith v. Hastie, 367
S.C. 410,417,626 S.E.2d 13, 16-17 (Ct. App. 2005); Ellfs v. Davidson, 358 S.C. 509, 595
S.E.2d 817 (Ct. App. 2004). Under Rule 56(c), SCRCP, the party seeking summary
judgment has the burden of demonstraﬁng the ébsence of a.genuine issue of material fact.
See Baughman, 306 S.C. at 102, 410 S.E.2d at 539.

In determining whether any triable issues of fact exist, the evidence and all
reasonable inferences therefrom must be viewed in the light most favorable to the
non-moving party. See Summer v. Carpenter, 328 S.C. 36, 492 S.E.2d 55 (1997); City of
Columbia v. American Civil Liberties Union, 323 S.C. 384, 475 S.E.2d 747 (1996); Lattie
v. SHS Enterprises, Inc_., 300S.C. 417,389 S.E.2d 300 (Ct. App.1990) (summary judgment
étandard of review is to liberally construe the record in favor of the nonmoving party and
give the nonmoving pérty the benefit of all favorable inferences that might reasonably be
drawn therefrom). “At the summary judgment stage of the proceedings, it is only necessary

for the non-moving party to submit a scintilla of evidence warranting determination by a jury

for summary judgment to be denied.” Hill v. York County Sheriff's Department, 313 S.C.
303, 308, 437 S.E.2d 179, 182 (Ct. App. 1993), cert. denied (1994) (emphasis added).

5. Plaintiff intends to submit additional affidavit testimony. Without waiving

Plaintiff's objections, Plaintiff intends to submit additional affidavit testimony to supplement

the record concerning the alleged statute of limitations defense and its' arguments that
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Defendants should be equitably estopped from asserting the statute of limitations defense -
based on the extremely limited record available to Plaintiff at this preliminary phase of this
lawsuit. |

6. Plaintiff incorporates by reference all of its previously filed motions, memoranda,
affidavits, and other evidence.

CONCLUSION

As an administrative provision, Rule 40(j), SCRCP, requires the Court to restore this
case to the docket. Employing the Rule 40(j) provisions to take the case off the active trial
roster does not deprive any party of the discovery procedures and methods set forth in the
South Carolina Rules of Civil Procedure. A motion to restore the case pursuant to Rule
40(j), does not allow the Court to conduct an analysis of wht-ether'the Plaintiff's claims may’
be barred by a statute of limitations defense. Rule 40(j), SCRCP is strictly an
administrative rule and is not designed to allow for the defenses to be asserted or for
judicial analysis on the merits of the claims asserted in the Complaint. There is no
justiciable matter concerning the merits of Plaintiff's claims presently before the Court
because no Defendant has filed a written motion pursuant to Rule 7(b)(1),SCRCP. Even
if one of the Defendants had filed a motion for summary judgment, discovery has not been
completed and Plaintiff would be prejudiced in responding to any motion for summary
judgment without an opportunity to complc'ate discovery,l especially on facts related to
whether Defendants should be estopped from asserting the statute of limitations based on
their specific representations to Plaintiff.

Reserving all objections to the plan proposed by the Order filed on June 22, 2015,
Plaintiff intends to submit additional affidavif testimony by the date to be designated by the
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Cou'rt, in the event the Court does not simply issue an Order to restore the case and allow
the parties to conduct the discovery contemplated by the Rules of Civil Procedure.
Respectfully submitted,

PeENDARVIS Law OfFIcES, P.C.

sl

omas A. Pendarvis {SC Bar # 64918)
500 Carteret Street, Suite A
. Beaufort, SC 29902-5066 -
843.524.9500 Tel.
Thomas@PendarvisLaw.com

Counsel for Plaintiff, PERSONAL CARE, INC.
Beaufort, South Carolina

July 8, 2015
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EXHIBIT
Andrea Goodreau
From: ) Farrier, J.r., Richard A. <Richard Farrier@klgates.com> .
Sent: . ‘Tuesday, July 07, 2015 10:40 AM :
To: Nicholson, J. C. Law Clerk (Charles Patrick); Thomas A. Pendarvis
Ce: gecrge@kefaloslaw.com; oana@kefaloslaw.com; Andrea Goodreau; Spain, Karen E;;

Phillip Ferderigos (pferderigos@barnwell-whaley.com); M. Dawes Cooke
{(mdc@barnwell-whaley.com)
Subject: RE: Personal Care v. Theos et a!.

Charlie: | am writing on behalf of the defendants. The court has offered to receive affidavits or live testimony to
supplement the record on the issue of the statute of limitations. The defendants will not be seeking to further
supplement the record on the issue of the SOL with either affidavits or live testimony. The defendants do reserve the
right to either cross examine any witnesses called on the subject or submit response affidavits, and will promptly notify
the court of their intent in this regard following the plaintiffs’ submission(s).

From: Nicholson, J. C. Law Clerk (Charles Patrick) {mailto:IJNicholsonLC@sccourts.org]

Sent: Thursday, July 02, 2015 12:36 PM

To: Thomas A. Pendarvis

Cc: george@kefaloslaw.com; oana@kefaloslaw.com; Andrea Goodreau; Spain, Karen E.; Farrier, Jr., Richard A.; Phillip
Ferderigos (pferderigos@barnwell-whaley.com); M. Dawes Cooke (mdc@barnwell wha|ey com)

Subject: RE: Personal Care v. Theos et al.

Thomas,

f'am just now finishing up meeting with him. He says that the deadline was the timeline for the parties to notify the
Court how they wish to proceed (i.e. through affidavits or live testimony), and not the deadline for submissions. Once
you have notified the Court how you wish to proceed, we can set either a new timeline for the submission of affidavits
and reply affidavits, or set a hearing date to take live testimony. He does not expect submissions of affidavits by
Monday. He will also allow you all until July 10" to notify the Court, as he forgot about the holiday weekend when he
signed the Order. If you have any further questlons please let me know.

Sincerely,

Charlie

Charlie Patrick _

Law Clerk to The Honorable J.C. Nicholsan, Jr.
Circuit Court Judge

100 Broad Street

Charleston, South Carolina 29401

Tel: (843) 958-5047
jnicholsonlc@sccourts.org
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From: Thomas A. Pendarvis [mailto:tpendarvis@pendarvislaw.com]

Sent: Thursday, July 02, 2015 11:47 AM

To: Nicholson, J. C. Law Clerk (Charles Patrick)

Cc: qeorqe@kefaloslaw com; oana@kefaloslaw.com; Andrea Goodreau Spain, Karen E.; Farrier, Jr., Richard A.; Phillip
Ferderigos (pferderigos@barnwell-whaley.com); M. Dawes Cooke (mdc@barnwell- whalev com)

Subject: RE: Personal Care v. Theos et al.
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

PERSONAL CARE, INC.,

Plaintiff,
VS.

Jerry N. Theos; UriccHIOo, HOWE, KRELL,

. JOHNSON, TOPOREK THEOS & KEITH, PA;
Cheryl D. Shoun; and TAYLOR, SHOUN
BowLey & BYrD, LLC,

Defendants.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CIVIL ACTION NO. 2013-CP-10- 139@

: \'e‘ c f’ua 6- .—mr‘?s’m

I, Andrea L. Goodreau, paralegal for Pendarvis Law Offices, PC, hereby certify that
| have served the document listed below upon counsel of record by e-mailing and mailing
a copy of same to said Defendants at the following addresses:

M. Dawes Cooke, Jr., J.D.
Phillip S. Ferderigos, J.D.

BARNWELL, WHALEY, PATTERSON & HELMS, LLC
PO. Drawer H

Charleston, SC 29402
mdc@barnwell-whaley.com
pferderigos@barnwell-whaley.com
Attorneys for Defendants Jerry N. Theos
and UriccHio, HowEg, KRELL, JACOBSON,
TorPOREK, THEOS & KEITH, P.A.

Richard A. Farrier, Jr., J.D.
K&L GATES LLP

134 Meeting Street, Suite 200
Charleston, SC 29401
richard.farrier@klgates.com
Attorney for Cheryl D. Shoun

George J. Kefalos, J.D.

GEORGE J. KEFALOS, PA

46A State Street

Charleston, SC 29401
george@kefaloslaw.com
oana@kefalostaw.com

Attorney for Defendant TAYLOR BOwLEY
AND BYRD, LLC

Oana D. Johnson, J.D.

One Carriage Lane

Building H

Charleston, SC 29407
oana(@odijlaw.com

Attorney for Defendant TAYLOR BOwLEY
AND BYRD, LLC
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. s

Documents Served: PLAINTIFF’'S MEMORANDUM AS DIRECTED BY COURT'S ORDER ON
PLAINTIFF'S MOTION TO ALTER OR AMEND JUDGMENT

Beaufort, South Carolina
July 8, 2015
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IN THE COURT OF COMMON PLEAS

-

Jerry N. Theos, URICCHIO, HOWE, KRELL,

. N ECEIVE]
JOHNSON, TOPOREK, THEOS & KEITH, P.A., D\ =R IVE

STATE OF SOUTH CAROLINA )
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASENO.: 2013-CP-10-1396
- - )
PERSONAL CARE, INC., )
)
Plaintiff, )
)
vs. ) AFFIDAVIT OF
) BERNARD CIGNAVITCH
)
)
)
)
)
)

Cheryl D. Shoun, and TAYLOR, SHOUN, |
BOWLEY & BYRD, LLC, JAN 07 2016
Defendants. L( Y ﬁf a0 C ¥ e

PERSONALLY appeared before me Bernie Cignavitch, who, first being duly swomn, says
as follows:

1 I own a controlling interest in PERSONAL CARE, INC., the Plaintiff in the foregoing
action. I am over the age of Eighteen (18) and the statements in this affidavit are based on my
own personal knowledge. The statements contained in this Affidavit are true to the best of my
knowledge except as to those stated to be based upon information and belief, as to which, I
believe such matters to be true.

2. 1 refained Jerry "Igheos, Esq. to represent PERSONAL CARE in 2009 because Hattie
Askew through her company, Low Country Ambulance, was interfering with the business of
PERSONAL CARE by improperly soliciting and taking patients who were previously being
transborted by PERSONAL CARE. The patients were being transported on a regular basis to a
kidney dialysis center.

3. The subject “defamatory™ letter was written by Jerry Theos, Esq., and dated

September 14, 2009.
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4, It is my understanding that the letter should have been mailed to the dialysis
center’s corporate headquarters. Before the letter was mailed, Jerry Theos, Esq. expressed a
concern to me regarding sending the letter to the individual dialysis center. However, a couple

of weeks later, he indicated that it would be "OK" to send the letter to the Corporate Offices of

| the dialysis center. Also, he told me that I'll "have no problem.” Based upon Jerry Theos' advice,

I requested Tim Pitko, an employee at PERSONAL CARE, to secure the name and address of the
Corporate Offices for the dialysis center. On August 24, 2009, I received an email from Tim
Pitko which indicated that FRESENIUS MEDICAL CARE NORTH AMERICA, 920 Winter Street,
Waltham, MA 02451-1457 was the name and address of the Corporate Headquarters for the
dialysis center; —see below. Thereafter, I supplied Jerry Theos, Esq. with this information which
was about 3 weeks before the letter was mailed. At no time before the letter was mailed was I
advised by Jerry Theos, Esq that the letter could possibly give rise to a defamation lawsuit. If I
was so advised, 1 would have never authorized or given permission for the mailing of the letter. I
would not want to subject PERSONAL CARE to a potential claim for money damages. The reason [
hired a lawyer was to protect me and my company from those problems. Furthermore, Jerry
Theos, Esq. never presented me with a written document of any kind which indicated that he
made me aware that the letter could possibly give rise to a defamation lawsuit nor did he request
me to sign such a written document. Please refer to the attached emails of Tim Pitko, dated
August 24, 2009, incorporated herein by reference as Exhibit 1.

S. I acknowledge that I did receive emails from Chefyl Shoun, Esq advising me of
an "Answer and Counterclaim” in the Low Country case. However, I did not understand, at that
time, that I was being sued by Low Country Ambulance. I did . not understand that a

Counterclaim was, in fact, a lawsuit against my company. I thought a Counterclaim was a
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| resﬁonse to the lawsuit I just filed against Low Country Ambulance. I had no idea Low Country
4A.mbulance was suing PERSONAL CARE for money damages based upon the letter that was
prepared and sent by my then attorney, Jerry Theos, Esq., as 1 was previously advised by Mr.
Théos that it was "OK" to send the letter and that I'll “have no problem.” P]ease refer to the
attached email from Janet Smith / Cheryl Shoun dated March 9, 2010, incorporated herein by
reference as Exhibit 2. | |
6. In or about April of 2010, I had a follow-up telephone conversation with Cheryl
- Shoun, Esq. regarding the “Answer and Counterclaim” email. Even though I cannot recall
verbatim the exact words I used in this conversation, the essence of the conversation was as
follows: Cheryl Shoun, Esq. mentioned the idea of calling my insurance carrier. I responded by
saying, "How could my Insurance Company cover me when I sued them. 1 then asked her - If I
sue someone tomorrow can I simply call my Insurance Company to pay my attorneys and all
fees?" Her response was simply "Ok”. This conversation with Cheryl Shoun, Esq. took place via
the telephone while I was in my car and to the best of my knowledge lasted about 4 minutes. A
review of my T-MOBILE telephone statements for the months of April and May of 2010 indicates
that I had one telephone conversation with phoﬁe number 843-720-1762 (Cheryl Shoun’s phone
number at NEXSEN PRUET, LLC). According to my telephone statement, this conversation took
place on April 27, 2010 and lasted 4 minutes. (Please see attached T-MOBILE telephone
statement). At no time during our conversation did she advise me that PERSONAL CARE was
being sued; nor did she make reference to the letter which was prepared and mailed by Jerry
Theos, Esq. Furthermore, she did not mention the word "defamatory” or indicate that PERSONAL
CARE could be subject to a claim for money damages. She never advised me of her possible

conflict in interest in this matter nor did she suggest that PERSONAL CARE secure another attorney
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beca;use of a conflict in interest. She never told me that there was a lawsuit pending against
PERSONAL CARE w1th a venue in Hampton County and that Johnny Parker was representing Low
Country Ambulance on that claim. Finally, during this conversation, she never advised me that
the lawsuit was “not advantageous to your business.” Please refer to the attached email from
Cheryl Shoun dated June 8, 2012, incorporated herefn by reference as Exhibit 3. |

7 Silbsequent to this conversation with Cheryl Shoun, Esq. and to the best of my
knowledge and recollection I cannot recall having any other conversations or receiving any
letters, emails or other correspondence (except for an email from Kerr at Cheryl Shoun’s office
dated June 7,v 2010 enclosix}g a filed stamped copy of the Reply to Counterclaim) with either
Cheryl Shown, Esq. or Jerry Theos, Esq. concerning a lawsuit by Low Céuntry Ambulance
against PERSONAL CARE for money damages until the Mediation, which took place on May 8,
2012. There was SILENCE with respect to the defamation lawsuit from in or about April of 2010
to May 8, 2012. (Approximately 2 years of SILENCE).

8. At the Mediation, I was advised that Low Country Ambulance was seeking
$110,000 because of a "defamatory statement". This is how I came to understand that something
was wrong. Furthermore, my attorneys (Theos and Shoun) told me that it would cost $30,000 to
$40,000 for them to defend PERSONAL CARE.

9. After the Mediation, I received an email from Cheryl Shoun, Esq. dated June 8,
2012 in which she advised me that she was trying to get the Low Country case moved out of
Hampton County. She was seeking my help to secure affidavits from potential witnesses that she
could use in support of her Motion to have the Low Country Ambulance case removed out of -
Hampton County. Her email in part reads as follows:

We have stressed to you, particularly during mediation, as did John Tiller, the
mediator that having this case remain in Hampton County will unquestionably be
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the ultimate detriment of PERSONAL CARE. Bernie, you were there and you see

that Ms. Eskew is ready to go forward to trial; she has nothing to lose and is

sitting in a county in which her law firm is incredibly well know and a county in

which large verdicts are frequently returned in favor of the local party.

10.  Cheryl Shoun’s email dated June 8, 2012 clearly points out the serious nature and
potential gravity of harm to PERSONAL CARE because of having the lawsuit proceed in Hampton
County against the Johnny Parker law firm. As I previously above stated in paragraph 5, there
was SILENCE in my very brief telephone conversation with Cheryl Shoun, Esq. in or about
April of 2010 concerning the issues raised by Cheryl Shoun, Esq. approximétely two later in her
email dated June 8, 2012. Please refer to the attached email of Cheryl Shoun, Esq dated June 8,
+ 2012, attached hereto and incorporated herein by reference as Exhibit 4.

11.  Also I received a letter from Cheryl Shoun, Esq. dated July 5, 2012 regarding her
Motion to change the venue of the case from Hampton to Beaufort Counfy. The last sentence of
her July 5, 2012 letter reads as follows: “Having this matter tried in Hampton County with
outstanding claims against your business operation being lodged by a local resident who is
represented by Johnny Pafker and his firm is not advantageous to your business.”

12.  Again, Cheryl Shoun, Esq. was SILENT in our telephone conversation in or about
April 6f 2010, regarding the dangers posed to PERSONAL CARE by virtue of having the lawsuit
proceed in Hampton County by a "local resident who” was “represented by” the Johnny Parker
law firm. Please refer to the attached letter from Cheryl Shoun dated July 5, 2012, incorporated
. herein by reference Ias Exhibit 5.

13.  Subsequently, in July of 2012, numerous emails were exchanged between myself
and Jerry Theos and Cheryl Shoun. In one of my emails dated July 12, 2012 I wrote as follows:
“Cheryl, Thanks for your response, with all due respect-Why are they suing me? What did I do

wrong? What slander did I commit? I don't understand? Please Explain this to me?" In a separate
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em:;\il dated July 12, 2012 I also wrote to Cheryl Shoun as follows: "Is Low Couﬁtry suing me
because I did not have the right to file a Hippa law suit against them??? or because of what they
say Tim Pitko said?" Please refer to the attached emails exchanged between myself and Cheryl
Shoun and Jerry Theos in July of 2012, copies of which are incorporated herein by reference as
Exhibit 6.

14.  On July 19, 2012 I received an email from Jerry Theos which reads in part:
v"Bemie: This is in response to your recent questions regarding the Defendant's Answer and
Counterclaim. Below is the chronology associated with the drafting and mailing of our initial
demand letter:

€)) at the outset, you requested that a letter be sent to Lowcountry regarding their
alleged unlawful misconduct and their tortuous interference with your business;

(2) you provided the information upon which the letter was to be based;

(3) drafts of the proposed letter were forwarded to you for your review and Tim
Pitko’s review;

(4) telephone conversations took place between Cheryl and Tim Pitko regarding the
letter and its proposed and desired contents;

(5) Cheryl expressed to Tim in a telephone conversation her reservations regarding
sending copies of the letter to the dialysis clinic(s), but Tim insisted in order that the clinic(s) be
deterred from doing or continuing to do business with Lowcountry; |

(6) the final draft of the letter was approved prior to our mailing it;

(7) the Counterclaim has been pending for some time, and there were both discussions

and emails exchanged between us and you regarding our response to the Counterclaim; and,
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(8) the Counterclaim was discussed in great detail with you during mediation, as was
our defense to it ............... All of the above being said, we reiterate that we believe the
Counterclaim to be without merit and, moreover as we have previously advised, truth is an
absolute defense to the défamation claim. Based upon the information you initially provided, as
well as information gathered since that time, thre‘ letter in question contains nothing that is not
true. This will all be presented at the appropriate time as part of our defense at the trial of the
case.” Please refer to the attached email of Jerry Theos Esq. dated July 19, 2012, included herein
by reference as Exhibit 7. |

15.  Jerry Theos’ email dated July 19, 2012 is SILENT concerning his alleged claim
that he advised me of a potential defamation lawsuit before mailing the letter. Jerry Theos’
alleged claim that he advised me of a potential defamation lawsuit before mailing the letter was
set forth in his Affidavit dated December 2, 2014 which was previously submitted to this court.
Paragraph 3 of Mr. Theos” Affidavit dated December 2, 2014 reads as follows: “3. That, prior to
representing PERSONAL CARE, | met with Bernie Cignavitch to discuss Askew’s actions and the

harm her actions caused PERSONAL CARE; at our meeting, Mr. Cignavitch insisted that I write the

allegedly defamatory letter (attached as Exhibit 1) and to copy the letter to a third party (a ,

dialysis clinic) in order to ensure that the dialysis clinic was aware of Ms Askew’s actions which
Mr. Cignavitch alleged caused PERSONAL CARE harm; I advised Mr. Cignavitch that sending
such a letter to a third party could expose PERSONAL CARE to a defamation counterclaim, but Mr.
Cignavitch insisted that the letter be sent to the dialysis clinic as well.” There was SILENCE in
Mr. Theos’ email dated July 19, 2012 with respect to his alleged claim that he advised me of a
potential defamation lawsuit before mailing the letter because Jerry Theos, Esq. NEVER

WARNED ME of a potential defamation lawsuit before mailing the letter, rather he told me that
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it was “OK” to send the letter and that I’ll “have no problem.” Please refer to the attached

- Affidavit of Jerry Theos, Esq. dated December 2, 2014, incorporated herein by reference as

Exhibit 8.

16.  As stated in a previous affidavit, I operate an ambulance company, and am not a

- lawyer, and the Askew /Low Country lawsuit was my first experience with a “counterclaim.”

17.  Throughout the representation Mr. Theos repeatedly assured and advised me that
the defamation counterclaim in the underlying case as .“meritless.” As late as July 2012, Mr.
Theos sent emails to PERSONAL CARE stating, “As we have previously advised you, we believe
and contend that their counterclaim is meritless, as truth is an absolute defense to such a claim.”
I had no reason to doubt or disbelieve Mr. Theos’ repeated statements and assurances, at least
until the mediation in May 2012. Please refer to the attached E-mail from Mr. Theos, dated July
12, 2012, incorporated herein by reference as Exhibit 9.

18.  This affidavit incorporates by reference all of my prior testimony in earlier
affidavits and in the Verified Complaint in The veriﬁed_Amended Complaint.

The Aﬂiant further sayeth not.

PERSONAL CARE, INC.

Berfiig/Clgnavitch

SWORN to before me this =3~ day of August, 2015

LEEANNMINEARD
NOTARYPUSUC forthe.
Sialg ofMontana .
Reosiing of Big Sky, MT -

Expires -

My Commission
~ Febnory 14, 2017

Notary Public for the State oFSoRR Carotne Maordkewrn,

My commission expires 2/7¢// Z
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STATE OF SOUTH CAROLINA ) IN. THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Personal Care, Inc., ) Case No.: 2013-CP-10-1396
Plaintiff, ) S
v. o ) ' =
. ) DEFENDANTS’ SUPBLEMENTAL -T%
Jerry N. Theos; Uricchio, Howe, Krell, ) MEMORANDUM ADDItESSl‘rNG THE -~
Johnson; Toporek, Theos & Keith, PA; Cheryl ) STOKES-CRAVEN D‘ECISJ'.QN > ‘a/
D. Shoun; and Taylor, Bowley & Byrd, LLC, ) =T, A
| - ) op = O
Defendants. ) 24 Q-
no .
/\%1 (g\

Defendants Jerry N. Theos; Urigchio, Hov.ve,) Krell, Johnson, Toporek, Theos & Keith,
PA; Cheryl D. Shoun; and Taylor, Bowley & Byrd, LLC (hereinafter collectively referred to as
“Défendants”j, through undersigned counsel, hereby sﬁbmit this supplemental memorand.um to
bring to the Court’s attention a newly issued decision from the Supreme Court of South Caroliﬁa
that may require the Court to révise certain citations in its Order denying Plaintiff Personal
Cgre’s Motion to Restore. |

Defendants respecffully draw the Court’s attention to the opinion of the South Carolina
Supreme Court in Stokes-Craven Holding qup. v. Robinson, Opl. No. 27572 (S.C. Sup. Ct. filed
Sept. 9, 2015) (Shearouse Adv. Sh. No. 35 at 42), attached hereto as Exhibit A. i‘his decision

- addresses the statute of limitations in legal malpractice cases. In the opinion, the Supreme Court

|
[

reaffirms the discovery rule: “As legislatively mandated, ‘we begin our analysis with the well-
established discovéry rule. Pursuant to this rule, all legal malpractice actions must be
commenced within three years after the claimant knew or by the exercise of reasdnaﬁle diligence
shéuld have known that he or she had a cause of action.” Jd. at 52 (emphasis in 6rigina~1). The
~ Supreme Court’ goes on to adopt the following statement as “the statute of limitations standard

for legal malpractice suits: " “If it appears that the client knew of the harm before the case is
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finally determined on appeal, the statute of limitations begins to run from the time the underlying

injury occurs or upon the client’s awareness of the alleged negligence.”5 Id at 55 (emphaisis

added).. The Supreme Court then overrules Epstein v. Brown, 363 S.C. 372, 610 S.E.2d 816

(2005), which held that the statute of limitations began to run at the time the jury rendered its

adverse verdict and was not tolled while the case was on appeal.A The Stokes-Craven Court

instead holds that “the statute of limitations may be tolled until resolution on appeal of the‘

underlying case if the client has not become aware of the injury prior to the decision on appeal.”

S'hearouse Adv. Sh. No. 35 at 57. The Supreme Court concludes that this holdipg,‘which permits
the tolling of the statute of limitations on appeal in certain situations, “comports with the
discovery rule.” Id.

This new opinion provides further support for this Court’s previous finding that the
statute of limitatioﬁs on Personal Care’s claims against Defendants began to run in the spring of
2010. Although the Qiainion overrules FEpstein, the Stokes—Crave'ﬁ decision reaffirms the
application of the discovery rule to legal malpractice claims: Furthermore, the issue of tolling
the statute of limitations pending appeal is not relevant to this matter, where the underlying c.ase
was settled before trial but after Plaintiff had filed the instant case and had it disrﬁissed pursuant

to Rule 40(). Moreover, the evidence and afﬁdavits in the record clearly establish that Personal

~ Care’s president, Bernie Cignavitch, had become aware of the harm by June 2010. By that date,

he had received a copy of the counterclaim, been told repeatedly that he needed to put his
insurance carrier on notice so that it could defend and indemnify him for the counterclaim,
received a filed answer to the counterclaim, and been billed for legal work performed in defense

of the counterclaim. Thus, Personal Care was aware of, knew of, and should have known of the

‘alleged injury and possible claim by June 2010. Accordingly, in light of the Supreme- Court’s
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continued application of the discovery rule in legal malpractice claims, Deféndaﬁts submit that
the Stqkes—Craven decision prdvides further support for this Court’s ﬁnding that the statute of
limitations has run oﬁ Personal Care’s claims.
CONCLUSION

For the foregoing reasons, Defendants respectfully submit ‘that the ;S’tokes-Craven
decision provides further support for _this Court’s previous Order denying the Motion to Restore.
Howe.ver, because the new Srokes-Craven decision overrules Epstein, tﬁe Court’s previous Order
may need to be revised in order to eliminate citation to Epstein and to cite Stokes-Craven for

both the discovery rule and the standard applied to legal malpractice claims.

SIGNATURE BLOCK ON NEXT PAGE
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

Stokes-Craven Holding Corp., d/b/a Stokes-Craven Ford,
Appellant, ’

V.

Scott L. Robinson and Johnson McKenzie & Robinson,
LLC, Respondents.

Appellate Case No. 2013-001452

Appeal From Clarendon County
George C. James, Jr., Circuit Court Judge

- Opinion No. 27572
Heard December 10, 2014 — Filed September 9, 2015

REVERSED AND REMANDED

Andrew K. Epting, Jr. and Michelle Nicole Endeménn,‘
both of Andrew K. Epting, Jr., L.L.C., of Charleston, for
Appellant.

Susan Taylor Wall and Henry Wilkins Frampton, 1V,
both of McNair Law Firm, P.A., of Charleston and
Warren C. Powell, Jr., of Bruner Powell Wall & Mullins,
L.L.C., of Columbia, for Respondent.
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JUSTICE BEATTY: In this legal malpractice case, Stokes-Craven
Holding Corporation d/b/a Stokes-Craven Ford ("Stokes-Craven") appeals the
circuit court's order granting summary judgment in favor of Scott L. Robinson and
his law firm, Johnson, McKenzie & Robinson, L.L.C., (collectively
-"Respondents") based on the expiration of the three-year statute of limitations.
Stokes-Craven contends the court erred in applying this Court's decision in Epstein
v. Brown, 363 S.C. 372, 610 S.E.2d 816 (2005),' and holding that Stokes-Craven
knew or should have known that it had a legal malpractice claim against its trial
counsel and his law firm on the date of the adverse jury verdict rather than after -
this Court affirmed the verdict and issued the remittitur in Austin v. Stokes-Craven
Holding Corp., 387 S.C. 22,691 S.E.2d 135 (2010). We overrule Epstein, reverse
the circuit court's order, and remand the matter to the circuit court for further

proceedings consistent with this opinion.

L. Factual / Procedural History

Donald C. Austin filed suit against Stokes-Craven, an automobile dealership,
after he experienced problems with his used truck and discovered the vehicle had
sustained extensive damage prior to the sale. Austin v. Stokes-Craven Holding
Corp., 387 S.C. 22, 691 S.E.2d 135 (2010). In his Complaint, Austin alleged the
following causes of action: revocation of acceptance, breach of contract,
negligence, constructive fraud, common law fraud, violation of the South Carolina
Motor Vehicle Dealer's Act (the "Dealer's Act"), violation of the South Carolina
Unfair Trade Practices Act ("UTPA"), and violation of the Federal Odometer Act.
Based on these claims, Austin sought actual damages, punitive damages,
prejudgment interest, and attorney's fees and costs. /d. at 35, 691 S.E.2d at 141-42.
Stokes-Craven was represented by Scott L. Robinson of Johnson, McKenzie &
Robinson, L.L.C. throughout the trial proceedings. On August 16, 2006, after a
three-day trial, the jury found in favor of Austin and awarded $26,371.10 in actual
damages and $216,600 in punitive damages. /d. at 35, 691 S.E.2d at 142,

|

! See Epstein, 363 S.C. at 381, 610 S.E.2d at 820 (rejecting the continuous-
representation rule and affirming the dismissal of a legal malpractice case based on
the expiration of the statute of limitations on the ground the three-year limitations
period began to run on the date that the adverse verdict was entered against

-—- - claimant).
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Austin and Stokes-Craven filed cross-appeals to this Court. Although
Robinson was listed as counsel of record on the appellate pleadings, Stokes-Craven
had employed attorneys with Young, Clement, Rivers, L.L.P. to represent it during
the course of the appeal. On March 8, 2010, a majority of this Court affirmed the
jury's verdict and held that: (1) there was no prejudicial abuse of discretion in
admxttmg certain challenged testimony; (2) Austin offered proof of actual damages
in the amount of $26,371.10; (3) Austin failed to prove Stokes-Craven violated the
Federal Odometer Act with the requisite intent to defraud him as to the mileage of
the truck; (4) the verdicts of fraud and violation of the UTPA were not
inconsistent; and (5) there was evidence to support the jury's award of $216,000 in
punitive damages. -/d. at 59, 691 S.E.2d at 154. This Court 1ssued the remittitur on
April 21,2010.% .

On August 16, 2010, Stokes-Craven filed a legal malpractice action against
Respondents, alleging negligence and breach of fiduciary duty in trial counsel's.
representation of Stokes-Craven both prior to and during the trial. Specifically,
Stokes-Craven alleged that trial counsel failed to: -adequately investigate the facts
of the case; prepare or serve written discovery; depose witnesses; obtain copies of

- the plaintiff's experts' curriculum vitas; prepare a pretrial brief, trial exhibits, voir

dire, and requests to charge; preserve certain evidentiary issues for appellate
review; notify Stokes-Craven's insurance carrier about the claims; and settle the
‘case prior to the jury verdict. Based on these purported errors, Stokes-Craven

- claimed the jury returned the adverse verdict. Respondents generally denied the

allegations and asserted several defenses, including that Stokes-Craven's claims
were barred by the expiration of the three-year statute of limitations.

Subsequently, Respondents filed motions for summary judgment. Stokes-
Craven filed a cross-motion for partial summary judgment and a motion to compel
discovery of Respondents' professional liability policy applications for the years
2002 through 2012, all correspondence between Respondents and their malpractice
insurer, and the billing records for computer research from any research provider
used by Respondents for the years 2003 through 2006. -

? In a related appeal, this Court (1) affirmed the circuit court's order that entered
judgment in favor of Austin for his requested trial-level fees, and (2) remanded the
matter to the circuit court to determine what amount of appellate and post-appellate
fees should be awarded to Austin. Austin v. Stokes-Craven Holdzng Corp 406

S.C. 187, 7508E2d78(2013) R [
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Following a hearing, the circuit court granted Respondents’ motions for
summary judgment on the ground Stokes-Craven's legal malpractice claim was
barred by the expiration of the statute of limitations. In so ruling, the court .
concluded that Dennis Craven, as agent of Stokes-Craven, had notice of the claim
on August 17, 2006, the date of the jury's adverse verdict. Referencing portions of
Craven's deposition testimony, the court determined that Craven's testimony as a
whole indicated that he was aware that he might have a legal malpractice claim
against Respondents because Craven: knew at the time of trial that counsel had not
contacted and interviewed crucial witnesses prior to trial; was not shown the
defendants' interrogatory responses until the day of trial; had not been prepared for
cross-examination; and knew that counsel failed to settle the case despite the
admission by Stokes-Craven that it "had done something wrong." The court also
. noted that Craven acknowledged the jury's verdict presented a "serious problem"
for Stokes-Craven. Citing Epstein, the court found that Craven's knowledge of
counsel's "shortcomings” and other "actionable errors" constituted evidence that
Craven knew at the time of the verdict that he might have a claim against trial
counsel.

The court also held that the doctrines of equitable estoppel and equitable
tolhng were inapplicable. In terms of equitable estoppel, the court found "nothing
in the record to support the conclusion that [Respondents] did anything to mislead
Stokes-Craven" or that Robinson "engaged in any conduct to prevent Stokes-
Craven from filing a malpractice action." The court further found Stokes-Craven
could not invoke equitable tolling because it failed to present evidence of an
"extraordinary event" beyond its control that prevented it from timely filing its
legal malpractice action.

Because the court granted Respondents' motions for summary judgment, it
noted that it was unnecessary to rule on Stokes-Craven's motion to compel
discovery. However, in the event the decision on summary judgment was
overturned on appeal, the court proceeded to rule on the motion. Initially, the court
found the correspondence between Respondents and their malpractice carrier was
not discoverable as it was prepared in anticipation of or during litigation. The
court further determined that Stokes-Craven had not established the need for this
information. Although the court ruled Respondents' professional liability policy
applications were discoverable, the court stated that any 'issues of ultimate
Vadmlsmblllty would be left to the trial judge.
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Stokes-Craven appealed the circuit court's order and filed a motion to argue
against precedent pursuant to Rule 217, SCACR. This Court granted Stokes- '
Craven's motion to argue against Epstein.

II. Standard of Review

When reviewing the grant of a summary judgment motion, the appellate
court applies the same standard that governs the trial court under Rule 56(c),
SCRCP, which provides that summary judgment is proper when there is no
genuine issue as to any material fact and the moving party is entitled to judgment
as a matter of law. Rule 56(c), SCRCP; Fleming v. Rose, 350 S.C. 488, 493, 567
S.E.2d 857, 860 (2002). On appeal from an order granting summary judgment, the
appellate court will review all ambiguities, conclusions, and inferences arising in
and from the evidence in a light most favorable to the non-moving party below.
Willis v. Wu, 362 S.C. 146, 151, 607 S.E.2d 63, 65 (2004). -

III. Discussion
A. Commencement of the Statute of Limitations

Stokes-Craven asserts the circuit court erred in holding as a matter of law

that the statute of limitations began to run on the date of the adverse jury verdict

against Stokes-Craven. Contrary to the circuit court's characterization of Craven's
testimony, Stokes-Craven notes that Craven "repeatedly testified that, at the time of
the trial, he had never been sued before, had never participated in litigation, and
had no idea what an attorney should or should not do to prepare a case for trial."
Based on this testimony, Stokes-Craven maintains that Craven did not know or
could not have known that it mlght have a claim for legal malpractice on the date
the verdict was rendered.

Stokes-Craven further argues the court erred in relying on Epstein as it is not
only factually distinguishable from the instant case but is no longer viable
precedent. Stokes-Craven requests that this Court overrule its decision in Epstein-
and adopt a bright-line rule that the statute of limitations in a legal malpractice case
does not commence until the remittitur has been issued in the underlying lawsuit.
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A claimant in a legal malpractice action must establish four elements: (1)
the existence of an attorney-client relationship, (2) a breach of duty by the attorney,
(3) damage to the client, and (4) proximate causation of the client's damages by the
breach. Holmes v. Haynsworth, Sinkler & Boyd, P.A., 408 S.C. 620, 636, 760
S.E.2d 399, 407 (2014). Furthermore, a claimant is required to demonstrate that
"he or she 'most probably would have been successful in the underlying suit if the
attorney had not committed the alleged malpractice.' " Doe v. Howe, 367 S.C. 432,
442,626 S.E.2d 25, 30 (Ct. App. 2005) (quoting Summer v. Carpenter, 328 S.C.
36,42,492 S.E.2d 55, 58 (1997)). '

The statute of limitations for a legal malpractice action is three years. S.C.
Code Ann. § 15-3-530(5) (2005) (stating the statute of limitations for "an action for
assault, battery, or any injury to the person or rights of another, not arising on
contract and not enumerated by law" is three years); see Berry v. McLeod, 328 S.C.
435, 444-45, 492 S.E.2d 794, 799 (Ct. App. 1997) (concluding that section 15-3-
530(5) of the South Carolina Code provides a three-year statute of limitations for-
legal malpractice actions). Under the discovery rule, the limitations period
commences when the facts and circumstances of an injury would put a person of
common knowledge and experience on notice that some claim against another
party might exist. Burgess v. Am. Cancer Soc'y, S.C. Div., Inc., 300 S.C. 182, 186,
386 S.E.2d 798, 800 (Ct. App. 1989); see S.C. Code Ann. § 15-3-535 (2005)
("[A]ll actions initiated under Section 15-3-530(5) must be commenced within

~ three years after the person knew or by the exercise of reasonable diligence should

have known that he had a cause of action."). "This standard as to when the
limitations period begins to run is objective rather than subjective." Burgess, 300
S.C. at 186, 386 S.E.2d at 800. "Therefore, the statutory period of limitations
begins to run when a person could or should have known, through the exercise of
reasonable diligence, that a cause of action might exist in his or her favor, rather
than when a person obtains actual knowledge of either the potential claim or of the

facts giving rise thereto." Id.

"Statutes of limitations are not simply technicalities." Kelly v. Logan, Jolley
& Smith, L.L.P., 383 S.C. 626, 632, 682 S.E.2d 1, 4 (Ct. App. 2009). "Onthe
contrary, they have long been respected as fundamental to a well-ordered judicial
system." Id. "Statutes of limitations embody important public policy concerns as
they stimulate activity, punish negligence, and promote repose by giving security
and stability to human affairs." Jd. "One purpose of a statute of limitations is to
reheve the courts of the burden of trying stale clalms when a plamtlff has slept on
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his or her rights." Id. (citations omitted). "Another purpose of a statute of:
limitations is to protect potential defendants from protracted fear of litigation." Id.
"Statutes of limitations are, indeed, fundamental to our judicial system." Id.
(citation omitted). -

a.  Epstein

As noted by the circuit court and the parties, the key case in the instant
dispute is Epstein. In Epstein, a jury returned a verdict for a wrongful death and
survival action on February 18, 1998 against Dr. Franklin Epstein in a medical-

_malpractice action that arose out of the death of one of his patients following spinal

surgery. Epstein, 363 S.C. at 374, 610 S.E.2d at 8§17. David Brown represented
Epstein throughout the trial and filed a notice of appeal after the jury verdict. /d. at
374-75, 610 S.E.2d at 817. Although Brown remained counsel of record during
the appeal, Epstein was represented on appeal by Stephen Groves, John Hamilton
Smith, and Steven Brown. Id. at 375, 610 S.E.2d at 817. The Court of Appeals
affirmed the verdicts on July 31, 2000 in Welch v. Epstein, 342 S.C. 279, 536
S.E.2d 408 (Ct. App. 2000). Id. This Court denied Epstein's petition for a writ of

certiorari in January 2001. /d.

On January 9, 2002, Epstein filed a legal malpractice claim against David

‘Brown in which he alleged breach of fiduciary duty, negligence, and breach of-

contract. /d. In terms of specific deficiencies, Epstein asserted that Brown was
negligent in failing to conduct an adequate investigation, failing to advise him to -
settle, forgetting to call expert witnesses, and adopting a defense contrary to
Epstein's medical opinion. Id. at 376, 610 S.E.2d at 818. Brown moved for
summary judgment on the ground that Epstein failed to commence the action

- within the applicable three-year statute of limitations. /d. at 375, 610 S.E.2d at

817. The circuit court found the majority of the damages alleged by Epstein -
stemmed from the adverse jury verdict, and the damages to Epstein's reputation
resulting from the publicity were all damages suffered at the time of the verdict.
Id at376,610 S.E.2d at 818. The court concluded that, although these damages

. might have been mitigated by a successful appeal, they could not have been wholly

eliminated by a reversal of the jury's verdict. /d. Accordingly, the circuit court
ruled the statute of limitations began to run, at the latest, on February 18, 1998, the

~ date of the jury's verdict. /d. at 375, 610 S.E.2d at 817. As a result, the court

found the action was untimely and granted Brown's motion for summary judgment.
Id. Epstein appealed the circuit court's order to this Court. /d.
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Justice Waller, who was joined by Justices Moore and Burnett, affirmed the
circuit court's order. Id. at 383, 610 S.E.2d at 821-22. In reaching this decision,
the majority declined to adopt the continuous-representation rule, which permits
the statute of limitations to be tolled during the period an attorney continues to
represent the client on the same matter out of which the alleged legal malpractice
arose. /d. at 380, 610 S.E.2d at 820. Instead, the majority chose to strlctly adhere

~ to the discovery rule set forth by the Legislature. /d.

The majority explained its decision by comparing a legal malpractice action
to a medical malpractice action. Despite the "very legitimate policy rationales in
favor of adoption of a continuous treatment rule" in medical malpractice cases, the
majority noted that our appellate courts had declined to adopt it because the

"Legislature [had] set absolute time restrictions for the bringing of medical

malpractice actions in the statutes of repose both for medical malpractice and for

~ persons operatmg under disability." Id. at 378, 610 S.E.2d at 819. The majority-

also noted that "numerous jurisdictions" had refused to adopt the continuous-
representation rule. /d. at 379, 610 S.E.2d at 819.

Additionally, the majority disagreed with Epstein's alternative argument that,
absent applying the continuous-representation rule, the limitations period did not
begin to run until the Court denied certiorari in January 2001. /d. at 380-81, 610-
S.E.2d at 820. The majority explained that "those jurisdictions which decline to
adopt the continuous representation rule tend to hold that a plaintiff may institute a
malpractice action prior to the conclusion of the appeal.” Id. at 380, 610 S.E.2d at
820.

The majority also rejected Epstein's argument that appealing the ruling in the
medical malpractice action against him while filing a legal malpractice claim
against Brown would cause him to argue inconsistent positions in two different
courts. /d. at 381, 610 S.E.2d at 821. The majority maintained that "there are
measures which may be taken to avoid such inconsistent positions." Id. at 381-82,
610 S. E 2d at 821.

Ultimately, the maJorxty applxed the discovery rule and found that Epstein
"clearly knew, or should have known he might have had some claim against Brown
at the conclusion of his trial." /d. at 382, 610 S.E.2d at 821. The majority
reasoned that the damages claimed by Epstein were "largely those to his
reputation” and the claims he raised in his Complaint were "primarily related to
trial and pre-trial errors." Jd. The majority also noted that trial counsel conceded
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during oral argument on the summary judgment motion that "some of the
allegations down there, your Honor, were within the man's knowledge when the
verdict came in." Id. at 382-83, 610 S.E.2d at 821. Finally, the majority
referenced a letter from Epstein to his appellate attorney, Steven Groves, in which

. Epstein indicated that he would not deal with Brown and that he believed Brown's

representation "was so egregiously lacking." Id. at 383, 610 S.E.2d at 821. The
majority concluded that it was "patent Dr. Epstein knew, or should have known, of

a possible claim against Brown long before this Court denied certiorari in January
2001." Id :

Chief Justice Toal dissented as she would have adopted "a bright-line rule
that the statute of limitations does not begin to run in a legal malpractice action
until an appellate court disposes of the action by sending a remittitur to the trial
court." Id at 383, 610 S.E.2d at 822. Although Justice Toal agreed with the
application of the discovery rule, she disagreed with the majority's holding that
Epstein should have known of the existence of a cause of action arising from
Brown's alleged malpractice at the conclusion of the trial. /d. at 384, 610 S.E.2d at
822. Instead, Justice Toal found "there was no evidence that [Epstein] [was]
injured as a result of [Brown's] alleged malpractice until the court of appeals .
disposed of the case by sending a remittitur to the trial court." /d.

Justice Pleicones concurred in the majority's rejection of the continuous-
representation rule and the retention of the discovery rule; however, he dissented as
he believed that Brown should have been estopped from asserting the statute of
limitations as a defense. /d. at 384, 610 S.E.2d at 822. Justice Pleicones pointed
out that: (1) Brown affirmatively represented to Epstein that the adverse verdict.
had resulted from errors of law committed by the trial judge and, in turn, affected
the jury's fact-finding role; and (2) Brown remained nominally as counsel to
Epstein throughout the appeal of the verdict. /d. Justice Pleicones concluded that
Brown's representations and his presence on the appellate team "reasonably
induce[d] Epstein's forbearance." Id. at 384-85, 610 S.E.2d at 822.

b.  Propriety of Epstein , :

Our appellate courts for the past ten years have continued to rely on the
decision in Epstein’ However, Epstein is not without its critics. See James L.

_ -3 See, e.g, Holmes v. Haynswbrth, Sinkler & Boyd, P.A.,408 S.C. 620, 760 S.E2d . -
~-——2399 (2014) (citing. Epstein and affirming the circuit court's ruling that legal : B
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Floyd, 111, South Carolina Tort Law: For Whom The Statute of Limitations
Tolls—The Epstein Court's Rejection of the Continuous.Representation Rule, 57
S.C. L. Rev. 643 (2006). In this article, the author identified what he perceived to
be fundamental flaws in the majority's analysis in Epstein. Specifically, the author
found that the majority's.reasoning and holding were questionable "because [of]:
(1) the differences between the statute of limitations governing legal malpractice
actions and the statute of repose governing medical malpractice actions, (2) the
strength and applicability of the secondary authority upon which the Epstein court
relied, and (3) Epstein's operative facts." Id. at 654.

Although the author distinguished the secondary authority relied on by the
majority and noted that Epstein was limited to its facts, his primary challenge was
to the majority's reliance on the statute of repose in medical malpractice actions.
Spemﬁcally, the author stated that:

neither sectlon 15-3-535 nor section 15-3-530(5) create a statute of
repose governing legal malpractice actions. Instead, those sections
create a general three-year statute of limitations in legal malpractice
actions. This distinction may indicate the South Carolina Legislature
is unwilling to create the same "absolute time limit" for legal
malpractice actions which is observed in medical malpractice actions.

Id. at 656 (footnotes omitted). In addition to these distinctions, the author opined
that the adoption of the "continuous representation rule would protect the sanctity
of the attorney-client relationship" because a client should be able to rely on his
attorney's advice, particularly where the attorney suggests filing an appeal of the

“underlying lawsuit. /d. at 658. '

Notably, Epstein represents a minority position in this country as the
majority of courts in other jurisdictions have adopted the continuous-representation
rule. See 3 Ronald E. Mallen & Allison Martin Rhodes, Legal Malpractice, §
23:45 (2015) (discussing state cases which have adopted the majority and minority
positions regarding the continuous-representation rule; identifying Epstein as
within the minority position); George L. Blum, Annotation, Attorney

malpractice claims were barred by the expiration of the statute of limitations);
"Kelly v. Logan, Jolley & Smith, L.L.P.,383 S.C. 626, 682 S.E.2d 1 (Ct. App. 2009)
- (citing Epstein and affirming grant of summary judgment in favor of attorneys in

. - ——legal malpractice-action-based on the expiration of the statute of limitations).
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Malpractice—Tolling or Other Exceptions to Runniﬁg of Statute of Limitations, 87

‘A.L.R.5th 473, § 4 (2001 & Supp. 2015) (discussing state cases that have applied
~or found inapplicable the continuous-representation doctrine); see also George L.

Blum, Annotation, When Statute of Limitations Begins to Run on Action Against
Attorney Based upon Negligence—View that Statute Begins to Run from Time
Client Discovers, or Should Have Discovered, Negligent Act or
Omission—Application of Rule to Conduct of Litigation and Delay or Inaction in
Conducting Client'’s Affairs, 14 A.LR. 6th 1, § 8 (2006 & Supp. 2015) (collecting
state and federal cases that applied or found inapplicable the discovery rule and
highlighting Epstein).

The facts of the instant case present us with an appropriate opportunity to
address the criticism and conflict that has arisen out of our decision'in Epstein. As
legislatively mandated, we begin our analysis with the well-established discovery

- rule. Pursuant to this rule, all legal malpractice actions must be commenced within

three years after the claimant knew or by the exercise of reasonable diligence
should have known that he or she had a cause of action.

Thus, a claimant seeking recovery for a legal malpractice claim is .
constrained by two constants: (1) filing the claim within the statute of limitations,”
and (2) establishing the four requisite elements of his or her claim. As a result, a
claimant must have knowledge of each element of the legal malpractice claim
when it is filed. See 3 Ronald E. Mallen & Allison Martin Rhodes, Legal
Malpractice § 23:14 (2015) ("Since a statute of limitations operates on remedies,
the limitation period cannot start until the client has a cause of action that has
accrued. Thus, 'accrual' means the existence of a legally cognizable cause of
action."). :

As evidenced by this case, the key question is when the claimant's cause of
action accrues to trigger the running of the three-year statute of limitations. The

- answer to this question is complicated by the seemingly endless factual scenarios

surrounding the underlying claim of a legal malpractice cause of action. For
example, legal malpractice claims may stem from matters involving litigation or
negotiated settlements while others may arise out of matters involving the probate

* "A legal malpractice cause of action is governed by the applicable statute of
limitations whether it sounds in tort, contract or fraud." 1 S.C. Jur. Attorney &

: -—-__-Clzent § 69.(Supp. 2015) (citing section 15-3-530 of the South Carolma Code).
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of a will or a divorce. Further complicating the determination of when a cause of
action accrues 1s if the claimant pursues an appeal of an unfavorable ruling.

Our decision regarding the accrual date must also take into consideration the
preservation of the attorney-client relationship as well as the public policy that is
fundamental to the efficient management of our judicial system. Clearly, if a client
files a legal malpractice cause of action while the client is still represented by
counsel during an appeal, the attorney-client relationship is compromised and there
are simultaneous lawsuits advocating conflicting positions.

While the legal bases and policy reasons for adopting the continuous-
representation rule are persuasive, we find its application may be problematic
because we can foresee factual scenarios where it is unclear exactly at what point
trial counsel ends its representation. Moreover, we acknowledge the merit of the
remittitur rule espoused by the dissent in Epstein as it offers a clear and definitive
date for the accrual of a legal malpractice cause of action. However, we decline to
adopt such an unyielding rule because each case presents unique circumstances.
Instead, we are guided by the position taken by the Oklahoma Court of Appeals in,
Ranier v. Stuart & Freida, 887 P.2d 339 (Okla. Civ. App. 1994).

In Ranier, appellant retained respondent attorney and his law firm to-
represent him in a lawsuit that was ultimately dismissed as time-barred on August
15, 1990. Ranier, 887 P.2d at 340. On September 12, 1990, respondent mailed a
letter to appellant, which notified appellant that the lawsuit had been dismissed and
an appeal had been filed. /d. In the letter, respondent stated that he believed they
had a "good chance" of getting the trial judge's decision reversed. /d. On February
5, 1992, the trial judge's decision was affirmed on appeal. Id '

On April 19, 1993, appellant filed a legal malpractice action against
respondent and his law firm. /d. Respondents filed a motion for summary
- judgment, alleging the action was time barred because more than two years had
elapsed since appellant's cause of action accrued. /d. Appellant responded that the
statute of limitations did not begin to run until the appeal was decided on February
5, 1992 and, alternatively, that his attorney's letter assuring him that they had a

"good chance" of reversing the trial judge's decision on appeal tolled the running of -

the statute of limitations. /d. The trial court granted summary judgment in favor
of respondents. /d.
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On appeal, the Oklahoma Court of Appeals addressed "whether Appellant's
| malpractlce action accrued at the time the trial court dismissed the underlymg
action, starting the statute of limitations period, or whether the statute of
limitations was tolled until after the case was finally determined adversely to _
Appellant on appeal.” Id. at 341. In analyzing this issue, the court noted that there
was a split of authority in other jurisdictions regarding the appropriate rule. In
particular, the court considered the exhaustion of appeals rule and the continuous-
‘representation rule. /d. at 341-42. Ultimately, the court declined to adopt either
rule and, instead, crafted a compromise position between these rules. /d. at 343.

Relying on a decision issued by the .Kansa,s Supreme Court,” the Oklahoma
~ Court of Appeals stated: .

A statute of limitations for a legal malpractice action may be tolled

- until resolution on appeal of the underlying case if the client has not
become aware of the harm prior to the decision on appeal. We come
to this conclusion as a matter of common sense because in many
situations, a client has no viable cause of action until he discovers.
whether his case is reversed on appeal. We caution, however, that the
resolution of the appeal is not necessarily always the critical event
triggering ripeness of a legal malpractice claim, but rather it 1s
knowledge of the injury, its cause and the wrongdoing. We emphasize
the proper application of the discovery rule demands that the
determinative factor be the client's knowledge of the injury, and each
case must be decided under its own particular facts. 1f it appears that
the client knew of the harm before the case is finally determined on
appeal, the statute of limitations begins to run from the time the
underlying injury occurs or upon the client's awareness of the alleged
negligence.

Id. at 343 (footnotes omitted) (emphasis added).

BaSed-on the particular facts of the case, the Oklahorha Court of Appeals
concluded that appellant had no knowledge of any harm suffered until the
underlying judgment was affirmed on appeal. /d at 343-44. Because the statute of

> The Oklahoma Court of Appeals essentially adopted the rule enunciated by the
Kansas Supreme Court in Dearborn Animal Clinic, P.A. v. Wilson, 806 P.2d 997

———-(Kan. 1991)
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limitations was tolled until the appéllate court iséued its opinion, the Oklahoma
. Court of Appeals found that appellant's legal malpractice cause of action was
timely filed. /d. at 344. :

After carefully considering the rationale in Ranier, we conclude the rule
adopted by the Oklahoma Court of Appeals comports with the discovery rule
established by our Legislature and the purpose of the statute of limitations.
Accordingly, we now adopt the following statement in Ranier as the statute of
limitations standard for legal malpractice suits: "If it appears that the client knew
of the harm before the case is finally determined on appeal, the statute of
limitations begins to run from the time the underlying injury occurs or upon the
client's awareness of the alleged negligence." Ranier, 887 P.2d at 343. We find
the resolution on appeal rule provides a threshold limit to the tolling of the statute
of limitations, eliminates the rigidity of the remittitur rule, and prevents arbitrary
application of the rule with a case-by-case analysis. Furthermore, this rule
advances the purpose of the statute of limitations, which is to punish plaintiffs who
sleep on their rights, protect defendants from stale claims, and lend order to the
judicial system.

Because the circuit court relied upon Epstein to hold that the statute of
limitations began to run on the day of the jury's verdict, we reverse the court's grant
of summary judgment without prejudice to either party's right to move for this
relief under our newly announced statute of limitations standard for legal
~ malpractice suits.®

B.  Motion to Compel Discovery

Having reversed the circuit court's grant of summary judgment in favor of
Respondents, the question becomes whether the court erred in denying a portion of
Stokes-Craven's motion to compel. Stokes-Craven claims the circuit court erred in
holding that Respondents' communications with their legal malpractice carrier
were not discoverable. In particular, Stokes-Craven contends the documents are
not protected by the work-product doctrine because they were "prepared in the

% In view of our decision, we need not reach Stokes-Craven's contention that
equitable doctrines precluded the application of the statute of limitations. See:

Futch v. McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d
591, 598 (1999) (holding an appellate court need not review remarning issues when

.-——its determination of a prior issue is dispositive of the appeal).
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ordinary course of insurance business" and not in anticipation of litigation.
Additionally, Stokes-Craven maintains it has a "substantial need" for these
documents and that it is unable to obtain equivalent information by other means.

A trial court's rulings in matters related to discovery generally will not be
disturbed on appeal in the absence of a clear abuse of discretion. Dunn v. Dunn,
298 §.C. 499, 381 S.E.2d 734 (1989). An abuse of discretion occurs when the trial
court's order is controlled by an error of law or when there is no evidentiary
support for the trial court's factual conclusions. Sundown Operating Co. v. Intedge

Indus., Inc., 383 S C. 601, 681' S.E.2d 885 (2009).

"The attorney work product doctrine protects from discovery documents
prepared in anticipation of litigation, unless a substantial need can be shown by the
requesting party." Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 294, 692
S.E.2d 526, 530 (2010); see Rule 26(b)(3), SCRCP (stating, "a party may obtain
discovery of documents and tangible things otherwise discoverable under
subdivision (b)(1) of this rule and prepared in anticipation of litigation or for the
trial by or for another party or by or for that other party's representative . . . only
upon a showing that the party seeking discovery has substantial need of the
materials in the preparation of his case and that he is unable without undue
hardship to obtain the substantial equivalent of the materials by other means").
"Generally, in determining whether a document has been prepared 'in anticipation
of litigation,' most courts look to whether or not the document was prepared
because of the prospect of litigation." Tobaccoville, 387 S.C. at 294, 692 S.E.2d at

530. -

We conclude the circuit court abused its discretion in ruling on Stokes-
Craven's motion to compel production of communications between Respondents
and their malpractice carrier because there was no evidentiary basis-to support its
factual conclusions. The court failed to conduct an in camera hearing to review the
requested information and stated in its summary ruling that it had "not received a
privilege log of these communications." Therefore, we find the court lacked
sufficient information to determine whether the requested documents were
prepared in anticipation of litigation and that Stokes-Craven had a substantial need
of the materials in preparation of its case. Accordingly, we direct the circuit court
on remand to conduct an in camera hearing, review the requested 1nf0rmat10n and
1ssue a specific ruhng
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IV, " Conclusion

. We overrule Epstein and now hold that the statute of limitations for a legal
~‘malpractice action may be tolled until resolution on appeal of the underlying case
if the client has not become aware of the injury prior to the decision on appeal. We
find this rule comports with the discovery rule and effectuates the purpose of the
statute of limitations. Because the circuit court relied upon Epstein to hold that the
statute of limitations began to run on the day of the jury's verdict, we reverse the
court's grant of summary judgment without prejudice to either party's right to move’
- for this relief under our newly announced statute of limitations standard for legal
malpractice suits. Additionally, we find the circuit court abused its discretion in
denying Stokes-Craven's motion to compel the production of communications
between Respondents and their malpractice carrier because there was no evidence

* to support the court's ruling. : '

, Based on the foregoing, we reverse the circuit court's order and remand the
matter for further proceedings consistent with this opinion.

REVERSED AND REMANDED.

PLEICONES and HEARN, JJ., concur. TOAL C.J., dissenting in a
separate opinion in which KITTREDGE, J., concurs.
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CHIEF JUSTICE TOAL: Irespectfully dissent. In determining when the
statute of limitations period commences for legal malpractice actions, the majority
adopts a subjective standard that is dependent on whether "the client has [] become
aware of the injury prior to the decision on appeal." Because the General
Assembly explicitly provided for an objective standard, rather than the majority's
new subjective standard, I write separately.

In South Carolina, the statute of limitations for legal malpractice actions is
three years. See S.C. Code. Ann. § 15-3-530(5) (2005); Epstein v. Brown, 363 S.C.
372,376, 610 S.E.2d 816, 818 (2005); Berry v. McLeod, 328 S.C. 435, 44445,
492 S.E.2d 794, 799 (Ct. App. 1997). In determining when a legal malpractice
action accrues, the General Assembly set forth the discovery rule, stating that such
an action "must. be commenced within three years after the person knew or by the
exercise of reasonable diligence should have known that he had a cause of action."”
S.C. Code Ann. § 15-3-535 (2005) (emphasis added); Burgess v. Am. Cancer Soc'y
S.C. Div., Inc., 300 S.C. 182, 186, 386 S.E.2d 798, 800 (Ct. App. 1989) (citing
Rogers v. Efird’s Exterminating Co., 284 S.C. 377,325 S.E.2d 541 (1985)). Thus,
under this objective standard, the statutory period of limitations may begin to run
before the client has actual, subjective knowledge of the potential claim or of the
facts giving rise thereto. Burgess, 300 S.C. at 186, 386 S.E.2d at 800; see also
Epstein, 363 S.C. at 382, 610 S.E.2d at 821 ("This Court has recognized that, under
the discovery rule, the statute of limitations begins to run when a person of
common knowledge and experience would be on notice that a claim against
another party might exist. The fact that the injured party may not comprehend the
full extent of the damage is immaterial." (citations omitted)). -

Here, the majority states that in general, the statute of limitations for a legal
malpractice action commences upon the final determination of the appeal in the
underlying case. The majority then outlines an exception to the rule, holding that
the statute may begin to run earlier if the client has actual knowledge of the alleged
negligence on the part of his lawyer. See supra ("'If it appears that the client knew
of the harm before the case is finally determined on appeal, the statute of
limitations begins to run . . . upon the client's awareness of the alleged
negligence." (quoting Ranier v. Stuart & Freida, P.C., 887 P.2d 339, 343 (Okla.
Civ. App. 1994)). Thus, in effect, under the majority's rationale, the statute of
limitations begins to run either when the client has actual knowledge of his
lawyer's negligence, or at the conclusion of the appeal of the underlying case,
whichever comes first.
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' ‘While the majority claims its holding "comports with the discovery rule," in
reality, it adopts a subjective standard contrary to the dictates of the General
Assembly. As the Oklahoma Court of Appeals explained in Ranier, in Oklahoma,
the client's actual knowledge of the injury is the "determinative factor” in deciding
when a legal malpractice action accrues in that state. 887 P.2d at 343. However,
in South Carolina, the statute of limitations begins to run when the client knows or
should know that he has a cause of action. See S.C. Code Ann. § 15-3-535.
Although the majority espouses a number of policy reasons in support of its
holding, those policy reasons cannot override the General Assembly's decision to
mandate an objective standard.

I further disagree with the majority's contention that the client's actual
knowledge is the only way the statute of limitations may commence prior to the
final decision on appeal of the underlying case. Although my dissent in Epstein
espoused a similar rule to the majority's current formulation, I have now
reconsidered my position, and would adhere to the majority's holding in Epstein.
While it is certainly possible that a client would not know of his lawyer's alleged
negligence until resolution of the underlying appeal, it is equally possible that a
client would know of the alleged negligence far earlier in the proceedings, such as
-after the jury verdict. Cf. Epstein, 363 S.C. at 376-77, 610 S.E.2d at 818 ("[T]he
majority of the damages alleged by [the client] stemmed from the adverse jury
verdict, and the damages to his reputation resulting from the publicity were all
damages suffered at the time of the verdict. . . . [A]lthough these damages might be
mitigated by a successful appeal, they could never be wholly eliminated by a
reversal of the jury's verdict. Accordingly, . . . [the client] either knew, or should
have known, of a possible claim against [his lawyer] by the date of the adverse
verdict, such that the [statute of limitations] began to run on that date.").
Therefore, in my opinion, the better practice is for the Court to determine, on a
case-by-case basis, the date that the client knew or should have known that he
could file a legal malpractice suit. See S.C. Code Ann. § 15-3-535. In other
words, the Court should not automatically assume that resolution of the underlying
appeal;is the "magic date" in all cases. ‘

Applying the Epstein rule here, I would find that regardless of the date of
Dennis Craven's actual notice of the possible claim against his lawyers, there is no
genuine issue of material fact regarding whether he should have known of the
alleged malpractice on August 17, 2006, the date of the jury's adverse verdict in the
underlying case. As the majority succinctly outlines, at that time, Craven knew,
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inter alia, that trial counsel did not contact or interview "crucial witnesses" prior to
trial, and had failed to settle the case despite Stokes-Craven's admission that it "had
done something wrong." Given those two allegedly critical mistakes, a reasonable

person of common knowledge and experience should have known at the date of the
jury's adverse verdict that he had a claim against his trial counsel.

Therefore, I would find the statute of limitations began to run on August 17,

- 2006, and in filing its malpractice action in 2010, Stokes-Craven allowed the three-

year statute of limitations to expire. Accordingly, I would affirm the circuit court's
ruling that the legal malpractice claim is time-barred.

KITTREDGE, J., concurs.
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Motion to Alter or Amend Judgment (“Prior Order”) entéred May 23,.2016 in orderito comport

with and properly cité to Stokes-Craven Holding Corp. v. Robinson, No. 27572, 2016 WL

3040160 (May 25, 2016). -On April 22, 2016, defendants wete requested to submit a proposed

order consistént with the Court’s ruling on the motion related o the restoration of this case‘to the

trial roster. The defendants submitted a proposed order as requested. The Court on May 23,

2016 entered as an order the proposal submitted by Defendants. The: Prior Order was in part

preinised upon the récent Supreme Court opinion of Stokes-Craven. On May 25, 2016, the
Supremeé Court, m response to a petition for rehearing in Stokes-Craven issued a substituted
opinion ih Stokes-Cravén,

The Supreme Court’s substituted opinion in Stokes-Craven does not have any substantive
impact upon the outcome of the matters pending before the Court. Yet, the Prior Order cites to
the earliet decision in Stokes-Craven, which has been withdrawn and the latest iteration hias been

substituted in its place. As a practical matter, the relief requested herein would avoid the
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IN THE. NINTH JUDICIAL CIRCUIT

Civil Action'No. 2013-CP-10-1396

SUBSTITUTED MODIFIED ORDER ON
PLAINTIFF’S MOTION TO.ALTER
OR AMEND JUDGMENT




I et

This matter is before this Court on Plaintiff Personal Care, Inc.’s (hereinafter “Personal
Care”) Motion to Alter or Amend Judgment, filed on March 16, 2015 (“Motion to Am_r‘:nd’?).
The Motion seeks to amend this Court’s Otder Denying Plaintiff’s Motion to Restore; filed.on
March. 3,_ 2015. Defendants Jerry N. Theos and Uricchio, Howe, Kréll? ‘J'acobson_, 'To_p_orek_;
Theos & Keith, PA (hereinafter collectively referred ‘to as' “Theos”); Cheryl D. Shoun.
(hereinafter “Shoun”); and Taylor, Bowley and Byrd (hereinafter “TBB”)! oppose Plaintiff's
Motion. After review of the entire Record, including, but not. limited to, the motions, the
memoranda and affidavits submitted by the parties, the original Orders filed by this Court,-and
the relevant case law, this Court hereby modifies its Prior Order of March 3, 2015 Osder-and
makes: the following findings of fact and conclusions of law.

Procedural Background

This case arises: from events that occuired in 2009 and early 2010. Beginning in 2009_,

Theos and Taylor, Shoun, Bowley, and Byrd,vLLC,' were retained by Petrsonal Care to pursue a

potential claim against one of its competitors. Two former employees of Personal Caré went to
work for the competitor and allegedly disclosed and otherwise utilized protected client
information, gained whi_le in. Personal Care’s employ, to the advantage of the competitor. On.
or about September 14, 2009, at the direction of Personal Care, Theos sent a letter to the
competitor (Exhibit A), with-a copy allegedly sent to a third-party dialysis clinic, addressing

the competitor’s alleged wrongful use of the protected information. On December. 10,. 2009,

. After Defendant Cheryl Shoun left the law firm of Taylor, Shoun, Bowley, and Byrd, LLC, in April 2010, the
firm became- Taylor, Bowley and Byrd, LLC.

>
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Theos and Shoun filed the underlying lawsuit on behalf of Personal Care against the
competitor, On or about March 9, 2010, the defendant in the underlying suit filed a
counterclaim for defamation against Personal Care based solely on the September 2009 letter
(Exhibit B),
| On cj)‘r" about March 8, 2013, Pégsb;ial Care filed the instant action against Theos,
Shoun, and TBB? (Exhibit C).2 Ir its Verified Complaint, Personal Care asserted that its
failure to attach the requited S.C. Code Ann. § 15-36-100(B) Expert Affidavit for a legal
‘malpractice claim was excused “'b‘e’cau'se. this Complaint is being. filed when there is a good
faith basis to believe the expiration of the statirte of limitations is imminent.”

Personal Care filed a Verified Amended Complaint on April 19, 2013 (Exhibit D). In
its Verified Amended Complaint, Personal Care alleges’ causes of action for breach of
fiduciary duties and legal :prpfes_sional negligence against Theos-and Shoun and for breach of

contract against the Defendant law firms. All claims purportedly arose from the allegedly

defamatory letter drafted by Theos and dated September 14, 2009. Personal Care alleges that

Shoun and Theos were negligent and breached their fiduciary duties to it by sending the
allegedly defamatory letter and by failirig to infoim Personal Care of the counterclaim for over
two years after it had been filed. As to the Défendant. law firmis, Personal Care alleges that
they breached their contract with Personal Care when they sent out the allegedly defamatory

letter.

2 Shoun ‘continued to represent Personal Care-after her departure from. TBB in April, 2010. TBB ended its
representation of and had no contact with Personal Care after Shoun'’s departure from the firm.
3 On March 7, 2013, the day before, Personal Care’s counsel expressed his concerns that the statute of hmltanons

- may bar his-client’s lmganon if it-were commenced after March 8, 2013: “We also discussed my concerns about"

an argument that the statute of lxmltanons mlght explre on Frxday, March 82

3
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After filing the Verified Amended Complaint, Persopal Care took no action via formal
discovefy (written discovery or depositions) to prosecute its claims before the matter was
administratively dismissed by an order dated August 28, 2013. Persoﬁal Care’s counsel
requested a Consént Order Striking the Case from the Docket pursuant to Rule 40§), SCRCP.
All of the Defendants agreed to the Consent Order, which Judge Dennis executed on August

27, 2013 (Exhibit E). Pursuant to its express terms, the Consent Order (hereinafter the “2013

- Judge Dennis Order™) set forth the following:

IT FURTHER APPEARING that cach party agrees that if the claim is restored
within one year from the date of this Order, the statute of limitations shall be
tolled as to all consenting parties during the time the case is stricken, and any
unexpired portion of the statute of limitations as of the date of this Oxder shall
remain and begin to run on the date the claim is restored. (Eniphasis added). -

The 2013 Judge Dennis Order was filed on August 28, 2013, and thereafter the status of the
case was shown as “Dismissed.” |
-Aﬁproximately one year later, on August 22, 2014, Personal Care’s counse] contacied
Theos’s counsel to request his oonsent to a proposed Consent Order Restoring Case to Docket
(Rule 40(), SCRCP), (hereinafter “2014 Proposed Copsent érder”) (Exhibit F), which
purported to reinstate the case pursuant to the 2013 Judge Dennis Order. On August 26, 2014,
Theos did not have an overt reason not to consent to the 20>I4 Proposed Consent Order.
Defense counsel for Theos signed the 2014 Proposed Consént Order and forwarded it to

Persopal Care’s counsel on- August 26, 2014. The- other co-Defendants, Shoun and TBB,

- bowever, did not consent to the 2014 Proposed Consent Order. In fact, TBB did not receive a

copy of the 2014 Proposed Consent Order until September 17, 2014.
Despite the fact that Personal Care’s counsel-did not have the consent of all the parties

to submit the 2014 Proposed Consent Order to the Court, on or about August 27, 2014,
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Personal Care’s counsel mailed the partial consent to the 2014 Proposed Consent Order to the
clerk of court, requesting that the clerk present it to Judge Dennis for his consideration. The
clerk returned the mailing unfiled because Personal Care did not include a proper cover sheet
and filing fee. Personal Care submitted the 2014 Proposed Consent Order on September 4,
2014, along with the requisite fee and cover sheet. On September 15, 2014, Judge Dennis and
his law clerk received the 2014 Proposed Consent Oxder. Upon review, Judge Dennis’s clerk
noted that the 2014 Proposed Consent Order did not have the consent of all of the parties. The
clerk contacted Personal Care’s counsel to inquire about the missing consents. During the

email e_xchange between Judge Dennis’s clerk and Personal Carefs counsel, Personal Care’s

counse] asserted that Shoun’s failure to object to his 2014 Proposed Consent Order was

tantamount to consent and that counsel for all of the other defendants had consented. On
Septerber 17, 2014, TBB contacted Judge Dennis’s clerk to inform her that Personal Care
had never given TBB notice of its intent to msbm nor asked TBB to consent to restoration,
 Shortly thereafter, Personal Care’s counsel withdrew the 2014 Proposed Consent Order via his
communication with the Court on September 17, 2014 (Exhibit G), wherein Personal Care’s
counsell stated: -

Please extend my apologies to Judge Dennis for the circumstances, but
Personal Care is withdrawing the proposed Consent Order to restore the
case to the active trial roster as mct all parties have consented to the restoration.

. It is also my understanding from the telephone call with Ms. Byrd that
lTaonr, Bowley & Byrd, LLC has not consented to Personal Care’s proposed
consent Motion to restore the case to the active trial roster. As such, a formal
motion to restare will be filed. ... Again, under the circumstances the proposed
Consent Order is being withdrawn, and we will proceed with a formal motion
to restore. (Bold in the original; underline added).

After witbdrawal of the 2014 Proposed Comsent Order, on September 22, 2014, over

three weeks after the one-year deadline puisuant to the 2013 Judge Demiis Order and SCRCP

813




Rule 40(j), Personal Carg’s counsel subsequently ﬁled a formal Motion to Restore the case to
the active roster. Defendants opposed Persional- Care’s Motion to Restore. In support of its
Motion to Restore, in addition to other arguments, Personal Care argued that the Proposed
Order Restoring the Case to the Docket, arguably filed one day before the one-year anniversary
of the Consent Order Striking the Case from the Active Roster, should be treated as a Motion
to Restore and should be granted based on that timeline. Defendants disagreed, arguing that, in
addition to other arguments, the Proposed Order was not signed by all parties and therefore

was invalid and, further, thaf the proposed Order had been voluntarily withdrawn and was

“void. Defendants also argued that the formal Motion to Resiore, filed on September 22, 2014,

should be denied because the statute of limitations had run on this action.
This Court heard oral arguments on the Motion to Restore on November 19, 2014, and
took the matter under advisement. After reviewing the Motion to Restore and the memoranda

in support of and in opposition to the motion, and cousidering the arguments of counsel, the

‘Court issued its Order on March 3, 2015, denying Personal Care’s Motion to Restore. In the

Order, the Court agreed with Defendants and held that the Proposed Order was invalid because
it lacked a signature and that the Proposed Order was not a Motion to Restore. The Court also
held that the formal Motion to Restore must I_Je denied because the statute of limitations on
this action haﬂ run.

On March 16, 2015, Personal Care filed the instant Motion to Amend, arguing that
Rule 40(j) does not provide for or allow Defendants to assert affirmative defenses nor does it
allow the Court the authority to evaluate the merits of a statute of limitations defense.
Defendants filed memoranda in opposition to the Motion to Amend. As a result of Personal

Care’s Motion to Amend, the Court requested additional briefing addressing whether Rule
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40(j) requires the Court to perfunctorily restore a case to the active roster without considering

the statute of limitations issue. .

Following receipt of the parties’ additional briefing, the Court issued an Order dated

June 19, 2015 (the “June Order”), modifying its prior March 3, 2015. order. In the June Order,

the Court held that, pursuant to Maxwell v. Genez, 356 S.C. 617, 591 S.E2d 26 (2003), a

party may- challenge a motion to restore on grounds of the expiration of the statute of

limitations. See Maxwell, 356 S.C. at 622 n.2 (rejecting plaintifs argument that since

defendants agreed to the Rule 40(j) dismissal after the statute of limitations had expired, they

waived their right to oppose the motion to restore on grounds of the expiration of the statute

of limitations). The Court further found that the issue of whether a plaintiff is entitled to the

olling of the statute of limitations is one that must be addressed at the hearing for a motion to
restore. The Court reasoned tﬁat, if a court cannot address the statute-of-limitations issue at the
hearing, then there would be no reason to hold a hearing in the first place, because the court
would be required to automaticaily grant all motions to restore and address issues such as the
statute of limitations at later motion heariﬁgs. The Court concluded that such outcome would
be nonsensical from a judicial economy standpoint. |

However, because the Court found that it did not afford Personal Care an opportunity
to address the statute of limitations issue at the motion hearing on November 19, 2014, the
Court announced that it would hold this matter in abeyance to allow all parties to present live
testimony and affidavits as to the Stam‘ce of limitations issue, thereby providing the parties an
additional opportunity to provide additional evidence that any party wished to -present to the

Court prior to its issuing a decision. The parties were given fourteen days from the date of the
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Order to notify the Court as to whether they wished to supplement the Record with affidavits
or live testimony. _

Defendants thereafter informed the Court that they did not wish to supplement the
Record further with either affidavits or live testimony, although they did reserve the right to
cross-examine witnesses called by Personal Care or to submit response affidavits, On July 9,

2015, Personal Care filed Plaintiff’s Memorandum as Directed by Court’s Order on Plaintiff’s

l Motion to Alter or Amend Judgment, in which it informed the Court that it intended to submit

additional affidavit testimony. 'I'he' Court gave the parties a deadline of September 4, 2015, by
which to submit afﬁdavits. On September 2, 2015, Personal Care mailed a letter to the Clerk
of Court with a copy of an Affidavit of Berhard Cignavitch for filing. However, the affidavit
was not filed at that time. Personal Care resubmitted the afﬁda\}it to the Clerk of Court for
filing on January 7, 2016, at which time the affidavit was properly filed and made part of the
Record. |

On April 15, 2016, this Court beld a telephonic status conference with counsel for all
of the parties. Upon hearing from the parties that the i{eoord was complete, the Court informed
the parties that it would review the entire Record and issue a final order on Personal Care’s
Motion to Amend. | |

Findings of Fact and Conclusions of Law _

Pursuant to the procedural background set forth above, which the Court finds to be
accurate and hereby incorporates as the procedural facts of the case, this case was dismissed
by the 2013 Judge Dennis Order. In South Carolina, unless a party seeks rehearing or appeals

a court decision, the party is bound by the previous order as the law of the case. See

Charleston Lumber Co., Inc. v. Miller Housing Corp., 338 S.C, 171, 525 S.E.2d 869 (2000)
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(finding that an unappealed ruling, right or wrong, is the law of the case and requires

affirmance). Stated differently, a prior order of the Court issued by a Circuit Court Judge may

not be reversed or modified by another Circuit Court Judge, See Maxwell v. Genez, 350 S.C.

563, 567 S.E.2d 496 (Ct. App. 2002) (quoting Judge Dennis and stating that it is the long-

standing rule in this State that a Circuit Judge cannot modify or reverse an Order of another

Circuit Judge.”), reversed on other grounds by 356 S.C. 617, 591 S.E.2d 26 (2004). Because
no party challenged the 2013 Judge Dennis Order, either by requesting a hearing or appealing
the decision, the 2013 Judge Dennis Order is the law of the case.

Under the express terms of the 2013 Judge Dennis Order, the’ statule of limitations was

not tolled after the case was dismissed in 2013. That Order required the case to be restored .

within one year of the date of the Order (i.e., by August 28, 2014) in order for the statute of
limitations to be tolled during the period of dismissal. prevér, it is undisputed that Pérsonal
Care failed to restore the case within the one-year deadline. Thus, the statute of limitations
* was not tolled following the entry of the 2013 Judge Dennis Order.

Similarly, the statute of limifations was not tolled under Rule 40(j). Unlike the 2013
Judge Dennis Order, which required the case to be restored within one year in order for the
statute of limitations to be tolled, Rule 40() provides that the statute will be tolled “if the
claim is restored upon motion made within | year of the date stricken.” Although a party can

|

4 SCRCF Rule 40(j) sets forth the following:
(i) Case Stricken From Docket by Agreement
A party may strike its complaint, counterclaim, cross-claim or third party claim from any docket
one time as a matter of right, provided that all parties adverse 1o that claim, counterclaim, cross-
claim ot thirl party claim agree in writing thal it may be stricken, and all further agree that if
the claim is restored upon motion made within 1 year of the date stricken, the statute of
limitations shall be tolled as fo all consenting parties during the time the case is stricken, and
any unexpired portion of the statute of limitations on the date the case was stricken shall remain
and begin to run on the date that the claim is resiored. A party moving to restore a case stricken
‘from the docket shall provide all parties notice of the motion to restore at least t0 days before it
is beard, (Emphasis added).

9
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move to restore a case to the docket more than one year after the claim was stricken without

running afoul of Rule 40(), the party “cannot take adventage of the one year tolling period

provided by the rule.” Maxwell v. Genez, 356 S.C. at 620-621. It is undisputed that the

Moﬁon to Restore currently pending in this Court was not filed until September 22, 2014,
long after the expiration of the one-year period. Therefore, the statute of limitations cannot be
tolled by Rule 40(j). |

At oral argument, Personal Care conceded as much to the Court when it acknowledged
that it did not restore or move to restore its case within the timeframe set forth in either the
2013 Judge Denﬁis Order or SCRCP Rule 40(j). Personal Care further conceded that it shéuld

not receive the benefit of the tolling provision of SCRCP Rule 40(j). Instead, Personal Care

_ argued that there is still time lefi on the statute of limitations because the statute did not begin

to run until the summer of 2012, However, Personal Care subsequently reversed course,
asserting in its Memorandum submitted to the Court after the hearing that the withdrawn 2014
Proposed Consent Order is equivalent to and should be treated as a Motion to Restore. There
is no merit o either argument. .

The Cowrt finds that the 2014 Proposed Consent Order is a nullity. It is undisputed that
not all of the parties consented to the pfoposed order. Moreover, Personal Care did nbt comply

with SCRCP Rule § and Rule 7, which govern the filing and service of motions. Finally, and

* most importantly, Personal Care withdrew the 2014 Proposed Consent Ordef, rendering it a

nullity. Thus, even if the 2014 Proposed Consent Order could have been construed as a
Motion to Restore, it no longer is before this Court. Therefore, if this case is restored, it will

not be restored “upon motion made within one year of the date stricken.” SCRCP Rule 40(j).

10
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The Court concludes that Personal Care did not file the instant Motion to Restore within one
year after the case was stricken from the docket.

Ac‘;ording]y; in regard to Personal Care’s 2014 Proposed Consent Order submitted to the
COui‘t,_ the Court finds that (1) all parties had not consented to the Ordef and the Order was
defective on its face; (2) the case had rot been “restored” by August 28, 2014, as the 2013
Judge Dennis Order striking it required; and (3) Personal Care-withdrew the 2014 Proposed
Consent Order, so’it is not properly before the Court and is a nullity. The Court further finds
that Personal Care filed its Motion to Restore approximately three weeks after August 28,
2014. Accordingly, under the terms of either the 2013 Judge Dennis Order or Rule 40(j), the
statute of limitations was not tolled following the dismissal of the case.

Personal Care argues that it is of no conséquence that the statute of limitations was not
tolled because; according to Personal Care, the statute of limitations did not start running until
July 2012. 3-At the hearinig, although Personal Cate’s counsel conceded that Personal Care
knew both about the Counterclaim-and that there were val:legcd issues with the defense.of the
case, Personal Care’s counsel asserted that the statute of limitations did not begin to run until
Personal Care experienced, in the summer of 2012, the “first financial consequence” caused by
Defendants® alleged errors.’ The Court finds Personal- Care’s argument wholly unpersuasive

and concludes that the statute of limitations has expired.

51In 'és's"étiéé','- Plaintiff desires this Court.to adbg t 8 ;:rsid’h'.éf the continuous representation rule. which the Stokes-

Craven court déclines to adopt and cites as “problematic:”

11
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conduct. Stokes-Craven Holding Corp. v. Robinson, No. 26

Clearly, “South Carolina’s statute of limitations requires very little to start the -clock.”

Maher v. Tietex Corp., 331 S.C. 371, 380, 500 S.E.2d ,204, 208 (Ct. App. 1998) (internal

quotation marks omittéd). South Carolina follows the discovery rule, which means that the

statute of limitations begins to run from the date the injured party either knows or should have

known, by the éxercise of reasonable diligence, that a cause of action arises from the: wrongful

2y —m

3 T

27572, 2016 WL 3040160 (May 25, 2016); se¢ S.C. Code Ann. § 15-3-

535. “Under the discovery rule, the limitations period commences when the facts and

circumstances of an injur_y would ‘put. a person of common knowledge and experience on
notice that some claim against another party might exist.” Id. (emphasis added). Moreover, in

a legal malpractice action, SfJEi

14
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like other actions. the —Fhe-date on which. discovery of the cause of action

should have been made is an objective question. Joubert v. 8.C. Dep’t of Soc. Servs., 341

S.C. 176, 191, 534 S.E.2d 1, 9 (Ct. App. 2000). In Young v. South Carolina Department of
Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is

not the test. Rather, courts must decide whether the circumstances of the case

would put a person of common knowledge and experience on notice that some

nght of his has been invaded, or that some claim against another party might:

exist. 333 S.C. 714, 719, 511 S.E2d 413, 416 (Ct. App. 1999); Moore v.

Benson, 390 §.C. 153, 700 S.E.2d 273 (Ct. App. 2010).
“Therefore, the statutory period of Iir_nitations begins to run when a person could or should
have known, through the exercise of reasonable diligence, that a cause of action might exist in
his or her favor, rather than when a person obtains actual knowledge of either the potential
claim or of the facﬁ‘;‘ giving rise thereto.” Stokes-Craven Holding Corp., EbiéNo; 27572, 2016

243040160 (May 25, 2016):

Importantly; under South Carolina law, “[a] cause of action dccrues at the moment

when the ‘plaintiff has a legal right to sue on it.” Brown v. Finger; 240 S.C. 102, 124 S.E.2d

781 (1962). The law presumes at least nominal damages at that point. Livingston v. Sims, 197

S.C. 458, 15 S.E.2d 770 (1941), modified by Santee Portland Cement v. Daniel Int’] Corp.,
299 S.C. 269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations).
. The fact that substantial damages did not occur until later is immaterial to determining when

the action accrued or atose. Livingston, 197 S.C. 458, 15 S.E.2d 770; Stephens v. Druffin, 327

S.C. 1, 488 S.E:2d 3, 7 (S8.C. 1997).

(which allows a stay of the statite
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Here; based on the allegations in the Amended Complaint and the clear evidence in the

Record; the Court finds that the statute of limitations hds expired on Personal Care’s claiths
against Defendants. According to Paragraph 18 of the Amended Complaint, the first act of
alleged negligence occurred in September 2009 when Theos allegedly sent a defamatory letter
to a third party. Paragraph 20 alleges that, on March 9, 2010, the underlying defendant filed
an Answer and Counterclaim asserting a claim for defamation based on the allegedly
defamatory statements in the letter published by Theos in September 2009. Finally, Paragraph
40 alleges that Personal Care was damaged by Theos and Shoun’s etrors when *it was forced
to spend additional funds and cofnmig time and other resources to mitigate the damages caused
as a direct and proximate result of Defendants’ errors.” Based on such allegations and the
clear evidence in the Record, the Court finds Personal Care suffered damages as soon as ii
was forced to incur costs to defend against the competitor’s counterclaim.

Once the counterclaim was filed on March 9, 2010, Personal Care became obligated to
expend additional monies, including the z{dditional attorney’s fees in responding to and
defending against the cdunterclaim, and to otherwise contend ‘with the inconvenience of the
counterclaim. Accordin;gliy, as-a cause. of action accrues at.the moment when the plaintiff has a
legal right to sue on it, and the law presumes at least nominal damages at that point, the Court
finds that Personal Care’s causes of action accrued and Personal Care had a legal right to sue

Defendants on March 9, 2010.

16
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Moreover, Defendants notified Personal Care multiple times of the counterclaim in the spring
of 2010. Plaintiff’s position with respect to when it received notice has shifted over time. In
Paragraph 21 of its Verified Amended Complaint, Personal Care alleges that Defendants did
not inform Personal Care about the counterclaim until over two years after the counterclaim
had been filed. Personal Care’s expert repeated such assertion in his Affidavit supporting
Personal Care’s legal malpractice c]aim.. However, at the hearing, Personal Care’s counsel
conceded that his client knew about the counterclaim “throughout the course of this entire .
underlying case.” (Hrg. Tr. at 23; id. at 24 (“Certainly he knew about the counterclaim.™).)
Therefore, Personal Care’s sworn allegation in the Verified Amended Complaint not only is
belied by the overwhelming evidence in the Record, but also has been subsequently
acknowledged by Personal Care’s counsel to be a misrepresentation.
The Court finds that Personal Care (and Mr. Cignavitch in particular) was notified of the
underlying Counterclaim multiple times beginning on March 19, 2010. Overwhelming
evidence refutes Mr. Cignavitch’s original sworn assertions to the Court including, but limited
to, the following:
- 1. Email from Shoun to Cignavitch dated March 19, 2010: “Hey Bemie:
Hope this finds you well. We have received an Answer and Counterclaim
on behalf of the Defendant in this action. I need to get a copy of the
Counterclaim to you; a response is due April 9th. May I fax to you? Wil
you provide the correct number? Also, if you will please provide your
insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy
if you have it, Thanks. I look forward to hearing from you.” (Exhibit H).
2. Email from Smith to Cignavitch dated March 19, 2010: “Mir. Cignaviich,
attached please find a filed copy of the Answer and Counterclaim.”
(Exhibit T).
3. Email from Shoun to Cignavitch dated March 26, 2010: “I am attaching a
copy of a letter I am sending to Askew’s counsel requesting an extension

of time in which to respond to the Counterclaim. As I think we discussed
earlier, when we granted an extension to Askew’s attorneys, this is a

17
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routine practice, and I have no reason to think it will not be granted. You
will see, if granted, our response will be due mid-May giving us plenty of
time to talk over the allegations. Even if it is not granted, the response
isn’t due until mid-April. ... I sincerely appreciate your patience in this
matter, and look forward to tatking with you regarding the Counterclaim.”
(Exhibit J). - ‘

4. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey.. I

- am back in the office today and have received confirmation of our 30-day

extension to respond to the Counterclaim in this case. Our reply is due on

or before May [3, 2010. Please let me know & time that is good for you

for us to get together to talk over our response. We may even be able to

do it by phone if your schedule is full. In the meantime, I will probably
prepare a draft and send it to you as a starting point.” (Exhibit K).

5. Email from Shoun 1o Cignavitch dated April 6, 2010: “Bernie: I forgot
to mention this again — please get your insurance information to me as
quickly as you can. Thanks.” (Exhibit L}. ‘

6. Email from Shoun to Cignavitch dated April 13, 2010: “Please remember
: that a reply to the Counterclaim by Ms. Askew will have to be served by
the latter part of May.” (Exhibit M).

7. Invoice from Nexsen Pruet to Personal Care dated June 2, 2010:
Charging $1440 for services related to answering counterclaim (Exhibit

N).
8. Email from Kerr to Cignavitch dated June 7, 2010: “Bernie: Attached
please find for your review and file a filed stamped copy of the Reply to
Counterclaim in the above-referenced matter. Should you have any
questions or concerns, please let us know.” (Exhibit O).
9. Affidavit of Jerry N. Theos (Exhibit P).
10. Affidavit of Cheryl D. Shoun (Exhibit Q).
Based . on these communications alone, the Court finds that Theos and SﬁOun unequivocally
and timely informed Mr. Cignavitch of the counterclaim asserted agamst Persona! Care and
advised Personal Care to put its insurance carrier on notice in order to defend and indemnify
Personal Care against the counterclaim. The Court further finds that Personal Care was first

billed for charges resulting from the counterclaim no later than June 2, 2010.

I8
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* knowledge and experiénce would have been put ‘on notice and hias

The Court 'ﬁere_by concludes that, upon receiving a copy of the counterclaim, multiple e-mails
referencing the countetclaim, a request for insurance informatio‘r; so that the client could get
coverage for defense of the counterclaim, an invoice charging for setvices rendered to reply to
the counterclaim, and a copy of the Reéply to the Counterclaim, a person of ‘common

nowledge that

¢laims agaﬁn'st his lawyer might exist as a result of the: letter and. Countérclaim. Sée. Stokes-
43040160 (May 25, 2016)
Therefore, the Court finds that Personal Care had both knowledge of the alleged negligence,

Craven Holding Corp.; 2645No, 27572, 2016 WL 5247124

the adverse counterclaim, and present damage

izable claim existed by the first half of 2010. Accordingly, the
Coutt hereby concludes and finds that the three-year statute of limitations on Plaintiff’s claims

began to fun in the spring of 2010,

Furthermore; the Court finds that, based on the Verified Complaint’s $.C. Code Ann: § 15-36-
100 (c)(1) Expert Affidavit verification, Personal Care has also admitted that the statute of
limitations expired, at the latest, on March 18,:2013.%7 Paragraph 97 of the Complaint, filed on
March 8, 2013, takes advantage of the provision of South Carolina Code Section 15-36-
100(b), (c)(1): “Pursuant to the code, because this complaint is being filed when there is a

good faith basis to believe the expiration -of the statute of limitations is imminent, it is filed

without an affidavit by an expert licensed by the Supreme Court of the State of South

Carolina:” S.C. Code Ann. § 15-36-100 (c)(1), sets forth the following: “The contemporaneous

‘l'l?e_r_sonaltare’s Verified Complaint’s expert affidavit verification is.consistent with Personal Care’s counsel’s
March 7, 2013 email raising his concerns that the statute of limitations would run the following day, March 8,
2013.

9
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filing requirements of Subsection (b) do not apply to any case in which the period of

limitations will expire or there is a good faith b‘asis to believe it will expire on a claim s't'ated

in the complaint within 10 days of filing.”” Personal Care verified fof this Court that the statute

of limitations would likely expire within ten days of filing, i.e., on March 18, 2013 The
Court agrees that the statute of limitations, which began to run in the spring of -201‘0,; was sét
to expire in the spring of 2013. Because Personal Care cannot bgne‘ﬁt from the toiling,
provision of either the 2013 Judge Dennis Order-e#, Rule 40(j), or the ‘existing appellate court
rules. the Court concludes and finds that the statute of limitations on Personal Care’s claims
expired prior to the filing of the formal Motion to Restore.

In summary, the Court finds that the 2014 Proposed Consent Order is a nullity. Moreover, the
Court finds that Personal Care failed to restore the case within the one-year timeframe
provided in the 2013 Judge Dennis Order. Furthermore, Personal Care did nét file a timely
Motion to Restore, which Rule 40(j) requires in order to benefit from the tolling provision of

Rule 40(). The Court further finds that at no. point did any of the Defendants agree that the

statute of limitations would be further tolled above and beyond thé parameters set forth in the

2013 Judge Dennis Order or SCRCP Rule 40(j). As Personal Care did not file its Motion-to
Restore the case within one year of the administrative dismissal, the Court hereby finds that
the statute of limitations was not tolled following entry of the 2013 Judge Dennis Order and
thus had expired prior to the filing of the formal Motion to Restore. Accordingly, Personal
Care’s claims against Defendants -are time-barred.

Conclusion

*_At the hearing, Personal’ Care sought to undo his prior verified admlssmn “This Court rejects Persorial Care’s
attempt to rétract via argument that to which it.adritted via its verified Complaint. Mere: self—servmg arguments
of counsel do not trump Personal Care’s sworn admissions, which were previously submitted to the Court.
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Based on the foregoing discussion, I hereby Order that Personal Care’s Moﬁon to
Restore Case is denied. The Exhibits are attached and made a part of this Oxder by reference.

IT IS SO ORDERED!

- J. C. Nicholson, Jr., Judge
Dated: ’ . Ninth Judicial Circuit

21

829



Summary report:
Litéra® Change-Pro TDC 7.5.0.135 Document comparison done on
6/10/2016 1:31:15 PM

Style name: KL Standard

Intelligent Table Comparison: Active
Original DMS:dm://CR/87562/2
Modified DMS: dm://CR/89650/1
Changes:

Add
v

N |
S|

Table Insert

Table moves to

Embedded Graphics (Visio, ChemDraw, Images etc.)
Embedded Excel

Format changes

Total Changes:

wlo|lololo|o|olo]|s |

—

830



STOKES CRAVEN HOLDING CORP v. ROBINSON LLC | FindLaw

CASES & GODES PRACTICE MANAGEMENY  JOB% & CAREERS LEGALNEWS ELOGS

Forms Lawyer tdarkeling Corpnrate Sounsed Law Students

FindLaw  Caselaw  South Carofne  SC Supreme CL S'TDKESCRA\IéN HOLDING CORF v, %wmsorq LLC
STOKES CRAVEN HOLDING CORP v. ROBINSON LLC

. Print

Supreme Court of South Carolina.

STOKES~CRAVEN HOLDING CORP., d/b/a Stokes—Craven Ford, Appellant, v.
Scott L, ROBINSON and Johnsan McKenzie & Robinson, LLC, Respondents, -

Appellate Case No. zo13—001452 Na. 27572,
Decided: September 9, 2015

Andrew K. Epting, J¢. and Michelle Nicole Endemann, bath af Andrew K. Epting, Jv., L.L.C., of Chariestan, far
Appeitant. Susan Taylar Wall sad Henry Wilkins Frsmpton, IV, bath af MeNair Law Firm, P.A., af Charlestan
and Warten C. Pawell, Ir., af 8runer Pawell Wall & Mullins, L.L.C, of Galumbia, far Respondent.

in this leget malpraetice case, Stokes-Craven Halding Carparstion d/b/a $takes-Craven Ford ("Stakes
-Craven”) appeals the circuit caurt’s yrder granting summacy judgment in favar af Scatt L. Robinsan and bis
Jaw firm, Johnson, McKenzie & Rabinson, L.L.C., (callectively "Respe Ndents”) based on the expiranion af the
three-year statute of limitatians. Stakes—Craven cantends the court erred in applying this Court’s deeisian in
Epsteln v. Srown, 363 $.C. 372, 610 B.E.2d 816 (2005}, znd halding that Stakes—Craven knew ar shavid have
knawn that it had alegal malpractiee claim against its trial counsel and his law firm on the dste of the adverse
jury verdict rather than after this Court affirmed the verdict and iseued the remittitur in Austin v. Stakes
~Craven Halding Cotp.,'357 $.C. 22,691 8.E.2d 135 (2010), We s verrule Epstein, reverse the clrenit canrt’s
nrder, and remaad the matter 18 the eitcnit court for further proceeding s coasistent with this opinlan,

1. Factual / Procedurad Histary

Danakd C. Austin filed suit against Etakes-Craven, an avtomobile dealership, after he expericneed problems
with his nsed truck and discovered the vehicle had sustained extensive damage priar t the sale. Austin v,
Ztakes-Craven Holding Cotp., 387 8.C. 22, 691 8.E.2d 135 (2016). In his Camplaint, austin alieged the
fallawing causes af actian: revocztian af acceptanee, breach afcuntradt, negligence, constructive fezud,
camman ksw frgud, vialztian of the Smith Carolina Matar Vehieie Dealer's act {the “Desler's Act”), vislation of
the Sauth Caralins Unfair Tinde Practices Act ("UTPA™), and vialation af the Federal Ddameler Act, Sased an
these claims, Austin sought actual damages, punitive Samages, prejudgment interest, and attorney's fees snd
costs. 1d. at 35, 691 S.E.2d a1 141-42. Etakes- Craven was vepresented by Scott L. Robingan af Fahngen,
McKensie & P.obfnsan, L.L.C. thraughaut the teial praceedings. Dn Angust 16, 2006, after s three-dzy trial, the
jury faund in favar af Austin and awarded $26,371,30 in actual damsges and $216,606 in punitive damages. Td.
at 75, 691 S.Ead ariq.

Austin and Stokes—Craven filed crass-sppeals ta this Caurt. Althaugh Rabinsan was listed as eaunsel af recovd
an the appeilate pleadings, S1okes—Craven had vmployed attarneys with Yaung, Clement, Rivers, LL.P.
represet it during the ceurse af the appeal. On March 8, 2010, 2 majacity of this Caurt affirmed the jury’s
verdict and held that: (3) there was ns prejudicial sbuse of discretion in sdmitting certain challenged
testimany; (2) Avstin pffered praofaf actugl damzges il the amount 8f $26,371.10, (3) Austin failed to prave
Stakes—Craven viplated the Federal Ddameter act with the requisite Intent to defreud him as to the mileage af
the treek; (q) the vecdicts af fraad and vialatian of the UTPA were nat inconsistent; and (5) there was evidence
ta suppart the juyy's awerd af $216,000 in punitive damages. 1d. at 59, 691 S.E.2d at 154. This Court issued the
remittitur an aprii 21, 2020.%

Dn Angnst 16, 2010, Stokes -Craven filed alegal mslpracﬁ:e actian sgzinst Respandents, slleging negligence
and breach af fidueiary duty in tria) eaunsel’s cepresentation af Kakes—Craven hoth priar ta and durieg the
trial, $pecifically, Stakes—Craven alleged thst trial caunsel feffed ta: adequately investigate the fzcts of the case;
prepare ar serve written discovery; deEpose witnesses; obtain capies af the plainnffs experts’ eurriculum vitas;
prepare s preteial bricf, trial exhiblts, vair dire, and requests to eharge; preserve certain evidentiary issues far
appellate review, natify Stokes=Craven's insursnce carrier abaut the elaims; and senle the case priar  the
Jury verdict. @ased a« these purparted errars, Stakes-Craven claimed the jury returned the adverse verdict,
Respondents generally devied the aliegatians and asserted soveral defenses, including that Stokes—Craven's
elaims were barred by the expiratian af the three-year sratnte af limitstians.

Subsequendy, Respandents filed matians for summary judgment, Stokes—Craven filed z eross-matian far
partiz! summary judgment and a mation tacampel discovery of Respondents’ professianal liability policy
applicatians fsr the years 2002 through 2012, all correspandence between Respandents and their malpractice
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insurer, and the bifling recards for camputer regearch from any rescareh pravider used by Respandents for the
years 2003 thraugh 2006, b

Faflowing a hearing, the eircuit court granted Responderts matians far summary judgment an the ground
Stakes=Craven's jegal maipraetiee elaim was baned by the expiratian af the statuie of iimitations. In so toling,
the caurt cancluded that Dennis Craven, as agent of Stokes—Craven, had natice of the claim an August 17,
aoas, the date afthe juey's adverse verdict Refereneing portions of Craven's depositian testimany, the caurt
determined that Craven's testimany as & whole Indicated that he was a ware that he might have a legal
malpractice elaim against Respandents because Craven: knew at the time oftrial that counsel had not
cantaeted and interviewed enicial witnesses poier 1o tosh; was nat shawn the defendams’ interrogatary
responses wntil the day of trial; had not been prepared fur erass-examtnstion; and knew that counse failed to
sextte the case despite the admigsian by Stokes—Craven that it “had done something wrong,” The caurt also
nated that Craven acknawledged the jury'’s verdict presented a “serious problem” far Stakes—Craven, Gittng

Epstein, the emut found that Craven's knawledge of counsel’s “shortcomings” and ather “actionable ersors™
canstituted evidence that Craven knew at the time af the verdict that he might have 2 claim against trial
counse).

The court alsa beld that the dactrines of equitabis estoppel and squitable tatiing were inapplicable. Ja terms af
equitable estoppel, the court faung “nathing in the record ta support the conciusion that [Respandents) did
anything ta mislead Stokes—Craven® or that Rabinsan “engaged in any conduct to prevent Stokes—Craven from
Aling a matpractice acian.” The court fuither found Stokes-Craven couid notinvoke equitabe taliing beepuse
it.failed 1A present evidenes of an “extraordinary event” beyand its contrai that prevanted it from timefy filing
its legal malpractice action, ’

Because the court granted Respondents’ mations far summary judgment, it noted that it was unnexessary tA
ritle on Stokes—Craven's motion t& eampel diseavery. However, in the evest the decisian ap summary
judgment was gvertumed an appea, the court proeeeded to rule on the motion. Inftially, the court faund the
carrespond between Respondents nnd their mas ice carrier was not discoverable as it was prepared in
anticipatidn of or during titigatian. The court Rirther determined thar Stokes—Craven had not established the
need for this information. Althavgh the eourt ruled Respondents’ professidnat iability palicy applications were
discaverable, the eMut stated that any *issues of uiti male admissibifity” wauld be left to the trial judge.

Stokcs=Craven appealed the eircuit cout’s arder and filed a motion to argue against precedent pursuant to
Rule 217, 3CACR. This Court granted Stokes—Craven's motian to argue against Epstein.

11, Standard af Review

When reviewing the grant af a summary judgment mation, the appeilate eauct applies thesame standard that
governa the trial cavrt under Rule 56{e), SCRCP, whieh provides thae summary judgment is praper when there
is na genuine issue as tn any material fact and the moving party is entitled to judgment ns & matter of law. Rule
56(e), SCRCF, Fleming v. Rose, 350 S.C. 43B, 493, 567 S.E.24 857, B6 ¢ (2002). On appeal fram an Arder
granting summary jidgmeny, the appellate court will revigw alt amblguittes, canclusians, and inferences
arislng in and fram the evidence in a light mast faverable ta the nan-maving party below. Willls v. Wu, 562
5L. 146,151, 607 S.E.2d 63, 65(2004).

1. Discussion
A, Cam meneement of the Statirte of Limitatians

Stokes—Craven asgerts the cireuit coust erred in haiding as ¢ matter of faw that the statule 8f Hmitatiars began
12 run on the date of the adverge jury verdict against Stokes—Craven, CAntrary te the citeuit conrt's
characierization of Craver's testimany, Stokes—Craven notes that Craven “repeatedly ‘estified that, at the time
pf thelrlal, he bad never been sued before, had never partigipstedin litigation, and hed na idea whatan
attacney shauld ar shou)d not do to prepare a xase tar trial.” 8ased an this testimony, Stekes—Craven
maintains that Craven did nat kndw ar could not have known that it might have a ciaim far legal malpractice
on the date the verdiet was rendered.

Stokes—Craven Rtrkher argues the courtt erred in relying an Epstein of it is nor only factually distingtishable
fram the instant ease but is no longer viable preredent. Stakes—Craven requeats that this Court averruieits
decisian in Epstein and adopt a bright-line ruie that the atatute of limhations in a legal maipractice case does
not commence until the vemittites has been issued in the underdying lawsuit.

A elaimantin a fegal malpractice action must establish faur elements: (1) the existence af an attorney=client
redationship, (2) a breach af duty by the artorney, (3) damage to the ¢lient, and (4) proximate causation of the
Jient's damages by the breach. HRlmeg v. Haynsworth, Sinkler & Boyd, P.A..40B S.C. 620, 636, 760 S.E.20
359, 407 (2034). Furthermare, n claimant is required ta demanstrate that "he or she ‘mast prababiy would
have been suseegsful in the underiyving suit if the attarney had not cammitted the alleged malpractice.’ ¥ Doe'v.
Hawe, 367 5.C. 432, 442, 626 5.E.2d 25, 30 {Ct.App.2005) (quating Summer v. Carpanter, 328 8.C. 36,42, 402
S.E.24 55, 58 (1997)). .

The statute of fimitations for a jegal malpractice action is three years. 3.C.Code Ann. § 15-3-530(3) (z005)
(stating the statute af fimiwatians far “an actinn For assault, hagery, av any injury to the persan or rights af
another, nat arising on contraet and not enumersted by law” is three years); see Berry v, MeLeod, 328 5.C. 435,
444-45, 492 S.E.2d 794, 796 {CL.App.1997) (eoncluding that section 15-3530(5) of the South Carolina Code
provides a three-year statite affimitations for iegal malpractice actions). Under the discovery rule, the
limitations periad cammences when the facts and elrcumetances of an injnry wouid put a person &f eamman
knowiedge and experienes an natice that same ciaim against anather party mighr exist. Burgess v. Am. Cancer
Sac'y, 8.C. Div,, Inc., 380 S.C. 182, 1B6, 386 5,E.24 798, E 22 {CL.APp.1959); sec S.C.Cade Ann, § 15-3-538

832

lttns flracalaws findlaw ~am/erconnremeacnnrt/ 1712778 himl - 6/10/2016



STOKES CRAVEN HOLDING CORP v. ROBINSON LLC | FindLaw

{2005) ("[A]lt actians initiated under Sectian 15-9~53 6(5) must De cormenced within three years after the
persan knew or by the exercise of reasonable diligence should have hnawn that he had a cause of action.”).
“This standard as to when the imitatiens periad begins to run is sbjective rather than subjective ™ Burgess,
2300 5.C. 8t 186, 356 S.E.24 a1 Boo. “Therefare, the statutary periad aflimitatians begins ta run when a person
could ar shautd have known, through the exereise of reasenabte diligence, theta canse af actian might exlst in.
his or her favar, rather than when 3 persan ebtains actual knowledge af either the potential claim ar afthe
facts giving rise thereta.” 1d.

“ftatutes aflimitotians are not simply tethhicalities.” Kelly v. Logan, Jalley & Emith, L.L.P,, 383 §.C. 626, 632,
6Bz 5.E.20 1,4 (Ct-App.2a09), "On the eentrary, they have leng been respected as fitndamental 1o o well-
ardered judicial system.” 1d. “Etarutes of limitations embady important public policy soncerns as they
stimulate activity, punish nepligence, and promate repose by giving seourity and stability to human affairs.” 1d.
“Dnepurpose of 8 statut e of imitations is to relieve the courts af the burden af trying stale claims when a
plaintff has slept £n his ar her rights.” Id. {citattons omitted). “Anather purpase af a statute af limitatians is to
pratect potential defendants from protracted fear af Htigatian.” Td. “ Statutes af limitatians are, indeed,
fundamental to sur judicial system.” Id, (eitatian amitted).

Ca Epstein

A5 noted by the circuit court and the parties, the key case in the instant dispute is Epstein. In Bpstein, a jury
returned 2z verdiet far a wrangful death and sunvival actien on February 38, 199B against Dr. Pranklin Epstein
n a medieal-malpractice actian that arose aut of the death of anc of his patients fellowing spinel surgecy.
Epstein, 363 5.C. at 374, 630 § £.2d at B17. David Brown represented Egstein throughout the triat and fited 2

" natice of appeal after the jury verdice. Id. at 374-75, 610 S.E.24 at 317, Althaugh Brown remained caunsel af
record during the appeal, Epstein was reptesent ed on appeal by diephen Groves, Jahn Ramilton Smith, and
Steven Brewn, Id. at 375, 610 5.E.2d at 817. The Canrt af Appeals affirmed theverdicts on Juy 31,2000 in
Weich v. Epstein, 34z S.C. 279, 536 5.E.2d 408 (Cz.Aph.moo). 1d. This Caurt denied Epstein’s petitian fara
wrlt of eertieraci in January 2081 1d.

OnJanuary 9, 2042, Epstein filed 1 legal malpeactice claim against David Brawn in which he akeged hreach af
fiduciary duty, negligence, and breach af conrract. Id. Interms of specific defirienetes, Epstein asscrted that
Brown was negligent in failing ta canduet an adequate investigatian, failing to advise him to settle, forgetting
1o calt expert witnesses, and adapling a defense contrary to Epstein's medical apinian, )d. at 376, 536 S.E.2d
40B, 610 S.E.2d at 18, Brawn maved far summary jidgmem on the ground that Epstein falled to commence
the actian within the applicable three-year statute af limitztisns. 1d. at 375, 610 B.B.2d at 817. Thecircuit eaurt
faund the majority of the damages alleged by Epstein stemmed from the adverse jucy verdict, and the damages
ta Bpstein's veputatian vesulting from the publicity were atl damages suffered at the time af the verdict. Id. at
376,610 §.E.2d at B1B. The caurt coneluded that, altheugh these damages might have been mitigated by a
successfil appeal, they canld not have been whelly eliminated by a reversal af the jury's verdict. Id.
Accordingly, the cireuit court ruled the statuee of limtarians began ta run, at the latest, an February 18,1998,
the date of the jury's veegict. 1d. at 375, 610 $.E.2d a1 B17. Asa resull, the eaurt fouond the 2ctian was untimely
and granted Bmwn's matian far summary judgment. 1d. Bpstein appeated the circuit court’s arder te this
Court. Id.

Justice Waller, wha was jeined by Justices Moore and Burnent, affirmed the circuit court’s order. 14. at 3R3,
610 5.E.2d at 82122, In reaching thi¢ decision, the majarity declined to adapt the continvaué-representattan
rute, which permits the statute &7 limutations 1o be tatled during the period an attorney cantinues ta represent
the client on the same matter out of which the alleged iega) malpractice arase. 1d. at 380, 610 E.E.2d at B20.
Instend, the majarity ehose ta strictly adhere ta the discovery rule set farth by the Legislature. 1d. ©

The majority explained its decisian by eomparing alegal malpracdce actian ta a medical malpractiee action,
Despite the “very Jegitimate poliey ratianales in favar af adeption af a cantinuos treatmant rule” in medical
malpractice cases, the majarity nated thst our appeliate caurts had deelined to adopt it because the
“Legislature [had] set absolute time restrictians tar the bringing of medical malpractice actions in the statutes
af repase bath for medieal malpractice and for persans aperating under disbility.” 1d, at 378, 616 S.B.2d at
A19. The majarity alze neted that “numerous jurisdictians™ had refused to adapt the cantinuos-representatian
Tule. 1d. a1 a7, 630 S.E.2d at P1p. .

Additianally, the majority disagreed with Epstein's alternative argument that, absent applying the continusus-
Tepresentatien rute, the limitatians peciad did not begin to run until the Cant denied certiarari inJanuary
2001. 14. at 38081, 610 5.E.2d at 520. The majerity explained that “thase jurisdictions whith deeline ta adopt
the cantinuaus representatian rule tend 1o hotd thay & plaintiff may institute a malpractice actton prics to the
canclusien of the appeal.” Id. at 380, 610 S.E.2d at B2o.

The majarity alia rejected Rpstein’s argument that appeating the ruling in the medical malpractice actian
against him while filing 2 legal malprastice ctaim against Brown wauld cause him L& argue incansistent
pasitians in two different counts. Id. at 38, 610 §.E.24 at B21. The majarity maintained that “there.are
measures which may be taken ta avaid such incansistent pasitians.” 16. at 31-82, 610 S.E.2d at B21.

Ultimetcty, the majarity applied the discavery rute and faund that Epstein “clearly knew, ar shauld have knawn
he miphthave had same claim against Brawn at the conelusion af his triat.” Id. at 332, 610 S.E.2d at B21. The
majarity ressoned thet the d amages elaimed by Epstein were "lzrgely those to his reputatian” and the claims
he raised in his Compraint were "pri}uan’ly eelated ta trial and pre-trial crrars.” 1d. The majority alsa noted that
ria) counsel eoneeded guring oral acgument on the summ ary judEment mation that “same &( the atiegations
down there, your Manar, were within the man's knowledpe when the verdict camein.” 1d. st 3B2-83, 610
5.E.2d at B21. Finally, the majarity referenced & Jetter fram Epstein ta his appellate atterney, Steven Oraves, in
which Bpstein indicated that he wauld not deal with Brown and that he believed Brown's representation “was
se egregiausty lacking.” 1d. a1 383, 610 S.B.2 2t 821 Themajerity conchuded that it was “patent Dr. Bpstein
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knew, or shuuld have knawn, of a possible claim against Brawn long before this Court denied certiaraci in
January 20017 3d,

Chief Justiee Toal dissented as she would have adapted "a bright-line mile thet the stetite of limitatians does
not begin to tun in a [egal maipractice aetion until an appeliate caurt disposes ofthe action by sending a
remittitur to the trial court.” Id. at 383, 610 5.E.zd ar 822, Although Justice Toal agreed with the application of
the discavery rule, she disagreed with the majarity’s holding that Epstein should have knawn of the existence
of a cause af 2ction arising from Brawn's alfeged malpractice at the conelusian af the trial. Id. at 354, 610
§.E.2d et B22. Tnstead, Tustice Toal found “there was no evidence thar [Epstein] [was] injured &5 a result af

. [Brown's] alleged malpraetice until the court af appe2is disposed of the case by sending a remittitur to the trial
coort,” id, -

Justice Pleieanes eancurred in the majority's vejection of the continuous-representation rule and the retention
of the diseovery rule: however, he dissented g he believed that 8rown shauld have been estopped fram
asserting the statute oflimitations as a defense. td. at 384, 610 S.E.2d at 322. Justice Pleicanes pointed out
that: (1) 8rawn affirmatively represented to Epstein that the adverse verdict had resulted from errors af law
committed by the trial judge and, Inturn, affedted the jury's fact-finding role; and {2) 8rawn remained
nominally as eaunsel to Epstein throughout the appeal of the verdict. 1d. Justiee Fleicanes conchided that
Brown's representations and his presence onthe appellate keam “reasonably induce(d] Epstein’s farbearance.”
14. 2t 3B4-85, 610 5.E.24 a1 B2z, N

b. Prapriety of Bpstetn

Dur appeliate eourts for the past ten years have cantinued to rely an the decisien in Epstein. However, Epstein
is pat withaut its entics SeeJames L. Ftoyd, 111, Baucth Caralina Tart Law: For Whom The Stajute af
Limiratians Tolis—The Bpstein Caurt’s Rejectian of the Contlnuaus Representatian Rule, 57 8.C. L.Rev. 643 -~
(2006). In this artieie, the anthar idenhfied what he perceived to be fundamental flaws in the majority's
analysis in Epstein, Speeifically, the authar found that the maja rity's reasoning and haiding were questianabie
“because {of): () the differences between the statute af imitatians governing lcgal malpractice actions and the
gratute of reppse gaverning medicel malprastice aetlans, (2) the strength and applicability of the secandary
autharity upan which the Epstein court refied, and (3) Epstein’s operative focts.” 1d. at 654, 61¢ §.E.2d B16.

Althaugh the authar distinguished the secondary autharity relied on by the majority and noted that Epstein
wes limited to its facts, his primary chalienge was to the majority's reflance an the statate of repose in medical
malpractice actions. Ipecifieally, the authar stated that:

neither sechion 55—3—535 not section 15=-3~530(5) ereats a statute 8f repose governing legal malprartice
actions. Tnstead, those sections creare a general threesyear statute af iimitations in tegal maipractice aetions,
This distinction may indicate the 8auth Caroting Legistature is unwilling to ereate the same "absalute time
Hmit” far legal malpractiec aetions whieh is abserved in medicat malpraetice actions.

1d. at 655, H1¢ 8.8.24 816 (footnotes amitted). In addition to these distinctions, the author opined that the
adaption afthe “continuous representation rule wauld pratect the sanctity ofthe attorney-cilent relationship”
becanse a client should be able to rely an his attarney's advice, partisularly vhere the attorney suggesis fifing
an appeal of the underlying lawsuit. 1d. at 658, 610 5.E.2d §16.

Notably, Epstein represents a minoiity position in this cosntry as the n}ajnrity of caurts in ather jurisdtedons
have adopled the ) Tepres ion rule. See s Ronald E. Matlen & Alfisan Martin Rhodes, Legat
Malgractice, § 23:45 (2015) (discussing state 2ases which have adopted the majorty and minarity pasitions
regarding the eantinuons-representation rule; identifying Epstein a5 within the minority position); Gearge L.
8lum, Annotation, Attorney Malpractice—Toliing or Other Exceptions to Running of Statite af-Limitattons, 87
ALR5th 473, 8 4 (2001 & Supp.2015) [discugsing state cases that have applied ar found inapplicable the
continuous-representation doctrine); see alsa Gearge L. Blum, Annatation, When Statute of Limirations 8egins
ta Run on Action Against Attorney Based upan Negllgence—View thet Statute Begins 1o Run from Time Client
Diseavers, or Should Have Discovered, Negligent Act or Dmissian-Application of Rule to Conduct af Littgation
and Delay ar Inaction in Conducting Client's Affairs, 14 A.L.R. 6th 1, § 3 {20056 & Supy.2a15) (cellecting state .
and federal cases that applied ot found inapplicable the discavery rule and highlighting Epstein ).

The facts of the instant case present us with an apprapriate oppertunity to Rddress the crititism and conflict
that has arisen out of aur decision in Epstein. As legisiatively mandated, we begin aur analysis with the weli-
established discovery rule. Pursuant ta this rule, alt lega) matpractiee aetions mustbe commenced within three
years after the claimant knew 8r by the excréise of reasanable diligence should have known that he or shehad a
eduse of ackian.

Thus, a claimant seeking recovery far a legal matpractice caim is copstrained by two eonstants: (1) filingthe
elaim within the statute of Timitatians ¢ and (2} establishing the foar requisite b 5 ofhis or her ddaim. As a
result, o elaimant must have knawledge af each element of the legal malpractice claim when it is filed. See 3
Ronald E. Mallen & Altisan Martin Rhades, Legal Malpraetice § 23:14 (2015) ("8ince 2 statote of limitations
operates on remedies, the limitation period cannot start until the client has a cautse of aetion that bas accrued.
Thus, 'agcrual’ mezns the existence of a Jegally cagnizable canse of action."). )

As evidenced by this case, the key question is when the claimam's cause of 2chan accrues ta trigger the ruaning
of the three-year statute of limitations. The answer to this question is somplicated by the seemingly endless
factua seenarias surrounding the ur\darlyi ng claim af a lega) malpracties eause of ackisn, For example, lagal
malpractice claims may stem fram matters involving litiganian or negotiated settlements while pthers may
arise out of matiers involving the probate af a will or g divarce. Further camplicating the determination of
when a cause el action acemes is if the claimant pursues an appea! of an unfavarable ruling.
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Our decision regarding the accrual date must also take inta eonsideration the preservatian of the atterney.
cliens relatianship as well as the public palicy that is fundamental to the efficient management of aur judicial
system. Clearly, if » elient files 2 legal malpractice cause of actian white the client is still represented by catnsed
during an appeal, the antarney-ciient relationship is compromised and there are simuitanecus 1awsuits
advocating conffiieting pasitiens.

While the tegal bases and palicy teasans for adapting the cantinnaussrepresentatian rute are persuasive, we
find its application may be problematic because we can foresee factusl scenarios where it is unclear exﬂct!y.ﬂr
what point trial connse! ends its representatian. Morecver, we acknowledge the merit of the pemlittitur rule
espansed Dy the dissent in Epstein ns it offers e clear and definirtve date farthe acerual af a legal malpractice
canse of action, Hawever, we decline ta ade pt such an unyielding role becanse cach case presents unique
circrmstances. nstead, we are guided by the position taken by the Oklahoma Caurt of Appeals in Ranjer v.
Etuart & Preida, E87 P.24 339 (Gkla.Civ.APp.1994),

In Ranier, appellant retained respandent attorney and his law firm ta repfesent him In a lawsait that was
witimately dismisscd as time-barred An August 15, 199¢. Ranier, 887 P.2d at 340. On Beptember 12, 19go,
respondent mailcd aletter ta appeliant, which notified appellant that the lawsuit had been dismissed and an
appeal had been filed. 14. In thelener, respondent stated that he believed they had 4 “goad chance” af getting
the trisl judge's decision reversed. 1. On Pebruary 3, 1992, the trial judge's declsian was aflirmed an appeal.
1d.

On April 19, 1903, appellant filed 2 legal malpractice action against respondent and his law firm. 1d.
Respondents filed & motion for summary judgment, alleging the actian was time barred because mare than two
years had elapsed since appeitant's cause of actian acorved. Id. Appellant respanded thatthe stamte of
limitations did not begin to run until the appea was decided on February 5, 1992 and, alternatively, that nis
attacney's letter assuring him that they had n “good chanee” of reversing the trial judge's decisian an xppeal
talled the running of the statie of limitations. 1d, The trial court granted summary judgment infavorof
respondenis. Id.

On appeal, the Okiahamnp Couet af Appeals addressed *whether Appellam's malpractice action acerued st the
rime the trial court dismissed the underlying action, starting the statute of imitatians period, or whether the
statute af limitations was tajled until after the case svas finally determined adverselyta Appellant an appeal.”
14. at 341. [n analyzing this issue, the cout nated that there was = split of authority In other jurisdictions
regarding the apprapriate rule. In perticular, the coust considered the eshaustien of appeals rute and the
cantinuous-representation rule. 1d. at 341—42. Ultimately, the court declined to 2dopt either rule and, instend,
creRed & compromise position between these rules, 1d. at 343

Relying an a decisian igsued hy the Kansas Eupreme Court s the Oklahama Court of Appeals stated:

A stancte of limitations for a Jeget malpractice sction may be tolted until resolutian an appeal of the undatiying
easr if the elient has not become =ware of the harm priot ta the decislan an appesl. We come to this conglusien
as a marer of camman sense because in many sttuatiang, 2 clienthas no viable cawse afl actian until he
discavers whether his case is reversed on appesl. We catian, however, that the resalution of the appeal is nat
necessarbly abways the critical event triggering ripeness of » legal malpractice claim, but rather it is knawledge
af the injury, its canse and the wrongdaing. We emphasiz¢ the propes applicarton af the discovery rale
dzmands that the determinative factar be the client's knowledge af the injury, and each case must be decided
under its dwn partientsr facts. If it sppears that the client knew of the harm before the ease is finally
determined an appeal, the statute of fimitetians begins ta run fitam the time the underying injury oceurs or
upon the chent's awaren ¢ss af the ableged negligenec. :

14d. o1 343 (footnotes omitted) (emphasis added).

gased on the particular facts of the case, the Oklahame Caurt af Appeals concluded that appellant hadna
knowiedge of any harm suffered until the underlying judgment was atfismed an appeal. 1d. at 343-44.
Because the statute of limitatians was talied until the appellate court issued its opinian, the Oklahama Cawt of
Appeals found that sppellant's legal maipractice eause of sctian was timely filed. td. at 344.

After careftly congidering the satiansle in Ranler, we canchude the rule adepted by the Oklahama Court of
Appesls comports with the discavery rule established by sur Legis!ature snd the puspose of the sjmrutz af
fimitatiens. Aecardingly, we néw adept the following statement in Ranier as the statute af limitations standard
for legal matpractice suits: tf it appears that the client knew of the harm before the case is finally determincd
on appeal, the statute of limitations begins ta run fram the time the underlylng injury eccurs or pen the
client's awareness of the allaged negligence.” Ranizs, B87 P.2d at 343. We find the resolution on appeal mle
pravides a threshald {imit to the tofling af the statute of limitattans, eliminates the rigidity af the remittitur
rule, and prevents arbitrary appilcatian of the milc with a case-by~case analysis. Furthermare, this rule
advances the purpose of the statute of limitatians, which is ta punish plaintifis wha slecp en their rights,
protett defendants from gixle ctatms, and lend order to the judicial system.

Because the cirasit coust relied npan Epstein to hold thar the statute of limitatians began to run an the day of
the jury's verdict, we reverse the court’s g rsnt of summary judgment withaut prejudice £ either party's right to
mave for this relief under aur newly announced statute of limitationa standard for fegal malpraetice salts

B, Mution to Compel Giscovery

Having reversed the cireuit court's grant of sammary Judgment in favar of Respond the questianl
wherher the eaun erced in denying a portion of Etakes—Craven's matian to campel. 8tokes—Crsven claims the
cireuit court erred in holding that Respondents” sommunicarions with theis legal malpractice careier were nat
diseaverable. Tn porticular, Stakes—Croven contends the doeuments are not protected by the wark-product
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dactrine because they were “prepared in the ardinary course of insurance business" and nat in anticipation of
lhigation. Addirianally, Stakes=Craven maintains it has a “substantiad need" for thrse documents and that itis
unable to obtsin equivalent infarmation by ofher means.

Atrigl court’s nalings in matters related ta diseovery genersily will not be disturbed on appeal in the absence of
» olear abuse af diserction. Dunn v, Dunn, 293 5.C. 499, 381 §.E.2d 734 (1932), Anabuse of discretion accurs
when the tria) court's arder is contrelled by an error aftaw 81 when there is no evidentiary support for the triat
court’s factual cancluslans. Bundawn Dpersting Co. v. Intedge Lndus., Int., 383 S.C, 601, 6B1 E.E.2d 885
(2009).

“The attorn ey wark product doctrine prateets frem discovery dacuments prepared in anticipatian af tingatign,

untess a substantis! need can be sown by the requesting party.” Tolacecoville USA, 1nc. v. McMaster, 357 S.C,

287, 894, 692 S.€.2d 526, 530 (a010); see Rule a6(B)(3), SCRCP (statlng, “a party may obrain discovery of

dacuments and tangible things otherwise discaverable under subdivision (b)1) ofthis rute and prepared in

anticipatian of litigatian ar for the trial by or for snather party or by or for that ather party’s representative .

anly upon a showing that the parny seeking discovery has substantial need af the materials wn the preparation B
of his case and that he is unable without undue hardship to abtaln the substantial equivalent of the mstetials

by ather means™). “Géneratly, in determining whether a dacument has been prepared ‘in antieipation af

iktigatian, most e2ucts ook 1o whether At nat the document was prepsred because of the prospect af

litigation,” Tabaccavilte, 387 S.C. at 294, 692 S.E.ad at 530.

We conclude the cireuit eourt abused its discretion in ruling an Stakes~Craven's mation re campet production
af commanications between Respandents and their malpractice carrier because there wes né evidentiary basis
ta suppar its factual conctustons. The caun faited ta eanduct an in camera hearing to review the requested
informatian and stated in its summary ruting that it had “net reeeived a privilege Jog of there

cammunicatio ns.” Therefore, we find the caurt tacked sufficient information to determine whether the
reyuested documents were prepared in antieipatian aflitigation snd that Stokas—Craven had a substantiat
need of the materials in preparation of its case. Aceardingty, we direct the eircuit court an remand to conduct
an in camera hearing, review the requested information, and issue 4 specific niling.

V. Canctusian

We averrule Epstein and now hold that the stanite of limitatians for s legal mslpractice action may be talled
until reselution en appeal of the undeslying case if the client has not bacume aware of the injury priarso the
decisian an appeal. We find this Tute comports with the discovery tule and effertuates the purpase of the
statute of limitations. Because the cireuit court retied upon Epsteinta betdthat the statute of limitations began
ta vun anthe day of the jucy's verdict, we reverse the saurt’s grent of summany judgment withaut prejudice to
cither party's right 10 maove for this relief undey our newdy snnounced statute of itmitatians standard for legal
malpractiee suits. Additionally, we find the circuit caurt abused its discretion in denying Stokes~Craven's
matian ta eampsl the production of communicatians between Respandents snd their malpraetice cartier
because there was no evidence ta suppart the court’s ruling.

Eased on the foregoing, we reverse the cireuit court’s arder and remand the maner for further prceedings
cansisient with this apinian,

REVERSED AND REMANDED.
PLEICDNES and HEARN, 1), coneur.

I respectfully dissent, In determining when the statute of timitattons periad eammences for lega) malpmetice
actiang, the majarity adopts a subjective standard that is dependent on whether “the client has [ ] become
aware af the tnjury prior to the decision on appeal.” B the General A bly explicitty provided for an
objective standard, rather than the majority’s new subjective standard, I write separately.

In South Carelina, the statute af timitations fdr jegal malpractice actians is threeyears. 8ee §.C.Code. Ann. §15
—3-530(5) (2005); Epstein v. Erown, 363 S.C. 372, 376, 610 5.E.2d 816, 1B (a0 &5); Berry v. MclLead, 328 8.C.
435, 44445, 492 5.E.ad 704, 799 (Ct.App.1997). In determining when a legal malpractice action accries, the
General Assembly set (arth the digeovery rule, stating that such an actian "must be commenced within three
years after ¥e persan knew ar by the exercise of reasanabte diligence shauld have known thet he had acause af
© aetian” S.C.Cade Ann. § 15-3-535 (4005} (emphasis added); Burgess v. Am. Cancer Sac'y 5.C. Div,, tnc,, 300
$.C. 18z, 86, 386 8.E.2d 79E, Epo (Ct.App.19E) (¢iting Rogers v. Efitd's Exterminating Ca., 254 8.C. 877, 335
$.E.ad 541 {19R5)). Thus, under this objective standard, the statutory period of limitatians may begin ta run
before the client has aetual, subjective knawledge of the patentiat elatm a7 of the facts giving rise thereto.
Eurgass, 304 S.C. a1 186, gE6 S.E.2d at Eop; see alsa Epstein, 363 5.C. at 3Ba, 610 5.5.2d st 821 ("This Court
has recagnized ttwat, under the discovery rule, the statute of itmltarians begins to run when a person af
comman knawledge and experience wauld be on natice that a claim against snother party might exist. The fact
that the injured party may nat eamprehend the full extent ofthe dsmage i¢ Im material.” (citations omitted}).

Here, the majbrity states that in general, the statute af limitations for a jegal malpraetice action cummenees
upon the final determlnatian ofthe appeal in the underlying ease. The majority then autlines an exceptian to
the mie, halding that the statute may begin ta run earlier if the client has actual Rnowledge of thealleged
negtigence on the part af his tawyer, See supra (“ "1/ it appears that theclient knew of the arm befave the case
- ts finlty determined on appeat, the statute of timitations Degins to cun . upon the client's awareness of the
alleped negligence.”™ (quoting Ranier v. Stiart & Freida, P.C., 887 P.ad 389, 43 (Dla.Civ.App.1904)). Thus,
in effect, under the majarity's ration ate, the statute of limitatians beging 1o run either when the dient has
actna) knawledge of his tawyer's negligence, or at the canclusian afthe appeat &1 the un derlying case,
which ever cames first.
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While the majarity etaims its hatding "comparts with the discovery rule,” In reailty, it adapts s subjective
standard eantrary ta the dictates of the General Assembly. As the Dklshoma Court of Appeals explained in
Ranier, In Oklahoma, the ciient's actual knowledge of the injury is the “determinstive factar' in deciding when
2 Jegal malpractice action accrues in that stake, S87 F.2d at 343. Hewever, in Saut.h Caroling, the statute of
limitatio ns begins ta ron when the dient knaws av shauld know that he has a cause of setion. Sge 8.C.Cade
Ann. § 15-3~535. Althaugh the majarity espauses a number of paticy reasans in suppart of its hoiding, those
palicy reasons cannat override the General Assembly's decisian ke mandate an abjective standard.

1 further disagree with the majotity’s contenkion that the cllent’s actuai knawtedge is the anty way the statute of
{imitations may commence prier to the finai dectsion en appeal of the underlying ease. Althaugh my dissentin
Epstein espansed a stmilar sule to the mpjority’s euyrent formuiation, I have naw o igered my pasition,
and would adhere to the majarity’s hoiding in Bpstein. While it is certainiy possibie that a client would nat
knaw sl his lawyer's alieged negligenee untit resélutian a6 the underlying appeal, t is equaily passible thata
client wouid knaw af the alieged negligence far eartier in the pracesdings, such as after the jury verdiet. Cf.
Epsteln, 363 3.C. at 376-77, 610 S.E.2d at 818 (*[TThe majority of the damages alleged by (the client] stemmed
fram the adverse jury verdict, and the damages ta his reputati an resulting from the publieity were all damages
suffered at the time af the verdict. [A]lthongh these damages might be mitigated by o swecessful appeal, they
could never be wholly eliminared by a reversal of the jury's verdict. Accordingly, . (the client] either knew, ot
shautd have knawn, af 2 passible claim against [his lawyer] by the date af the adverse verdict, such that the
{stotpte af limitations] began ta run on that date,”). Therefare, in my apintan, the better practice is far the
Caurt to detcemine, an a casc-by-case basis, the date that the elient knew ot shauld have known thet he conld
file » legal malpractice suit. Sec S.C.Code Ann. §15-3—535. [n other words, the Caurt shawid nat auto matiealty
assume that ressiutian of the underlying appeal Is the “magic date” in ail eases.

Applying the Epstein rule here, I would find that regardless af the date of Denxis Craven's actul natice 8fthe
passibie claim against his lawyers, there is na genvine issue af material fact regarding whether he should have
knawh af the alteged malpractice on August 17, 2006, the date of the jury's adverse verdict in the und erlying
ease. As the majarity suczinctiy outiines, &t that ttme, Craven knew, inter alia, that triai counset did not camact
or interview *enicial whtnesses” prlsr1a trial, and had failed ta settie the case despite Stokes—Craven's
admissian that it “had dane samething wrang." Given thase two allegedly critical mistake, a reasanable
persan af comman knowledge and experience shauid have known at the date of the jury's adverse verdict that
he had 4 ciaim against his tria] counsel.

Thecefore, ) would find the statute af iimitations began ta run an Angust 17, 2006, and in filing its malpractice
action in 2010, 3takes~Craven ajlawed the three-yesr statute of timitatians ta explre, Accerdingiy, I would
atficm the ciccuit eaurt's ruting that the egai meipractice claim is time-barred.

Chief Justice TOAL.

TOAL G.1., digsenting tn a separate opinian in which KITTREPGE, J ., eancurs KITTRSDGE, /., eancurs.

RESEARCH THE LAW Cases ¢ Cooes J Qpinion § jes / Sampld i Gantracks /'Ry b An Allomey 81 Law Firen
MANAGE YDUR PRACTICE  Lew TAchnolagy ¢ Lanw Fractice IAanagemens / Lav Firm Markeling Servicea/ Comarte Caunsel Cemar
WMANAGE YOQUR CAREER Lepal Career Jab Search ¢ Oniind CLE J Law Srudent Resources

NEWS AND CDMMENTARY  Legal N2ws Headines : Law Commentary/ Festured Dogmants / Newslelters / Biogs ; RSS Feeds
GET LEGAL FDRMS Legal Farms far vour Praclice

ABOUT US : Campany History / Madia Ramtions / Caniact Us ! Privacy / Advelising 7 Jabs

FIND US ON ﬁ m

Capywiabt 1 2018 FindLaw, 8 Thumeen Reuers besinnss, Allaghts ressived,

837

It Hraacalonr Fladlasu ramfer_onnramaanniintf171777Q hitml ANNIA



.

Stokes-Craven Hotding Corp., d/ibfa Stokes-Craven Fard,..., --- 8.E.2d —-- (2016)

L

XHIBIT

C

2016 WL 3040160

NOTICE: THIS OPINION HAS NOT BEEN RELEASED
FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. UNTIL RELEASED, IT 1S SUBJECT TO
REVISION OR WITHDRAWAL.

Supreme Court of South Carelina.

Stokes-Craven Holding Corp., d/b/
a Stokes-Craven Ford, Appellants,
v,
Scott L. Robinsen and Johnson McKenzie
& Robinson, LLC, Réspondents.

Opinion No. 27572

Heard December 10, 2014

|
Refiled May 25, 2016

Appeal From Clarendon County _
George C. James, Jr,, Circuit Court Judge

Attorneys and Law Firms
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of McNair Law Firm, P.A., of Charleston, for Respondent
Scott Lamar Robinson; Warren C. Powell, Jr., of Bruner
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ORDER
Costa M. Pleicones C.J.
Donald W. Beaﬂy L
John W _Kittredge J.
Kaye G. Hearn J.
Jeanp H. Toal AJ.

*1 After careful consideration of Respondents’ petition
for rehearing, the Court grants the petition for rehearing,

dispenses with further briefing, and substitutes the attached

opinions for the opinions previously filed in this matter.

KITTREDGE, HEARN, JI., and Acting Justice Jean H. Toal,
concur. PLEICONES, C.J., concurring in a separate opinion.

REVERSED AND REMANDED

JUSTICE BEATTY:

In this legai malpracticé case, Stokes-Craven Holding
Corporation d/b/a Stokes-Craven Ford {(*Stokes-Craven”)
appeals the circuit court's order granting summary judgment
in favor of Scott I.. Robinsen and his law firm, Johnson,
McKenzie & Robinson, L.L.C., (collectively “Respondents™)
based on the expiration of the three-year statute of limitations.
Stokes-Craven contends the court erred in applying this
Court's decision in Epsrein v. Brown, 363 8.C. 372, 610
S.E.2d 816 (2005}, ! and holding that Stokes-Craven knew
or sheuld have known that it had a legal malpractice claim
against its trial counsel and his law firm on the date of the
adverse jury verdict rather than after this Court affirmed
the verdict and issued the remittitur in Ausrin v. Stokes-
Craven Holding Corp., 387 8.C. 22, 691 S.E.2d 135 (2010).
We overrule Epsfein, reverse the circuit court's order, and
remand the matter to the circuit court for further proceedings
consistent with this opinion.

1. Factual / Procedural History

Donald C. Austin filed suit against Stokes-Craven, an
automobile dealership, after he experienced problems with
his used truck and discovered the vehicle had sustained
extensive damage prior to the sale. Austin v. Stokes-Craven
Holding Corp.. }87 S.C. 22, 691 S.E.2d 135 (2010). In his
Complaint, Austin alleged the following causes of action:
revocation of acceptance, breach of contract, negligence,
constructive fraud, common law fraud, vielation of the
South Carolina Motor Vehicle Dealer's Act (the “Dealer's
Act™), violation of the South Carolina Unfair Trade Practices
Act (“UTPA”), and violation of the Federal Odometer

* Act. Based on these claims, Austin sought actual damages,

punitive damages, prejudgment interest, and attorney's fees
and costs. /. at 35, 691 S.E.2d at 141-42, Stokes-Craven
was represented by Scott L. Robinson of Johnson, McKenzie
& Robinson, L. L.C. throughout the trial proceedings. On
August 16, 2006, after a three-day trial, the jury -found in
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favor of Austin and awarded $26,371.10 in actual damages
and $216,600 in punitive damages. /d. at 35, 631 S.E.2d at
142,

Austin and Stokes-Craven filed cross-appeals to this Court.
Although Robinson was listed as counsel of record on the
appellate pleadings, Stokes-Craven had employed attomeys
with Young, Clement, Rivers, L.L.P. to represent it during
the course of the appeal. On March 8, 2010, a majority of
this Court affirmed the jury's verdict and held that: (1) there
was no prejudicial abuse of discretion in admitting certain
chalienged testimony; (2) Austin offered proof of actual
damages in the amount of $26,371.10; (3) Austin failed to
prove Stokes-Craven violated the Federal Odometer Act with
the requisite intent to defraud him as to the mileage of the
truck; (4) the verdicts of fraud and violation of the UTPA

were not inconsistent; and (5) there was evidence to support '

the jury's award of $216,000 in punitive damages. /4. at 59,
691 S.E.2d at 154. This Court issued the remittitur on April

21, 2010.°

*2 On August 16, 2010, Stokes-Craven filed a legal
malprak:tice action against Respondents, alleging negligence
and breach of fiduciary duty in trial counsel's representation
of Stokes-Craven both prior to and during the trial
Specifically, Stokes-Craven alleged that trial counsel failed
to; adequately investigate the facts of the case; prepare or
serve written discovery; depose witnesses; obtain copies of
the plaintiff's experts' curricula vitae; prepare a pretrial brief,
trial exhibits, voir dire, and requests to charge; preserve
certain evidentiary issues for appellate review; notify Stokes-
Craven's insurance carrier about the claims; and settle the
case prior to the jury verdict. Based on these purported

errors, Stokes-Craven claimed the jury returned the adverse ’

verdict. Respondents generally denied the allegations and
asserted several defenses, including that Stokes-Craven's
claims were barred by the expiration of the three-year statute
of limitations. !

Subsequently, Respondents filed motions for summary
judgment. Stokes-Craven filed a cross-motion for partial
summary judgment and a motion to compel discovery of
Respondents' professional Lability policy applications for
the years 2002 through 2012, all correspondence between
Respondents and their malpractice insurer, and the billing
records for computer research from any research provider
used by Respondents for the years 2003 through 2006.

Following a hearing, the circuit court granted Respondents'
motions for summary judgment on the ground Stokes-
Craven's legal malpractice claim was barred by the expiration
of the statute of limitations. In so ruling, the court concluded
that Dennis Craven, as agent of Stokes-Craven, had notice
of the claim on August 16, 2006, the date of the jury's
adverse verdict. Referencing portions of Craven's deposition
testimony, the court determined that Craven's testimony as
a whole indicated that he was aware that he might have a
legal malpractice claim against Respondents because Craven:

. knew at the time of trial that counsel had not contacted and

interviewed crucial witnesses prior to trial; was not shown
the defendants' interrogatory responses until the day of frial;
had not been prepared for cross-examination; and knew that
counse} failed to settle the case despite the admission by
Stokes-Craven that it “had done something wrong.” The
court also noted that Craven acknowledged the jury’s verdict
presented a “serious problem” for Stokes-Craven, Citing
Epstein, the court found that Craven's knowledge of counsel's
“shortcomings™ and other “actionable errors” constituted
evidence that Craven knew at the time of the verdict that he
might have a claim against trial counsel.

The court also held that the doctrines of equitable estoppel
and equitable tolling were inapplicable. In terms of equitable
estoppel, the court found “nothing in the record to support
the conclusion that [Respondents] did anything to mislead
Stokes-Craven™ or that Robinson “engaged in any conduct
to prevent Stokes-Craven from filing 2 malpractice action.”
The court further found Stokes-Craven could not invoke
equitable tolling because it failed to present evidence of an
“extraordinary event" beyond its control that prevented it
from timely filing its lcgal malpractice action.

" Because the court granted Respondents’ motions for summary

judgment, it noted that it was unnecessary to rule on Stokes-
Craven's motion to compel discovery. However, in the event

the decision on summary judgment was overtarned on appeal,

the court proceeded to rule on the motion. Initially, the court
found the correspondence between Respondents and their
malpractice carrier was not discoverable as it was prepared
in anticipation of or during litigation. The court further
determined that Stokes-Craven had not established the need
for this information. Although the court ruled Respondents'
professional liability policy applications were discoverable,
the court stated that any “issues of ultimate admissibility”
would be left to the trial judge.
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*3 Stokes-Craven appealed the circuit court's order and filed
a motion to argue against precedent pursuant to Rule 217,
SCACR. This Court granted StokesCraven's motion to argue
against Epstein.

IL Standard of Review

When reviewing the grant of a summary judgment motion,
the appellate court applies the same standard that governs
the trial court under Rule 56(c), SCRCP, which provides that
summary judgment is proper when there is no genuine issue
as to any material fact and the moving party is entitled to
Judgment as a matter of law. Rule 56{c), SCRCP; Fleming
v. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002).
On appeal from an order granting summary judgment, the
appellate court will review all ambiguities, conclusions, and
inferences arising in and from the evidence in a light most
favorable to the non-moving party below. Willis v, Wu, 362
S.C. 146, 151, 607 S.E.2d 63, 65 (2004).

IIL. Discussion
A, Commencement of the Statute of Limitations

Stokes-Craven asserts the circuit court erred in holding as a
matter of law that the statute of limitations began to run on
the date of the adverse jury verdict against Stokes-Craven.
Contrary to the circuit court's characterization of Craven's
testimony, Stokes-Craven notes that Craven “repeatedly
testified that, at the time of the trial, he had never been sued
before, had never participated in litigation, and had no idea
what an attomey should or should not do to prepare & case
for trial” Based on this testimony, Stokes-Craven maintains

Craven did not know or could not have known that it might

have a claim for egal malpractice on the date the verdict was
rendered. ’ s

Stokes-Craven further argues the court erred in relying on
Epstein as it is not only factually distinguishable from the
instant case but is no longer viable precedent. Stokes-Craven
requests that this Court overrule its decision in Epstein and
adopt a bright-line rule that the statute of limitations in a legal
malpractice case does not commence unti! the remittitur has
been issued in the underlying lawsuit.

A claimant in a legal malpractice action must establish four
elements: (1) the existence of an attorney-client relationship,

(2) a breach of duty by the attorney, (3) damage to the client,
and (4) proximate causation of the client's damages by the
breach. Holmes v. Haynsworth, Sinkler & Bovd, P.4., 408
S.C. 620, 636, 760 S.E.2d 399, 407 (2014). Furthermore,
a claimant is required to demonstrate that “he or she 'most
probably would have been successful in the underlying suit
if the attomey had not commitied the alleged malpractice,™
Doev. Howe, 367 S.C, 432,442,626 S.E.2d 25, 30 (Ct. App.

2005) (quoting Swnmer v. Carpenter, 328 8.C. 36, 42, 492

S.E.2d 55, 58 (1997)),

The statute of limitations for a legal malpractice action is
three years. 5.C. Code Ann. § 15-3-530(5) (2005) (stating
the statute of limitations for “an action for assault, battery,
or any injury to the person or rights of another, not arising
on contract and not enumerated by la\_}/” is three years); see
Berry v, McLeod, 328 S.C. 435, 444-45, 492 S E.2d 794,
799 (Ct. App. 1997) {concluding that section 15-3530(5) of
the South Carolina Code provides a three-year statute of
limitations for legal malpractice actions). Under the discovery
rule, the limitations period commences when the facts and
circumstances of an injury would put & person of common
knowledge and experience on notice that some claim against
another party might exist. Burgess v. Am. Cancer Soe'y, S.C.
Div., Inc., 300 $.C. 182, 186, 386 S.E.2d 798, 800 (Ct. App.
1989); see S.C. Code Aun. § 15-3-535 (2005} (“[A]ll actions
mitiated under Section 15-3-530(5) must be commenced
within three years after the person knew or by the exercise of

~ reasonable diligence should have known that he had a cause -

of action.”). *This standard as to when the limitations period
begins to run is objective rather than subjective.” Burgess,
300 S.C. at 186, 386 S.E.2d at 800. “Therefore, the statutory
period of limitations begins to run when a person could
or should hove Jmown, through the exercise of reasonable
diligence, that a cause of action might exist in his or her favor,
rather than when a person obtains actual knowledge of either
the potential claim or of the facts giving rise thereto.” /d.

*4 “Statutes of limitations are not simply technicalities.”
Kelly v. Logan, Jallev & Smith, L.L.P., 383 S.C. 626, 632,
632 S.E2d 1, 4 (Cr. App. 2009). “On the contrary, they have
long been respected as fundamental to & well-ordered judicial
system.” Id. “Statutes of limitations embody important public
policy concems as they stimulate activity, punish negligence,
and promote repose by giving security and stability to human
affairs,” Id. “One purpose of a statute of limitations is fo
relieve the courts of the burden of trying stale claims when a
plaintiff has siept on his or herrights.” /4 (citations omitted).
“Another purpose of a statute of limitations is to protect
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potential defendants from protracted fear of litigation.” 7/d
“Statutes of limitations are, indeed, fundamental to our
judicial system.” /@, (citation omitted).

1. Epstein

As noted by the circuit court and the parties, the key
case in the instant dispute is Epstein. In Epstein, a jury
returned a verdict for a wrengful death and survival action on
February 18, 1998 against Dr. Franklin Epstein in a medical-
malpractice action that arose out of the death of one of
" his patients following spinal surgery.' Epstein, 363 8.C. at
374, 610 S.E.2d at 817. David Brown represented Epstein
" throughout the trial and filed a notice of appeal afier the jury
verdict. /d. at 374-75, 610 S.E.2d at 817. Although Brown
remained counsel of record during the appeal, Epstein was
represented on appeal by Stephen Groves, John Hamilton

Smith, and Steven Brown. /d. at 375, 610 S.E.2d at 817. The

Court of Appeals affirmed the verdicts on July 31, 2006 in
Welch v, Epsiein, 342 8.C. 279, 5336 S.E.2d 408 {C1. App.
2000). /4. This Court denied Epstein's petition for a writ of
certiorari in January 2001, Jd.

On January 9, 2002, Epstein filed a legal malpractice claim
against David Brown in which he alleged breach of fiduciary
duty, negligence, and breach of contract. Epsrein, 363 S.C.
at 373, 610 S.E.2d ar §17. In terms of specific deficiencies,
Epstein asserted that Brown was negligent in failing to
conduct an a'dequate investigation, failing to advise him to
settle, forgetting to call expert witnesses, and adopting a
defense contrary to Epstein's medical opinion. Jd. at 376, 610
$.E.2d at 818. Brown moved for summary judgment on the
ground that Epstein failed to commence the action within
the applicable three-year statute of limitations. Jd. at 375,
610 S.E.2d at 817. The circuit court found the majority of
the damages alleged by Epstein stemmed from the adverse
jury_v:crdict, and the damages to Epstein's reputation resulting
from the publicity were all damages suffered at the time of
the verdijet. I/ at 376, 610 S.E.2d at 818, The court concluded
that, although these damages might have been mitigated
by a successful appeal, they could not have been whoily
eliminated by a reversal of the jury's verdict. /d. Accordingly,
the circuit court ruled the statute of limitations began to run,
at the latest, on February 18, 1998, the date of the jury's
verdict. /. & 375. 610 5.B.2d ai 817. As a result, the court
found the action was untimely and granted Brown's motion
for summary judgment. /d Epstein appealed the circuit court’s
order to this Court. /d.

Justice Waller, who was joined by Justices Moore and
Burnett, affirmed the circuit court's order. Epsiein, 363 S.C.
at 383, 610 S.E.2d at 821-22. In reaching this decision, the
majority declined to adopt the continuous-representation rule,
which permits the statute of lirnitations to be tolled during

‘the period an atforney continues to représent the client on

the same rnatter out of which the alleged legal malpractice
arose. el at 380, 610 S.E.2d at 820. Instead, the majority
chose to strictly adhere to the discovery rule set forth by the
Legislature. Jd, '

*§ The majority explained its decision by comparing a
legal malpractice -action to a medical malpractice action.
Epstein, 363 §.C. at 377, 610 S.E.2d at 819, Despite the
“very legitimate policy rationales in favor of adoption of
a continuous treatment rule” in medical malpractice cases,
the majority noted that our appeilate courts had declined
to adopt it because the “'Legisiature [had] set absolute time
restrictions for the bringing of rnedical malpractice actions in
the statutes of repose both for medical malpractice and for
persons operating under disability.” /4. at 378, 610 $.E.2d at

319, The majority also noted that “numerous jurisdictions™

had refused to adopt the continuous-representation ruie. /4. at
379,610 S.E.2d at 819,

Additionally,” the majority disagreed with Epstein’s
alternative argument that, absent applying the continuous-
representation rule, the lirnitations period did not begin to run
until the Court denied certiorari in January 2001. Epstein, 363
S.C. at 380-81, 610 S.E.2d at 820. The majority explained
that “those jurisdictions which decline to adopt the continuous
representation rule tend to hold that a plaintiff may institute a
malpractice action prior to the conclusion of the appeal.” Id
at 380, 610 S.E.2d at 820, '

The majority also rejected Epstein's argument that appealing
the ruling in the medical malpractice action against him while
filing a legal malpractice claim against Brown would cause
him to argue inconsistent positions in two different courts.
Epsiein, 363 S.C. at 381, 610 S.E.2d at 821. The majornty
maintained that “there are measures which may be taken to
avoid such inconsistent posttions.” Id. at 381-82, 610 S.E.2d
at 821. '

Ultimately, the majority applied the discovery rule and found
that Epstein “clearly knew, or should have known he might
have had some claim against Brown at the conclusion of
his trial” Epstein, 363 S.C. at 382, 610 S.E.2d at 821. The
majority reasoned that the damages claimed by Epstein were
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“largely thase to his reputation” and the claims he raised
in his Complaint were “primarly related to trial and pre-
trial errors.” Id. The majority also noted that trial counsel
conceded during oral argument on the summary judgment
motion that “'some of the allegations down there, your Honor,
were within the man's knowledge when the verdict came
in,” fd. at 382-83, 610 S.E.2d al 821, Finally, the majority
referenced a letter from Epstein to his appellate attomey,
Steven Groves, in which Epstein indicated that he would not
deal with Brown and that he believed Brown's representation
“was so egregiously lacking.” /d. at 383, 610 S.E.2d at 821.
The majority concluded that it was “patent Dr. Epstein knew,
or should have known, of a possible claim against Brown long
before this Court denied certiorari in January 2001. Jd.

Then-Chief Justice Toal dissented as she would have adopted
“abright-line rule that the statute of limitations does not begin
to run in a legal malpractice action until an appellate court
disposes of the action by sending a remittitur to the trial
court.” Epsrein, 363 8.C. at 383, 610 S.E.2d ai 822. Although
Justice Teal agreed with the application of the discovery rule,
she disagreed with the majority's holding that Epstein should
have known of the existence of a cause of action arising from
Brown's alleged malpractice at the conclusion of the trial.
Id. at 384, 610 $.E.2d ar 822. Instead, Justice Toal found
“there was no evidence that [ Epstein] [was) injured as a resuit
of [Brown's] alleged malpractice until the court of appeals
disposed of the case by sending a remittitur to the trial court.”
Id.

Chief Justice Plcicones concurred in the majority's rejection
of the continuous-representation rule and the retention of the
discovery rule; however, he dissented as he believed that
Brown should have been estopped from asserting the statute
of limitations as a defense. £pstein, 363 S.C. af 384, 610
S.E.2d ut 322, Justice Pleicones pointed out that: (1) Brown
affirmatively represented to Epstein ti'aat the adverse verdict
had resulted from errors of law committed by the trial judge
and, in tumn, affected the jury's fact-finding role; and (2)
Brown remained nominally as counsel to Epstein throughout

the appeal of the verdict, /d Justice Pleicones concluded that .

Brown's representations and his presence on the appeilate
team “reasonably induce[d] Epstein's forbearance,” /d at
384-85, 610 5.E.2d at 822,

2. Propriety of Epstein

*6¢ Our appellate courts for the past eleven years have

continued to rely on the decision in Epsiein.3 However,

Epstein is not without its critics. See James L. Floyd,
HI, South Carolina Tort Law: For Whom The Statute
of Limitations Tolls-The Epstein Court's Rejection of the
Continuous Represeniation Rule, 57 S.C. L. Rev. 643 (2006),
In this article, the author identified what he perceived
to be fundamental flaws in the majority's analysis in
Epstein. Spectfically, the author found .that the majority's
reasoning and bolding were questionable “because [of]: (1)
the differences between the statute of limitations goveming
legal malpractice actions and the statute of repose goveming
medical malpractice actions, (2) the strength and applicability
of the secondary authority upon which the Epstein court
relied, and (3) Epstein's operative facts.” Jd. at 654,

Although the author distinguished the secondary authority
relied on by the majority and noted that Epstein was limited to
its facts, his primary challenge was to the majority's reliance
on the statute of repose’in medical malpractice actions.
Specifically, the author stated that:

neither section. 15-3-535 nor scction 15-3-530(5) create
a statute of repose goveming legal malpractice actions.
Instead, those sections create a general three-year statute
of limitations in legal malpractice actions. This distinction
may indicate the South Carolina Legislature is unwiliing to
create the same “absolute time limit” for legal malpractice
actions which is observed in medical malpractice actions,

Id. at 656 (footnotes omitted). In addition to these
distinctions, the author opincd that the adoption of the
“continuous representation ruie would protect the sanctity of
the attomey-client relationship™ because a client should be

“able to rely on his attorney's advice, particularly where the

attomey suggests filing an appeal of the underlying lawsuit. -
Id at 658, :

Notably, Epstein represents a minority position in this
country as the majority of courts in other jurisdictions have
adopted the continuous-representation rule. See 3 Ronald
E. Mallen & Allison Martin Rhodes, Lega! Molpractice, §
23:45 (2015) (discussing state cases which have adopted the
majority and minority positions regarding the continuous-
representation rule; identifying Epstein as within the minority
position), George L. Blum, Annetation, Arforrney Ma/proctice
~Tolling or Other Exceptions to Running of Slatute of
Limitations, 87 ALR.5th 473, § 4 (2001 & Supp. 2015)
{discussing state cases that have applied or found inapplicable
the continuous-representation doctring); see olso George L.
Blum, Annotation, When Statuie of Limitations Begins 1o Run
on Action Against Atiorney Based wpon Negligence->View
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" thar Statute Begins to Run from Time Client Discovers,
or Should Mave Discovered, Negligent Act or Omission
-Application of Rule 1o Conduct of Litigation and Delay or

Inactivn in Conducring Client's Affairs, 14 ALR 6th 1, § -

8 (2006 & Supp. 2015) {collecting state and federal cases

that applied or found inapplicable the discovery rule and.

highlighting Epsiein).

The facts of the instant case present us with an appropriate
opportunity to address the criticism and conflict that has
arisen out of our decision in Epstein. As legislatively
mandated, we begin our analysis with the well-established
discovcry rule. Pursuant to this rule, all legal malpractice:
actions must be commenced within three years after the
claimant knew or by the exercise of reasonable diligence
should have krnown that he or she had a cause of action. See
S.C. Code Ann. § 153-535 (2005) ("[A]ll actions initiated
under Section 15-3-5 30(5) must be commenced within three
years after the person knew or by the exercise of reasonable
" diligence should have known that he had a cause of action.”).

*7 Thus, aclaimant seeking recovery for a legal malpractice
claim is constrained by two constants: (1) filing the claim

within the statute of limitations, * and (2) establishing the four
requisite elements of his or her claim. Because a statute of
limitations operates on remedies, the limitation period cannot
start unfil the client has a cause of action that has accrued.
. See 3 Ronald E. Mallen & Allison Martin Rhodes, Legal
Malpraciice § 23:14 (2015) (“Since a statute of limitations
operates on remedies, the limitation period cannot start unti}
the client has a cause of action that has accrued. Thus, 'accrual'
means the existence of a legally cognizable cause of action.”).

As evidenced by this case, the key question is when the

claimant's cause of action accrues to irigger the running of the
three-year statute of limitations. The answer to this question
is complicated by the seemingly endless factual scenarios
surrounding the underlying claim of alegal malpractice cause
of action, For example, legal malpractice claims may stem
from matters involving litigation or negotiated settlements
while others may arise out of matters involving the probate of
a will or a divorce. Further complicating the determination of
when a cause of action accrues is if the claimant pursues an
appeal of an unfavorable ruling, such as in the instant case.

Qur- decision regarding the accrual dare must also take
into consideration the preservation of the attorney-client
relationship as well as the public policy that is fundamental to
the efficient management of our judicial system. Clearly, if a

client files a legal malpractice cause of action while the client
is still represented by counsel during an appeal, the attormney-
client relationship is compremised and there are simultaneous
lawsuits advocating conflicting positions.

While the legal bases and policy reasons for adopting the -

continuous-representation rule are persuasive, we find its
application may be problematic because we can foresee
factual scenarios where it is unclear exactly at what point trial
counsel ends its representation. Moreover, we acknowledge
the merit of the remittitur rule espoused by the- dissent in
Epstein as it offers a clear and definitive date for the accrual
of a legal malpractice cause of action. We, however, decide
to adopt a position that is analogous to the remittitur rule but
is strictly based on existing appellate court rules.

Pursuant to Rule 205, the service of a notice of zippeal divests
the trial court of jurisdiction over matters affected by .the
appeal as it states:

Upon the service of the notice of appeal, the appeliate court
shall have exclusive jurisdiction over the appeal; the lower
court or administrative tribunal shall have jurisdiction to
entertain petitions for writs of supersedeas as provided
by Rule 241, Nothing in these Rules shall prohibit the
lower court, commission or tribunal from proceeding with
matters not affected by the appeal,

Rule 205, SCACR {emphasis added). Rule 241(a), a corollary
rule that governs matters stayed on appeal, provides;

As a general rule, the service of a norice of appeal in a
civil matter acts to automatically stay matters decided in
the order, judgment, decree or decision on appeal, and
to automatically stay the veiief ardered in the appeaied
order, judgment, or decree ar decision. This - automatic
stay continues in effect for the duration of the appeal

. unless lifted by order of the lower court, the administrative
tribunal, appellate court, or judge or justice of the appellate
court. The lower court or administrative tribunal retains
jurisdiction over matters not affected by the appeal
including the authority to enforce any matters not stayed
by the appeal.

*8 Rule 241(a), SCACR (emphasis added).”

As previously stated, a legal malpractice cause of action
is predicated on an injury or damage fo a client caused
by an alleged breach of duty by the client’s attorney. This
predicate injury or damage may take many forms, including
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one that stems from a favorable court ruling or successful yet

insufficient award, ©

However, the case that we address today is a legal malpractice
cause of action that is predicated on an injury or damage

caused by the failure of an underlying suit due to an attorney's

alleged malpractice. In that particular scenario, there can
be no legal malpractice cause of action without an adverse
verdict, judgment, or ruling. Thus, if a client appeals the
matter in which the alleged malpractice occurred, any basis
for the legal malpractice cause of action is stayed by Rule
241(a) while the appeal is pending.

Furthermore, Rule 205 divests the lower court or
administrative tribunal of jurisdiction over “maters affected

by the appeal,” which necessarily would include a legal

malpractice cause of action that is based on the outcome of the
appealed verdict, judgment, or ruling. See Tilhman v. Oakes,
398 8.C. 245,255, 728 S.E.2d 45, 51 (Ct. App. 2012) (“[T]he
lawer court's power to proceed is determined by' whether
the issue sought to be litigated in the lower court during the
appeal is a 'matver affected by the appeal' under Rules 205
and 241{a).”); Black's Law Dictionary 68 (10th ed. 2014)
(defining “affect” as “to produce an effect on; to influence in
some way™).

*9 Consequently, until the appeal is resolved against the
client, there is no legally cognizable cause of action for an
attorney's alleged malpractice. Upon resolution of the appeal,
a cause of action for legal malpractice accrues triggering the

statute of limitations. 7

This position is consistent with the discovery rule as a client
either knoews or should krnow that a cause of action arises
out of his attorney's alleged malpractice if the appeal is
unsuccessful. See Dean v. Ruscon Corp., 321 §.C. 360, 363,
468 S.E.2d 645, 647 (1996) (“According to the discovery
rule, the statute of limitations begins to run when a cause of
action reasonably ought to have been discovered. The statute
runs from the date the injured party either knows or should
have known by the exercise of reasonable diligence that a
cause of action arises from the wrongful conduct.”). In other
words, a client knows or should know that he or she has a
legally cognizable cause of action for legal malpractice at the
conclusion of the appeal.

find that it is mandated by our appellate court rules and, as
a result, effectuates the objective standard provided by the
Legislature, See Black's Law Dictionary 1624 (10th ed. 2014)
{An objective standard is defined as ““[a] legal standard that
is based on conduct and perceptions external to a particular

- person.” (emphasis added)); id at 1529 (A rule is generally

defined as “an established and authoritative standard or
principle; a general norm mandating or guiding conduct or

action in a given type of situation.”). §

Our decision warrants overruling £pstein because the holding -
in that case is conirary to Rules 205 and 241, SCACR.
In Epstein, the Court affirmed the dismissal of a legal
malpractice case based on the expiration of the three-year
statute of limitations, which the Cowrt found began to run on
the date that the adverse verdict was entered against claimant.
Epsrein,. 263 S.C. at 383, 610 S.E.2d at 82!, Yet, until the
Court of Appcals' affirmed the adverse verdict on appeal, there
was no damage or harm to claimant for which to establish a
claim for legal malpractice.

*10 Applying this ruleto the facts of the instant case, we find
the circuit court erred in granting Respondents' motions for
summary judgment because the stay, pending appeal, was not
lifted and Stokes-Craven's lawsuif was timely filed after this
Court affirmed the verdict against Stokes-Craven and issued
the remittitur in Austin v. Stakes-Craven Holding Corp., 387

S.C. 22, 691 S.E.2d 135 (2010).° Accordingly, we reverse
the circuit court's order granting Respondents' motions for
summary judgment. .

B. Motion to Compel Discovery

Having reversed the circuit court's grant of summary
judgment in faver of Respondents, the question becomes
whether the court erred in denying a portion of Stokes-
Craven's rmotion to compel. Stokes-Craven claims the circuit
court erred in bolding that Respondents' communications
with their legal malpractice carrier were not discoverable.
In perticular, Stokes-Craven contends the documents are not
protected by the work-product doctrine because they were

“prepared in tHe ordinary course of insurance business™ and

not in anticipation of litigation. Additionally, Stokes-Craven
maintains it has a “substantial need” for these documents and
that it is unable to obtain equivalent information by other

; : . . . “means.
While this approach may be perceived as impermissibly
requiring a person to have actual knowledge of a potential
claim before the statute of limitations begins to run, we
”:;_-— o SN AN LR T hRenns e o I sl ¥ s pmit ot ~n crerimmd VAT myrlers i
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A trial court's rulings in matters related to discovery generally
will not be disturbed on appeal in the absence of a clear abuse
of discretion. Dumn v. Dunrz, 298 S.C. 499, 381 S.E.2d 734
{1989). An abuse of discretion occurs when the trial court's
order is controlled by an error of law or when there is no
evidentiary support for the trial court's factual conclusions,
Sundown Operating Co, v. Intedge Indus., Inc., 383 $.C. 601,
681 S.E.2d B85 (2009).

“The attorney work product doctrine protects from discovery
documents prepared in anticipation of litigation; uniess a
substantial need can be shown by the requesting party.”
Tobaccoville US4, Inc. v. McMaster, 387 S.C. 287, 294,
$92 S.E.2d 526, 530 (2010); see Rule 26(b)(3), SCRCP
{stating, “a party may obtain discovery of documents and
tangible things otherwise discoverable under subdivision (b}
{1} of this rule and prepared in anticipation of litigation or
for the tria) by or for another party or by or for that other
party's representative ... only upon a showing that the party
seeking discovery has substantial need of the materials in the
preparation of his case and that he is unable without undue
hardship to obtain the substantial equivalent of the materiais
by other means”). “Generally, in determining whether a
document has been prepared ‘in anticipation of litigation,’
most courts [ook to whether or ot the document was prepared
because of the prospect of litigation.” Tohaccoville, 387 §.C.
at 294, 692 S.E.2d at 530.

We conclude the circuit court abused its discretion in
ruling on StokesCraven's metion to compel production of
communications between Respondents and their malpractice
carrier because there was no evidentiary basis to support its
factual conclusions. The court failed to conduct an in camera
hearing to review the requested information and stated in its
summary ruling that it had “not received a privilege log of
these communications.” Therefore, we find the court lacked
sufficient information to determine whether the requested
documents were prepared in anticipation of litigation and
that Stokes-Craven had a substantial need of the materials
in preparation of its case. Accordingly, we direct the circuit
court on remand to conduct an in camera hearing, review the
requested information, and issue a specific ruling.

[V, Conclusion

*11 This case presents us with an appropriate opporfunity to
reevaluate our decision in Epstein. We now overrule Epstein.
In doing so, we hold that the statute of limitations for a legal

malpractice cause of action may be tolled if the client appeals
the matter in which the alleged malpractice occurred. We
conclude that this rule is mandated by our appellate court rules
and, as a result, effectuates the objective standard provided
by the Legislature.

* Applying this rule to the facts of the instant case, we find

the circuit court erred in granting Respondents' motions
for summary judgmeni because StokesCraven's lawsuit was
timely filed after this Cowrt affirmed the verdict against
Stokes-Craven. Addittonally, we find the circuit court abused
its discretion in denying Stokes-Craven's motion te compel

the production of communications between Respondents and

their malpractice carrier given there was no evidence to
suppert the court’s ruling.

Based on the foregoing, we reverse the circuit court's order

-and remand the matter for further proceedings consistent with

this opinion.

REVERSED AND REMANDED.

CHIEF JUSTICE PLEICONES:

[ concur in the decision to reverse the trial court's order
granting summary judgment, and to reverse the discovery
order but write separately because I would adhere to our
decision in Epsfein v. Brown, 363 §.C. 372, 610 $.8.2d 816
(2005). The majority adopts Justice Toal's dissenting view in
Epstein, but shrouds its decision in discussions of appeliate
court rules and practices. As explained below, 1 would not
create a special statute of limitations for Jegal malpractice

cases that is tied to the status of an appeal. 10

First, I believe the majority unnecessarily expands the
meaning of the term “matters affected by the appeal” under
Rule 205, SCACR, to include inchoate and speculative
collateral lawsuits. As this Court has explained, Rule 205
provides that an appeal deprives the trial court of jurisdiction
to modify issues decided by that court which are the subject
of a pending appeal, e.g., Wingate v. Wingate, 289 S.C, 574,
3478.E.2d 878 (1985}, or to entertain a settlement agreement,
e.g., Laneaster v. Georgia-Pacific Corp., 403 S.C. 136, 742
S.E.2d 867 (2013}, absent a remand from the appellate court. [
do not understand how or why a Rule 205 operates to deprive
a trial court of jurisdiction over a nonexistent lawsuit.

The majerity also reinterprets Rule 241, SCACR, to include
inchoate and speculative collateral lawsuits when, by its own
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term, the rule governs stays only in “matters decided in
the order, judgment, decree or decision on appeal. ...” Rule
241{a), SCACR. Further, in footnote 5, the majority reiterates
that the Rule permits a party to an appeal which is subject to
an automatic stay to “maove for the lower court, administrative
tribunal, appellate court, or judge or justice of the appellate
court far an order lifting [that stay] ....” 1 do not understand
what the majority contemplates would be the benefit of
superseding such a stay vis-d -vis a future malpractice suit,
since the majority holds that "until the appeal is resolved
against the client, there is no legally cognizable cause of
action for an attorney's alleged malpractice.”

Feotnotes

*12 [ would adhere to the discovery rule adopted in Epstein,
and reverse the trial court’s order granting sununary judgment
because there are unresolved genuine issues of material fact
that make that relief inappropriate, £.g., Adcedlhany v. Carter,
415 S.C. 54, 78} S.E2d 105 (Ct App. 2015). Further, [
concur in the majority's decision to reverse the discovery
order without prejudice.
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See Cpstein, 363 8.C. at 381, 610 S.E.2d at 820 (rejecting the continuous-representation rule and affiming the dismissal
of a legal malpractice case hased on the expiration of the statute of imifations on the ground the three-year fimitations
period began t¢ run on the date that the adversé verdict was entered against claimant).
Ina related appeal, this Court (1) affirmed the circuit court's order that entered judgment in favor of Austin for his requested
tral-level fees, and (2) remanded the matter to the circuit court to determine what amount of appeliate and post-appelfate
fees should be awarded to Austin. Austin v. Stokes-Craven Holding Corp., 408 §.C. 187, 750 S.E.2d 78 (2013).
See, e.g., Holmes v. Haynsworth, Sinkler & Boyd, P.A., 408 8.C. 620, 760 S.E.2d 399 (2014) (citing Spstein and affirming
the circuit court's ruling that legal malpractice claims were barred by the expiration of the statute of limitations); Kelfy v.
Logan, Joffey & Smith, L.L.P., 383 8.C. 625, 682 S.E.2d 1 (Ct. App. 2009) (citing Epstein and affirming grant of summary
judgment in favor of attorneys in legal malpractice action based on the expiration of the statute of fimitations).
"Ajegal malpractice cause of action is governed by the applicable statute of limitations whether it sounds in tort, contract
or fraud.” 1 S.C. Jur. Aftomey & Client, § 69 (Supp. 2016) (citing section 15-3-530 of the South Carolina Codé).
As a general rule, an appeal acts as an automatic stay. However, exceptions to this rule are found in Rule 241(b), in
statutes, court rules, and case law. See Rule 241(b), SCACR (providing eleven exceptions to the general rule that are
found in statutes, court rules, and case law), Rule 246, SCACR (identifying rules regarding the stay of a sentence in
a criminal case); see, e.g., 5.C. Code Ann. § 13-8130(A)(1) (2014) (“A notice of appea! from a judgment directing the
payment of money daes not stay the execution of the judgment unless the presiding j udge betore whom the judgment
was cbiained grants a siay of execution.”).
Further, after the service of a notice of appeal, any party may move for the fower court, administrative fribunal, appeliate
“court, or judge or justice of the appellate court for an order lifting the automatic stay in cases that involve the general
- rule. Rule 241(c)(1). SCACR; see Lancaster v. Georgia-Pacific Corp., 403 S.C. 136, 138, 742 §.E.2d 867, 8568 (2013)
(An "action on a setlement may not be taken by the lower court, except with regard lo matters not affected by the
- appeal, while the matter is pending before this Court. The parties must first Seek to have the matter remanded to the
fower court.”).
See, e.g., Harris Teeter, Inc. v. Moore & Van Alien, P.L.L.C., 330 S.C. 275, 701 S.E.2d 742 (2010) {affirming grant of
summary judgment in favor of faw firm for legal malpraciice action arising out law firm's alieged faliure to settie dispute
priot to arbitration); Summer v. Carpenter, 328 S.C. 36, 482 S.E.2d 55 (1997) (analyzing /égal malpractice action arising
out of attorney's alleged failure to include the South Carolina De partment of Highways and Pubfic Transportation as a
defendant in plaintiff's settlement for injuries sustained during a car accident).
Generally, this will ocour when the appeflate court issues the remittitur. See Lancaster v. Georgia-Pacific Corp., 403
5.C. 136, 137, 742 8.E.2d 867, 868 {2013) ("Pursuant to Rule 205, SCACR, upon the service of a notice of appeal, the
appellate [clourt has exclusive jurisdiction over the appeal, with the exception of matters not affected by the appeal. The
appeliate court retains jurisdiction until the remittitur is sent to the lower court.”).
We find additional support for our decision in the analogous civil proceeding of Post-Conviction Relief ("PCR"). Similar to
a legal malpractice claimant, a PCR appiicant is challenging the effectiveness of his or her trial counsel. Notably, a PCR
application must be filed within one year after the entry of a judgment of conviction, or if there is an appeal, "within cne
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year afler the sending of the remittitur to the lower court from an appeal or the filing of the final decision upon an appea,
whichever is later.” S.C. Code Ann, § 17-27-45(A) (2014}. '
9 _ In view of our decision, we need not reach Slokes-Craven's contention that equitable doctrines precluded the application
of the statute of limitations. See Fuich v. McAflister Towing of Georgetown, Inc., 335 8.C. 588, 613, 518 S.E.2d 581, 598
(19889) (holding an appellale court heed not review remaining issues when its determination of a prior issue is dispositive
_ of the appeal). '
10 That the statule of limitations in the Post-Conviction Relief Act, S.C. Code Ann. § 17-27-45{a) {2014}, contains a specific
- post-appeal provision only emphasizes the extraordinary nature of the majority's decision to create a special rule here.
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