i

L |
! : THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SOUTH CAROLINA = BORIVETS
WORKERS’ COMPENSATION COMMISSION R LV EH )

Commissioners Melody L. James, T. Scott Beck, and Aisha TayloﬂUN 19 2017

SC Court of Appeals..

W.C.C. File No. 0908371 ‘ _

Timothy Hannah, Employee, Claimant .........cocccecvunvernciverineenernnierensireresnnnesenens Respondent,
V.

MJV, Inc./Butler Trucking, Employer, and
Palmetto Timber S.1. Fund c/o .
Walker, Hunter & Associates, INC., CAITIEL, ....ooovvievvveeeiieerreererereeerereserssssessones Appellants.

RECORD ON APPEAL

R. Mark Davis

Helen F. Hiser

MCANGUS, GOUDELOCK & COURIE, LLC

Post Office Box 650007 ,

Mt. Pleasant, South Carolina 29465

(843) 576-2900

Attorneys for Appellants MJV, Inc./Butler Trucking and Palmetto Timber S.I. Fund
c/o Walker, Hunter & Associates, Inc.

W.E. Jenkkinson, III

Jenkinson, Jarrett, & Kellahan, P.A.

Post Office Drawer 669

Kingstree, South Carolina 29556

(843) 355-2000

Attorneys for Respondent Timothy Hannah

¥/



VOLUME I
I.  ORDERS
Commission Decision, filed July 6, 2016 .........cccecvvuruieienirireenreneeereereeeresnee e sereseeesenee 3
Commissioﬁ Decision, filed Feb. 23, 2016..........cccovervvrevvrrrnenn ereeereereree e eeearanrtesennraeas 15
Decision & Order, filed July 2, 2015.......cooiieiriciiiiereeeeeeereiresreeresesscrevesseessssessenesneesons 26
Commission Decision, filed July 17,2014 ......cocvvvvvvvvveeiirveecneeeeeen e aabe e 40
Unpublished Opinion No. 2012-UP-535, Appeal No. 2011-197631,
filed Sept. 26, 2012 ...ttt 49
Decision & Order filed Jan. 13, 2011 c.ooviiovirinriieseeeeteceeeeesrteeesseeessessesseeseessessessesssones 52
Commission Order filed July 25, 2011 ......cccovvveieveirinrennen, eereeae e —ae e et atttarareeeres 64
I1. PLEADINGS |
Form 14B, dated Feb. 10, 2010. ....ccoiviviiiiniiiiiiiiiiiececreresceneeee e asasnassns 76
Claimant’s Form 58, dated April 8, 2010 .......cccvvrieviivieieiinrirceeeeeecresresessveseesreenenanas 77
Form 21, dated April 29, 2010.....ccccerviriniirenriireenininteeesisiesereessessessosessesessensesesssseseans 79
Form 51, dated JUne 3, 2010........ccocvivieceieeciinrineineerees e csesreeessssetesseneesassesesseessesssessees 80
Appellants’ Form 30, dated Jan. 17, 2011 ......ccocovcivnrnniennieeiineeisieee oo evenenes 81
Appellants’ Brief to the Full Commission, dated Feb, 23, 2011 ......c.cccocovvvinviirevinenneee. .84
Form 17, dated Aug. 19, 2011 .vvcovvoeeesovecreoeoeeseoosoeeeesseseseses oo e 99
Form 17, dated AUg. 31, 2011 ..ottt e essaereeesseesssseeneresessasnnasesassnens 100
Appellant’s Final Brief, Appeal No. 2011-197631, dated March 21, 2012 .......c...c.uu..e.. 101
Respondents’ Final Brief, Appeal No. 2011-197631, dated March 28, 2012 ................. 133
Form 21, dated NOV. 7, 2002 ...ceiiieeeeeeiierccctr et cesree et eeseeeessessesesssnenesssssesssssssenssreson 155
Claimant’s Form 58, dated Jan. 8, 2013 ......cooiveeoeeieereeeeeeseeereeeseeseresessesssesssesssessesnns 156
Amended Form 50, dated Jan. 8, 2013 (with attachments) ..........c.ecevveevveireeivirecreennens 159
AdAendUIML.....ciieiieeiccitniiii et era e ebt oo era e r et e e 161
Affidavit of Timothy Hannah, dated Jan. 7, 2013 .....c.ooovuvereerireerererenreeeeseenns 163
Form 51, dated Jan, 16, 2013......ccicviiieieeeeeeieeeeveetesieseetresseeesnssseesssessesssessessesseenes 167
Appellants’ Form 58, dated Dec. 30, 2013 v.vevrvoooeveresesoooossooeoeoen S S 169
Claimant’s Form 58, under cover of letter dated Sept. 11,2014 .......cccvevveerverieirrrennne 171
Motion for Reconsideration, daféd Feb. 29, 2016 ...cvcvevrreireiniieireeetee e cres s 174

INDEX



IIL.

Claimant’s APA’s, filed Jan. 14, 2013:

Records of Dr. Mark E. Triana................... e —————————————————- 181
Records of Dr. James F. Bethea........ccvvvieivenniiniiniiicnn 187
Records of Dr. Mark E. Triana ......ccccecevevirverreinenienennnenonnnreriesesensessesesussessseens 189
HEARING TRANSCRIPTS |
Transcript of Hearing before Commissioner Roche, July 30, 2010 (excerpts) ............... 190
Transcript of Hearing before Commissioner Roche, March 22, 2011 (excerpts)............ 210
Transcript of Hearing before Commissioner McCaskill, Sept. 25, 2014........c.coovvervennene 216
Transcript of Appellate panel Hearing, Nov. 17, 2015....... reeereseeeree e 281
DEPOSITION TRANSCRIPTS '
Deposition of Timothy J. Hannah, March 30, 2010 ............c....... e 301
Deposition of Dr, Mark E. Triana, March 31, 2010 .......cccovcviveninimnnninccneneneneennnn: 306
Deposition of Dr. James F. Bethea, June 2, 2010 ......cccccvveivieenriennienneriniinenirenneonsesseens 314
Deposition of Dr. James B. Brennan, May 1, 2013 .......ccccecevvennnen. e vnes 330

Deposition of Dr. James B. Brennan, June 26, 2013 ........ccccceeiievneriennennieennreenienneeenens 336
CERTIFICATE OF COUNSEL '

Executed Certificate of Counéel ...................................................................................... 345



FULL COMMISSION APPELLATE PANEL
AMENDED DECISION AND ORDER
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
WCC FILE NO.0908371
TIMOTHY HANNAH, ‘

EMPLOYEE
CLAIMANT/APPELLANT,

MJV, INC/BUTLER TRUCKING,
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C/O WALKER, HUNTER &
ASSOCIATES, INC.
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Full Commission Appellate Pancl Review held in
Columbia, South Carolina, on November 17, 2015
per notices timely und properly served upon all
parties of interest,

Full Commission Appellate Panel Decision and
Order filed \Suld Lo , 2016

APPEARANCES: W. E. Jenkinson, Ili, Esquire of Kingstree. South Carolina
representing the Claimant/Appellant.

Defendants/Respondents represented by R. Mark Davis,
Esquire, of Charleston, South Carolina
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STATEMENT OF THE CASE
The. parties were heard by Com:miss_ioncr* Gene MecCaskill on September 25, 2014 m
Conway, South Carolina. On July 2, 2015 the Hearing Commissioner issued the followinig Order:
I C_l,;;_iﬁ_amdid fot suffer an injury by accident to his low back arising out of and occurting
in the course of his employment;

_ Claimant is at maximum medical improvement for his cervical spine and left arm/eibow:

4

Elaimant is not entitled o any disability or wage loss, under § 42-9-10, 42-9:20. 42-9-30.

for his cetvical spine anid/or left arm/elbow;

3. Defendants are not _responsi‘b,le. for payment of past, present, or future medical bills for
treatment rendered by Dr. James Brennan:

4. ‘Der(éndan,ls are not r‘es_ﬁon‘_sfib,{g- for and Claimant is not cntitled to future medical
treatment for his cervical spine, Jeft arm, or low back.-

Within the statutory period, counse] for Claimant filed an Appl‘i'cati.on.fo"ereview in the
case setting forth questions for appeal, copies of which were furnished to &ll interested parties
prior to oral argument presented before the Full Commission Appellate Panel-on November 17.
-2015.

All proper destimony has been taken, together with all documentary évii‘dence-, and oral
argumerits have been delivered by to the individual membeis of the Full Commission Appellate
Pancl and the case has since been under study and consideration.

By Appeal. Claimant respectlully submitted the lollowing questions asserting that the
Hearing Commissioner erred in»‘the:fdllowing:

|, Did the 1learing Commissioner etr in Finding of Fact No. 4 which in part states, “Using.

e 6™ addition of the AMA Guides there should be no impairment 10 his cervical spine..
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To make this determination T dld use the Cervical Spine Regional Gri_;l_; His functional
history is two grade above the clinical Swidies and physical examination, so it is
considered unreliable. 1 did use the physical examination and clinicat studies to calculate
his final impairment; which as noted above. is zero.”™: the error being that Dr, Bethea: is
the treating physician for the Claimant's ¢lbow and not his cervical spine: Dr, Bethea did
ot seé the Claimant’s MRI which would have been conclusive of injury to the
Claimant’s.cervical spine nor did he rely upon the findings and conclusions of Dr. Triana,
the authorized doctor for the cervical spine injury?

, ‘Dld the Hearing Commnssmner err in l inding of Fact No. 5 which states, ~Dr. Bethea
signed a Fo.rm 14B on February 10, 7010 which reads. *Bascd on the AMA Guidelines.
the claimant has sustained a (_)1’4 médical impairment to ccrvical spine injured body
part(s) and a 0%. medical inipairment to left elbow ot‘hér affected body ’ﬁan(sf);”;' the error
being that (he evidence as well as well the testimany of the authorized treating physician
for the cervical spirie found on the date and for monlhs thereafier the Claimant could ot
return o work and was in need ol a surgical procedure for his cervical spine?

Did the Hearing Commissioner err in Finding of Fact No. 6 which states, "pcr the [‘om1
14B Physician’s Statement, ihe Claimant is able to return lo work w_i_ith‘csut restriction”;
the error being that the evidence as well as w¢t| the testimony of the atithorized treating
physician for the cervical spine found on the same. date and lor months theredftei the
~ Claimant ._c_ou,ld net return 1o work and was in need ol a surgical procedure for his éervical
spine?

Did the 1learing Commissioner-err in Finding of Fact No. 7 which states, “Per the Form

14B. the Claimant will not need future medical care reluted 1o his or her work relited
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injury or illness on a reasonable degree of medical certainty (more likely than not)”; the

érror being that the authorized treating physiciai for the cervical spine. Dr. Triana. found

at the same time tht the Claimant needed i surgical procedure for the cervical spine as

documented by MRIs and other diagnostic testing which had. not been scen by Dr.

Bethea?

Did the Hearing Comni‘issioncr- err in Finding of Facl No. 16 which states, “8.C. Code

Ann. §42-15-60 gives the employer the authority to sclect the ireating physician™ the
error being that this statule in no way precludes the Claimant from asserting a permanent

impairment and a resulting rating as well as compensation?

Did the 1lcaring Commissioner err in Finding of Facl No. 19 which states "When the

C.lgiir‘ha‘nt chose to proceed on hig own, he look himsel{ out from under the Workers’ 4
Compensation Act”; the error being that the Claimant stilf had a right to asseri he had o
permanent injury and resuliing impairment for which hc was. entitled to compensation
under the Workers” Compensation Act? |

_ Did the Hearing Commissioner err in Finding of Fact No. 22 in finding that the Claimant
had reached maximum medical improvement from his neck injury based upon (he
statement of Dr. Bethea; the: error being Dr. Bethea was the treating physician for the
elbow and siot the cervical spine; the authorized physician for the cervical gpine was Dr.
Triona who as of late April (three months later) 2011 _l‘o‘u‘nd fhat based upon C7T scans and
his. care and treatment the Claimant was it necd of future medical care and tréatment
including surgery and continued to keep him out of work?

Did the 1learing Commissioner err in Finding of Fact No. 23 which states. “Based ona

review of the evidence as a whole, the Claimant is at MM1 for his cervical spine and leht
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10,

1L

arm/elbow as ol 02/10710 ¢sic 2011), the date Dr: Bethea completed the Form 14B™; the

¢rror being that there was no credible evidence and testimony that the Claimant had

Triana who continued ireatment to the cervical spine?

Did the Hearing Commissioner err in Finding of Fact No. 26 which states, “Claimant did
not suffer any permanent partial disability of the back (cervical spine) as-a result of this
workers' compensation claim”; the error being that the evidence presented, particularly.
that of the treating physician for (he cervical spine, Dr. Triana, and the CT scans
demonstrated the need for surgery and permanent partial disability of the cervical spine?
Did the Hearing Commissioner err jn Finding of Fact No. 28 which states. “Claimant. is
not chtitled to TTD benefifs™; the error being that the Claimant was cntjtlcd. 1o TTD
benefits after the surgical procedure performed by Dr. Brennan on May 2013 for a period
of three months based upon the evidence presented? |
Did the Hearing Commissioner err in Finding of Fact No. 30 which states, ‘Claimant is
not entitled to future medical treatment under Dodge or any other statute, regulation. or '
case governing the provision ol medical beriefits under S.C. Workers' Compensation
Act”; the error being il'the commission {inds Claimant.is entitled Lo'an impairment rating
for his cervical spine coﬁa;p.ensation_. resulting, Claimant would be cntitled to the insertion

of Utica-Mohawk language in any (inal order?

_Did the |learing Commissioner err in ordering “Claimant is. at MM for his cervical

spine,..”: the error being that the evidence présenting. particularly that of Dr. Triana. his

authorized 1reating physician for the cervical spine. and Dr. Brennan establish the
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Claimant was: not at MMI for the cervical spine until three.months fo‘llowing the surgery
performed by Dr. Brennan in 20132 |
13. Did the [earing Commissioner err in or_dériia‘_‘g.“-‘i(::lai«'nwni is not entitled to any disability
o w'a_g‘e_ loss under §42-9:10, 42-9-20, 42-9-30. for his cervical »s.|?fifin<:_:.,-.;,”': thie error being
that the evidence undisputedly shows the Claimant. docs have o permancnt impairment
and subscquently right to compensation under the provisions of the Workers’
Compensation Act?
in Appellate review;. the Full Commission Appellate Pancl. shall purstant. to S.C: Code
Ann. §42-17-50 review the awardj,_ weigh the evidence as p‘rcécm‘cd at the initial hearing and. if
good grounds be shiowr therelore, make its own Findings of Fact-and reach its own Conclusions
of Law consistent with or ificonsistent with ‘those of the Hearing Commissioner. This scope of
review of the Full Commission is not limited. The Commission can, like the Single
" Commiissioner, consider alf of the evidence and reach its own l?»i'ndings of Tact and Conclusions

Green v. Raybestos _Manhattan, Inc., 250 S.C, 58. 64, 156.S.5.2d 318, 321 (1967).

of Law.

1t is well-established that the Full Commission is the ultimate fact finder in Workers’
Compensation cases and is not necessarily bound by the Single Commissioner’s Findings of
Fact. 1d. 58, 64. The Full Commission is empowered to m‘akc its own Findings of Fact and 10
reach its own Conclusions of Law consisient of inconsistent with those of the Single
Commissioner. 1d. The final determination of witness ercdibitity and the weight 10 be ecorded
cvidence is reserved to the Full Commission. 1d.

After careful review of the instant case, the Commission, by unanimous vote. has
determined to-Affirm in part Reverse in part the 1learing Commissioner’s: Dc.c’iéib‘n and Order

as sel forth below.
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FULL COMMISSION APPELLATE

I?ANEL,-REA‘SONEIN;G

The Claimant/Appellant presented the Full Commission Appellate Panel with multiple
grounds for revicw asserting the {icaring Commiissioner crred in numerous Pindings of Fact and
Conclusions of Law. After a. careful review of the evidence, we have determined that we réverse
in part the Sirigle Commissioner’s Decision and Otder; particularly Findings of Fact number 19
which states “When the Claimani chose to proceed on his own. he took fitmself out from under
the Workers' Compensation. Act” and number 21 “proceeding own his own, the Claimant
abandoned his recourse: ‘ﬁmd_'e,r the Wdfkgré' Compensation Act”.

The Singlé Commissioner found the Defendants provided (fcatment Toi the Claimant’s
neck before he reached maximum medical improvement prior to February 2. 2010, ‘the date of
(he Form 14B completed by Dr. Bethea. The Single Commissioner held that if the Claimant
wished to pursuc additional treatment for the neck, that pursuit would have to have been under
the provisions of the Act for the De!’en'danls 10 be held financially responsnble Since the
Claimant sought treatment on his own, without advising his attorncy -or requesting treatment
from tlie Defendants, the Single Commissioner found that the Claimant abandoned his recourse
under the Act. Based on this holdin‘g_ ihe Single Cominissioner concluded that the Claimant was
not entited to- any disability. for hls cervical spine. Defendants af¢. ot résponsible for the
payment of past, presenl or future medical bills for trcatment rendered by Dr. James Brennan,
and Defendants are not responsible for any [uture medical treatment, |

‘1t is uncontested that the Claimant sufleied an injury 1o h_lé cervical spine in a work
related accident, The Claimant had an initial hearing r’elal‘cd_.only 1o his low back pain which he
prevailed belore the Single Commiissioner and was reversed by the Full Commission in 2011,

Subsequently, Claimant s\gncd o Form 17 in the fall of 2011 ‘Thercalter he:-continued to have
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problems with his neck hurting and sought miedica) care and freatment using lfis wife's insurance.
Hlis family practitioner referred him to Dr. Bfennan, a neurosurgeon in Florenee, who ordered a
new MR1 which revealed signilicant disc bolge at C6-7 and as a result Dr. Brennan operated on
the Claimant's neck, performing a fusion. Dr. Brennan continued 1o treat the Clalmant through
the end of 2012 and released him with an impalrment rating of 28% of the-cervical spine,

Defendant. has raised the defense of res judicata and collaterdl estoppel. We find. that
diese defenses do noi apply because the stibject matter is not the same as in the prior litigation
which was adjudicated based upon the lumbar spine not -the cervical spine, Likewise the
defendant raised the Doctrine of Laches which we do not find applics because the Claimant was
not negligent and unreasonable in h’is'-exp'lan'atio,n of the length of time under the circumstances
of his claim. Further, Lll,éne is no finding of maierial prejudice as required by the Doctrine of
Laches.

Of particular concern is the (inding of the Single Commissiener that. when the Claimant
chose 1o proceed on his own he 1ook himself out from under the Workers' Compensation Act and
abandoned his recourse under the Act. This finding relied upon §42-15-60 as. precluding the
Claimant from .récc-ivir_\g unauthorized medical benefits.

Nowhere dogs §42-15-60 preclude a Claimant from independently obfaining a rating
from a non-tieating physician and receiving an unauthorized cvaluation from said physician.
Claimant and cmployee ofien each secure ratings for presentation to the Commission and the
employer does not pay for the rating secured by (he Claimant n-this sHtiiation, vFuﬂ’hcr. Claimant.
requested that the employer be Hiable for the cost ol care with Dr. Brennan and additionul
(emporary total payments during thé recovery. The denial of this Fequest does not require and

should not lead to the denial of the award of permanency based on the findings of Dr. Brennai.
Page 8 ol 12
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The evidence is uncontroveried that the treatment rendered by Dr. Brennan is the treatment
which is being recommended by :Dr_., Triana when he was the authorized itcal‘l?n'g physician.
Breinan found a 28% impairment to the cervical spine which according to his opinion. to-a-
| reasonable degree ol medical certainty is.4 tesult of thie injury sustained by ‘the Claimant in the
accident of July 14, 2009,

AMENDMENTS TO ORIGINAL ORDER AND. DECISION OF THE FULL

COMMISSION:

The Appellate Panel of the Full Commission issued a Decision and Order in this case on
Febriary 23, 2016.

On February 29. 2016 the Defendants filed & “Motion for Reconsideration.” The
Defi-;'cndan'ts' requested that the Commission reconsider Defendants” credit for overpayment. of -
Temporaty Total Disability benefits from the period of February 10, 2010 through August 16.
5011, The Defendants also requested that the Commission reconsider the. findings and -conelusion
that Claimant suflered 28% permanent partial disability to the cervical spine, and ainend the
Appellate Panel Order dated February 23, 201610 reflect those changes. The Deferidants further
requ‘est‘éd that the Commission amend the Order 10 reflect that the Act provides for disability
awards for the “back” and not specific segments of the spine. c:g., “cervical spine.”

The Claimant in response filed a reply on March 11, 2016 asserting (hat the Tcmporar;y
Total Disability payments were properly paid because the Claimant was ehtitled to payment.
under the Order of the single Commissioner through the ticaring of the Full Commission on July
25, 2011, The Claimant further osserts that he sulfered an unquestioned injury to the cervical
spine in the roll-over accident of his 18-wheeler vehicle. i#li‘ich was well documentéd from the

time of his injury, that the injury in fact did oceur and a lusion resulted which in turn ¢aused o
Page 9 of 12 ‘
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28% impaifment to his cervical spine.

The Defendants’ Motion for Reconsideration is granted :iﬁ pott and denicd in part. The
réquest for credit for overpayment is denied. The Dcfendants’ request that the Commission
reconsider the pefm,an;ent' partial disability- award is ‘denied. The Deferidants’ request for the
award of permanent partial disability to be terméd as an award Lo the back as pnovi'déd by the Act.
is granted.

This Order amends the F indings of Fact and-Conclusions of Law 10 reNect the disposition
of the Métion for Reconsideration as follows:

FINDINGS OF FACT:
1. Claimant suffered permanent injury o his.cervical spine and using the 6™ Edition of the

AMA Guidelines, Claimant suffered a 28% impairment to his back.

w2

S.C. Code Ann. §42-15-60-in no Wuy preciudes the Claimant fronv asserting ‘a permanent

impairment and resulting rating as well as compensation.

3, When the Claimant chose to proceed on his own he did hot, lch himsell out {rom under
the Workers® Compensation Act.and the Claimant had a right to assert he had a permancnt
injury and resulting impairment for which he was cntiticd {0 compensation under the
Workers' Compensation Act.

4, The Cfl’:aix_nant did sulfer permanent partial disability of the back as a result of the. injuries
sustai ned in this work related.accident,

5. The -Czlain;aam has reachied MM for the :inj,ur‘i:es s‘;‘uslainc‘c! in this. work rélated accident.,

6. The Defendants are not entitled to a credit for Temporary Total Disability benefits paid w

{he Claimant during the period of February 10, 2010 through August 16, 2011.

Page 100112
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CONCLUSIONS OF LAW:
Claimant has. sustained 4 28% permanent partial disability to the back based. upoen: &
fusion of C6-7 and the Claimant’s testimony.

8.C. Code Ann, §42-15-60 which gives the employer the authority to select the treating

physician: does. not preclude the Claimant from asserting a permancnt impairiment dnd

resulting rating os well as compensation.

When the Claimant chosé to proceed on his own he did not mkc himself out from under
the Workers' Compensation Act, The Claimant still had a right to assert he had 4
permanent_ injury and resulting Impairment for whicly he was cntitled 1o 'Cdmpéﬁs'ati’o'h
usider the Workers® CompensationAct.

The Claimant did suffer a. permanent partial disability of the back as a result of his
Workers' Compensation claim and the evidence presented. particularly that.of the wreating

physician of the cervical spine, Dr. Triana, and the CT scans. demonstrated the necd for

~ surgery and permanent partial disability of the back.

Based upori a disability 1o the back of 28%. the Claimant is entitled to 84 weeks of
compensation-at the. rate of $381.32 per weck for a total of $;3';2.-(13'0~.‘.8 8, said paymicnts to
be made in a lump-sum to be calculated in accordance with Regulation 67-1605.

The Claimant has reachied MMI for the injuries sustained in this work related accident.
This lump su.r_n is made [or payment which shall continue for the balance of the lile of the
Claimant and (hus, through payment in & lump sum shall be reached by e payment of

attorney fees in the amount 0f$10,570,19 and costs in the amount ol $7.627.44.

The. Claimant’s attorney in his Form 61 has waived (he costs leaving the-attorney fees al

$10,570.19 and the Claimant will receive $21.460.69.
Page 11 of 12
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9, The fump sum is compensation for permanent impairment that will affect the Claimanl
for the rest of ﬁis life.

10. The Claimant’s femaining life expectancy (rom August 3 1, 2071, (the date of the Form
17) the date of the last payment of salary benefits. is 348 months. Therefore. even though’
paid in @ lump sum, the Claimant’s benefils shall be considered to be $61 .66 per month
for 348 months.

IT IS SO ORDERED!
The Honorable Mel
Commissioner 7
South Carolina Workers™ Compensation Commission

e ST

WE CONCUR:

. /._ — _“:: d -
The Hopefable T. Scott Beck .
Commissioner o
South Caroling 'Wo_rkers’ Compensation Commission

The Honofable Adshi Yaylor

Comimissioner _ ‘
South Carolina Workers’ Compensation Commission

‘ CERTIFICATE OF SERVICE
This. is to. certify that the undersignad has on this date served a-copy of this order in the
above entitled action upon alt parties to:this.case by sending ah electroniccopy hereof by
electronic mail addressed to the attorneys for sald parties; or if there:is an unrepresented
party{ies), by depositing a copy hereof, postage paid In the United States miall, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented
party(ies).

By Eugenia Hollmon on July 6, 2016
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The Hearing Commissioner heard the parties on September 25, 2014 in Conway, South ‘
Carolina: On July2,2015 the Hearing Commissioner issued the following Order:

1. Claimant did not suffer and injury by: accident to his low back arising out of and
occurring in the-course of his employment; |
2. Claimant is at maximum medical improvement for his cervical spine and left arm/elbow;

Claimant is not entitled to any disability or wage loss under § 42-9-10. 42-9-20, 42-930,

for his cervical spine and/or left arm/elbow;

3. Defendants are not résponsible for payment of past, present or future medical bills for
treatment rendered by Dr. James Brennan;

4. Defendants are not responsible for and Claimant is not entitled to future medical
treatment for his cewical spine, left arin, or low back:

‘Within the statutory period, counsel for Claimant filed an Application for Review in the
case setting forth their reasons, copies of which were furnished to all interested patties prior to
oral argument presented before ’t'he,‘ Full Commission Appellate Panel on November 17, 2015.

All proper testimony: has been taken. As such, together with all documentary -evidence,
has been delivered by oral argument to the individual members of the Full Commission
Appelate Panel and has siﬁce been. under‘ Study' and consideration.

By Appedl, it is respectively submitted that the Hearing Commissioner crred in the
following;

. Did the Hearing Commissioner err in Finding of Fact No. 4 which in part states, “Using.

the 6™ addition of the AMA Guides there should be no impairment to his cervical spifie.

Page 2of I}
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To make this determination 1 did use the 'Cc'rv‘iieél Spine Regional Grid. His functional
history is two grade above the clinical studies and physical examination, so. it is
considered unreliable. I did use the physical examination and clin‘_ic:il studies to calculate
his final impairment, which as -“no.ted. above,is zero.”; the error being that Dr: Bethea is
the treating physician for the Claimant’s elbow and not his cervical spine; Dr, Bethea did
not see the Claimant's MRI which would have beén conclusive of injury to the
Claimant’s cervical gpi;ne- nor did ke rely upon. ihe findings-and conclusions of Dr. Triana,
the authorized doctor for the-cervical spine injury.

. Did the Hearing Commissioner err in Finding of Fact No. 5 which states, “Dr. Bethea
signed a Form 14B on February 10, 2010, which reads, ‘Based on the AMA Guidelines,
the claimant has sustainéd a 0% medical impairment to cervical spine injured body
part(s) and a 0% medical 'i'inpainncnt {0 left elbow other affected body part(s).”;. the érror
being that the evidence as well as well the testimony of the authorized treating physician
f‘o_r the cervical spine found on the date and for months thereafter the Claimant could not
return to work and was in need.of a surgical procedure for his cervical spine.

. Did the Hearing Commissioner err in Finding of Fact No. 6 which states, “per the F(')rrh
14B Physician’s Statement, the Claimant is able to return fo. work without réstriction”;
the error being that.the evidénce as well as well the testithony of theé authorized treating
physician for the cervical spine found onthe date same date and for months thereafier the
Claimant could not return to work and was in need ofa surgical procedure for his cervical
spine, |

. Did the-Heéaring Commissioner err in Fﬁi’ﬁdi"n_g_ of Fact No. 7 which: states, *“Per the Form

14B, the Claimant will not need future medical care related to his-or lier work: related.
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injury or illness on a reasonable degree of medical certainty (more. likely than not)”; the
érror being that the authorized treating physician _f;ibr the cervical spine, Dr. Triana, found
at the same time that the Claimant needed a surgical procedure for the cervical spine as
documented by MRIs and other diagnostic testing: which had not been: iséen by Dr.
Bethiea.

. Did the Hearing Commissioner err in Finding of Fact No. 16 - which states, “S.C. Code
Ann, §42-15-60 gives the. employer the authority to select the treating physician”; the
impairment and an resulting rating as well as:.compensation?

. Did the Hearing Commissioner ert in Finding, of Fa¢t No: 19 which _s'tate's“""‘w}ien the
Claimant chose to procéed on his own, he took himself out from under the Workers’
Compensation Act”; the error being that the: Claimant still had a right to Assen he had a
permanent injury and resulting impairment for which he was entitled to compensation
urider the Workers’ =Comp§nSation Act? |
. Did the Hearing Commissioner-err in Finding of Fact No. 22 in finding that the Claimant
had reached maximum medical improvement. from. his neck injury based upon the
statément of Dr. Bethea; the error being Dr. Bethea was the .t}_e.ating: physician for the
elbow and not the cervical spine; the authorized -ﬁhysi‘c’i‘anﬁ for the cérvical spine was Dr,
Triana who as late as April (three months later) 2011 found that based upon CT scans:and
his care and {réatment the Claimant was in need of future medical care and treatment
including surgery and continued fo keep him out of work?

. Did ihe Hearing Commissioner ertin Finding of Fact No. 23 which states, “Based on a

reviéw of the evidence as a whole, the Claimant is-at MM for his cervical spine and lefi

Page 4 of |1
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] »2,1:

arm/elbow as-of 02/10/10 (sic 2011), the date: Dr. Bethea completed the Form 14B™; the

error being that there was no credible evidence and testimony that the ‘Claimant had

reached MMI based on thé documentation and téstimony of the tréating physician Dr.

Triana who continued treatmeiit to the: ceérvical spine?

Did the Hearing Commissioner err in Finding of Fact No. 26 which states, “Claimant did

not suffer any permanent partial disability of the back (cervical spine) as a result of this
workers’ compensation claim"; the error being that the eviderice presented, particularly,

that of the treating physician for the cervical spine, Dr. Triana, and the CT scans

demonstrated the need for surgery and permanent partial disability of the cervical spine?
Did the Hearing Commissioner ¢ft in Finding of Fact No. 28 which states, “Claimant is
benefits after the surgical procedure performed by Dr. Brennan on May 201 3 for-a‘period
of three months based upon the evidence: presented?

Did the Hearing Commissioner err in Finding of Fact No. 30 which states, ‘Claimant is

fiot entitled to- future medical treatment under Dodge -or any: other statute, régulation; or

case governing the provision of medical benefits under S.C. Workers’ Compensation

Act™ the error being if the commission find Claimant is-entitled to ‘an impairment rating
for his c¢ervical spine comp_ensa,li'o;nt resulting, Claimant would be entitled to the insertion
of Utica-Mohawk language in any final order.

Did the Hearing Commissioner ctr in ordering “Claimant is. at MMI for his cervical

spine..."; the error being that the evidence presentinig, particularly that of Dr. Triana, his

authorized treafing physician for the cervical spine, and Dr. Brennan establish the

Page Sof 11
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Claimant was not at MMI for ‘the cervical spine unitil three months following the surgery
performed by Dr. Brennan in 2013,

13. Did the Hearing -Commi__ss_ioner err in ordering “Claimant is.not entitled to any disability
or wage loss under §4’2=9--f0‘, 42-6:20, 42-9:30, for his cervical spine...”; the error being
that the evidence undisputedly shows the Claimant does have a permanent impairment
and subsequently right to compensation under the provisions. of the Workers’
Compensation Act.

In Appellate review, the Full Commission Appellate Panel, shall pursuant to S.C, Code
Ann, §42-17-50 reviews the award, weighs the evidence as presented at the initial hearing-and, if
good grounds be shown. therefore,- make its own Findings of Fact and teéach its: 6wn Conclusions
of Law consistent with or inconsistent with those of the Hearing Commissioner, This scope of
review of the Full Commission is not limited, The Commission can, like the Single
Commissioner, consider all of the evidence and reach its own Findings of Fact and Conclusions

in, Inc., 250S.C. 58, 64, 156 S.E.2d 318, 321(8. C. 1967).

It is well-established that the Full Commission is the ultimate fact finder in Workefs’
Compensation cases and is not necessarily bound by the: Single Cominissioner’ findings of fact.
Id, 58, 64. The Fuli-Commission is empowered to make its own Findings of Fact and to reach its
own Conclusioris of Law consistent or inconsistent with those of the. Single Commissioner. Id.
The final determination of witness credibility and the wéight to be accorded evidence is reserved
to the Full Commission. Id, |

After careful review of the instant case, the Co.mmission. by unanimous vote, has
determined to Affirm in part Reverse in part the Hearing Commissioner’s Decision and Order

as sef forth below.

Page 6 of 11
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The Claimant/Appellant presented the Full Commission Appellate Panel with hwlﬁplie-
grounds for review asserting the Hearing Commissioner erred in nureréus Findings of Fact and
Conclusions of Law. Afier a careful review of the evidence, we have determined that we fe‘ver‘s_e:.

in part the Single Commissioner’s Decision and Order, particularly Findings of Fact number 19
which ‘states “When the Claimant chosé.to proceed on his own, he. took. himself out from: under
the Workers' Compensation Act” and number ‘21 “Proceeding own. his owin, the Claimant
abandoned his recourse under the Workers' Compensation Act”, |

The Hearing Commissioner found the Defendants provided treatment for the Claimant’s
neck before he reached maximum medical improvement prior to February 2, 2010, the date of
the Form 14B completed by Dr. Bethea. The Single Commissioner held that if the Claimant
wished to pursue additional treatment for the neck, that pursuit would have to: 3héve been under
the provisions of the Act for the Defendants to be held financially responsible. Since the
Claimant sought treatment on his own, without advising his aftorney or requesting treatment
from the Defendants, the Single. Commissioner found: that the Claimant abandoned his recourse
under the Act. Based on this. holding the Single Commissioner concluded that the Claimant was
not entitled 1o any disability for his cervical spine; Defendants are not responsible for the

‘ payment of past, prcsent or future: medlcal bills for treatment rendered by Dr. James Brennan and
Defendants are not responsible for any future medical treatment.

It is uncontested that the Claimant suffered an injury to his cervical spipe in:a work
related accident. The Claimant had an.initial hearing related only 0. his low back pain which he
'pr;vai'led before the Single Commissioner and was reversed by the Full Commission in 2011,

Subsequently, Claimant signed a Form 17 in the fall of 2011. Thercafier he continued to have
Page 7 of 11
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problems with his neck hurting and sought medical care:and treatment using his wife’s insurance.
His family practitioner referred him to Dr. Brennan, a neurosurgeon on Florence, who ordered a
new MRI which revealed significant disc bulge at C6-7 and as a result Dr. Brennan operated on
the Claimant’s neck, performing a. fusion. Brennan continued to treat the Claimant fhrqqgh-‘the’
end of 20 12 and released him with an impairment rating of 28% of the cervical spine.

Défendant has taised the defense of res judicata and collateral estoppel. We find that
these defenses do not apply because the subject matter-is not the same as in the- prior litigation
which was adjudicated based upon the lumbar spine not the cervical spine. Likewise the
defendant raised the Doctrine of Laches which we do not find applies because the Claimant was
not negligent and unreasonable in his explanation of the lengthof time under the circumstances
of his claim. Further, there is no finding of material prejudice as required by the Doctrine of
Laches,

Of particular concemn is the finding of the Single Commissioner that when the Claimant
chose to proceed on his own he took himself out from under the Workers"l Compensation Act and
abandoned his' recourse under the Act, This finding relied upon '§_42~-1’S¥60' as precluding the
Claimant from receiviig unauthorized medical benefits.

Nowliere: does §42-15-60 preclude a Claimant from independently obtaining a rating
from a non-treating and not authotized..eva‘luaﬁbn from his physician. Claimant and employee

| often each secure ratings for presentation to the Commission and the employer does not pay for
the rating secured by the Claimant in this situation. Further, Claimant requested that the
employer be liable for the cost of care with Dr. Brennan.and additional temporary total payments
during the recovery. The denial of this request does not require and should not lead to the denial

of the award of permanency based on the findings of Dr. Brennan, The evidence is

il
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uncontroverted. that the treatment én’dcred- by Dr. Brennaﬁt is the treatment which is being
recommended by Dr. Triana when he was the authorized treating physician. Brennan found a
28% impairment. to the cervical spine which .accdrdi4ng to his opinion, to a reasonable degree é‘f
medical certainty is a result-of the injury sustained. by the Claimant in the accident of July 14,

2009.

1. Claimant suffered permanent injury to his cervical spine and using the 6% Edition of the

AMA Guidelines, Claimant suffered a 28% impairment 1o his cervical spine.

2. SC Code Ann. §42-15-60 in o way precludes the Ci’a‘imé'nt from dsserting a perfanent.
impairment and resulting rating aswell as compensation,

3. When the Claimant chose fo proceed on.his own he did not take: himself out: from under
the Workers' Compensation'Act and the Claimant had a right to assert he had a permanent

'injj;ury and resulting impairment for which he was entitled fo compensation under the

‘Workers® Compensation Act.

4. The Claimant did suffer-permanent pattial disability of the cervical spine as a result of the

Workers’ Compensation claim:.

5. The Claimant has reached MMI for the.injfurics sustained in this work related accident.
CONCLUSIONS OF LAW: .

Based on the foregoing; and the documented evidence submitted by the re\s‘pectivev parties
pursuant to the Administrative Procedures Act, the Findings of Fact and Conclusions of Law of
the Single Commissioner arc affirmed except ds to the follswing Conclusions of Law which we
reverse:

1. Claimant has sustained a 28% permanent partial disability to the cervical spine based
\ p

Page 9 of I
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upon afusion of C6-7 and the Claimant’s testimony.

. SC Code Ann. §42-15-60 which: gives the employer the authority to select the treating
physician does not preclude the Claimant f.rom asserting a permanent ‘impairment. and
resulting rating as well as compensation. B |

. ‘When the Claimant chose 1o proceed.on his own he did not .,t'.ake; himself out. from under
the Workers’ Compensation Act. The Claimant still had a right ‘.to assert he had a
permanent injury and resulting impairment for which he was entitled to: compensation
under the Workers’ compensation Act. |

. The Claimant did suffer a permanent partial disability of the cervical spine as a result of
his Workers’ Compensation claim and the evidence presented, particularly that of the
{reating physician of the cervical spine, Dr. Triana, and the CT scans, demonstrated the
need for surgery and pernianent partial disability of the cervical spine.

. Based‘upon the rating of Dr. :B_renhan to the cervical spine of 28% Claimant is entitled to
84 weeks of compensation at the rate of $381.32 per week for a total of $32,030.88, said

payments to be made in a lump sum calculated to be in accordance with Regulation 67-

1605.

. The Claimant has reached MMI for the injuﬁe”s: sustained in this work: related'accidc_ﬁt.

7, This lump sum is made for payment which shall continue for the balance of the life of the
Claimant and thus, through p:éym‘cnt in.a Jump sum shall be réached by the payment. of
attorney fees in the amount of $10;570.19-and costs in th amount of $7,627.44.

. The Claimant’s attorney ifi his Form 61 has waived the costs leaving the attorney fees at
$10,570.19 and the Claimant will receive $21,460.69.

. The lump sum is compensation for permanent impairment that will affect the Claimant

Page 10-0f 11
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for the rest of his life.
10. The Claimant’s remaining life expectancy from August 31, 2011 (the date of the Form
17) the date of the last payment of salary benefits is 348 months. Therefore even though

paid in a lump sum the Claimant’s benefits shall be considered to be $61.66 per month

for 348 months.
IT IS SO ORDERED!
The Hondrebté Aksha/Taylor
Commissioner
South Carolina Workers’ Compensation Commission
WE CONCUR:

Théflonorable T. Scott Beck
Commissioner
South Carolina Workers’ Compensation Commission

The Honorable Melody L. Jares

Commissioner
South Carolina Workers’ Compensation Commission

CERTIFICATE OF SERVICE

This Is to certify that the undersigned haes on this date served a copy of this order In the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there Is an unrepresented
party{ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented

* party(ies).
By Kim Falls on February 23, 2016
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SOUTII CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C, FILE NO: 0908371

TIMOTIY HANNAILL, }
)
Employee, }
}
}
Claimant, }
Vs, }
}
MJV/BUTLER TRUCKING INC., }
}

Employer, i DECISION AND ORDER
AND }
)
PALMETTO TIMBER S.1. FUND ¢/o }
WALKER, ITUNTER & ASSOCIATES, )
INC,, )
)
Carrier, .
)

Delendants.
DATE OF HEARING: Hearing held in Conway, S.C. on September 25. 2014.
APPEARANCES: ~ Claimant appeared and represenied by W.E. Jenkinson, 11,

Esquire of Jenkinson, Jarrett & Kellahan, PA ol Kingstree,
South Carolina. '

Defendants represented by R. Mark Davis. Esquire of
McAngus Goudelock & Couric, L.L.C. of Charleston.
South Carolina,

PURPOSE OF THE HEARING: To determine all issues as sct forth in Forms 50 and Si .

COMMISSIONER: Commiissioner Gene McCaskill

FILED: July 2, 2015
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Claimant’s APA Submissions

|

©

STIPULATIONS

Couise! for-all partics stipulated 1o the following issues:

The purpose of the heariiig is to determing the issues set forth in the hearing: notice

and Remand on Issues as set fortl by Full Commission Order.

Notice of the heating was timely and properly served on all partics.

. Jurisdiction and venue are proper.

The APA submissions ol both Claimant and Defendants, and ihe Commissions’ file

were made part of the record with the exeeption of any sclf-serving declarations or

unstipulated medical reporis.

APA SUBMISSIONS

| APAH

DATES

PAGES

L.

Timothy Tannah Timeline
Factual/Procedural History 2000- 2014

9/11/2014

Defendant’s. APA Subiirissions

APA# DOCTOR

| PrACTICE

DATES

| pAcES |

1.

| Georgetown Memorial
Hospital

07/14/09 to
11/23/09

1=21

2.

"Doctors Care

07/21/09 o
09/09/09

3232

Next Step Rehabilitation
Services

07729709 to
_09117/09

T James F. Bethea,

M~D'

Columbia v‘()vrlhcl)p‘a‘édit\:ﬂ

-.’S_’_p{:rciwzjl'is.'ls,_ LLC

~12/04109 10 |
1271010

| Providence Hospital

12722109

Form 17

CEEIN

S.C. Court of |

| Appeals' Decision

09726/12

=2
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APA# | DOCTOR _PRAC’F[C?‘E; . DATES PAGES
Ex. € | South Carolina - 11513 73-89
Workers’ :
Compensation
Commission's
Decision and Order

STATEMENT OF THE CASE

This mattcr stems from an I8=wheeler rollover accident which occurred on July 14.2009:
Claimant sustained an intervening accident on August 25, 2009 when he Icll o some steps at his
home and hit his face on a railing. Fhe first MRI ol Cl'um'ml s cervieal sping was not taken unul '
glﬁec weeks al‘t’er the August 25, 2.0_09 incident.

Claimant’s injury 16 hiis cervical spinic and: left élbow were uncontested. Claimant’s
alleged injury to his Jumbar spine was first tried resulting ina ruling in favor of Claimant. This
decision was appealed and in July, 2011, this ruling was reversed by e Full Commission. tind
the lumbar spine was found not to be included. This decision was then appealed to tlie Court of
Appeals and in late August, 2012, the Courl affirmed the decision of the Full Comniission.

Claimant signed a Form .l7llep_ped his disability cheeks. -Claimant was originally treited
by orthopedist Dr. Triama who provided epidurals in the neck, Dr, Triana had found that
Claimant could not go back to work because ol his inﬁn‘ics to his fl.o'\v back and ¢ervical spine,
nol’iﬁg_ C5-6, Dr. .B'ct!;sea performed a surgical procedure on his clbow and on January 6, 2010,
released Claimant at MMI with a 0% impairment rating on his cervical spine. In June, 2012,
afier béing placed at MMI, given a.0% impairment rating, and through his oW privale insurance
carrier, Claimant undérwent o C6-7 fusion o the cervical spine performed by Dr. Brenman.
Claimant admits he _ﬁc;vcr asked permission or authorization for this surgery. During a

deposition of Dr. Brennan it was. pointed out that Dr. Triana had refefenced (C3-6. for his rating,

3
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yet the fusion oceurred al €6-7. It is Claimant’s, and Dr. Brennan’s position that Dr. Triana
misspoke when referring to C5-6. Defendants argue Dr. Brennan inferprcting Br. Triana’s
thinking or meaning. Claimant’s alterney admits he did not know of the surgery zmd't filed fora -
change of condition. Defendant’s contend that the order of thie Full Commission Tromi June 25.
2011, Conclusion of Law Numiber 6, states "'"Wc*c'qnc,ludc that the ¢laimant reccived all proper
medical care that would ten dto lessen his period of disability.” Defendants conterid £his portion
of the Order was never appealed and is still good law. Further, Defendants contend that
Claimant was implicitly found lo-be at maxinium medical improvement in that Order aind, sliort
of that, would bar Delendants from. being held responsible for the Claimant’s fusion surgery and
associated costs.

Claimani received benefits from tlie date of accident on July §4, 2009 through August 16,
2011, for a period of 84 weeks. Credil for 6verpaymicnt was preserved at the initial hearing by
order of Commissioner Wilkerson.

On January 18, 2013, a hearing in this matler was held (o determing if Employer/Carrier
is required to pay compensation and whether Employer/Carrier is cntitled (o a credit for
overpayment of TTD. A further issue 1o be determined was whéther or not _(‘la"'i‘n"\a‘h_t is entitled
to additional medical care and treatment for injuties to his-cerviea! spinc and \_\'hc:"!h_f_:r Claimant
had reached maximum medical improvement for his neck injury.

Afler the Decision and Order dated November 5, 2013 ﬁ"‘l’om Comniissionier Roche was
issucd, Defendants appealed 10 the Full Conimission. Tlic hearing before the Full Commission
was held on April 21, 2014, at whiich time Commissioner Roche’s Order wiis: réversed and
vacaied. The matter was:renianded back (0o single comntissioner Tor determination on all issues

sot forth in Claimant’s original Form 50, and Defendant’s origitial Form 21,
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NCE OF THE CASE

Claimant, Timothy H;

On July 14, 2009, Claimant was driving a load to Georgetown when the steering
mcch_arji’sm on his truck locked up and he lost control and the truck turned over (T: 21422, Ik 21-
1), Ie suffered injurics to his neck, chest, 'élBé)W" and Jower back (T. 22, 11, 5-6), Claimant is
aware that the primary issué being addressed at the hearing is his cervical spinc or neek njury.
(T.22, I, 7-11). Claimant was taken to Georgelown Mciorial by amibulance and was treated for

“his neck and elbow. (T, 22-23, H..22-8). Claimant -h'a§ not worked since the date-of the aceident -
(T. 23, I. 9:13). He is receiving Social Security benelits (T. 24, Il 2-5)

Following the accident, Claimant received treatment at Doclors Care (hrough the
workers” compensation catricr; he remained with Doctors Care until approximately Scptember,
2009. (T. 25, 1. 2-12). Alter Doctors Care, Claimant treated with Dr. Triana, an orthopedic in
Georgetown, He was sent thére by Doctor’s Care and l"lrvSl saw Dr. Triona in the Iatter part of
2009. (T, 25-26, 1. 1 3&4‘):'D‘r_. Triana was helping claimant with his neck; clbow and low back (T,
26, 11 15-24).

When Claimant was treating with Doctor’s Care, The fell and hit his Tace. Fe did not
injure his néck, back, shioulder or clbow during his fail. (T. 27, 1l '9-23).Claimant told Doclor’s
Care about the fall, but treated it hiniscif. (T. 28, Il. 1-10). le also fold his oceupational
{herapist, and his physical therapist that he had fallen at home: (T 56, il. 18-25).

.i'Cl‘aimam liad ah MR] ordercd by Doctor’s Care iii September ond anothier MR1 ordered
by Dr. Triana. The MRI ordéred by Dr. Trinna included his neck, (T. 28-29, i, l4-3{)_‘.“(‘I‘z‘1iﬁ’1un’l
had thrée injections in his back and in his neck in the Fall/Winter of 2009. (T.. 29,01, 1324 T

63,) I le was then sent (o Dr. Bethea by the Workers® Compensation carrier. (1. 30, 1. 2-12).
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Claimant was satisfied with Dr. Triana’s care. Dr. Triana kept Claimant out of work. (,’l"’, 30, il.
13-19).

Claimant saw Dr, Bethea for lhc first time-on December 6,:2009 and saw lim (or o total
'of three. tiines. (T, 30-31, 15 23-8). ’lhe first time wasin Dr. Bethea's oflice, lhc Su.ond 1ime,.he
had surgery on his elbow, and the third titie, (‘l’dimum was relcased by Dr. Bethea. (T. 31, 01 9-
19). The tecotds show that Dr. Bethea had Dr. Triana’s records and was familiar with them, that
claimant was also seen by Dr. Grant and had three eervical epidural injections which. Dr. Bethea
knew of, that Claimant had notréturned to work, and he had not been released by Dr. T lﬁi‘;\!l@ (T,
32,11, 1-18; T. 58, 1. 3-6). Claimant is not.aware that Dr. Belhea looked at his cér\;fi‘cai MR (T
58, 1. 7-9).Claimant told Dr. Bethea he had pain and reported (o him that his pain was 9/10. (T.
32, 11, 19-24).Claimant was hurting in his neck and back. (T. 32-33, 11, 25-1).

Claimant has never h%:d"any injury: to his neck, back, or elbow,. has never been to a doclor
because of neck o back pain, hias never been injured where he hurt his neck or back. and has
never had neck pain before. (T. 33, Il 5-15). Claimant fold this to Dr. Bethea who asked
Claimant to turn his head to the lelt and right, back and forth and did no other tests on Claimant’s
neck. (T. 33-34, 1L li"8r8);%C‘Iai|nan1t told Dr. Bethea -abéut-. his elbow and on Deeember 22 had
outpatient surgery. (T. 34, 16-24). Claimant’s clbow is not bothering him now wnd Claimant
agreés that. Dr. Bethea did a pretty good job on treating hiny for his elbow. (T. 62, il. 4-18).0n
December 4, Dr. Bethea told Claimant he was' well and put him at maximum medical
improvement, (T. 35, 2-5).Dr. Bethea had not previously told Claimiant he: was al maximum
medical im_pro.vemem,» excép't Jor the care-of his elbow, priot (o this. (T, 36, Il 4-8). Dr. Bethea
told Claimant he wanted to see the MRIs that Dr. ’T!"‘riﬁha had dore, gave Claimant ‘I‘v)arv‘.'o‘ccmnd

some other paitt medication and ther Claimant had the surgery. (1..36, I, 9-17). Claimant’s fast
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visit with Dr: Bethea was on January 6, 2010 (T. 36-37, ll, li8-3'). Di. Bethea, did not treat
Claimant’s neck or back (T, 37, 1l. 7+9). Claimant told Dr. Bethea he still had neck and back
pain, that lic couldn’{ walk very far, and that he wasn’t (aking pain medication. (T.37,11. 13-21).
Dr. Bethea asked Claimant to move his head back and forth, up and down again; and Claimant
told Dr. Bethea that when he bent his head to the Jeft it was more uncomfortable: Dr. Betliea
didn’t say thing. (T. 37-38, 11, 22-7). The first and second (imve; the tests for his neck ook justa
few minutes, 4o.other kind of tests (o check his neck were done. Claimant asked Dr. Bethea for
some pain medication for his neck and back and was given a prescription for 60 Darvocet (T« 38+
39, II. 9-15). Dr. Bethea did ot tell Claimant to come back and they did not discuss Claimant
going back to wark. (T, 39; }1. 16-25).

Claimant returned to Dr. Friana and saw him three times, the last time belore May. (T,
40, Il 7-24).Claimant had seen the doctor’s records and knew Dr. Triana’s records for April 28,
2010 indicated he needed neck surgery. Claimant testified he would have liked to, but.did not
have the neck surgery. (T. 41-42, Il 11-1).Dr. Triana gave Claimant excuses from work and
Claimant was given a work excuse the last time he saw- Dr. Triana in April. Claimant has not
been back to-work since then. (T. 42, I, 6-18). |

On July 30, 2010, Claimant had u'hcari'ng‘}rega'rding his low back. At that ii_mc he was
rccei\;ing benefits. (T. 42, 1. 19-25).In January, 2011, Commissioner Roche ruled in Claimant’s
favor, and he continued. to get benelits. (T. 43, i1, 1-5). Commissioner Roche’s decision was
appealed and reversed by the: Full Commission on July 25, 2011, Claimant appcal"c'd to the Court
of Appeals. (T, 43, 6-14). Alfer the Full Cominission ruled against Claimant, he svent io his
altorney’s office and was shown a Form 17. Hesigned the Form l7 in front of his attorney, uller

consulting with his attorncy. (T. 43, . 15-23; T. 54-55, I 20-1, 19-20). Claimait signed it
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because he lost the case on his back and hé wanted to stop the checks. Tle felt that since helost
on July 25, he was no longer entitled to the checks so fie signed the paper; (T. 43-44, 11, 25:16).
Claimant does not remember seeing on the form his signed that lie was able to return to work on
February 10, 2010. lle didn’t really pay much attention to the form, read someé of'it, but not all.
He signed the paper because hie: wanted 0 stop the cheeks. |le realized hic could be liable o
receive checks when it wasa’t his money: (T. 44-45, 11, ]:7.-58._;;-""1‘. 55, 14-18)

The nest time Claimant was in his atlorey’s office was about a year and a half later, in
2012, (T. 45, 1. 19-24), At that time, Claimant told Kiis atforney: news his.attorney hud not heard
belore and as a result -of that conversalion, signed ﬁ,n affidavit which was submitied 1o th¢
Commiission for the second hearing belore Commissioner Roche on a-chanpe of circumstanee.
(T. 46, 11, 13-23). The affidavit explains that Claimant filed the case, talked about his care and
treatmient, appointments, \viilj Dr. Triana, and (he change of treatment to Dr. Bethea. In
para‘gr_aph 9, the affidavil indicates that Claimant’s rieck started getling worse and: he soughit
medical treatmént, (T, 4:7—‘48} 1. 5-1). Claimant never-told his midr_nc_y this, (T 48, 11.2-4).

Afer Claiman( signed the Form 17, in the fall of 2011, he went to Choppee Medical
Center in Georgetown and starting secing a family doctor because his neck and back were
hurting, (T. 48, 11, 10-21). Lle saw ‘Dr.»- Danicls and (reated with him_ for abotit six months. (T. 49,
I, 2-4). Dr. Daniels referred Claimant to Dr. Brennan, 4 nieurosurgeon in Florence; because Dr.
‘Daniels could do nothing more for Claimant’s neck and back; Dr: Brennan .wa_s a specialist. (T,
49, 11. 9-20). Dr. Brennan treated Claimant’s neck. (T. 49-50, 1I. 21-2). Claimant used his wile's
fnsurance for this medical treatiment. (7" 50, . 3-9).

The second time Claimant saw: Dr. Brennan, he had'a new MRI. As a vesult of that MR,

in carly June, 2012, Dr, Brennan operated on Claimant’s neck. :(’-l‘.; 50, 1. 10-19). Dr, Brennan
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continued o treat Claimant through the cnd of 2012 arid then released him.. (T, 50-51. L. 23;2,).
About the time Claiiman( went o sce his atlorney, his condition leveled off and he hid reached
maximum medical improvement in his neck. That was the last time Dr. Brenpan saw Claimant.
(T. 51, . 3-13). Dr. Brennan performed a fusion on Claimant's neck which helped his
condition. 1is pain level has been preity level sinee. (T 51, 11 15-21).

At the July, 2010 hearing, Claimant’s testilied ihhjté he -could “deal with. the neck. K
doesh’t botlier me as bad as -'my back.” (T. 52. 1. 6-24; T. 58, 1. 24-25). Claimant also testificd |
ihat his neck was “about the same” afier his release from Dr. Bethea 1|'n(iflj it worsened inthe fafl
of 201t. (T. 59, II. 5-9). When his neck got ‘worse, Claimant went. to see Dr. Daniels and was
prescribed morphine, codeine, and prednisone which he took until he went to-sce Dr. Brennan.
(T. 52-53,11. 25-13). Dr, Brennan performed a C6-7 anlerior cervical discectomy. (T, 53, 11 14-
16).

In 2011, Claimant had an IME for his back and neck in conncetion with his disability
case, (T. 53, 11, 17:25). Asa result of this IME, he was placed on disability. (154, 11. 1-3)

Claimant’s neck pain was stable-and worsened in the fall of 2011, (T 59, 1I. 10-12). le
began receiving social security benefits in May, 2011, (T. 60, Il 2-4). Claimant had been
approved [or social security before his neck had worsened. (T, 60; 1 1-14)

Claimani had his neck surgery on Juneé 3, 2012, (T. 60, 11, 22-25). In February, 201 0 he
sigﬁed- a document saying lic. could retumn to work. (T. 61, 11 8-10). 'I‘wo'. years :an_c"_l' four months
later afler he agreed he could return to work, he had cervical spine surgery. (T, 61, 11-14), |
Claimant never asked for permission of approval [rom, his cmployer or the workers’

compensation carrier-to tréal with Dr. Brenman or prior{o having the surgery. (T. 61:62.11. 15-3).
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FINDINGS OF FACT

1. The Claimant suffered admited injurics ina work-related accident to s néek and -
left clbow arising out of and within the. course and scopc.oﬂii‘s.éiiip’bymcﬁm..ciliailt‘il’y 4. 2009,

2, The Defendants provided medical care and trcaiment ,ﬁlqn'o;tglm Georgetown
Memorial 1 lospilé‘l, Dt, Mark E. Triana:and Dr. James F. Béthea aniorig others.

3. In his medical note 6f Decerber 4, 2009, Dr. Bethea wriles, *IMPRESSION:
Neck Pain. Left Shoulder Pain. Infection Left Eibow. Lower Back Pain. DISPOSITION: It
appears to me (hat he is al maximum medical improvement .cx-‘cc|’5t for (urther caie to his left
elbow injury.” (Noté: The Lower Back/Lumbar Spine is not before:me.)

4, In his medical note of January 6, 2010, Dr. Betlica ivwilcs;;v “The palient is scen
back following his:lell olecianon buisa surgery al Providence December 22nd... As far as his |
left clbow is concerned, 1 think that he has reached maximum niedical improvement... | also
believe that he is al maximum medical improvement l"o‘riﬁs*l’ﬁS neck injury. Using thie 6th.cdilion
of {he AMA Guides there should be no impairment to. lis cervical spine. To make this
determinition 1 did use the Cervical Spine Regional Grid. 1lis functional history is two grades
above the clinical studics and: physical examination. so it is considered. -unrciliublc;.; 1 did- use the
physical examiriation. and clinical siudies to calculatc his iinal impairment, which as noted
above, is zero.”

5. D, Bethea sighed a Form 14B on February 10,2010, which sr:c_ads; *Bascd on the
AMA Guidelines, the claimant has susiained o 0% medical impairhient o gervical spin¢ injured

body part(s) and a 0% medical impairment to lcll.elbow other afTected body par((s).
6. Per the Form 14B. Physician’s Statement, the Claimant is able 1o rcturn o work

without restriction,

1o
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7. Per tlic Form 14B, the Claimant will ot rieed future medical cate related fo his or
her work related injuty or illness based on 4 reasonable degrec of medical certainty (morc likely

than pot).

8. The Claimant and the Employer’s Representative exccuted a Formy 17 011 August,
31, 2014,
9. There was an carlier hearing i (his case in which the single hc_au‘_ing

commissioner found the Jumbar spine (o bie compensable (01/13/11). That Order was appealed
and the Appellant Panel of the Full Conimission reveised the single hearing. commissioner
(07/25/11). The appellant panel order was appealed (o the S.C. ‘.Courét*oFApbchl's- '\.\-ilii"ch. aftirmed
the Appeltant Panel of the Full Commission (09726/12),

10. . During the time the cas¢ was on appeal, ihe Claimant - without the knowledge of
the Defendants or his own attorney — sought freatment from Dr. Jaimes: Brennan ol Florence
Neurosurgery and Spine for chronic neck: pain.

13, Dr. Brennan was deposcd (wice for this case on-05/01/13 and 06/26/13. | have
read Both of those depositions.

12

Dt. Brennan performed cervical spine fusion surgery on the Cldiniant at C6-7.

13.  The Claimant met with his attorney on January 3, 2013, for the first time since the
appellant panel order of'J _ul'y' 25,2011,

14.  This revelation from the Claimant lead to a now round of pleadings and. other
hearing before a single commissioner, The ruling of the single commissioner was appealed, The
Appellant Panct of the Full Coniinission teversed and remanded the case for a hearing e novo,

1S.  The first and most important issue | must consider is the cervical spiné fusion

surgery the Claimant had without the knowledge of the Defendants or even his own attoracy..

36



16.  S.C.Code Ann. § 42-15-60 gives the employer- the authority (o select the reating
physician.

17.  Specific language, the last sentence of § 4'2'-1 5-60(A), tates when the ciﬂb.loycc
éa‘n choose to (reat on his own. That language rcads, “If in an emergency, on account of the
‘emp‘lo‘ycr’s failure to provide medical care as specified in ‘this section, a physician other than
- provided by the employer is.called to: treat the employee the Feasonable cost of the service must
be paid by the employer, il ordered by the Commission.”

18, None of thosc ¢leinéts wete met here, |

19.  Whei the Claimant chose to proceed on lis. own, he took himsel out from under
the Woikers’ Compensation Act.

20. The Dél‘cndants have provided treatmcnt for the neck. 1 the ‘Claimvant wished to
pursuc additional reatment for the neck, that pursuit would have had 1o have: been under the
provisions of the Act for the Defendants to be held financiatly responsible.

21, Proceeding own his own, the Claimant abandoned. his recourse under the
Workcrs@-’ Compensation Act.

22,  Asto thé issue of wlhether Claiimant has reached mﬁxim’hm; medical improvement
(MMD), Dr. Belhﬁéa says in his medical note of 01/06/10, "As far as his lefl elbow is concerned, 1
think that he has reached maximum medical iniprovément...1 also believe that he is.at maximum -
mcdit.;al improvement from his neck injury.”

23, Based on a review of the evidence as a whole, the: Claimant is at MM for his
cervical spincand leR arm/eibow as of 02/10/10, 1hc-dmé Dr. Béthea comipleied the Fornv 148

24.  As 10 a change of condition, §.C. Code Ann, § 42-17-90 is titled “Review of

award on change of condition™. The decision in this case has been vacated so.there cafinot be a
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review of award when it has been vacated for a hearing de novo. ‘Thercfore, a review of award in
this case canniof exist at this ime.

25.  Claimaul did not. suffer a conipensable injury by accident arising out of his
eniployment te-his fow back (lumbar spine).

26,  Claimant did not Sulfer any permancnt partial disability of the back (cervical
spine) as o result of this workers' compensation-claim,

27.  Claimant did not sufier any permancnt partial 'd?iis'abiilil.y of the left am (left
elbow) as a result of this 'W,orkérsz" compensation claim.

28, Claimant is not entitled to TTD benefits.

29.  As to the ciedit sought by the Defendants, per 8:C. Code Ann. § 42-9-210, a

ctedit is to, “be deducted from: the amount to. be paid as compensation,” Since there is no
compensation in this casc, nong exists from. which (o deducl acredil. |

29: | Defendants are nol liable for, nor responsible for, payment-of:any past, present or
future medical bills of Dr. James Brennan,

30, Claimant is not cntitled to future niedical ireatmenit under Dodee or any other
statute, regulation, or case governing the provision of medicat Ecncﬁl‘s under the S.C. Workers'
Compensa_iﬂion Acl,

‘CONCLUSIONS OF LAW

it is concluded under (he South Carolina Worker's.Compensation Act in § 42-1-10 8.C.

Code of Laws, et. seq., thaté

I, Section42-1-160 governs injurics by nccident arising out of and it the course of
cmployment.
2. Claimant sustained injusics to his cervical sping and left elbow on July 14, 2009,

which is uncontested. Claimantalleges-additional. injury to his lumbar spine.

13
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3. Section 42-9-260 governs the payment of temporary total disability benefits.

4, Section 42-15-60 governs medical treatment and supplics (o be furnished.
5. Section 42-1-140 governs average weekly wage,
6. Scctiou 42-5-210 governs amounts 1o be deducted from the amount (o be paid as
compensation.
7. Section 42-17-90 governs change of condilion\claims.
ORDER

IT IS HEREBY ORDERED,

Claimant did not suffer and injury by accident to his low back arising out of and
occurring in the course of his employment;

Claimant is at maximum medical improveménl for his cervical spine and left arm/elbow;

Claimant is not entitled to any disability or wage loss under §§ 42-9-10, 42-9-20, 42-9-
30, for his cervical spinc and/or lell arm/clbow;

Defendants are not responsible for péymcnl of past, present or future medical bills lor
treatment rendered by Dr. James Brennan;

Defendants are not responsible for andv Claimant is not ?nlitlcd to future medical
treatment for his cervical spine, lefl arm, or low back.

AND IT IS SO ORDERED.

CERTIFICATE OF SERVICE

This s 10 certify that the undersigned has on this date served a copy of this order In the

above entitled actian upon 3!l parties to this case by sending an electronk copy hereot by

electronic mall addressed to the sttorneys for said parties; or if there 1s an unrepresented

party(les), by deposlting a copy hereot, postage paid in the United States mal, {irst class,

addressed to the unrepresented party(les) end to the attomey(s) for the represented I 4
party(ies).

By Kellle Lindler on July 2, 2015
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APPELLATE PANEL

DECISION AND ORDER
OF THE

SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C. FILE NO.: 0908371

TIMOTHY HANNAH, ' EMPLOYEE,
- CLAIMANT/RESPONDENT,
VS,
MJV/BUTLER TRUCKING, INC., EMPLOYER,
AND
PALMETTO TIMBER S.1. FUND C/O CARRIER,
WALKER, HUNTER & ASSOCIATES, - DEFENDANTS/APPELLANTS.
INC, v

Appellate Panel Review held in Columbia, South Carolina,
on April 21, 2014 per notices timely and properly served
upon all parties of interest.

Appellate Panel Decision and Order filed
| u\\.’a \ ¥ ,2014

APPEARANCES:  Defendants/Appellants represented by R. Mark Davis, Esquire,
' of Charleston, South Carolina,

Claimant/Respondent represented by W.E,
Jenkinson, 111, Esquire, of Kingstree, South Carolina.
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The paities wér.e heard by Commissioner Andrea Roche on January 18, 2013, in Myrtle
Beach, South Carolina. On December 5, 2013, the: Hearing Commissioner issued thé following
Order:

1. The Claimant’s Motion and Form 50 for continued medical treaiment by
Dr. Mark Triana and Dr. James J. Brennan is granted, These causally-
related medical costs shall be paid by the carrier.

2. The Claimant is- entitled to temporary total disability benefits from the
date of his cervical spine surgery on June 6, ...2701{2 until Septeniber I, 2012,

3. The Judicial Division shall set a supplemerital ‘ﬁea‘rihg to. determine
permanent disability and the applicability of future: medical costs under
Dodge. .

Within the statutory period, counsel for Defendants filed an Application for Review in
the-case setting forth their reasons, c,o;>ie.§ of which were furnished to all interested: parties ‘prior
to oral argument presented before the Appellate Panel on April 21, 2014. |

- All proper testimony has been taken. As such, t’ogetﬁer with all documéntéry. evidence,
has f-been delivered by oral argument to the individual members of the Appc’lla't’_e« Pancl and has
since been under study and consideration.

By Appeal, it is féspectively submitted that the Hearing. Commissioner erred in the
following: |

I. Did the Hearing Commissioner err in: allowing the hearing 1o proceed on
January 18, 2013, on any issue outside .of“fl‘he' Form 21, wheén the 'hea_,ri'n_g

was propetly set upon a lorm 21 only, and the Amended Form. 50 was riot
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' served until ten (10) days before the he&fiii__g and"_sient to defense counsel’s
wrong address, when such ¢fror is in violation of Defendants due process
rights? -

Did the Hearing Commissioner err in allowing submission of medi¢al
reports from Dr, James Brennan into the record when Defendants had no
notice of Dr. Brennan’s treatment before receipt of the pre-heating brief
on, Jani,_xar_y 14, 2013, when such error is in violation of Defendants due
process rights? |

Did the Hearing Commissionér err in Finding of Fact No. 3, by
cdnsol:ida_t"i'ng' the Cldaimant’s lat¢ Form 50 request with the previously
scheduled Form 21 hearing, when such is against the greater weight and
preponderanceé of the substantial evidence in: the record and is based upon
erroncous legal conclusions? |
Did the Hearing Commissioner err in Finding of Fact No. 6, that the
Claimant coritinued with neck pain from the date of accident through, the
hearing date of January 18; 2013, and that C‘la_mjam} “was having
problems™ when Dr. Bethea released Claimanti.on January 6, ZOI-VO‘,‘ when
such is against the greater weight and preponderance of the substantial
cvidence in the record and is based upon errorieous legal conclusions?

Did the Hearing Commissioner err in Finding of Fact No. 8, that Dr.
Brennan opined to. a reasonable degree of medical éer‘tainty that
Claimant’s need for neck surgery was “‘proximately” cause by the

admitted work. accident. when such is against the greater weight and
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preponderance of the substantial evidence in the record and is based upon
..e?rfoneous legal conclusions?

Did the Hearing Commissioner err in Finding of Fact No. 9, that the
record “clearly supports” the Claimant had not reached maxirium medical
improvement for the neck, as opined by Dr. Bethea, and supports that the
surgery by Dr. Brennan was causally-related to the work. injury, when
such is against the greater weight and preponderance of the subsiantial
evidence in the record.and. is based upon erroneous legal conclusions?

Did the Hearing Commissioner err in' Finding of Fact No. 11 ,. that the
Claimant had. not reached.ﬁxax'imum_ medical improvement for-(he_-cer'vicél
bs.pine, and iis éntitled to aausal-ly‘-ré'l_a_tcd medical treatment with Dr. Triana
and Dr. Brennan, when such is “against the greater weight and
preponderance of the substantial evidence in the record and is based upon
erroneous legal coriclusions?

Did the Hearing Commi§sionér ert in Finding of Fact No. 12, that
Claimant’s treatment for his neck, :subsequent to his release from care by
Dr. Bethea, and .recommende& by Dr. Triana or Dr. Brennan was
necessary as directly and proximately the result of his injuries sustained in.
the course and scope of his employment on July 14, 2009, when such is
against- the greater weight and: preponderanée of the substaritial gvidenfe;e
in the record and is.based upon €froneous legal conclusions?

Did the .Hé@xiﬁg Commissioner err in Finding of Fact No. 13, that based

upon depositions-of Dr. Brennan that Claimant reached maximim medical
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10.

..

12.

13,

improvement in March.of 2013, and that Claimant is entitled to temporary
total disability benefits from the date of the cervical surgery on June 6,
2012 until September 1, 2012, when such is agaifist the greater weight and

preponderance of the substantial ¢vidence in: the record and is based upon

-erroneous legal conclusions?

Did the Hearing Commissionér err in concludiiig as-a matter of law that
the Claimant had not reached maximum medical improvement until March
2013, when such is against the greater weight and preponderance of the

substantial evidence in the record and is: based upon €rroneous legal

cconclusions?

- Did the Hearing Commissioner ert in concluding as a matter of law that

the Claimant reached maximum medical improvement from all conditions
causally related to the injury of July 14; 2009 based upon “42-9-620",
when no such statutory section exists?

Di\dlztfhe Hearing Commissioner err in »Oi‘de'ﬁh‘_g that. the medical treatment.
provided by Dr. Triana and Dr. Brennan be paid by Defendants, when
such is against the greater ‘weight -and preponderance of the substantial
evidence in the record and is based upon erroneous legal conclusions?

Did the Hearing Commissiofiér err in ordering the Claimant entitled to
temporary total disability benefits from the date of the cervical surgery 'onl
June 6, 2012 until September 1, 2012, when such is apainst the greater
weight and preponderance of the substantial evidence in the record and is

based upon ¢rronéous legal conclusions?
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14, Did the Hearing Commissioner err in failing to find that Cléimjant.rca'c’:he,d
maximum medical improvement following release from Dr, Bethea on
January 6, 20107

15.  Did the Hearing Commissioner err in.failing to address the lemporary total -
di"s‘a'Bi’lity credit owed to 'Defé‘ndantjs after the Claimant signed @ Form 17
on August 31, 2011, affirming ke could return to work on February 10,
2010?

In Appellate review, the: Appellate Panel; shall, pursuant {6 S.C. Code Ann. § 42-17-50
review the award, weigh the evideérice as presented-at the initial hearing and, if good grounds be
shown therefore, make its.own Findings of Fact and reach its own Conclusions of Law consistent
with or inconsistent with those of the Hearing Comimissioner, The scope of review of the Full

Commission is not limited. The Commission can, like the Single Commissionér, consider all of

the evidence -and reach its own findings of fact and conclusions of law. Lowe v. Am-Can

Fransport S rvices, Inc., 283 S.C. 534, 324 S.E.2d 87 (Ct. App. 1984).

It is well-established that the Full Commission is the ultimate fact finder in workers”
compensation cases and is not necessarily bound by the Single. Commissioner’s findings of fact,
Green v. Raybestos-Manhattan, Inc,, 250 S.C. 58, 64, 156 S.E.2d 318,321 (S.€. 1967). See also

Muir v. C.R. Bard, Inc., 336 8.C. 266, 281, 519 S.E. 2d 583, 591 (Ct. App. 1999), The Full

Commission is empowered to make:its own findings of fact and to reach its own conclusions of
law consisient or inconsistent with those of the Single Commissioner. Id. The final
determination of witness credibility and the weight to be accorded evidence is reserved to the

Full Commission. Id.
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After careful review of the instarit case, the Commission, by unanimous vote, has
determined to VACATE the Hearing Commissioner's Order in fofo aid REMAND the matter 10
the Jurisdictional Commissioner for consideration of issues raised in the Form 21, the Form 50,
and Foﬁn 51. Thus, the Hearing Commissioner’s Order, including any and all Findings of Fac
and Conclusions of Law are VACATED. )
APPELLATE PANEL REASONING

As noted above, Defendants/Appellants presented the Appellate Panel with multiple
grounds for review, asserting the Hearing C_ommi,;,sifoner erred in numerous Findings of Fact and
Conclusions of Law. Afier careful review of all the evidence, we have determincd that
Defendants/Appellants were denied adequate notice of alt the issues that were eventually decided
by the Hearing Commissioner on January 18, 2013, denied an adequate opportunity for a hearing

on January 18, 2013, the right to introduce evidence on all of the issues on January 18, 2013, and
the right to confront and cross-examine witnesses on January 18, 2013, Asa result, they were
substantially -‘brejudice'd in violation: of their procedural due process rights. The violation of
procedural due process. rights pe_nnéates the: entire Decision and Order of the Hearing
Commissioner. |

. Procedural due process “is flexible and calls for suéh procedural protections as the

, 384 S.C. 295, 316,

particular situation demands.” Jones v, SC. Dept. of Health & Envt’l Conir.

682 S.F.2d 282, 294 (Ct, App. 2009). Due process “requires (1) adequate notice; (2) adequate
opportunity for a hearing; (3) the right to introduce evidence; and (4) the right to confront and
cross-cxamine witnesses.” Clear Channel Outdoor v, City of Myrtle Beach, 372 S.C. 230, 235.

642 S.E.2d 565, 567 (2007). The fundametal requirement of due process is the opportunity. to

be heard at a meaningful time and in a:meaningful manner. §:C. Dep
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325 8.C. 243, 246, 481 SE2d 703, 705 (1997). S.C. Code Ann. § 1-23-320(A) requires
administrative agencies to afford all parties “an opportunity for hearing after potice of not less

than thirty days ....” Administrative agencies also must. afford parties an opportunity “to-respond

and present evidence on all issues involved.” S.C. Code Ann, § 1-23-320(E). Finally, the South
Carolina C"onsti‘t_ut_idn: provides that administrative agencies must provide “due notice and an

" S,C.Const.art. I, § 22:

. Itis undisputed that 30 days’ notice was not given 16 Defendanis/Appellanits of a “Forin
50" hearing, and the issues that coincide with that filing. In fact, there was no “Forin 50" set for
hearing on January 18, 2013, and references to the “Form 50" in the Decision and Order are
' simply unexplainable. Moreover, issues. that co‘uldr arise only on a. proper “Form 50" were
addressed by the Hearing Commissioner without adéquate v(oﬁr any) notice to
Defendants/Appellants. Defendants/Appellants were led to believe that nothing other than their
Form 21 issues would be ruled upon on January 18, 2013. There was no -adequate notice here,
and Defendants/Appellants were subswntial‘ly'prcjudié{ed as aresult,

Based upon the foregoing, and the documentary evidence submitted by the respective |
parties pursuant to the Administrative Procedures Act, and the Commission’s file relative to this
claim, WE, THE APPELLATE PANEL, VACATE THE ORDER IN ITS ENTIRETY.

1T IS HEREBY ORDERED that the Decision and Order of the Hearing Commissioner
is VACATED in its entirety and that this case is REMANDED to the Jurlsdlctlonal

Commissioner to consider issues ransed on the Form. 2] Form 50 and Form 51.

i.ory B W:lkerson. Chamnan 10F the AppE
Panel
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T. Scott Beck, Commissioner

Stsjnjs7 Baraqo Ho@issioner

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mait addressed to the attorneys for said parties; or if there Is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mall, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented

party{ies).
By Kim Falls on July 17, 2014
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Timothy J. Hannah, Employee, Claimant, Appellant,

V.

MJV/Butler Trucking, Inc., Employer, and Palmetto
Timber S.I. Fund c/o Walker, Hunter & Associates, Inc.,

Carrier, Respondents.

Appellate Case No. 2011-197631

Appeal From the Appellate Panel
South Carolina Workers' Compensation Commission

Unpublished Opinion No. 2012-UP-535
Submitted September 4, 2012 — Filed September 26, 2012

AFFIRMED

W.E. Jenkinson, III, of Jenkinson Jarrett & Kellahan, PA,
of Kingstree, for Appellant. ‘

Mark Davis and Andrew Scott Luadzers, of McAngus
Goudelock & Courie, LLC, of Charleston, for
Respondent.
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PER CURIAM: Timothy J. Hannah appeals the ruling of the Appellate Panel of
the South Carolina Workers' Compensation Commission (the Appellate Panel)
denying compensation for a low back/lumbar spine injury, arguing (1) the
Appellate Panel's finding that his lumbar spine injury is not cansally related to the
admitted accident is not supported by substantial evidence, (2) the Appellate Pare!
erred in failing to consider his lumbar spine injury in combination with his other
compensable injuries resulting from the work related accident, or alternatively to
consider whether the accident aggravated a pre-existing spinal condition as
required by Bartley v. Allendale County School District, 392 S.C. 300, 709 S.E.2d
619 (2011), (3) the Appellate Panel's rulings that he has received all proper
medical care that will tend to lessen his period of disability and is not entitled to
medical treatment or other benefits. for his lumbar spine injury are not supported by
substantial evidence and ate contrary to:controlling legal precedent, and (4)the
Appellate Panel's reliance on Respondent's intetpretation of evidence
impermissibly sanctions employer/insurer "doctor shopping;" which was
condemned in Risinger v. Knight Textiles, 353 S.C. 69, 577 S.E.2d 222 (Ct. App.
2002). We affirm’ pursuant to Rule 220(b), SCACR, and the follewing authorities:

. As to whether the Appellate Panel erred in finding no causal relation
between Hannah's lumbar spine injury and the admitted accident: Nettles v.
Spartanburg Sch. Dist. # 7, 341 S.C. 580, 586, 535 S.E.2d 146, 149 (Ct. App.
2000) (holding this court must affirm the Appellate Panel's decisionunless it is
mclearly erroneous’ in view of the substantial evidence on the whole record."
(citations omitted)); Lark v: Bi-Lo, Inc., 276 S.C. 130, 136, 276 S.E.2d 304, 307
(1981) {"a judgment upon which reasonable men might differ will not be set
aside").

2. As to whether the Appellate Panel erred in finding Hannah was not entitled
to medical treatment for his lumbar spine injury: Nettles, 341 S.C. at 586, 535
S.E.2d at 149 (holding this court must affirm the Appellate Panel's decision unless
it is "clearly erroneous' in view of the substantial evidence on the whole record.”
(citations omitted)): ‘ ‘

3. As to the remaining issues: Stone v. Roadway Expness, 367 S.C. 575, 582,
627 S.E.2d 695, 698 (2006) ("Only issues raised and ruled upon by the [Appellate
Panel] are cognizable on appeal.").

"I We decide this case without oral argument pursuant to Rule 215, SCACR.
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AFFIRMED.

HUFF, THOMAS, and GEATHERS, JJ., concur.
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- BEFORE THE

SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

TIMOTHY HANNAH,

) WCC FILE NO.0908371
)
EMPLOYEE/CLLAIMANT, )
' )
MJV, INC/BUTLER TRUCKING, )
)
EMPLOYER, ) DECISION AND ORDER
PALMETTO TIMBER FUND )
: )
INSURANCE CARRIER, )
)
DEFENDANTS. )
)
HEARING: Held in Georgetown, South Carolina on July 30, 2010.
APPEARANCES: Claimant represented by W. E. Jenkinsbn, 111, Esquire
of Jenkinson, Jarrett & Kellahan, P.A,, of Kingstree,
South Carolina.
Defendants represented by R. Mark Davis, Esquire, of
McAngus Goudelock & Courie, LLC, of Columbia, South
Carolina. '
PURPOSE OF HEARING: To determine the issues set forth on the Hearing Notice,

DECISION AND ORDER:

FILED:

those being the issues contained in the Forms 50, 51
and 21. To determine if the employer/carrier may stop
payment and if so to determine if the Claimant is
entitled to any other benefits.

Andrea C. Roche, SC Workers’ Compensation
Commissioner.

January 13, 2011
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APA SUBMISSIONS

The following records were submitted without objection to the Administrative

Procedures Act:

1.

Records of Georgetown Memorial Hospital, Joseph Gammel, M. D.
dated July 14, 2009, consisting of 24 pages;

Records of Doctors Care, Robert E. Kimpton, M.D., dated July 21, 2009
through September 9, 2009, consisting of 13 pages;

Records of Next Step Rehab of Georgetown, SC, Thomas Howard, M.
D., dated July 29, 2009 through September 17, 2009, consisting of 42
pages;

Records of Carolina Orthopéedic Specialists, Mark E. Triana, M.D,,
dated September 30, 2009 through February 25, 2010, éonsisting of 7
pages; |

Records of Georgetown Memorial Hospital, Patricia R. Grant, M.D.,
dated October 9, 2009. through October 12, 2009, consisting of 5 pages;
Records of Columbia Orthopae'dig Specialist, LL.C, James F. Bethea,
M.D., dated December 4, 2009 through January 6, 2009, consisting of
12 pages;

Records of Sisters of Charity Providence Hospital, James F. Bethea,
M.D., dated December 22, 2009, consisting of 43 pagesg

Records of Carolina Orthopaedic Specialist, Mark E. Triana, M.D,,

dated April 28, 2010, consisting of 2 pages; and
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10.

11.

Deposition of Mark E. Triana, M.D., dated March 31, 2010, consisting
of 69 pages;
Deposition of Tim Sauer, dated July 27, 2010;

Deposition of James F. Bethea, MD, datéd June 2, 2010.

STIPULATIONS

Counsel for all parties stipulated at the hearing to the following issues:

1.

The purpose of this hearing is to determine issues set forth on forms 50,

51 and 21.

Notice of the hearing was timely and properly served upon all parties at
interest.

Venue set iﬁ Georgetown County is proper.

The average weekly wage and compensation rate are $571.95 and
$38_1.32, respectively.

The Claimant contends an accident arising out of and in the course of his
employment on Jul& 14, 2009, and therefore the South Carolina Workers’
Compensation Commission has jurisdiction of this case.

Thev file and the Commissioner’s notes, saving all self-serving declarations

were made a part of the record.

STATEMENT OF THE CASE

The matter is before the Commission on Form 21 and 51 from the

Employer/Carrier and Form 50 from the Claimant. The issues to be determined by

3
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the Commission are if the Employer/Carrier may stop payment to the Claimant;
whether the Claimant has reached MMI; whether the Claimant is entitled to
additional medical treatment; whether Claimant is entitled 1:6 medical care and
treatment for iﬁjuries to his low back; whether the Claimant suffered any
permanent disability and the extent of any permanent disability; and whether the
Employer/Carrier is entitled to a credit. for :over.payumeﬁfc of TTD. The Claimant
received benefits from the dé-té of the accident on July 14, 2009, thru the date of the

hearing on July 30, 2010.

CONTENTIONS OF THE PARTIES
The Claimant sgsserts injury to his cervical spine and left arm in an admitted,
work-related accident on July 14, 2009. Claimant further asserts injury to lvmbar
spine/low back for which he needssmedi‘cafl treatment..
The Employer/Carrier a‘dmits injury to the left arm and cervical spine [form
58] énd asserts Emp-lojree reached maximum medical improvement on January 6;
2010. Defendants request credit for an. -overpaymevnt of temporary total disability
* beyond January 6, 2010, and ask the Workers’ Comperisation Commission to issue
an award for disability consistent with the impairment rating.
' EVIDENCE OF THE CASE
The Claimant was initially treated at GE.»?'Ol;getOwn, Memorial Hospital on.July
14, 2(_)'.09‘, immediately after the accident. The Cla'im'a.'njt. was t,hen, followed ..at:
Dogtor’s Care by Dr. Robert E. Kimpton from July 21, 2009 through Septémber 9;

2009, where he was treated for neck strain and left elbow contusion. It was also
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noted that the Claimant’s right leg “gave out” en him the day before his August 26th
appointment and he compldined 6f lower back pain:

The Claimant was followed by Dr, Mark. E. Tiiana of Carolina Orthopaedic
Specialist from September 30, 2009 through February 25, 2010. Dr. Triana treated
the Claimant for neck and back pain, including lower back pain, and left upper
extremity pain, Dr, Triana’s records show cervical and lumber disc disease,
significant desiccation of the L4-5 disc with some facet arthritis with small
protrusion of the disc on the left side which correlates with the Claimant’s
neurofonmenal narrowing on the left and Claimant’s l6ft leg pain. On October 9,
2009, the Claimant was seen by Dr. Patricia Grant at Georgetown Memorial
Hospital for pdin management. Dr. .Gr‘ant performed a series of three epidural
steroid shots on the Claimant; the first was received on October 12th, the second was
petformed on November 274, and the third on: November 234,

In Dr. Triana’s deposition, he testified that the Georgetown Memorial
Hospital ER records note: contusions to t’hé up‘p’e'r.-boldy and the _é_bd‘ome‘n wall; scans.
were ordered of his abdomen, which included Hannah’s lumbar spine (Depo: page
10, lines 9-19). When Dr. Triana first saw the Claimant on September 30th, 2009,

there was a complaint made of loéw back pain (page 21, line 14); there was no

/
Claimant had pain in his low back and could not lift, push, crawl or ride in a

vibrating vehicle (page 23, line 20 thru page 24, line 7).
Additionally, Dr. Triana testified to a reasonable degree of medical certainty

that the MRI -of Claimant’s spine obtained in October, 2009 noted a small, broad
5.
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based protrusion at L4-5; this type of protrusion of the disc¢ is consistent with
trauma (page 26, lines 5-21). Additionally, 'hez Qpined to a reasonable degree of
medical certainty that the complaints and findings with respect to Hannah's lumbar
spine were caused by the accident of July 14th; 2009 (page 20, lines 13-23). Triana
testified to a reasohable degree of medical certainty that Hannah will need.
additional pain medication, medical treatment and epidural steroid injections as a
result of his injury (page 31, lines 14-22).

On cross-examination, Dr. Triana equivocated on several opinions; however,
after carefully reviewing the Doctor’s Care notes of August 28, 2009 in which M,
Hannal was complaining of his low back and that his leg had been giving out on
him causing him to fall, he concluded based ub‘bn’ a reasonable degree of medical
certainty that Mr. ﬂannéh suffered an injury to his lumbar spine as a 'reéult. of the
accident of July 14th, 2009 (Depo. page 57, __lin_é 19 thru page 58, line 11).

The Claimant saw Dr. James F. Bethea of Columbia Orthopaedic Specialist
on Deéember 4, 2009 who also treated the Claimant, for neck pain, leﬁ, shoulder
pain, left elbow pain and low back pain, Dr. Bethea concluded that the Claimant
“had reached MMI, except for fuither ‘car'e"-for‘- his injured elbow w.h;-ieh had an
infection and required. an incision and drainage, which was done on Deceinber 22,
2009. In Dr. Bethea’s report dated January 6, 2010, he assigned 0% impairment to
the cervical spine and left elbow, which he further confirmed in his deposition on
January 2, 2010. Dr. Bethea gave the opinion that f-he Claimant had reached
maximum medical improvement as to the -injful;i‘e's to his left elbow and cervical

spine.



LAY TESTIMONY

The court took lay testimony from the Claimant, Timothy Hannah, who
testified that during the course of his employment he was driving a tractor and
trailer on July 14, 2009 which ran off of the road and turried onto its side. As a
| result of the accident, Claimant states that he suffered an injury to his head when
he struck the window of the vehicle; he alse suffered an injury to his neck, left
shoulder and left elbow. Additionally, he testified that in the ac‘_ci-dent he injured
his lumbar gpine, however, due to the many contusions to his upper body, he felt
| pain from the top of his head down to his thigh asa result of the accident.

Hannah testified 'thaft, three to four weeks after the sccident and after the
contusions to his upper body began resolving and he attempted to resume normal
activity, he determined that he had definite low back p'aélin.' He testified that in late
August, a little over a month after the accident, he was going downstairs and his leg
gave out, causing him to fall forward and strike his face on a railing. He
complained to his Doctor’s Care physician several days later that his .lowei'Aba'c'k
was causing him problems and weakness in his leg which caused him to fall.

As a result of his complaints at Doctor’s Care, the treating -phyéician, R,olbeit
E. Kempton, referred him to D'r:, Mark E. Triana of Carolina Orthopaedic
Specialists of Georgetown to determine the nature and extent of the injury.

Hannah testified that he ‘told Dr. Triana of his problem and that no. one
would treat hié back because the Workers’ Cofnpensati’on carrier refused to
acknowledge that it was an i_-ﬁjury sustained. in the accident. Likewise, when he

was reforred to James F. Bethea, orthopedic specialist in Columbia, by the carrier,

7
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he complained of his low back injury; however, the primary reason .he was being
treated by Dr. Bethea was for treatment to his left elbow laceration which had to be
surgically repaired. Bethea did not treat his lumbar spine, but; he did give him
pain medication.

As of the date of the hearing, Claimant testified that he continued to have
continucus back pain, coulc‘i not ride long distances or de any meaningful activities
treatment for his injuries sustained in the accident.

The Cowrt also considered the deposition of Tim Sauera, private investigator
who made a video of the c‘léimant att’emétin_g, to observe repairs beirig made to &
vehicle. After consideration, the Court determined that the video did .not
demonstrate any strenuous activity of the Claimant or any-w'o‘rk being done by the
Claimant other than observation of something going on under the hood of a vehicle
for a few minutes. The video did not demonstrate that the Claimant was not

impaired as he described.. -

FINDINGS OF FACT

Based on the testimony and the evidentiary submissions, I hereby find as
follows:. |

1. The Claimant injured his left elbow and cervical spine in the accident on July

" 14, 2009. He alleged that the accident also resulted in lumbar spine injury, a

--C'l-aim 1 find supported by the greater weight of the evidence; including the

medical records and deposition of Di; Mark Triana.
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2. The Form 21 hearing was consolidated with Claimant’s Form 50 requesting
additional medical treatment and treatment for lumbar spine injury.

3. The Claimant is 52 years of age.

4, The Claimant’s job with the Employer was truck driver.

5. The Claimant has not reached maximum medical improvement.

6. Claimant is to receive medical treatment as recommended by Dr. Triana for
lumbar spine.

7. Claimant’s average weekly wage is $57 1.95; yielding a compensation rate of -
$381.32.

8. Claimant is credible in his description of the further symptoms from this
injury and that his description is supported by the medical reports of Dr.
Triana.

9. The further symptom which I find is supported by the greater weight of the
evidence and is proximately caused by the injury oﬁ July 14, 2009, is pain to
the lower back or lumbar spine for which there should be further evaluation
and treatment. |

10.Claimant should receive medications/treatment as prescribed or
recommended by Dr. Triana as the need fpr this is directly and proximafely
the resuit of the injury sustained in the course and scope of employment on
July 14, 2009.

APPLICABLE LAW

South Carolina Workers' Compensation law provides benefits to an injured

worker based on the extent of injury, the combination of the injuries and the

9
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reduction in the earning capacity of the injured worker. lIn.tihis case, the worker
Timothy Hannah has sustained an injury to his left elbow, cervical spine and
lumbar spine:

‘“Maximum medical improvement is a term used to indicate that a person has
reached such a plateau that in the physician’s opinion there is no- further medical
¢dre or treatment which will lessen the dégree of impairment.” O‘Banner v,.v
Westinghouse Electric Corp., 319 SC 24, 28; 459 S.E. 2d 324, 327(Ct. App. 1995) In
this matter, Dr. Triana’s report there aré other conditions arising from the aceident
on July 14, 2009 which have mnot been evaluated and treated so as to reach
maximum medical improvement.

' CONCLUSIONS OF LAW
Accordingly, as provided in S. €. Code Section 42-17-40, as amended to date,
it is the determination of this:;Commissioner that:

1. Under Section 42-1-130, the claimant was a covered employee on July 14,

2009 and under section 42-1.140, the Defendant-employer was a covered

Em-_ployei' under the Act,

2. Under Section 42-1-160, the Claimant sustained an injury by accident arising

out of and in the course of his employment.

3. Under Section 42-15-60, the claimant has received the proper medical care
that will tend to lessen the period of disability and continues: to need medical

care which will tend to lessen the period of disability.
10
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4. Under Section 42-9-620, Claimant has not reached maximum medical
improvement from all conditions causally.related to his injury on July 14,
2009.

_ That Claimant’s limitations of the lumbar spine are causally related to the

accident of July 14, 2009, and should be treated and evaluated.

.ORDER ‘
NOW THEREFORE, IT IS ORDERED that the:
. Defendants Form 21, request for stop payment is hereby debnied.
. The Claimants motion and Form 50 for continued medical treatment by Dr.

Mark Triana is granted.

IT IS SO ORDERED.

No hearing costs are assessed in this instance. .

Commissioner Andrea C*Roche

11
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CERTIFICATE OF SERVICE
This is to certify the undersigned has this date served this order in the above K
enﬁtled action upon all parties to this cause by sending an electronic copy hereof by
electronic mail addressed to the attornéy or attorneys for said parties or by
depositing a copy hereof, postage paid, in the United States certified mail addressed

to any unrepresented party.

January 13, 2011

By: Barbara Cheeseboro, Administrative Assistant to Commissioner Roche
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63



APPELLATE PANEL
DECISION AND ORDER
OF THE

S.C. WORKERS’ COMPENSATION COMMISSION
W.C.C. FILE NO. - 846837 |

| TIMOTHY J, HANNAH, EMPLOYEE,
: : _ ' CLAIMANT/RESPONDENT,
VS, )

' MJV/BUTLER TRUCKING, INC,, EMPLOYER,

AND '

J 'PALMETTO TIMBER S.I, FUND C/O

WALKER, HUNTER & ASSOCIATES, INC., k CARRIER,
DEFENDANTS/APPELLANTS.

Appellate Panel Review held in Columbia, South
Carolina, on March 22, 2011, per notices timely
And properly served upon all parties of interest.

Appellate Panel Decision and Order Filed:

'7/&5/ |

APPEARANCES:  Claimant/Respondent represented by W, E, Jenkinéon, 111, Esquire,
Kingstree, South Carolina

Defendants/Appellants MIV/Butler Trucking Inc. and Palmetto Timber
S.I. Fund ¢/o Walker, Hunter & Associates, Inc. represented by R. Mark
Davis, Esquire, Charleston, South Carolina
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* STATEMENT OF THE CASE

This claim involves 452 yeat-old man employed by Butler Trucking, who- alleges he wis

‘injured 4t work on July 14, ;2009, when the truck he was driving rolled over and came to rest on

the driver’s: siac. Claimant initially alleged injuries to his cervical. spie and left elbow.
Defendants filed a Form 21 dated Féebiuary 2, 2010 sgeking to stop payment of temporary
benefits based upon the authorized treating physician’s finding that Claimant reactied maximum
medical improvement for injuries to his cervical spine and left elbow. Tﬂi-tial'ljy, a hearing was
scheduled for April 22, 2010, During a. lengthy pre-hearing conference before the Hearing:
Cominissioner, Claimant alleged a Tumbar spine injuty ‘which was not pleaded on his Forns 50,
In an effort to avoid biﬁircatﬁion of the issues. of the claim; the H-éaﬁ?ng« Commissioner ordered &
continuance to: allow Claimant to file a Form 50 adding Claimant’s. lumbar sping as an alleged
body part so that all issues could be heard together in a single heating. A hearing was ultimately
set for July 30, 2010, to determine the issues as set forth-on Forms 21, 50.and 51.

Claimant contended he suffered an mJury by accident ansmg out of and occurring in the

course of his employment on July 14, 2009. Claimanit alleged that as & result of this accident he

injured his cervical spine, left elbow, and lumbar spine which was in turn affecting .his'legs.,

Claimant asserted he had not reached maximum medical improveinent and requestéd a finding
that the symptoms in his lumbar spine and corresponding problems radiating fo both of his legs

are found compensable; and that he was in need of additional medical treatment for his lumibar

spine. In the altema,tlve Claimant contended that if his . lumbar spinie condition was deemied

......

rating in the record,
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Defendants admitted Claimant sustained injuries to his -.ceryical spine and left elbow in 3
work related accident on July 14, 2009, De’fé:‘adénts denied Claimant Ei“fnjt_nfetl his Tumbar spine as
a result of this accident. Deféndants contended that the first mention of the lumbar spine in any.
of the medical records appeared after an unrelated fall at Claimiafit’s home, dnd that any
Alternatively, Defendants asserted the Claimant developed: back problems as the result of a
pr.'ee'xi'sting_ conditioﬁ of a natural progression of a preexisting condition related to Claimant's
age. ‘Defendants requested a finding that Claimant had reached maximum medical impravement
on Janvary 6, 20 10 and requested a credit for overpayment of temporary total dis‘ébil-i‘t‘y beﬁeﬁts

from that date.

In an Order dated January 13, 2011, the Hearing Commissioner determined. Claimant’s

alleged injury of the lumbar spine was causally related to the accident of July 14, 2009, The

Hearing Commissioner further ordered that Claimant had not reached miaximum medical

improvement from. all conditions causally related to the July 14, 2009 accident, and that.

Claimant ‘was entitled to additional medical care and treatment from authorized treating
physician Dr. Mark Triana,
In reaching her Order, the Single Commissioner issued the following Findings of Fact
and Conclusions of Law: 7
FINDINGS OF FACT
1. The Claimant injured his left elbow and cervical spine in the accident on July 14,

2009. He alleged that the accident:also resulted in lumbar spine injury, a claim I find

supported by the greater weight of the-evidence; including the medical records and

deposition of Dr, Mark Triana.

2. The Form 21 hearing was consolidated with Claimant’s Form 50 requesting
additional medical treatment and treatment for lumbar spine injury,
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3. TheClaimant is 52 years of age.
4. The Claimant’s job with the Employer was.truck driver.
5. The Claimant has not reachéd maximum medical improvemerit,

6. Claimant is.to receive medical treatment a3 recommmended by Dr. Tiiana for lumbar
Spine.

7. Claimant’s average weekly wage is $571.95, yielding.a compensation rite of
$381.32, A A '

8. Claimant is credible in his description of the further symptoms from this ifjury-and
that his description. is supported. by the medical reports 6f Dr, Triana,.

9. The further symptom which T find is supported by the greater weight of the evidence
and is proximately caused by the injuty on July 14, 2009, is pain to the lower back or
lumbar spine for which there should be furthet evaluation and treatment,

10. Claimant should r_eg;eive'med‘i_cations’/treatment as preseribed or recommended by Dr.
Triana as the need for this is-directly and proximately the result of the injury
sustained in the.course and scope of employment on July 14, 2009,

CONCLUSIONS OF LAW

Accorglingly-,_ asprovided in S. C. Code Section 42-17-40, as ameiided fo date, it is the

determiiniation of this Comimissioner that:

1,

Under Section 42-1-130, the claimant was a covered employee. on July 14, 2009 and
under section 42-1-1 40, the Defendant-employer was a covered Employer underthie. Act,

Under Section 42-1 ~160; the Claimant sustained ah injury by aceidént arising out of and
in the-coursé of his employment,

Under Section 42-15-60, the claimant has received the proper medical care that will tend
to-lessen the period of disability and continues to need niedical care which will tend io
lessen the period of disability. :

Under Section 42-9-260, Claimant has not.reached maximum medical improvement from
all conditions causally related to his injury on July 14, 2009,

That Claimarit’s limitations of the Tumbar spine.are ;causall';' related to the aécid_ent}vd_f

- July 14,2009, and should be treated and evaluated.
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Within the statutory period, counsel for the Defendants filed an Application for Review

in the case setting forth his reasons for Appeal, copies of which were furnished o all intérested

| partics prior to oral argument preserited before the Appellate Panel on March 22,2011,

follow:in’g’:,

1.

By Appeal; it is respectfully submitfed that the Hearing Commissioner erred in the

In finding:as a fact that the Claimant injured his left o]bow and cervical spine in the

accident on July 14, 2009, and in finding_ that the accident also: résulted i Tumbar .

spine injury by relying upon the medical records and deposition of Dr, Matk Triana,
when such is against the greater weight and. preponderance of the substantial evidénce
in the record and is based upon erroneous legal conclusions?

In findiig as a fact that the Claimant has not reached maximum medical
improvement, wheén such is against the- greater weight sand preponderance of the
substantial evidence ini the record and is based upon erroneous legal conclusions?

Infinding & & fact that the Claimant is to receive imedical treatment as recommiended
by Dr. Triana for the lumbar spine, when such is -against the greater weight and
preponderance of the substantial evidence in the record and is based YPOIL EITONEHUS
legal. conclusions?

In finding as a fact that the Claimant is credible in ‘his. description of the Further
symptomns from this-injury and that his description is supported by the medical reports
of Dr. Trians, when such is against the greater weight and preponderance of the
substantial evidence.in the record and is based upon erroneous légal conclusions?

In finding as 4 fact that the symptom of lower back or luriibar spine pain 'was
proximately caused by the injury on July 14, 2009, and there should be further
evaluation and treatment,. when such is ‘against the greater weight and ‘preponderaiice
of the substantial evidence in the record and is based upon erroneous legal
conclusions? : . -

In fifiding as ‘a fact that the: Claimant should receive ‘medications/teatment as
prescribed or recommended by Dr. Triana as the need for this is directly and

proximately the result of the injury sustained in the course and scope: of eniployment

~on July 14, 2009, when such is -against the greater weight and preponderance of the

substantial evidence in the record and is based upon efrongous legal conclysionis?

In finding that the Claimant has sustained an injury to his left elbow, cervical spine,

“and Tumbar spine, when such is against the gréater ‘weight and preponderance of the

substantial evidence in the record and i$ based upon erroneous:legal conclisions?
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9. In Conclusion of Law No. 3 that under' § 42-15-60, Claimant continues fo need .
- medical care which will tend to Jessen the period of disability, When such is againgt ‘
the greater weighit and preponderance of the substantial evidence in the record and is.
based upon erroneous legal conclusions?

10.  In Conclusion of Law No. 4.that “under § 42-9-620, the Claimarit has not reached
maximum medical improvement from all conditions causally related to his injur_y on
July 14, 2009,” when such is against the greater weight and pteponderance of the.
substantial evidence. in the record and is based upon erroneous legal conclusions and

where the Workets” Compensation Act doesniot contain a Section 620-n Chapter 9 of
the Act? '

N G ‘COnclusi'on__ of Law No, 5 that Claimant's limitations of the. Tumbar Sping are
causally related to the accident of July 14,2009, and should be treated and evalvated,
when such is against the greater weight and preponderance of the substantial evidence .
in the record and is based upon etroneous.legal conchisions?

12. By failing to address whethet or ‘not the Claimant had reached maximum medjcal
improvement and suffered any disability for the body parts admitted by Defendants
where:.Defendants_pro_perly'and timely filed a. Form 217

13. In ordering that the Defendants’ Form 2 1, Request for Stop Payment, is dénied, when
such is against the greater weight and preponderance of the substantiel evidence in
the record.and is based upon.erroneous legal conclusions?

14, In ordering that the Clajmant's motion and Forin 50 for continued medical treatment
by Dr. Mark Triana is granted, when such is agaitist the gredter weight and
Preponderarice of the. substantial evidence in the record and is based upoft érroneous
legal coticlusions? :

During the Appellate review, the Appellate Panel, shall, pursuanit to S.C. Code Ann, §42-
17-50 (1985) réview the award, weigh the evidence. as presented at the initial hearing' and, if

good grounds be shown therefore, make its own: Findings of Fact and reach. its.own Conclusiong

of Law consistent with or inconsistent with those of the Hearing Commiissioner. i
;,. N
-
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All proffered testimony has been tak‘-ejnv_ and &l m:ed-i;al evidence submitted. Such,
togéther with al} documenitary evidence, has been delivered by orat ar_g_ument to the individual
members of the Appel'l-a_te Panel and hag since been urider study and consideration.

After careful review of the: i‘nstaancase inits ;entil‘*‘éfy; thc Conimissioners co‘nsidergd the
matter and by a MAJORITY REVERSE the decision of the Single Commissionef regarding
compensability of Claimant’s lumbar spineflower back injury, Commissicner Williams Affirms
the decision of the Single Commissioner. Accordingly, the Appellate Panel hag stated that the
following Findings of Fact and Rulings of Law shall become the law of the case and therefore,
the Decision and. Order of the Hearing Commiissioner is REVERSED with regard to
compensability of Claimant’s lumbar spine/lower back itijury.

FINDINGS OF FACT

We find that the greater weight and preponderance of the evidence supports a Reversal of
the Single Commissioner's Order finding Claimant sustained a compensable lumbar spine injury,
Based on a review of the Commission file and ﬁhg evidence presented in the parties’ briéfs and
oral atfgument, the Appellate Panel Reverses the Single Commissioner's Order dated January 13,
2011 and makes thefbllowing_., Firidings of Fact:

1. The parties are subject fo and bound by the South Carolina Workers’
Compensation Act,

2. The Claimant has an average weekly wage of Five Hundred Seventy-One dollars
and: 95/100- ($571.95) with -a corresponding compensation rate of Thxee Hundred Eighty-One
dollars and 32/100 ($381.32).

3. él'aiﬁlant suffered -an admitted work related dccident on July 14, 2009 which

resulted in injury to his cervical spine and left elbow.
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4. Claimant alleged he suffered an injury to his lumbar spine on July 14, 2009,
which was in turn affecting his legs.
s. Claimant was involved in an unrelated fall at home on August 25, 2009, wherein

he fell on his Steps at home striking is face against the hand rail,

6. The medical records are void of any mention of Claimant's low back pain or leg .

symptoms until August 26, 2009, one day after Clazmant s unrelated fall at home, where a
Doctors Care note mdlcates Clalmant’s “left leg ‘gave out’ at 5:30 yesterday and patient fell and
hit right side of face on rajling,” (Defendants APAp. 53).

7. Claimant never informed Dr. Triana about a fall he suffered on August 25, 2009.
(Deposition of Dr. Triana p. 47 lines 12-20).

8. Dr. Triana testified that a disc protrusion, the type of injury to Claimant’s back,
could be caused by a variety of things, mcludmg a fall. (Deposition of Dr. Triana p. 47, lines 1-
11).

9, Based upon two authorized visits and one unauthonzed visit with the Claimant,
and re]ymg upon Claimant’s historical account, Dr, Mark Triana caysal ly related the Claimant’s
low back injury with his work related automobile accident. (Deposition of Dr. Triana p. 28, lines
13-25; p. 29, lines 1- 16)

10. After learning of the Claimant’s fall on August 25, 2009, Dr. Triana testified it
would be very difficult to state with any amount of certainty the cause of the Claimant’s disc
protrusion, (Deposition of Dr, Triana p. 50, lines 18-25),

11, Dr. Triana acknowledged that after a review of all the attendmg facts he had much

more doubt as to cansation of Claimant’s lumbar complaints, Dr, Triana testified, “T can’t say
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with a réasonable amount of medical certainty that [Claimant’s ’bac‘:k-"injury].was caused by his
accident or his fall of whatever, no.” (Deposition of Dr, Triana p. 53, lines 9-11),

12, Claimant’s authorized treating physician, Dt, James Betlica has unequivocally
stated that Claimant’s alleged Tow back injury is not causally connected to Claimant’s ‘work
related injury. (Deposition of Dr. Bethea, p. 26, 1, 23-p. 271, 6).

13. The Appeliate Panel finds that the Claiimant has suffered compenSabIe injufies to
his cervical spine and left elbow only as a result of an accident on July 14,2009,

14, The Appellate Pane) further finds that the Claimant did not sustairi 4 compensable
injury to-his Iow back/lumbar spine as a result of his July 14, 2009 work related aceident,

15.  Claimant was placed at maximum medical improvement for injuries to his
cervical spine and left elbow on. February 2, 2010, by his authorized treating physician, Dr,

James Bethea,

16.  Dr. Bethea opined that Claimant has Sustained 0% medical inipairment to the

cervical spine and 0% miedical impaitment to his left elbow,
17.  Claimant is not -entitled to any future: medical care; treatment, evaluation or
medications for his. lun;bar- spine/lower back.

CONCLUSIONS OF LAW

Under the South Carolina Workers’ Compensition Act and other applicable law, it is the
determination and conclusion of the. Appellate Panel that:

1. The scope of reviéw of the Full Commission is not litnited, The Commissiori can,

like the Single Commissioner, consider all of the-evidence and reach its own findings of fact and

conclusions of law. Lowe v, Am-Can Transport Services, Inc., 283 §.C. 534, 324 S.E.2d 87

(S.C. Ct. App. 1984),
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2, The Full Comumission is not riecessarily bound by the Single Commissioner’s
findings of fact, and iy empowered fo make its 6wn findings of fact and to reach its own
conclusmns of law consisterit or inconsistent with those of the Single Commission, Green v,

-Manhattan, Inc,, 250 §: C. 58, 64, 156 S.E.2d 318, 321 (8.C..1967), See also Muir v,

Raz_ yegtos

CR. Bard, Inc., 336.8.C: 266,281, 519 S.E. 2d 583, 591 (S:C. Ct. App. 1999),

3, Regulation 67-709 provides the. procedutes under which: the Ful] Commissicn
may review:the decisions of a Slngle Commissioner, including the authority for full revetsal
and/or remand with furtlier instructions,

4, Pursuant to S: C. Code Ani. §42-1-130, Claimant was an Employee at the time of
the alleged work i injury.

5, Pursuant to 8.€. Code Ann, §42-1-160; Claimant suffered an anury by accident

on July 15, 2009 to his cervical spine and left elbow,

6. Pursuant to S:C. Code Ann, §42:15-60, which governs the periods within wlixch_

medical treatmeiit -shall be furnished, we conclude that the Claimant has réceived all proper
medical care that will tend 16 lessen hlS period of dlsabxlxty

7. Pursuant to S.C, Code Ann, §42-1:160;, the Cléiinant did not sustgin a
compensable injury by accident to his tow back/lumbar Spme ansmg out of and in-thé course and
scope of his employment with the Defendants on or about Jusie 19, 2009.

8. Pursuant to S.C. Code Ann, §42:15-60, Claimant is not entitled fo ‘medical

treatment .and/or: Supplies, nior is Claimant entitled to any cempénsation or: othel benefits under

the Act for his alleged low back/lumbar spine injury,
9. We. conclude that the Claimant has not ¢arried the reqmsﬁe ‘burden of proof,

required urider- the South Carolina Workers’ Compensation Act, to establish that the alleged low

10
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back/lumbar spine injury, or any other body part, was causally connected to his admitted work
related accident, See Clade v, Champion Laboratories, 3BQ S.C. 8, 496 S.E.2d 856 (1998) (The
workers® compensation uc]aimant has the burden of proving facts that show that the injufy arose
. out of the employment, and an award of benefits must not rest on surmise conjecture or

speculation); Mims v. Nehi Bottling Co,, 218 S.C. 513. 63 S.E.2d 305 (1951) (The burdgn is

upon the Claimant to prove facts which render the injury compensable).
ORDER

IT IS THEREFORE, ORDERED the Decision and Order of the Single Commissioner
issued on January 13, 2011 is hereby REVERSED by a Majority of the Appellate Panel
regarding compensablhty of Claimant's lumbar spine/lower back injury.

IT IS FURTHER ORDERED that the Claimant systained a compensable mjury by
accident to the cervical spine and lefl elbow only on July 14, 2009, while in the course and scope
of her employment with the Defendants.

IT IS FURTHER ORDERED that the Claiment failed to carry his requisite burden of
proof that he sustained a compensable injury by accident to his low back/lumbar spine in the July

14, 2009 accident

I1
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AND IT IS SO ORDERED,

Majority Reversal Concur:

Dissent:

CE