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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
CASE NO: 2016-CP-40-6177

)
COUNTY OF RICHLAND )

Alexander N. Gee, Jr., a/k/a Sandy Gee,
and Karen B. Gee, a/k/a Karen Gee,
Plaintiffs, ORDER GRANTING MOTION
TO STRIKE DEFENDANT’S

ANSWER AND COUNTERCLAIM
: J:\ , LF@R@WAREANT)OF EJECTMENT

-VS-

Ermest E. Yarborough, a/k/a Ernest
Yarborough,

Defendant.
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This matter came for hearing on April 7, 2017, on Plaintiff’s Motion to Strike 6&%§ndé’ﬁt
Answer and Counterclaim and for Warrant of Ejectment, which was filed on Decembe; 7, 2016.
In attendance at the hearing were the Plaintiff, Alexander N. Gee, Jr., and his attorn; Le(;nard R.
Jordan, Jr., and the Defendant, Ernest E. Yarborough.

The issue raised by the Motion and the Defendant’s Affidavit is whether or not Code
Section 27-40-790 applies. This statute requires a tenant to pay all rent due (allegedly owed) to the
landlord under the rental agreement as a condiﬁon of the tenant’s raising defenses or counterclaims
to the landlord’s complaint for possession of the leased premises. The Plaintiffs, by their Motion,
seek to strike the Defendant’s Answer and Counterclaims unless he pays the rent or vacates the
leased premises. The Defendant claims that this statute is not applicable because, under Code
Section 27-40-120(2), the contractual relationship between the Plaintiffs and the Defendant is
expressly excluded from governance by the Residential Landlord and Tenant Act.

Based upon the Plaintiffs’ Memorandum in Support of Motions, the Affidavit of Ernest E.

Yarborough and the arguments presented at the hearing by Mr. Jordan and Mr. Yarborough, I make

the following Findings of F aét and Conclusions of Law:




FINDINGS OF FACT

1. The Plaintiffs and the Defendant (the “parties™) entered into .';1 Residential Rental
Agreement (the “Lease™) dated January 25, 2008, whereby the Plaintiffs, as Landlord, leased their
éroperty known as 117 Aéhley Hall Road, Columbia, South Carolina (the “property”) to the
Defendant, as Tenant.

2. | The parties simultaneously entered into an Option to Purchase (the “Option™),

whereby the Defendant was granted an option to purchase the property on or before January 31,

2009, for a purchase price of $185,850.00.

3. By Amendment to Option to Purchase Commitment Agreement and Amendment
to Residential Rental Agreement (the “Amendment”) dated June 13, 2009, the parties agreed to
extend the Lease to Januairy 31, 2011, to extend the Option to February 1, 2011, and to increase
the purchase price to $205,000.00. |

4. By the Amendment, the Defendant ‘was required to pay, in addition to regular
monthly rent and homeowners association é.ssessments, the 2009 and future year’s real property
taxes until he closed on the property. (Hereinafter, each mention of the Lease and the Option shall
mean as amended by the Amendment.)

S. Also on June 13, 2009, in furtherance of the Option, the parties execﬁted an
Agreement to Buy and Sell Real Estate (the “Agreement™), whereby the Plaintiffs contracted to
sell the property to the Defendant for $205,000.00, subject to a closing deadline of February 1,
2011.

6. On August 24, 2009, the Defendant made a formal application to the Richland
County Assessdr’s Office for special taxation of the property, claiming under oath that the property
was his legal residence. The Defendant’s application was, from all appearances, accepted at face

value by the Assessor’s Office, as the real property taxes were significantly reduced in 2009



without any additional documentation being provided. The taxation of the property as “legal
residence” continued until 2016, when the Plaintiffs notified the Assessor’s Office to return the
property to 'non-legal-residence status.

7. The Defendant claims that, .because the Assessor’s Ofﬁce' accepted his application
for special taxation, which resulted m reduced taxes for years, the Plaintiffs, by their acquiescence
in this tax reduction, agreed that the Defendant owned an equitable interest in the property (or were
complicit in a representation made by the Defendant to the Assessor’s Office).

8. The Defendant further claims that, fn June 2016, the parties agreed to resolve their
dispute» with regard to the repair of the chimney foundation and the delinquent rent by way of
“legal documents.” The Plaintiffs agree that they tentatively agreed to resolve the dispute subject
to the execution of several formal agreements, and they assert that they proposed such legal
documents to the Defendant, but he refused to sign them. |

9. Other than the documents identified or referred to hereinabove, there were no other
documents exchanged between the parties or with the Assessor’s Office, which indicate or imply
that the Defendant had or has any ownership interest in the property. The Lease, of course,
indicates that the property is owned exclusively b‘y the Plaintiffs subject to a right to possession in
favor of the Defendant. | |

10.  The Defendant’s primary defense is that there is an “unambiguous oral agreement”
between the parties, which, by the doctrine of promissory estoppel, constitutes a binding contract.

11.  In the same line of thinking, the Defendant claims that the “course of dealings”
between the parties between 2009 and 2016 established the Defendant’s equitable ownership of
the property.

12.  The Plaintiffs’ position is that they are the fee simple, exclusive owners of the

property, that they made no representations whatsoever to the Assessor’s Office, that they made



O {

no representations to the Defendant outside the written contracts, that the Statute of Frauds (Code
Section 32-3-10) applies and that any changes to the identified, formal documents or any new

agreement would require a written instrument signed by the parties.

CONCLUSIONS OF LAW

1. The Lease, by its terms, is “governed by the South Carolina Residential Landlord
and Tenant Act” (para. 1).

2. The term of the Lease expired on January 31, 2011.

3. The Lease, in Paragraph 9, provides for autorﬁatic extension beyond its initial term
as follpws: “if no notice [of termination (thirty (30) days written notice)] is given, then the
agreement will be extended on a month-to-month basis on the same conditions contained in this
agreement. Thirty (30) days written notice by either party is required prior to termination during
such month-to-month term.”

4. The Option expired on February 1, 2011.

5. The Agreement expired on February 1, 2011.

6. After February 1, 2011, the only surviving, formal agreement between the parties
was the Lease; and through September 30, 2016 (fhe effeétive date of the Plaintiffs’ declared
termination), the Lease was “month-to-month,” aﬁd the terms and conditions of the Lease were

still in effect. Since October 1, 2016, the Defendant has remained in possession of the property as

. a“holdover tenant.”

7. There is no issue about the Lease. The Defendant, in his responsive pleading, says,
in paragraph 7, “the lease speaks for itself;” in paragraph 10, “the lease writing speaks for itself;”
and in paragraph 13, “Plaintiff’s (sic) effort to unilaterally terminate the ‘Lease’ are (sic)
ineffective as a matter of law.”

8. There has been no claim that the Lease is ambiguous in that evidence of the parties’



intention cannot be determined By the four corners of the Lease.

9. It is clear that, in 2608 and after, the Defendant was a tenant under a written Lease,
and the parties had two contracts (the Option and the Agreement), whereby the Defendant hed
until February 1, 2011, to close on the purchase of the Plaintiffs’ property. Anything to the contrary
(as asserted by the Defendant) is not supported by the evidence. |

10. Although the Defendant, in his Answer and Counterclaims, claims that clear,
unambiguous promises \;vere made by the Plaintiffs, whereby “Defendant enjoyed an equitable

ownership interest in the property,” he has not alleged therein facts demonstrating that the

AN

Plaintiffs had any interaction with the Assessor’s Office or that the Plaintiffs took any steps to
convert the Option “in a way to give him an equitable interest in the property” or to even
affirmatively acknowledge such ownership interest.

11. The Defendant cited Satcher v. Satcher, 351 S.C. 477, 570 S.E.2d 535 (Ct. App

2002), in support of his argument that he holds an equitable ownership interest in the property,
notwithstanding the Statute of Frauds. Satcher involved an alleged oral gift of land, and the court
concluded that the alleged oral gift was not proved. Satcher has a good discussion on promissory
estoppel and burden of proof. A remedy under the doctrine of promissory estoppel is recognized
if the claimant can prove:
(1) The presence of a promise unambiguous in its terms; (2) reasonable
reliance upon the promise by the party to whom the promise is made; (3)
the reliance is expected and foreseeable by the party who makes the
promlse and (4) the party to whom the promise is made must sustain injury

in reliance on the promise. (pp. 483-4)

12. The Defendant also cited Barnes v. Johnson, 402, S.C. 458, 742 S.E.2d 6 (Ct.App

2013), which also discusses ‘promissory estoppel and the elements quoted above. The court
concluded that the plaintiff failed to prove the elements of promissory estoppel, as he “failed to

demonstrate either an unambiguous promise or an injury sustained in reliance upon such a -



promise.” (p. 476)

13. As stated in Satcher, at 484, “the doctrine’s elements represent a balancing between
affording a remedy where contract law cannot, and ensuring the doctrine’s application is not, itself,
an inequity against the party estopped.”

14, The Statute of Frauds (§32-3-10) is the first consideration when dealing with an
oral contract mvolvmg an interest in real property. Its relevant provisions are as follows:

§32-3-10. Agreement required to be in wrltmg and s1gned
No action shall be brought whereby . .
(4) To charge any person upon any contract or sale of lands, tenements
or hereditaments or any interest in or concerning them; or
(5) To charge any person upon any agreement that is not to be performed
within the space of one year from the making thereof:
Unless the agreement upon which such action shall be brought or some
memorandum or note thereof shall be in writing and signed by the party to
be charged therewith or some person thereunto by him lawfully authorized.
This statute would, under the circumstances of this case, require a written document signed by the
partiés, but there are exceptions to this statute, such as promissory estoppel (pled by the
Defendant), which must be considered.

15. As stated in Satcher, at 483, “[t]o prevail under any of these theories and avoid the
application of the Statute of Frauds, [the claimant] must prove each element by clear, cogent, and
convincing evidence.”

16.  An important element in proving promissory estoppel is to show that the promise
is “unambiguous in its terms.” Here, it is unclear what the alleged “unambiguous promise” actually
involved or provided, and the court is left to assume that the Defendant’s intention was that the
Option and the Agreement spell out the unambiguous terms of such unambiguous promise. In that
regard, the court, in order to accept the Defendant’s argument, would have to conclude either that

the Plaintiffs waived the requirement that the Defendant pay a stipulated purchase price or that

they agreed that the established purchase price of $205,000.00, which according to the Option and
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the Agreément must have been paid by February 1, 2011, would remain unchanged and
enforceabie by the Defendant six or more years later. The court is unwilling to conclude that the
Plaintiffs waived the purchase price or agreed to extend the closing indefinitely. To the contrary,
the existence of the Option and the Agreement make it clear that, until there is a closing pursuant
to either or both of these agreements aﬁd’the full purchase price was paid, the Plaintiffs would
remain the sole owners of the property.

17.  Another important element is that a claimant under promissory estoppel “must
sustain injury in reliance on the promise.” The Defendant’s only argument is effectively that the
Plaintiffs represented to him, and then to the Assessor’s Office (directly, .indirectly or by |
acquiescence), that he was an equitable owner of the property and that he was therefore entitled to
a reductioﬁ in the property taxes. In doing so, he (the Defendant) directly benefitted, as the Lease
obligated him to pay the 2009 and future years’ real property taxes. In no way did the Defendant
sustain injury as a consequence of representations by the Plaintiffs, even if it were bélieved that
the Plaintiffs made such representations.

18.  There is also the matter of “course of conduct” or “course of dealings.” This
assertion by the Defendant seems to focus primarily on the tax reduction made by the Assessor’s
Office in 2009, which was based upon the Defendant’s application. Although argued by the
Defendant that the Plaintiffs are guilty of representing that the Defendant was an equitable owner -
of the property, there is no evide;nce of the Plaintiffs’ interaction with the Assessor’s Office other
than their acquiescence in the lower taxes resulting from the approval of the Defendant’s
application.

19.  The Plaintiffs clearly obtained a benefit from reduction of the taxes on the property
as a consequence of the Defendant’s application to the Assessor’s Office but only because they

ended up paying taxes at a much lower amount after the Defendant defaulted on the Lease, which
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obligated him to 'pay the real property taxes (whatever the amount) starting in 2009. If the
Defendaﬁt had paid these taxes (as he was required to do), the Plaintiffs would have received no
~ benefit whatsoever from the Defendant’s actions.

20.  Interestingly, the Defendant now claims that he initially contracted with the
Plaintiffs and continued to occupy the property in and after 2008 because the Plaintiffs
acknowledged to him that he had an equitablé ownership interest in the property and agreed, in
August 2009, that they would provide paperwork in that regard to the Assessor’s Office, when no
such paperwork was provided, and when all the formal documentation exchanged between the
parties — as late as June 13, 2009 — indicate just the opposite.

21.  The parties’ “course of conduct” between the sigrﬁng of the Lease (and the other,

ow expired agreements) gnd the filing of this lawsuit conclusively reflect the pa;ties’ relationship
solely as landlord and tenant.

22.  Itisclear that the Defendant knew that, even if no other condition for his acquiring
ownership of the property applied, he would have to tender the stipulated purchase price to be
entitled to receive ownership (legal or equitable) of the property. It would be illogical
(unreasonable) to believe that the Defendant relied upon an oral representation that he had an
equitable interest in the property, without more, when he knew the conditions for ownership stated
in the Option and the Agreement.

23.  “A determining factor in deciding whether to enforce a promise under the theory of

promissory estoppel is the reasonableness of the promisee’s reliance.” Karoue v. Blue Cross Blue

Shield of S.C.. 2014 U.S. Dist. LEXIS 25442 (D.S.C. 2014)

24.  The statute (§27-40-120) on which the Defendant bases his argument states, in
relevant part, as follows: “The following arrangements are not governed by this chapter: . . . 2)

occupancy under a contract of sale of a dwelling unit or the property of which it is a part, if the



occupant is the purchaser or a persoﬁ who succeeds to his interest . . . . ” (emphasis supplied)
The words ‘4‘contract' of sale” are themselves ambiguous in this situation. Sometimes, the terms
“contract of sale” and “contract for sale” refer to an agreement often called a “bond for title,” a
“contrac"c for deed” or an “installment contract of sale,” each of which are qﬁite different from a
contract of sale whereby a seller and purchaser agree to a transaction whereby a property is sold
and purcha'.sed. These other agreements typically involve something akin to a rent-to-own
arrangement whereby the purchaser has rights of possession (occupancy) and typically makes
payments toward a purchase price, but the seller retains title as security for the debt. See, for
example, Code Section 12-43-220(c)(5). (Here, the Defendant paid a large option fee, which was
to be applied against the purchase price, but no portion of the monthly rental payments would be
so applied.) In the usual sense of the words “contract of sale,” there is no right of occupancy until
after the sale (title tré.nsfer) is consummated. This is addressed in the Agreement, which expressly
states, in paragraph 6, that, “[p]ossession of said property will be given to Buyer at thé time of
closing.” It would appear that this statute _(§27-40-120(2)) may, by the words “contract of sale,”
coupled with “occupancy” and “occupant,” intend to réfer to.a contract more akin to a bond for
title than a purchase and sale contract like the Agreement.

25.  Notwithstanding the foregoing, as the Option and the Agreement expired in 2011,
these agreements would not be a cause of the Lease being excluded from governance by the
Residential Landlord and Tenant Act. In addition, the Lease specifically indicated that it would be
governed by this Act, and the Act expressly provides, in Code Section 27-40-20, that, “[t]his
chapter must be liberally construed and applied to promote its underlying purposes and policies,”
which are “to simplify, clarify, modernize, and revise the law governing rental of dwelling units
and the rights and obligations of landlords and tenants.”

26.  The Statute of Frauds is controlling here, and the Defendant has failed to prove



each element of the promissory estoppel exception to the Statute of Frauds by clear, cogent.and
convincing evidenée. In the absence of written agreements, signed by the parties, which support
the Defendant’s claims, the Defendant’s claims are effectively barred.

'27.  Based upon the foregoing-Conclusions of Law, the court concludes that the Lease
is governed by the Residential Landlord and Tenant Act and that Code Section 2'?-40-790 is.
applicable.

WHEREFORE, it is |

ORDERED that, in accordance with Code Section 27-40-790, the Defendant shall, within
thirty (30) days of the date of this Order, pay into the court the aggregate of the rent accrued (and
unpaid) for the months of June 2016 through May 2017, in the monthly amount of $1,250.00, and
the aggregate of the late charges accrued for the same months, in the rﬁonthly amount of $125.00,
or “in lieu of payments the tenant may . . . submit to the court a receipt and cancelled check, or

both, indicating the payment has been made to the landlord,” (quoted from §27-40-790(b)).

&‘D : AND IT IS FURTHER ORDERED that the court shall hold the Defendant’s remittance of
the aforesaid rent and late charges until further Order of this court.

AND IT IS FURTHER ORDERED that, if the Defendant fails to timely pay into the court
the accrued rent and late charges specified above (or provide proof of payment), the court shall,
without further notice or hearing, issue a warrant of ejectment to the Sheriff for Richland County,
who shall, without delay, take all steps necessary to place the Plaintiffs in full possession of the
property, in accordance with Code Section 27-40-790(c).
| AND IT IS FURTHER ORDERED that the Defendant shall, in addition, for so long as he
remains in possession of the propeﬁy, remit to the Plaintiffs all accruing rent, in accordance with
the Lease, commencing June 1, 2017, for so long as this case is pending.

AND IT IS FURTHER ORDERED that the foregoing requirements of the payment of rent
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shall not be construed to limit the Defendant’s obligations undgr the Lease.

AND IT IS FURTHER ORDERED that, should the Defendant make the required deposit
into the court of the said accrued rent and late charges (through May 2017), and shouid he
_thereaﬁer default in the payment of rent, by more than 15 days (Lease, para. 23), the court, upon
application of the Plaintiffs, may, with or without a hearing, issue a warrant -of ejectment, in
accordance with Code Section 27-40-790(c).

AND IT IS FURTHER ORDERED that that Defendant’s Answer and Counterclaims be,
and it is hereby, stricken; provided, however, that, should the Defendant either timely pay the said
accrued rent and late charges (through May 2017) or, by the same deadline imposed above, vacate
the property (ailowing the Plaintiffs to resume full possession), the Defendant shall, for a period
of 15 days thereafter, have the opportunity to serve a new pleading in response to the Plaintiffs’
Complaint and to raise therein such defenses and/or counterclaims as he desires.

)% . AND IT IS FURTHER ORDERED that the Plaintiffs’ pending MOTION TO STRIKE
(Pursuant to Rule 12, SCRCP) and MOTION TO COMPEL AND MOTION FOR SANCTIONS
be, and they are hereby, held in abeyance. Should the Defendant file a new Answer and

Counterclaimé, as permitted by this Order, these motions shall be placed on a motions roster for

Ges

Jea H. Toal
eplor Judge, Court of Common Pleas for
Fifth Judicial Court

hearing.

AND IT IS SO ORDERED.

Columbia, South Carolina

April 25,2017
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