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Appellate Panel Review held in Columbia, South Carolina, on February 21, 2017, per
notices timely and properly served upon all partie$ of interest.

" Appeliate Panel Decision and Order filed on: "V\Q j A 3 ) 201

- APPEARANCES: , Claimant/Respondent represented by
: : R. Michael Johnson, Jr., Esquire

Defendant(s)/Appellant(s) represented by
Clarke W. McCants, Esqulre

STATEMENT OF THE CASE
The parties were heard by Commissioner Melody‘L. James on Febrﬁafy 3, 2016, in St.

Matthews, South Carolina. As a result of the Hearing, the single Commissioner issued an Order



dated November 2‘}, 2016, from which the Claimant, as Appellant, sought review pursuant to
S.C. Code Ann. § 42-17-50 (as amended). Within the statutory period, counsel for the Claimant
ﬁled an Application for Review in the case setting forth assignments of error, copies df which
wére furnished to all interested parties prior fo oral argument presented before the Appellant
Panel on January 21, 2017, as set forth below

1. Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 4 in which
the Commissioner found that the dog, Racks, was the sole personal property of the Claimant,
where the record and law of this State do not support such a finding?

2. Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 5 in which
the Commissioner found that the dog, Racks, was the property of the Claimant and that there was
not a meeting of the minds between the Claimant and the Chief of Police such that the dog could
be the property of the Town, where the record and law of this State do not support such a
finding?

3. Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 6 in which
the Commissioner found that the dog Racks, was the personal property of the Claimant and that
the Town was not responsible for the 24-hour care of the dog, where the record and law of this
State do not support such a finding? :

4. Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 8 in which
the Commissioner found that the Claimant and the Chief of Police had a lack of understanding or
interpretation of the conversation following Racks testing for drug detection, where the récord -
and law of this State do not support such a finding? ' : :

5. ‘Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 9 in which
the Commissioner found that the Chief of Police instructed the Claimant that Racks could not be
used as'a K-9 due to his apprehension trammg, where the record and law of thls State do not

support such a finding?

6. Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 13 in which
the Commissioner found that from a review of the testimony it is clear how the mis-
communication occurred, where the record and law of this State do not support such a finding?

- 7. Did the Hearing Cominissioner err as a matter of fact and law in Finding of Fact 19 in which '
- the Commissioner found that the Claimant was not on duty at the time of the incident, where the
record and law of this State do not support such a finding?



8. Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 24 in which
the Commissioner found that the Claimant’s injury was not within the course and scope of his
employment, where the record.and law of this State do not support such a finding?

9. Did the Hearing Commissioner err as a matter of fact and law in Finding of Fact 25 in which

- the Commissioner found that the Claimant’s injury/accident did not arise out of and in the course
of his employment, where the record and law of this State do not support such a finding?

10. Did the Hearing Commissioner err as a matter of fact and law in Conclusion of Law 6 in
which the Commissioner found that the Claimant did not sustain injury by accident arising out of

and in the course of his employment, where the record and law of this State do not support such a
“finding? :

11. Did the Hearing Comrhissioner erT as a matter of fact and law in Conclusion of Law 7 in
which the Commissioner found that the Claimant was not entitled to receive compensation and
benefits under the Workers’ Compensation Act, where the record and law of this State do not |
support such a finding? :

All testimony and documentary evidence Has been taken and delivered to the individual
mémbérs of the Appellate Panel for their study and consideration. In addition, the parties haye
briefed and orally argued their pbsitions before the Panel.

In an Appellate P_anél review under S.C. Cddé Ann. § 42-17-50, the Commission’s
Appellate Panel shall re?iew the‘award, weigh the evidencé I;resénted at the initial hearing, and,
if good ground be shown therefore, make its own findings and conclusions consistent with or
inconsistent with those of the Hearing Commissioner. ]

After caréﬁil review of the record in this case, the Commission, by unanirhous vote, has
determined that the Hearing Commissioner’s Findings of Fact and Rulings of Léw are hereby
reversed. The Hearing Commissioner’s Order is reversed in its entirety, and the Commission’s
Appellate Panél’s Findings of Fact and Rﬁlings of Law, as adopted belbw, are héreby the law of

this case. .

FINDINGS OF FACT

. . . /
1. The parties to the proceedings are subject to and bound by the terms and provisions of the'
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South Carolina Workers’ Compensation Act, as amended to date, with the ToWn of Bowman as
the Employer; State Accident Fund, as the insurance carrier; and the Claimant és the employee of
the elnployer on February 27, 2015.

2. The Claimant, James Thorpe, did sustain bodily illjury en F ebx;uary 27,2015, to his left
hand wllile employed by the Town of Bowman and such injllry arose out of and in the course of |

his employment.

3.  The Claimant gave notice to the Defendants pufsuant to the Act.
4. The average weekly wage is $692.36, with a resulting compensation rate of $461.60.
5. The Claimant is entitled to medical care to the left hand, as it will tend to lessen his

| }.)eriod of disability. Defendants shall pay all outstanding medical to date that is causally related
| to the a_ccideht, includirig but not limited to the medical bills of the Regional Medical Center in
Orangeburg and Dr. David Ajibade. K : o S 4
6. The Claimant is 3§ years old, lives in Springﬁeld, Sollth Ca:roli_ne and grew up in
Qrengburg where he wellt to high school at Orangeburg-Wilkerson before receiving a G.E.D. in
1995. ! |
7. bTh.e Claimant has been in law enforcement'sixlce 2005 when he began working for the
,Orangeburg County Sheriff’s office before beginning work in Bowman as an officer in
_ Sebtember/October of 20 1.4. | |
‘8. Although the testimony in this case is conﬂicting, the Appellate Panel finds that both
witnesses testified in a credible manner. It appears that there was a mis-communication or a
‘misinterpretation of the c.onversation between th.e Claimant and ChiefPendar’vis as to the use of
Racks.
9. The Iown of Bowman employed twe officers at the time of the incidenl involved in this
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case, namely the Cléimant and Chief Pendarvis.

10. The Claimant aﬁd Chief Pendarvis did discuss that the Claimant wanted to use a K-9 as
part of his work with the Town of Bowman. Chief Péndarvis used his three dogs in conjunction
with his work for the Town as K-9 units.

11.  The Claimant was given Racks, the K-9 unit, by a foﬁner co-erhployee in the Orangeburg
Sheriff’s office on Wednesday, Fébruafy 25,2015, two dayé before the accident. The Claimantﬂ
did not pay for Récks and the he was told that‘ Racks was certified in ﬁarcotics, tracking, article
location and attack.

12. The Claimant called Chief Pendarvis and asked if he couid use Racks as a K-9. The'_
Chief brought the Claimant a kennel to transport Racks and to keep him in at night. |
13. Chiéf Pendarvis suppiied the Claimah_t with dog food from the Town’s K-9 room, which

" has K-9 equipment and donated dog food within it.

- 14.  The Claimant was unaware of any writ_ten policy at the time he aéquired Racks and

before the time of the incident involved hevre. | |

1“5. The policy does state that the K-9 unit shall attend weekly maintenance trainiﬁg, and that

the canines must complete af least four hours of training per week. How or where this is to be

accomplished is not set forth in the policy. a

16. | Thé policy also states tﬁat the “Police K-9 will be chsidered»a member of the Bowman

Police Depdrtment.” It also states thét the “handler will be responsible for thé health and welfare

of the assigned c;nine, .bolh on and off duty.” |

17. The Claimant’s recollection of the coﬁversations with the .Chiefis that bhe could keep

Racks, but Qas not allowed to use the command Racks had learned to pr'.ompt him to attéck or

apprehend someone.
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18.  The Claimant’s recollection of the conversations is consistent with the written policy of
vth_e Town which states, “At no time should a Police Canine be ordered to apprehend (bité).”
19. The Claimant and Chief Pendarvis worked out Racks for approximately an hour‘on
" Thursday, February 26, 2015, the day before the accident, and afterwards the Claimanf’s |
understanding was that he could use Racks as a K-9. | | |
- 20.  Both Racks and the Claimaﬁt stayed_ at work, at the police station, from 1 1:42 am uniil
1.0:01 pm the day befoiré the ac.c'ident. | -
21.  Asit was the Claimant understands tﬁat the Town would be using the dog, thé Claimant
| proceeded; at the Chief’s suggéstioh, to take out the back seat of another police vehicle -~ a K;9 -
Linit patrol car - s§ that it could_'accdfﬁmodéte the kennel that had been given to him earlier by
~ Chief Pendarvis.

- ’. 22. .' Afﬁo time on Fe’bruary 2,6,.2015,.the déy before th;: agcident, did Chief Pendafvis order
the Claimant to take Racks é_way from the station. Atno time after the accidént Wés the
.a__Claifril_ant ever réprimgr;ded fq; not taking Rac_ks 'aWay from the stétion. o
E 23 Any 'misundérs'tandings‘or mis-communiéatiqns between the Claimant and Chief
'Peridérvis does not prejudice the Claimant in this case. The Claimant broceeded in his
¢mployment such that Racks was part of the K-9 unit. An activity can arise out of and be within
the course and scope of employment where a Clairﬁantlevst_iﬁablyA"believes that the activity is
permissible or required. in thié éase the Claimant justifiably believed that Racks was his K-9
unit and that it was his respdnsibility to care for and train Racks.

24. The incident flomiing the basis for this case occurred within a day of the conversgtibn
between the Claimant and Chief Pendarvis.

25. . Chief Pendarvis did not disqover that there was any misunderstanding or mis-

/

6



communication until after the incident.

26. | Chief Pendarvis did not give clear and expliéit instructions for the Claimant not to use
Racks. |

27.  Chief Pendarvis did not give clear and explicit inst'ructbions to the Claimant fhat Récks ‘
was not considéred aK-9 unit.. . | .

28. The Claimant had an expectation that Racks was his K-9 unit, for use in his ro.le asa
deputy for the Town of Bowman.v

.29. 'On the date of the accident, thé Claimant téok Racks iﬁ to his fenced back yard io train
him per the instructions of Chief Pendarvis.

. 30. The Claimant would have Racks retrieve objects and then feward him by throwing a
rubber hosé for Racks to retrive. |

31 W'hile tréining Racks, the Clainjant went to his squad car to retrieve the bag of dogifood-
given to him by the_Chief from the. back se-,a';. The Claimant accidenﬂy left tﬁe back gaté éjdr, |
él_lowing Ra_cks to escape his backyard and run on to the porch of the Claimant’s neigthr, an

~ elderly wofnén. - | |

32.  Racks entered the neighbor’s scfeéned in porch through a swingirig door anvd became
trapped within the screenéd porch once the door closed.

33.  The Claimant believed it was his responsibility fo retrieve Racks émd entered the porch to
do .so. |

34. Th¢ Claimant described Racks as running into the screens and being disorienied. Thé
Claimant ordered Racks to stop and when the dog did not, he 'grabbedvhis collar to retrieve him.
Racks bit the Claimam on the left hand when he grabbed the collar. Theblairﬁant was forced to

choke Racks with his right hand until the dog passed out; releasing the Claimant’s left hand.

7



35. Due to the bite, ihé Claimant sought medical care at the Regional Medical Center in
Orangeburg, South Carolina and with Dr. David Ajibade. |

36.  The Claimant was diagnosed as having rr;ultiple wounds to the left hand and a proximal
phalanx fracture of the fourth digit at the Regiénal Medical Center.

CONCLUSIONS OF LAW -

| Accordingly; as pfovided in ‘So‘uth Carolina Code of Laws, (1976 as amended), Section

42-17-40, it is the determination of this Commissioner: |
1. ‘Under §42-1-160, the Claimant did sustain injury by accident, arising out of and in the
course of his employment.
. 2.° Under §42-15-20, the Claimant gave notice of the aécideht to the Employer.
3. Under §42-15-60, the Claimant is entitled to additional medical care, whic.h will tend to
lessen the period of disability.

| | ORDER AND AWARD

| . THEREFORE, it is ordered that the Defendants shall make the following payments:

1. ‘Charges for the Claimant’s causally related medical care for his left hand with a specialist
of the Defendants chobéing until further Order of this Commission. F urther, the Defendants
shall pay for all causally related medical care to date, including but not limited to the Regional

Medical Center and Dr. David Ajibade.

DECISION AND ORDER OF THE COMMISSION ON APPEAL
IT IS THEREFORE -ORDERED that the Decision and Order of the Hearing
Commissioner is hereby reversed by the Appellate Panel of the Commission with Findings of

Fact-and Law added.



AND IT IS SO ORDERED.

CERTIHCATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
elactronic mail addressed to the attorneys for said parties; or if thera is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented

party(ies).
By Eugenia Hollmon on May 23, 2017



