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 ALAN WILSON .

ATTORNEY GENERAL

December 20, 2016

The Honorable J. Mark Hayes, II

Chief Administrative Judge-CP, 7th Circuit
180 Magnolia Street

Spartanburg SC 29306

Re: Kenneth Lee Brown v. Staie of South Carolina
' 2015-CP-42-2548

Dear Judge Hayes:

Enclosed please find the original proposed Final Order of Dismissal in the

above-captioned case. For your convenience, I am enclosing a copy of the signed and served
Conditional Order of Dismissal for your review.

If this Order meets your approval, please sign and forward to the clerk’s office in the
enclosed addressed envelope and have her serve the order on all parties. If you have any
questions, please feel free to contact me. :

Assistant Attorney General

CBH/ah
Enclosure(s)

cc: Kenneth Lee Brown, #56822-004

ReMBERT C. DENNIS BUILDING  « POST OFFICE BOX 11549 s COLUMBIA, SC29211-1549 TELEPHONE 803-734-3970 o FACSIMILE 803-253-6283
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
)
Kenneth Lee Brown, ) Case No. 2015-CP-42-2548
)
Applicant, )
) FINAL ORDER OF DISMISSAL
V. )
)
State of South Carolina, )
)
)
)

Respondent.

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed June 10, 2015. The Respondent made its return on September 19, 2016, requesting

the application the application be summarily dismissed based upon the expiration of the statute

of limitations, the presumption against successive applications, and because Applicant's claim is

not properly before the Court of Common Pleas pursuant to the ruling in Aiken v. Byars, 410

S.C. 534, 765 S.E.2d 572 (2014).

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal signed September
23, 2016, and filed September 23, 2016, provisionally denying and dismissing this action, while
giving the Applicant twenty (20) days from the date of service of said Order in which to show
why the dismissal should not become final. Attached to this Final Order and incorporated herein
by reference is an Affidavit of Service dated October 26, 2016, serving the above mentioned
Conditional Order of Dismissal on the Applicant.

In a document captioned “Requesting Order to Grant Resentencing” and filed on
November 9, 2016, Applicant argues that he is entitled to “resentencing due to new law that was

made retroactive by the United States Supreme Court.”

Page 1 of 2



In a document captioned “Motion Granting Resentencing” that was not filed with the
clerk’s office, Applicant argues that he is entitled to a resentencing hearing because his PCR
application is not time barred due to Aiken.

This Court has reviewed the Applicant’s response to the Conditional Order of Dismissal
in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not
been shown why the Conditional Order of Dismissal should not become final.

This Court notes the Applicant was convicted and sentenced on January 28, 1983. As this
action was filed on June 10, 2015, it was clearly filed outside the expiration of the statute of

limitations. See S.C. Code Ann. § 17-2745(a)” (Supp.2003). This_is the Applicant’s third

‘application for post-conviction relief. This Court notes successive PCR applications are

disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980). This Court finds

the Applicant had the opportunity to litigate all issues related to his case at the evidentiary

hearing for his first PCR application on May 23, 1986. See Odom v. State, 337 S.C. 256, 261

523 S.E.2d 753, 755 (1999). (“{A]n Applicant is entitled to a full adjudication on the merits of

the original petition, or ‘one bite at the apple.”).

[Remainder of page left intentionally blank)
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IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for post-conviction relief is hereby denied and
dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. Applicant’s attention is directed to Rule 243, SCACR., for the procedures following the

filing and service of the notice of appeal.

AND IT IS SO ORDERED this day of , 2016.

J. MARK HAYES IT
Chief Administrative Judge
Seventh Judicial Circuit Court

, South Carolina.
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At aN WILSON
ATTORNEY GENERAL

September 19, 2016

The Honorable J. Mark Hayes, 11

Chief Administrative Judge-CP, 7th Circuit
180 Magnolia Street

Spartanburg SC 29306

Re: Kenneth Lee Brown v, State of South Carolina
2015-CP-42-2548

[
b=

Dear Judge Hayes: — =
- (/)
Enclosed please find the original proposed Conditional Order of Dlsmszal,\m the
above- captloned case. If this Order meets your approval, please sign and forward tothe Glerk’s
office in the enclosed addressed envelope and have her serve the order on all pames -\I:f you
have any questions, please feel free to contact me. .__._-

Sincerely,

d&u@dm

JohnnyE James, Jr.
Staff Attorney

pn)

o
(3]

JEJ/ah
Enclosure(s)

cc: Kenneth Lee Brown, #56822-004

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11549 » COLUMBIA, SC29211-1549 « TELEPHONE 803-734-3970 » FACSIMILE §03-253-6283
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
Kenneth Lee Brown, ) Case No.: 2015-CP-42-2548
)
Applicant, )
)
V. ) CONDITIONAL ORDER OF DISMISSAL
)
State of South Carolina, )
)
Respondent. ) - B
) - O

- [

This matter comes before the Court by way of an application for post-con?fgtiog%elief
(“PCR”) filed by Kenneth Lee Brown (“Applicant”) on June 10, 20135. Respond%%t mage its
Return requesting the Application be summarily dismissed. _— 3_31

I. PROCEDURAL HISTORY

Applicant is currently confined in the Federal Bureau of Prisons for unrelated
convictions. Applicant was indicted at the January 1983 term of the Spartanburg County Grand
Jury for the crimes of armed robbery and assault and battery with intent to kill (1983-GS-42-
0006); attempted armed robbery (1983-GS-42-0010); three counts of burglary and larceny
(1983-GS-42-0019, -0021, and -0031 Counts 1 and 2); burglary (1983-GS-42-0020); burglary,
armed robbery, and criminal sexual conduct, first degree (1 983-GS-42-0030, Counts 1, 2, and 3).
Michael Rudasill, Esquire represented Applicant. On January 28, 1983, Applicant pleaded guilty
before the Honorable Paul M. Moore. Judge Moore sentenced Applicant to five consecutive

terms of life imprisonment, in addition to consecutive terms of 20 years for attempted armed

robbery and 10 years for armed robbery and assault and battery with intent to kill. Applicant did

not appeal.
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First PCR Application
Applicant subsequently filed an application for post-conviction relief on October 31,

1985, alleging his continued confinement was unlawful for the following reasons:

1. Ineffective assistance of trial counsel;

2. Involuntary guilty plea; and
3, “Sentencing judge did not comply with Rule 11 of Federal Rules of Criminal

Procedure.”

Respondent made its Return on May 9, 1986. An evidentiary hearing was convened on
May 23, 1986. Petitioner was present and represented by Charles Sanders, Esquire. The
Honorable Thomas J. Hughston, Jr., denied and dismissed the application by Order dated July 2,

1986. Petitioner did not appeal the denial of his application.
Second PCR Application

Applicant filed a second PCR application on October 31, 1985, alleging he was being
WS

(e SRR

.

N

o

held in custody unlawfully for the following reasons:

T

1. Ineffective assistance of post-conviction relief counsel.

.,
H

Respondent made its Return and Motion to Dismiss on March 1, 1989. On October27, 1259, the

T [ 5% )
Honorable E.C. Bumnette, II1, issued a Conditional Order of Dismissal, and then a Finial (fider on
oo

January 26, 1990 dismissing the matter with prejudice. Applicant did not appeal the denial of his

second PCR application.
State Habeas Petition: 2001-CP-42-0398

Applicant filed a state petition for writ of habeas corpus in circuit court on February 9,

2001, alleging he was being held in custody unlawfully for the following reasons:

=

“Trial judge was affirmatively misinformed by the Circuit Solicitor and misled into
believing that he was required by law to impose life sentences on [Applicant]”;
2. “Trial judge imposed sentence out of prejudice and corrupt motive.”;

Ineffective assistance of trial counsel; and
4, Entitled to a review concerning a belated appeal under White v. State.

Lt
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Respondent made its Return and Motion to Dismiss on or about February 21, 2003. An
evidentiary hearing into the matter was convened on April 10, 2003. At the hearing, Respondent
made a motion to dismiss the application because there is no habeas corpus relief in the circuit
court and even if the petition were to be construed as a PCR application, it-would have been
successive and time barred. In an Order dated June 5, 2003, the Honorable J. Derham Cole
issued a Final Order dismissing the matter with prejudice. -Applicant did not appeal.
Current Application
In his current application, Applicant alleges he is being held unlawfully for the following

reasons:

1. “New law says anyone who was 17 years of age and Sentence to life

imprisonment is unconstitutional. U.S. Supreme Court.”
a. “Petitioner was 17 years old when Crime was Committed and when he

was put in jail. didn’t turn 18 unti! January 07, 1983.”

Also before this Court are the records of the Spartanbu-rg County Clerk of Court regarding the
subject convictions, the records of Applicant's State Habeas application,' the PCR application,
and the Respondent’s retum-and motion to dismiss.
I1. FINDINGS OF FACT AND CONCLUSIONS OF LAW 5 &

Miller v. Alabama ;

The Court finds the allegation related to Miller v. Alabama, _ U.S. _*

1~

2455 (2012) must be dismissed. On November 12, 2014, the South Carolina Supréﬁie gcg?urt held
oy

sentences of life without the possibility of parole that were imposed on juveniles violated the

Eighth Amendment under Miller and that those individuals are entitled to resentencing pursuant

to the United States Constitution. Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014). The

! Respondent's records of Applicant's first and second PCR actions have been destroyed pursuant to agency
retention policy and S.C. Code Ann. §§ 30-1-10 to 180, and S.C. Code of Regs. R.12-321.
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South Carolina Supreme Court specifically ordered “any individual affected by our holding may

file a motion for resentencing within one year from the filing of this opinion in the court of

general sessions where he or she was originally sentenced.” Id. at 545, 765 S.E.2d at 578
(emphasis added). As such, any challenges under Miller are not properly heard in a PCR action

and this allegation must be summarily dismissed.
Successiveness
To the extent the Applicant raised any additional issues in his current application apart

Miller v. Alabama, the Court finds that the current application for

from those raised pursuant to
PCR must also be summarily dismissed because it is successive to the previous application for

PCR.
S.C. Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental or amended

application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
that resulted in the conviction or sentence, or in any other = =
proceeding the applicant has taken to secure relief, may not bethe == f’;'
basis for a subsequent application, unless the court finds a ground ks Cg
for relief asserted which, for sufficient reason, was not asserted or .. ra
was inadequately raised in the original, supplemental or amended [~ @
application. o 3
PO (;;J
ng; that he
(&

Successive applications are disfavored, and the Applicant bears the burden of showi

could not have raised any current allegations in a previous application. Aice v. State, 305 S.C.

448, 409 S.E.2d 392 (1991).
This Court finds that any allegations apart from those made pursuant to Miller v.

Alabama could have been raised in the proceedings based on the Applicant’s prior applications
for PCR. Accordingly, the current application is successive and barred under § 17-27-90. The

Applicant has failed to establish sufficient reason why he could not have raised those allegations
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in his previous applications. Therefore, this Court finds Applicant has failed to meet the burden
imposed upon him, Land v. State, 274 S.C. 243, 262 S.E2d 735 (1980), and dismisses this
Application with prejudice.
Statute of Limitations
To the extent the Applicant raises any issues in his current application apart from those

made pursuant to Miller v. Alabama, this Court further finds that the application should also be

summarily dismissed for failure to comply with the filing procedures of the Uniform Post-
Conviction Procedure Act “(the PCR Act”). S.C. Code Ann. §17-27-10 to -160. Section 17-27-
45(a) provides:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an
appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

— Fos

all applications filed after July 1, 1996. Peloguin v. State, 321 $.C. 468, 469 S.E.2d §06 (1886)..
[} e T
Applicant pleaded guilty to the offenses he challenges in this Application on J anudry 28,1983,
-

This Application was filed on June 10, 2015, well beyond the expiration of the s_%ifei’cuto;y filing

&

&n
-y

A motion for summary judgment may properly be used to raise the defense of statute of

period. : ':—.:

limitations. McDomnell v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). In
addition, § 17-27-70(c) (2003) authorizes the Court to “grant a motion by either party for
summary disposition of [an] application when it appears from the pleadings . . . that there is no

genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”
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Therefore, this Court summarily dismisses any remaining allegations in the application for PCR
for failure to file within the time mandated by the PCR Act.
CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application
with prejudice unless Applicant provides specific reasons, factual or legal, why the Application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Spartanburg County Clerk of Court and shall serve

opposing counsel at the following address:

Office of the Attorney General
Johnny E. James, Jr., Esquire
Post-Conviction Relief Division
P.O. Box 11549

Columbia, SC 29211

Applicant is cautioned that his response to this order must be actually received by the

ey

gy D
Spartanburg County Clerk of Court and opposing counsel within twenty (20) dayss anc%?xat the

3

imely filed and g_e,:srvedél
..-._ co

L L :
. i
G i
v iy i
¢
a
:

Court will not consider any issues raised in his response if not so

A

AND IT IS SO ORDERED this 2 3 day of] ¥

—_——

i

/
hief Administratiy
/ eventh Judicial

QQM&QULWQS , South Carolina
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%martanhurg County

Spartanburg County Court House Phone (364) 526.2591
180 Magnolia Strest Fax (B64) 596-2239
P. O Box 3483

Spartanburg, SC 20304-3483

M. Hope Blackley
Tlerk of Tourt
(M2 1o
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
7™ JUDICIAL CIRCUIT

Applicant CASE #@(5@94@ FA\‘%?
% CERTIFICATE OF SERVICE

71

Respondent

I certify that, on this date, | served a copy of the

in this action dated G D) *:X?/(a on

By mailing to him/her, at his/her last known address, by depositing it in the U.S. Mail, in an envelope with
sufficient postage affixed, addressed as follows:

@017@«%%@3_6
@/wz, QOM/;
bﬁw L\Hr\ }Qm

Q-2

(Date) (Signatuge




ALAN WILSON .
ATTORNEY GENERAL

December 20, 2016

The Honorable J. Mark Hayes, II

Chief Administrative Judge-CP, 7th Circuit
180 Magnolia Street

Spartanburg SC 29306

Re: Kenneth I.ee Brown v. State of South Carolina
' 2015-CP-42-2548 : o

Dear Judge Hayes:

Enclosed please find the original proposed Final Order of Dismissal in the
above-captioned case. For your convenience, I am enclosing a copy of the signed and served
Conditional Order of Dismissal for your review. ‘

If this Order meets your approval, please sign and forward to the clerk’s office in the

enclosed addressed envelope and have her serve the order on all parties. If you have any
questions, please feel free to contact me.

Sincerely, o

Caitlin B. Hastings
Assistant Attorney General

CBH/ah
Enclosure(s)

cc: Kenneth Lee Brown, #56822-004

REMBERT C. DENNIS BUILDING POST OFFICEBOX 11349 » COLUMBIA, SC29211-1549 TELEPHONE 803-734-3970 o FACSIMILE 503-253-6283



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
) A
Kenneth Lee Brown, ) Case No. 2015-CP-42-2548
)
Applicant, )
) FINAL ORDER OF DISMISSAL
V. )
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed June 10, 2015. The Respondent made its return on September 19, 2016, requesting

the application the application be summarily dismissed based upon the expiration of the statute

of limitations, the presumption against successive applications, and because Applicant's claim is

not properly before the Court of Common Pleas pursuant to the ruling in Aiken v. Byars, 410

S.C. 534, 765 8.E.2d 572 (2014).

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached theréto, this Court issued a Conditional Order of Dismissal signed Sepfember
23, 2016, and filed September 23, 2016, provisionally denying and dismissing this action, while
giving the Applicant twenty (20) days from the date of service of said Order in which to show
why the dismissal should not become final. Attached to this Final Order and incorporated herein
by reference is an Affidavit of Service dated October 26, 201-6, serving the above mentiéned
Conditional Order of Dismissal on the Applicant.

In a document captioned “Requesting Order to Grant Resentencing” and filed on
November 9, 2016, Applicant argues that he is entitled to “resentencing due to new law that was

made retroactive by the United States Supreme Court.”
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In a document captioned “Motion Granting Resentencing” that was not ﬁied with the
clerk’s office, Applicant argues that he is entitled to a resentencing hearing because his PCR
application is not time barred due to Aiken.

This Court has reviewed the Applicant’s response to the Conditional Order of Dismissal
in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not
been shown why the Conditional Order of Dismissal should not become final.

This Court notes the Applicant was convicted and sentenced on January 28, 1983. As this
action was filed on June 10, 2015, it was ciearly filed outside the expiration of the statute of

limitations. See S.C. Code Ann. § 17-2745(a)' (Supp.2003). This is the Applicant’s third

‘application for post-conviction relief. This Court notes successive PCR applications are

disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980). This Court finds

the Applicant had the opportunity to litigate all issues related to his case at the evidentiary

hearing for his first PCR application on May 23, 1986. See Odom v. State, 337 S.C. 256, 261

523 S.E.2d 753, 755 (1999). (“[Aln Applicant is entitled to a full adjudication on the merits of

the original petition, or ‘one bite at the apple.”).

[Remainder of page left intentionally blank]
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IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for post-conviction relief is hereby denied and
dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. Applicant’s attention is directed to Rule 243, SCACR., for the procedures following the

filing and service of the notice of appeal.

AND IT IS SO ORDERED this day of , 2016.

J. MARK HAYES II
Chief Administrative Judge
Seventh Judicial Circuit Court

, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
Kenneth Lee Brown, ) Case No.: 2015-CP-42-2548
) .
Applicant, )
)
V. ) RETURN AND MOTION TO DISMISS
)
State of South Carolina, )
)
Respondent. )
)

Respondent, in making its Return to the application for post-conviction relief (“PCR”)
filed by Kenneth Lee Brown (“Applicant”) on June 10, 2015, would respectfully show this
Court:

L

Applicant is currently confined in the Federal Bureau of Prisons for unrelated
convictions. Applicant was indicted at the January 1983 term of the Spartanburg County Grand
Jury for the crimes of armed robbery-and assault and battery with intent to kill (1983-GS-42-
0006); attempted armed robbery (1983-GS-42-0010); three counts of burglary and larceny
(1983-GS-42-0019, -0021, and -0031 Counts 1 and 2); burglary (1983-GS-42-0020); burglary,
armed robbery, and criminal sexual conduct, first degree (1983-GS-42-0030, Counts 1, 2, and 3).
Michael Rudasill, Esquire represented Applicant. On January 28, 1983, Applicant pleaded guilty
before the Honofable Paul M. Moore. Judge Moore sentenced Applicant to five consecutive
terms of life imprisonment, in addition to consecutive terms of 20 years for attempted armed
robbery and 10 years for armed robbery and assault and battery with intent to kill. Applicant did

not appeal.
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First PCR Application

Applicant subsequently filed an application for post-conviction relief on October 31,
1985, alleging his continued confinement was unlawful for the following reasons:

1. Ineffective assistance of trial counsel; |

2. Involuntary guilty plea; and '

3. “Sentencing judge did not comply with Rule 11 of Federal Rules- of Criminal

Procedure.” .

Respondent made its Return on May 9, 1986. An evidentiary hearing was convened on .
May 23, 1986. Petitioner was present and represented by Charles Sanders, Esquire. The
Honorable Thomas J. Hughston, Jr., denied and dismissed the application by Order dated July 2,

1986. Petitioner did not appeal the denial of his application.

Second PCR Application
Applicant filed a second PCR application on October 31, 1985, alleging he was being
held in custody unlawfully for the following reasons: r;: ;?:‘f R
1. Ineffective assistance of post-copviction relief counsel. 5'— éj

-

Respondent made its Retum and Motion to Dismiss on March 1, 1989. On bc’toberi? 1%9 the
Honorable E.C. Burnette, IIl, 1ssued a Conditional Order of Dismissal, and then a anal quer on
January 26, 1990 dismissing the matter with prejudice. Applicant did not appeal the demal of his
second PCR application.
State Habeas Petition: 2001-CP-42-0398

Applicant filed a state petition for writ of habeas corpus in circuit court on February 9,
2001, alleging he was being held in custody unlawfully for the followihg reasons:
. “Trial judge was affirmatively misinformed by the Citcuit Solicitor and misled into
believing that he was required by law to impose life sentences on [Applicant]”;
“Trial judge imposed sentence out of prejudice and corrupt motive.”;

Ineffective assistance of trial counsel; and
Entitled to a review concerning a belated appeal under White v. State.

[

mN
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Respondent made its Return and Motion to Dismiss on or about February 21, 2003. An
evide_ntiary hearing into the matter was convened on April 10, 2003. At the hearing, Respondent
made a motion to dismiss the application because there is no habeas corpus relief in the circuit
court and even if the petition were to be construed as a PCR application, it would have been
successive and time barred. In an Order dated June 5, 2003, the Honorable J. Derham Cole
issued a Final Order dismissing the matter with prejudice. Applicant did not appeal.
Current Application

In his current application, Applicant alleges he is being held unlawfully for the following

reasons:

1. “New law says anyone who was 17 years of age and sentenced to life
imprisonment is unconstitutional. U.S. Supreme Court.”
a. “Petitioner was 17 years old when crime was committed and when he was
put in jail. [Applicant] didn’t turn 18 until January 07, 1983.”

Attached to and incorporated herein are the Spartanburg County Clerk of Court records
regarding the subject convictions, the records of Applicant's State Habeas application, ! the PCR
application, and the return. Respondent reserves the right to amend this Return upon receipt of
relevant information.
II.

Respondent submits the allegation related to Miller v. Alabama, _ U.S. __ , 132 S.Ct.
2455 (2012) must be dismissed. On November 12, 2014, the South Carolina Supreme Court held
sentences of life without the possibility of parole that were imposed on juveniles violated the

Eighth Amendment under Miller and that those individuals are entitled to resentencing pursuant

to the United States Constitution. Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014). The

! Respondent’s records of Applicant's first and second PCR actions have been destroyed pursuant to agency
retention policy and in compliance with the mandates of S.C. Code Ann. §§ 30-1-10 to 180, and S.C. Code of Regs.
R.12-321.
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in successive applications. Id. The Applicant bears the burden of showing that the allegations
could not have been raised previously. Land, 274 S.C. at 246, 262 S.E.2d at 737.

With the exception of the Miller v. Alabama claim, the Applicant could have raised any
new grounds for relief in his prior PCR applications. The Applicant has failed to present any
reasons why he could not have raised such allegations in his previous PCR application.
Accordingly, to the extent the Applicant raised any additional issues in his application,
Respondent moves for a summary dismissal of the application as successive,

| A

Furthermore, to the extent Applicant raises any issues aside from the Miller v. Alabama
claim, Respondent submits this Application for Post-Conviction Relief shoulci ‘also be summarily
dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction
Procedure Act (“the PCR Act”). S.C. Code Ann. §17-27-10 to -160. Subsection 17-27-45(a)
provides:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an
appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to
all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
Applicant pleaded guilty to the offenses he challenges in this Application on January 28, 1983.
This Application was filed on June 10, 2015, well beyond the expiration of the statutory filing
period. )

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994).
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG

2015-CP-42-2548
KENNETH LEE BROWN, #56822-004,

Applicant,
vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA,
Respondent.
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circuinstance of service by mail.

3. I have this day served a copy of the Return and Motion te Dismiss on the
above-captioned miatter on the following person by depositing same in the United States mail,
postage prepaid:

Kenneth Lee Brown, #56822-004
USP Coleman I

U.S. Penitentiary

P.O. Box 1033

Coleman, FL 33521

DATED this 19" day of September, 2016.

Ashley Hawor(l, Legal Assistant
For Respondent
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The State of South Carolma . INDICTMENT FOR

County of Spa“a“b"‘rg _ _ BURGLARY AND LARGENY

h  gay o cdanUATY.

At a Court of General Sessions, convened on the

19.83" the Grand Jurors of __Spartanburg County present upon their oath:
:M R e e ) o e e IR e wr " T e s TR———
COUNT ONE — BURGLARY
That Kenneth Lee Brown
did in _ Spartanburg _County- on or about the __25th day. of October
19_'~£&, in the nighttime, break and enter the dwelling house of another, to wit:
Caroleen J. Banks
with intent to commit & felony therein.
COUNT TWO -—LARGEN’Y
Tt i . i TR T e e T el e S T e " R Rt 0 T s e T et --—';
That Kenneth Lee Brown N T
did in __ Spartanburg County on or about the _25th day of __October

19__82, feloniously take and carry away the personal goods of _Carcleen J. Banks

less than $200

of the value of hibtéAhbh/fitty dollars, described as follows:
A sum of money and car keys and a 1976 Datsun

4

Wt

with intent to deprive the owner(8) permanently of such property.'

Aga.mst the peace and dlgmty of the State, and contrary to the statute in such case made and
pmwded. T . :
Solicitor
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3 . x> 80325
FORM ¢ LI ¢ ) . ) N - A
- < * .
B ¢
. INDICTMENT FOR
The State of South Carolina berelars. Aroed Zob
: urglary, Arme ery &
County of Spartanburg . Criminal Sexual Conduct, lst. Deg.
- — ) -
— . At & Court of General Sessions, convened on the — A7th gay of _ January .
Zosimeeer Hipipee A b i R i T e S
' 19535::, the Grand Jurors of Spartanburg County present upon their oath:
That ___Kenneth Lee Brown
did in Spartamburg " County on or about the _Dth day of . :August |

19__82 in the nighttime, break and enter the dwelling house of anoﬁher, to-wit:

Beatrice Murphy with intent to commit a felony therein,

Count— II — Armed Robbery

That Kenneth Lee Brown did in Spartanburg County on or about the 2¥th day of Au‘gust —
1982 did willfully and unlawfully, while armed with a.deadly weapon, to-wit. a k;xife,
e e-COMDIt the offense.of- armed vmbbenyﬁh)t.ieloniauslwdnﬁczcibly—sakma@-a—amﬁ MOAEF-—e~ -
from Beatrice Murphy by putting her in féar of losing her life or sustaining serious bodily

harm in violaion of Section 16-11-330 (1) of the 1976 Code of Laws of S. C.

£o

Count III - Criminal Sexual Conduct, lst Deg.

That Kemnneth Lee Brown did in Spartanburg County on or about the 20.th day of Thfglist: -
1982 willfully and unlawfully commit first degree criminal séxual conduct against ‘
. ﬁeatrice Murphy in that ile caused her to perform oral sex with him in wiolation of
Section 16- 3—651 and more ?pecifically Section 16-3~-652 of the 1978 Curulative -~ . .

Supplement to the Code of Laws of 8. C., 1976.

e L

Against the peace and dignity of the State, and contrary to the statute fn such case ahd made and

Solicltor

- provided.
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605885
Form 1t * PR o ° -
The State of Soui'h Carollno INDICTMENT FOR
County of Spartanburg . BURGLARY AND LARCENY
At-a Court of General Bessions, convened on the 17th day of __January -
19&3_ the Grand Jurors of ___Spartanburg "‘County present upon their oath:
- -"-\.....—\..' e N A PSP Sttt e i S T *—-r—-'-':"-'""-'-'-\—-z--"—’.""'/’"“";’."
i I I R - ‘ N A,
COUNT ONE — BURGLARY et oa T : -
) * That ¢ J(_enneth_Laa_Bmwn_ '
_____ did in Spartanburg — Count*y_ on or about the 26th . day of - Qctc:)ber

82 '
19_., in the mghthme, break and enter the dwelling house of another, to wit: —
: ) Rbbert McFarlinw.

with intent to commit a felbny_ therein.

COUNT TWO — LARCENY

el ,Mma,ﬂ-\,%n _.-.-_.:’T'— YT ek

e e e e+ et S D

A That Kenneth Lee Brown

did in Spartanburg County on or about the __26th _day of __ October

19_2<¢ 82 , feloniously take and carry away the personal goods of ___Robert MeFarlin =~~~
' 43200

of the value of more than fr{féy dollars, described as follows:

s - a sun of money, a watch and a Visa card

i

with intent to deprive the owner(s) pérmanently of such property.

Agamst the peace and dignity of the State, a.nd contrary to the sta.tute in such case made and .

prowded ] e

__M

Solieitor -
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Fom. u o~ 2 > s
. * ' _ ) ~ L .
The State of South Carolina INDICTMENT FOR
County of Spartanburg BURGLARY AND LARCENY
" At a Court of General Sessions, convened on the ___ V7th day of January -
1983 tre Grand Jurors of Spartanburg County present upon their oath:
T e T R e s i e e e oL .
WE RS 8 1 T GOUNT ONE — BURGLARY , S R

That Kenneth Lee Brown

didin .. Spartanburg

County on or about the . .29tH. . gay of _ October

19&, in the nighttime, break and enter the dwelling house of another, to wit:
' Annie McDowell -

with intent to commit a felony therein.

COUNT TWO — LARCENY

- e T " o v = = s e s e,
- v— B

That

it ST s i, L e

i

did in County on or about the day of
19

, feloniously take and carry away the personal goods of

of the value of more than fifty dollars, deseribed as follows: _
4

with intent to deprive the owner(s) permanently of such propérty.

—_ Against the peace and dignity of the State, and contrary to the statute in such case made a.n@

——————— e ————

- provided.

. Solicitor
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Form 11 -
The State of South Carolina INDICTMENT FOR
County of Spartanburg BURGLARY_ AND LARCENY
At a Court of General Sessions, convened on the _1L day of __January
Spartanburg County present upon their oath:

19'_8?;, the Grand J;.xrors of

e e e N

- . e T N e

COUNT ONE — BURGLARY

3 LRI

! o R

That ‘Kenneth Lee Brown

day of _October

did in Spartanburg . . County on 6r about the _30th

19_82 , in the nighttime, bregk and enter the dwelling house of anothér, to wit:

Martha Simuel

with intent to commit a felon& therein.
o

P

COUNT TWO — LARCENY

PRy
S ——

g T e v Lo BroWT -
Spartanburg County on or about the 30th day of __October

did in

Martha Simuel

, feloniously take and carry away the personal goods of

A

19 82

of the value of more than fi%}g Odollars, described as follows:
[}
4 purse and contrents

v .
ra g Py

with intent to deprive the ow-nef(s) permanently of such property.

Against the peace and dignity of the State, and contrary to. the gtatute in such case made and

— — T T et e

. provided

Solicitor
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The State of South Caro_lina

:;-..;/83

Witnesses
C. Parker

Sbattanburg

N:

¥
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COURT OF GENERAL SESSIONS

o

“w

Torm, 1983

JANUARY 17

{23e@)
TSI/
adpuf Suippwaag

. . Y L wkNdm \L\\LWMMWM

- (8L

30009 FO FI8TD

Vv cec AN/ Y/ &
e 0honadnnipns ) reateanns saiagssredne "mmwgpﬂgt
*quem3oTput uTlTM 8UL WO

.:!!.;&ﬁw@%@w...\v:&ﬁ%..ﬁ..&&:\&é«...op £a7708

peeoTd pus uosaed gedoad umo Lw ut xevedds Lgogey

¥ \m._u.\...w..d%u.\v.\@.\%.xH

e m ST R ..dfl.).l.h.v\“m'url - ”ll. - — DL
P
o i 3
i o > H E
w g | @
- g S 5
< g = 2 S g
- o uﬂ. =1 8
@ B w2 . g
v > o “um o R
w k] = 2 g
O 5 |3
H ..m —— m__ ﬂ ’
T m (o) =3 [
z 8
N =
8
3
£
It
b
7]
..I
d
o
>
»
. i
A | 2 -7 d
7 A




)

[$A

.

“

o : .“ . ’ T 764997
:\Foms s :

r
, " - .

The State of South C arolina. INDICTMENT FOR

: Spartanburg -

County of " Attempted Armed Robbery

At a Court of .General Sessions, convened on the 7th day of _; January
19&,‘ the Grand Jurors of Spartanburg : County present upon their oath:
Pt SUADUERURT VRIS S PPt TS S g e VIR A T * i -

. e ~ -COUNT ONE ) .

That . . Kenneth Lee Browm
did in Spartanburg: - - - - Gotnty: on or about the 6 R day of October
19_82,

did willfully and unlawfully while armed with a deadiy weépon, to-wit: a pistol, attempt

to rob Buddy Murray in-violation of Sectionm 16~11-330 (2) of the 1976 Code of Laws

S. C.
COUNT TWO
That
[}
did in . County or sbout.the - day of
9.,

———
.  ————— e,

—~

Against the peace and dignity of the State, and contrary to the sta.tute‘in such cases made and

provided.

. Solieltor .
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£. W. Wolfe
G. W. Greer
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Spartanburg

'COURT OF GENERAL SESSIONS °
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THE STATE

" VS,
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803217

. INDICTMENT FOR
The State of South Carolina (-
County of Spartanburg \ Armed Robbery & A & B W/Intent to Kill
17th u
~_Ata Court of General Sessions, convened on tl_x_e - 7 day of Jan. ary '
19§§_,, the Grand Jurors of Spartanburg County present upon their oath: _
_ That —_ Kenneth pge Brown

S
did in partanburg

82
19—

pistol, commit.

a sum of money,

him in fear of

" Cotnty on or about the l4th day of - October .

did willfully and unlawfully, while armed with a deadly weapon, to-wit: a

the offense of armed robbery by feloniously and forcibly t:aking
a billfold with contents and a watch from Weldon Burnett by putting

1osiﬁg his life or sustaining serious bodily harm in violation of.

Section 16-11-330 (1) of the 1976 Code of Laws of s. C.

———

That Kenneth Lee Brown did in Spartanburg County on or’ about the l4th day of October

. .Gount-FLomh-&B WATKALL .- — - -

1982, with malice aforethought commit an assault and battery upon one Weldon Burnett

with intent to.kill the said Weldon Burnett by beating him in the head with a cement

block.

Against the pea

provided.

ce and dignity of the State, and contrary to the statute in sach-case and made and

. Solicitor
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