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John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 1 1,
John Doe 193, Father Doe 194, and John Doe 194......eceeervvveereeeeoeoeoevon, Respondents,

V.

The Bishop of Charleston, A Corporation Sole; and the

Bishop of the Robert Gugliemone, The Bishep of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,
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Official capacity; Robert J, Baker, former Bishop of Charleston,

in his official capacity; Lawrence E. Richter, Jr., David K. Haller,

and Richter and Haller, L2 7 U X SRS ««r..Defendants,

Ofivhom, L T

The Bishop of Charleston, A Corporation Sole, and the .

Bishop of the Robert Gugliemone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,
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Official capacity; and Robert J. Baker, former Bishop of,
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The Appellants hereby appeal several Orders of the Honorable J.C, Nicholson. Two of

the Orders were filed on October 26, 2016, and the Appellants received written notice of those

Orders on or about October 26, 2016. However, the Appellants filed timely motions o alter or

amend those Orders pursﬁant to Rule 59(e), SCRCP ‘The A;péndcd Orders ruling on those

timely Rule 59(e) motions were filed on May 4, 2017, The Appellants received written notice of

both Orders on May 4, 2017. Copies of all written Orders that are the subject of this appeal are

attached.

May 4, 2017
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON FOR THE NINTH JUDICIAL CIRCUIT

JOHN DOE 2 AND JANE DOE 4, :
' CASENO.: 2010-CP-10-5520

N

PLAINTIFES;
Y.

THE BISHOP OF CHARLESTON A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGN OR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY: ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K.HALLER; AND .
RICHTER & HALLER, LLC,
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CASENO.: 2010-CP-10-7
PLAINTIFF,
V.

THE BISHOP OF CHARLESTON, A

. CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF -
CHARLESTON, IN HIS OFFICIAL CAPACITY:
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCE E.
RICHTER, JR’; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,
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DEFENDANTS.
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JANE DOE 11,
) CASENO.: 2012-CP-10-5559
PLAINTIEF,

V.

THE BISHOP OF CHARLESTON A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON IN HIS OFFICIAL CAPACITY:;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
- OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR; DAVID K. HALLER; AND
RICHTER & H.ALLER, L1C,

DEFENDANTS.,

JOHN DOE 193,
PLAINTIFF,

"‘CASENO.: 2013-CP-10-3733

THE BISHOP OF CHARIESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV, MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,

- FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCE E,
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER 1LIC,

VV\JV\./VVVVVV.&.J‘-\/VVV\JVVWV vvvvvv\.{vvvvvvvvv’vvvvv
. . . .

DEFENDANTS.
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FATHER DOE 194,

CASE NO.: 2013-CP-10-4175
PLAINTIFF,

Y.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF - .
CHARLESTON, IN HIS OFFICIAL CAPACITY H
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS .
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCE E. .
RICHTER, JR.; DAVID K HALLER; AND .
RICHTER & hALLER LLC, e

DEFENDANTS.

JOHN DOE 194,

PLAINTIFF,
@(\THE BISHOP OF CHARLESTON, A

CASE NO.: 2013-CP-10-4176

CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF ‘
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGN OR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERTJ BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCE E.
RICHTER, JR; DAVID K. HALLER; AND
RICHTER & HALLER LLC,

DEFENDANTS.

. [

THIS MATTER came before the Court at various status conferences held over the past

several months attended by counsel for all parties. As set forth more fully below, puisuant to
3
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Rules 18(c) and 42(b), SCRCP, and based on the pléadings, evidence of record, arguments of
counsel, and applicable law,' the Court. hereb};v orders that Plaintiffs’ claims against the Bishdp of
Charleston, a gomoraéon sole; Rober{ G'u'gliemom.a,' th'.eBisﬁop of Charleéton, in.-hj; official
capacity; Rev. Mons;ignor Martin Laughlin, former administrator of the Diocese of Charleston, in
his official capacity; and Robert J. Baker, former Bishop of Charleston, in his official capacity
(collectively, the “Diocese Defendants™) be tried separately and before any trial of Plaintiffs’
claim against Lawrence E, Ri:chter,. Jr; David X Hal'ler; and Richter & Haller, LLC
(collectively, the “Lawyer Defendants”).

Under the South Carolina Rules of Civil Procedure, the Court may ordexl- the separate trial
of any claims or issues “in furtherance of convenience,” *to aveid prejudicé,” or “when separate
trials will be conducive to expedition and economy.” Rule 42(b), SCRCP.. Here, the Court

concludes that all of these reasons — expediency, the avoidance of prejudice, and convenience —

~ militate in favor of separate. trials for the claims against the Diocese Defendants and the Lawyer

Y

Defendants. Indeed, the Court believes that atternpting to present the claims against the Diocese
Defendants anij Lawyer Defendants to a jury. in a ;uni.ﬁed proceeding would likely result in
unnecessary juror confusion. '

'Expediency. Separate trials are particularly appropriate “where the determination of one
claim may obviate the neec\i to adjudicate one or more other claims.” Moore’s Fed. Prac. Civ.
§ 42.20[4}{d] (interpreting federal rule that is'.substan_tive.ly the same as Rule 42(b), SCRCP). In
this case, the claims against the‘Lawyer befendants are explicitly alternative to the claims
against the Diocese Defendants. ;I‘hus, a finding of liability against the Diocese Defendants

would negate the claims against the Lawyer Defendants. The Court concludes that this strongly

militates in favor of separate trials, as a set of short trials against the Diocese Defendants alone
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could resolve the cases in their entirety, rather than a series of much longer and more
complicated trials against both sets of defendants.

Avoidance of Prejuéice. In addition, the Court concludes that the Lawyer Defendants
would be prejudiced in at least two significant ways if the claims agai‘nst the Diocese Defendants

were tried at the same time.

. First, the case against the Diocese Defendants involves allegations of serious
sexual’ abuse against minors. Forcing the Lawyer Defendants to sit at the same
table as co-defendants is likely to prejudice the jury against them. This would be
unfair and improper, as the Lawyer Defendants are not alleged to have engaged in
any kind of sexual abuse,

. Second, the Court concludes that attempting to try sexual abuse claims against the
Diocese Defendants and alternative legal malpractice claims against the Lawyer
Defendants in the same proceeding is likely to confuse the jury. If both sets of
claims were tried at-the same time, the jury would be presented — in a single
proceeding — with evidence of alleged sexual abuse, the Diocese Defendants’
alleged cover-up of such abuse, the Diocese Defendants’ alleged failure to
respond to the plaintiffs’ notice of such abuse, the notice procedures in the
underlying class action settlement, the plaintiffs’ claim that they did not receive
notice of the class action settlement, competing expert testimony on the standard
of care for class action lawyers, and the Lawyer Defendants’ acts in litigating and
settling the class action. The Court believes that this is more than a jury can
reasonably be expected to handle in a single proceeding, and the Court further
believes that forcing a jury to do so is likely to prejudice the Lawyer Defendants,
as the primary issue the jury will undesstand and remember is the alleged sexual
abuse. : :

For both of thege reasons, the Court concluéés. that 'the most 'prud,e.nt course is for the Lawyer
Defendants to l?é accorded separate trials from the Diocese Defendants.

Convenience. 1t is generally held that separate trials are more convenient where the
claims *“contain 'substan.tially differe_':nt material” or “raise new or complex issues,” or where a
unified procee‘;cjiing would “undermine the focus of the trier of Fact” or “confuse the issues.”

Moore’s Fed, Prac, Civ. § 42.20[4][b]. Here, the Court concludes that the claims against the

- Diocese Defendants are latgely negligent supervision claims concerning the failure to supervise

the priests who allegedly sexually abused the plaintiffs, whereas the claims against the Lawyer
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Defendants are largely legal claims-conceming the complex intricacies of class action practice.
Because these sets of claims and the issues involved .a:e very different—, the Court be.lieves that it
would be more.convenient to try them separately. Likewise, the Court believes that asking ajury
to consider, at-,: the same time, sexual abuse and complicated legal malpractice questions will
likely confuse the jury. For all of these reasons, the Court concludes that convenience dictates
that the claims against the Diocese Defendants and. the Lawyer Defendants be tried separately.
Prejudice. Finally, the Court concludes that separate trials will not prejudice any party to
these proceedings, as all parties will have their day in Court. Moreover, the Couﬁ believes that
the claims against the Diocese Defendants and the Lawyer Defendants are sufficiently distinct
that they can be tried separately withqqt conﬁls_ior'i. or I;rejpdice; indeed, it is the Court’s view
that confusion and prejudice are more likely to occur if the claims are tried together. ’
WHEREFORE, based on the pleadings, evidence, discovery materials to date, arguments
of counsel and, applicable law, the Court hereby orders that Plaintiffs® cases against the Diocese

Defendants shall be tried SEPARATELY and BEFORE any cases are tried against the Lawyer

mﬂ,:z@

\7!n. J.C/Nichojson, Ir., Circuit Judge _~

Defendants, .

AND IT IS SO ORDERED.

October= | 2016

s

Charleston, South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON .

JOHN DOE 2 AND JANE DOE 4, .
PLAINTIFFS,

\'A

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL
CAPACITY; REV. MONSIGNOR MARTIN

LAUGHLIN, FORMER ADMINISTRATOR OF

THE DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERTJ. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE. -.
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,

DEFENDANTS.

~

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL
CAPACITY; REV. MONSIGNOR MARTIN
LAUGHLIN, FORMER ADMINISTRATOR OF
THE DIOCESE OF CHARLESTON, , INHIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,
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”X PLAINTIFF, .

DEFENDANTS.
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)
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IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT

CASE NO.: 2010-CP-10-5520
h’_———“

ORDER ON LIMITED

' ¢ .- COLLATERAL REVIEW

CASE NO.: 2010-CP-10-7233



CASE NO.: 2012-CP-10-5559
PLAINTIFF,

V.

THE BISHOP OF CHARLESTON, A -
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF .
CHARLESTON IN HIS OFFICIAL CAPACITY;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERTJ BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE 4
RICHTER, IR; DAVID K.HALLER; AND" °
RICHTER & I—ALLER LLC,

DEFENDANTS.

CASE NO.: 2013-CP-10-3733
- PLAINTIFF, : . .

V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE ’
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE,
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & I-\ALLER LLC,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
g
JOHN DOE 193, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
g
DEFENDANTS. )
)
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FATHER DOE 194,

CASE NO.: 2013-CP-10-4175
PLAINTIFF,

V. S

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT -
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE  °
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K, HALLER; AND
RICHTER & HALLER, 1L1C,

. DEFENDANTS.

_ JOHN DOE 194,
} PLAINTIFF,

CASE NO.: 2013-CP-10-4176

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF ’I‘HE .
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS .
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER LLC,

DEFENDANTS. !

THIS MATTER CAME BEFORE THE COURT on the motion of Defendants Lawrence
E. Rlchter, Jr David K. Haller, and Richter & Haller, LLC (collectively, the “Lawyer
Defendants™) to alter and amend the Court’s order of December 7, 2015, denying the Lawyer
Defendants’ m:)tion for summary judgment.: _Spediﬁcal ly, the Lawyer Defendants moved that the

3
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Court conduct a limited collateral review of the underlying class action and determine whether
that action is binding on the plaintiffs in these matters, The-Court agrees that a limited collateral
review is prOpei' and therefore grants the motion to alter and amend to the extent that it requests
such a review.

In the Complaints, Plaintii:‘fs specifically allege that their causes of action against the
Lawyer Defendants are only .pertine.nt if they, as allege'd absent class members in a prior class
action, ;ue precluded from' pursuing claims against the Diocese Defendants. (See, e.g. -5520
Compl. 11 177, 196.) Thus, the Compla'ints, by their own terms, present a threshold question:
Are Plaintiffs precluded from pursuing.c_laims against the Diocese Defendants?

Our Sui)reme Court set fdrth_;th_e-framev)ork‘ for '.deciding such-a question in Hospitality
Management Associates v. Shell Oil Co., 356 S.C. 644, 591 S.E.2d 611 (2004). There, the Court
held that the tnal court should conduct a “limited collateral review” of the prior class action to
determine whether it binds the absent class members no@ trying to bring suit, Id. at 660, 591
- SE.2d at 619-2&).‘ That review consists of.rqviewing the record in the prior class action to
determine; “(1) whether there were safeguards in place to guarantee sufficient notice and
adequate represenfatior-x,; and (2) whether such safeguards were, in fact, applied.” Id. at 660, 591
S.E.2d at 619-20.

The Court has reviewed the record in the in':_der:lyin_g class action and c.onclndes that the
class action court did not incorporéite sat:eguards to .provi;ie sufficient notice because notice by
publication was not provided by the Court substantially outside. of the geographic territory of
South Carolina.' The Court nonetheless recogniz;as that actual notice was provided to many

class members and that notice of the class action was published by numerous media outlets

' The Court recognizes that some areas bordering South Carolina—such as Augusta, Georgia—
did receive notice by publication. Nothing in this order is intended to suggest that the notice
provided in such areas was in any way inadequate,

4
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outside of South Carolina and that some class members received sufficient notice by those
means. Therefore, the Court now concludes that the notice plan directed by the class action

Court did not éatisfy due process as tg.putative-class members who (1) did not receive aciual
. .
notice and (2) lived outside of the areas in which notice was published.
At this time, the Court has not reviewed—or been asked 1o review—whether any specific

plaintiff in any of the pending cases received sufficient notice of the class action. Counsel may

make such arguments as they deem appropriate in light of 'th:c_: conclusions of law set forth herein.

sz

on. J.C. Nicholson, Jr., Circuit Jud

AND IT IS SO ORDERED,

Octobe; , 2016

Charleston, Setith Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

JOHN DOE 2 AND JANE DOE 4,
PLAINTIFES,

v,

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAFACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS.
OFFICIAL CAPACITY; LAWRENCEE,
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,

DEFENDANTS.

VNS RNRRNERGENAS L O
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) INTHE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT

CASENO.: 2010-CP-10-5520

AMENDED ORDER
BIFURCATING TRYALS
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JOHN DOE 10,
PLAINTIFF,
V.
THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT

GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;

REV. MONSIGNOR MARTIN LAUGHLIN, . .

FORMER ADMINISTRATOR OF THE'
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER. BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE. '
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER, LLC, -

DEFENDANTS,
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JANEDOE 11,
PLAINTIFF,

V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS :
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE,
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,

DEFENDANTS.

‘OFFICIAL CAPACITY; ROBERT J. BAKER,

JOHN DOE 193,
PLATNTIFF,
V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT i
GUGLIEMONE, THE BISHOP OF -~ - -
CHARLESTON, IN HIS OFFICIAL CAPACITY:;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS

FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCE E.
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & BEALLER, LLC,

DEFENDANTS.

. . Y.
' -
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FATHER DOE 194,
CASENO.: 2013-CP-10-4175

PLAINTIFF,
V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV, MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, INHIS .
OFFICIAL CAPACITY; ROBERT J. BAXER,
FORMER. BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,

DEFENDANTS.

JOHEN DOE 194, oo :
CASENO.: 2013-CP-10-4176
PLAINTIFF,

V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF .
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV., MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,’
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; AND ;
RICHTER & HALLER, LLe, o DR

DEFENDANTS.

vvvvvvvvvvvvvvvvuvvvvvvvvvvvvvvvuv\Ivvvvvvv
. . .

1339395v1, o~ . ° o el

e
SEN
g
R

017



AR

JOHN DOE 245 AND FATHER DOE 245, ) ~
CASENO.: 2015-CP-10-5486

PLAINTIFE,
V.
THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT .
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY,
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; RICHTER,
& HALILER, LLC

DEFENDANTS.

JOHN DOE 297, CASE NO.: 2016-CP-10-1632

PLAINTIFF,
V.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
THE BISHOP OF CHARLESTON, A )
CORPORATION SOLE; ROBERT - )
GUGLIEMONE, THE BISHOP OF )
CHARLESTON, IN HIS OFFICIAL CAPACITY; )
REV. MONSIGNOR MARTINLAUGHLIN, )
FORMER ADMINISTRATOR OF THE )
DIOCESE OF.CHARLESTON, IN HIS )
OFFICIAL CAPACITY; ROBERT J. BAKER, )
FORMER BISHOP OF CHARLESTON, INHIS )
OFFICIAL CAPACITY; LAWRENCEE. )
RICHTER, JR:; DAVID K. HALLER; AND )
RICHTER & HALLER, LLC, )
)
)

DEFENDANTS.

THIS MATTER came before the Court at various status conferences held over the past

several months attended by counsel for all parties and on motions to alter or amend the Court’s

4.
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Order Bifurcating Trials entered on October 26, 2016 filed by Plaintiffs and the Diocese
Defendants. As set forth more fully below, pursuant to Rules 18(c) and 42(t), SCRCP, and
based. on the pfeadings, evidence of record, arguments of counsel, and applicable law, the Court
hereby orders that Plaintiffs’ clia.ims against the-Bishop of Charleston, a corporation sole; Robert
Gugliemone, the Bishop of Charleston, in his official capacity; Rev. Monsignor Martin Laughlin,
former administrator of the Diocese.of Charlesten, in his-oﬁigial capacity; and Robert J. Baker,
former Bishop of Charleston, in his official capacity (w.l]ecﬁvely, :the “Diocése Defendants™),
except for the civil conspiracy claim, be tried.sepamieiy and before any 1rial of Plaintiffs’ claim
against Lawrence E. Richter, Jr.; David K. Haller; and Richter & Haller, LLC (collectively, the
“Lawyer Defendants). . .

Under the South Carolina Rules of Civil l;.r<;cedure, the Court r'nay order the separate trial
of any claims v issues “in furtherance of convenience,” “to avoid prejudice,” or “when separate
trials will be c;onducive to expedition and ecc;nomy." Rule 42(b), SCRCP. Here, the Court
concludes that all of these reasons — expec.iiency, the avoidance of prejudice, and convenience —
militate in favor of separate trials for the claims a‘gainst'tht;. Diocese Dc.fendants and the Lawyer
Defendants. Indeed, the Court believes that attempting to present the claims against the Diocese
Defendants and Lawyer Defendants o a jury in a unified proceeding would likely result in
unnecessary juror confusion.

Expediency. Separate trials are parﬁcl.xlarly appropriate “where the defermination of one
claim may obviate the need to adjudicate one or more other claims.” Moore’s Fed. Prac. Civ.
§ 42.20[4][d] (interpreting federal rule that is substantively the same as Rule 42(b), SCRCP). In
this case, the claims against the Lawyer Defendants are explicitly alternative to the claims
against the Di;mese Defendants. Thus, a finding of liability against-the Diocese Defendants
would negate tiae claims against the Lawyer Defendants. The Court concludes that this strongly

s
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militates in favor of separate trials,.as a set of short trials against the Diocese Defendants alone

could resolve the cases in their entirety, rather than a geries of much longer and more
complicated tri;lls against both sefs of defen@an@s. ': ) )

Avoidance of Prejudice.- In addition, the Court concludes that the Lawyer Defendants
would be prejudiced m at least two significant ways if the claims against the Diocese Defendants

were tried at the same time.

© First, the case against the Diocese Defendants involves allegations of serious .

sexual abuse against minors. Forcing the Lawyer Defendants to sit at the same
table as co-defendants is likely to prejudice the jury against them. This would be
unfair and improper, as the Lawyer Defendants are not alleged to have engaged in
any kind of sexual abuse.

. Second, the Court concludes that attempting to try sexual abuse claims against the
Djocese Defendants and altemative legal malpractice claims against the Lawyer
Defendants in the same proceeding is likely to confuse the jury, If both sets of
claims were fried at the same time, the jury would be presented — in a single
proceeding ~ with evidence of alleged ‘sexual’ sbusé, the Diocese Defendants’
alleged cover-up of such abuse, the Diocese Defendants® alleged faihure to
respond fo the plaintiffs’ notice of such abuse, the notice procedures in the
uaderlying class action settlement, the plaintiffs’ claim that they did not receive
notice of the class action setilement, competing expert testimony on the standard
of care for class action lawyers, and the Lawyer Defendants” acts in litigating and
settling the class action. The Court believes that this is more than a jury can
reasonably be expected to handle in @ single proceeding, and the Court firther
believes that forcing a jury to do so is likely to prejudice the Lawyer Defendants,
as the primary issue the jury will understand and remember is the alleged sexual
abuse,

For both of these reasons, the Court concludes that the most prudent course is for the Lawyer
Defendants to be accorded separate trials from the Diocese Defendants.

Convenience, 1t is generally held that separat.e .tn'als are more canvenjent where the
claims “contain substantially diﬁ'erent. ma.ten'al” or -“r;ﬁselne-.\;r or comp:lt-e; issues,” or where a
unified proceeding would “undermine the focus of the trier of fact” or “confuse the issues.”
Moore’s Fed. Prac. Civ. § 42.20[4][b]. Here, the Coutt concludes that the claims against the
Diocese Defendants m:e largely negligent supervision-claims concerning the failure to supervise

6
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the priests who allegedly sexually abused the pleaintiffs, whereas the claims against the Lawyer
Defendants are Jargely legal claims concemning the complex intricacies of class action practice,
Beca;use these sets of claims and the issues involved are very different, the Court believes that it
would be more convenient to try them separately. Likewise, the Court believes that asking a jury
to consider, at the same time, sexnal abuse and é;amplic.a‘lteci Jegal malp.réctica questions will
likely confuse the jury. For all of these reasons, the Court concludes that convenience dictates
that the claims against the Diocese Defendants and the Lawyer Defendants be tried separately,

Prejudice, Finally, the Coﬁrt concludes that separate trials will not prejudice any party 1o
these proceedings, as all parties will have their day in Court, -Moreover, the Court believes that
the claims against the Diocese Defendants and the Lawyer Defendants are sufficiently distinct
that they can be iried separately without confusion or prejudice; indeed, it is the Court’s view
that confusion and prejudice are more likely fo occur if the claims are tried together,

The Court further concludes that the civil conspiracy claim alleged against all defendants
should not be tried in the initial trials against the Diocese Defendants, but instead reserved for
any subsequent trials involving the Lawyer Defendants. .The Court reaches this conclusion
because the civil conspiracy claim is similar to the claims asserted against the Lawyer
Defendants inasmuch gs it involves the defendants’ alleged acts or omissions concerning the
class action settlement, and dissimil.ar to the: .other . t.:lai‘mgs; against the Diocese Defendants
inasmuch as it does not focus on the allegations of substantive sexual abuse, Therefore, the civil
cohspiracy claim shoﬁld not be fried with the substantive s'exual abuse claims against the Diocese
Defendants, but rather with the legal malpracﬁge and similar claims egainst the Lawyer
Defendants. V . '

WHEREFORE, based on the pleadings, evidence, discovery materials to'date, arguments
of counse] and-applicable law, the Court hereby orders that Plainfiffs’ cases against the Diocese

7
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Defendants shall be tried SEPARATELY and BEFORE a.ny cases are tned against the Lawyer

" Defendants. The Court further grant's Plamuﬂ‘s' mot:on to aJter and amend to the extent that the
Court has corrected the caphon to include all Doe cases assigned to the Court and to the extent
that the Court has clarified when the civil conspiracy claim will be med. The Court denies

Plaintiffs' motior. to alter and amend in all other respects The Court also denies the Diocese

Defendants’ motion fo alter and amend

ANDITIS 80 :ORDERED. o . WM /

e Hongfable J.C. Nicholson/Jr.
inth Judicial Circuit

May 3, 2017
Charleston, South Caroclina
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON _
JOHN DOE 2 AND JANE DOE 4,

V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL
CAPACITY; REV. MONSIGNOR MARTIN
LAUGHLIN, FORMER ADMINISTRATOR. OF
THE DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; AND - -
RICHTER & HALLER, LLC,

PLAINTIFFS,

DEFENDANTS.

)} IN'THE COURT OF COMMON PLEAS

) .
') FOR THE NINTH JUDICIAL CIRCUIT

CASENO.: 2010-CP-10-5520

AMENDED ORDER ON LIMITED
.. COLLATERAL REVIEW
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JOHN DOE 10,

V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL
CAPACITY; REV. MONSIGNOR MARTIN
LAUGHLIN, FORMER ADMINISTRATOR.OF
THE DICCESE OF CHARLESTON, INHIS -
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF-CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,

PLAINTIFF,

DEFENDANTS.
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JANEDCE 11,

V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF

PLAINTIFF,

CHARLESTON, IN HIS OFFICIAL CAPACITY:

REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE. - .
RICHTER, IR,; DAVID K. HALLER; AND
RICHTER & HALLER, LLC,

DEFENDANTS,

)
)
)
)
)
).
)
)
)
)

JOHN DOE 193,

V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF

PLAINTIFF,

CHARLESTON, IN HIS OFFICIAL CAPACITY:

REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR.; DAVID K. HALLER; AND -
RICHTER & HALLER, LLC,

DEFENDANTS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
)

1TE2 .

024

CASENO.: 2012-CP-10-5559

CASENO.: 2013-CP-10-3733




FATHER DOE 194,
PLAINTIFF,
V.

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF C
CHARILESTON, IN HIS OFFICIAL CAPACITY;
REV., MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OF THE
DIOCESE OF CHARLESTON, IN HIS -
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE,
RICHTER, JR.; DAVID K. HALLER; AND .
RICHTER. & HALLER, LLC,

DEFENDANTS.

CASENO.: 2013-CP-10-4175

JOHN DOE 194,
PLAINTIFF,
V.

THE BISHOP OF CHARLESTON, A.
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACITY;
REV. MONSIGNOR MARTIN LAUGHLIN,
FORMER ADMINISTRATOR OR THE
DIOCESE OF CHARLESTON, INHIS -
OFFICIAL CAPACITY; ROBERT J. BAKER,
FORMER BISHOP OF CHARLESTON, IN HIS
OFFICIAL CAPACITY; LAWRENCEE.
RICHTER, JR:; DAVID XK. HALLER; AND
RICHTER & r-IALL L, LLC,

DEFENDANTS.
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JOHN DOE 245 AND FATHER DOE 245,
: CASENO.: 2015-CP-10-5486

PLARYTIFF,
.

THE BISHOP-OF CHARLESTON, A
CORPORATION SOLE; ROBERT
GUGLIEMONE, THE BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACI'I'Y
REV. MONSIGNOR MARTIN LAUGHLIN, a
FORMER ADMINISTRATOR OF THE DIO CESE

OF CHARLESTON, IN HIS OFFICIAL

CAPACITY; ROBERT J. BAKER, FORMER
BISHOP OF CHARILESTON, IN HIS OFFICIAL
CAPACITY; LAWRENCE E. RICHTER, JR.;

DAVID K. HALLER; RICHTER & HALLER,

LLC,

)
)
)
)
)
)
)
)
)
)
)
)

DEFENDANTS.

JOHN DOE 297, CASENO.: 2016-CP-10-1632
PLAINTIFF,

)
)
)
)
)
)
)
)
)
)
)
)
).
, )
V. )
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE BISHOP OF CHARLESTON, A
CORPORATION SOLE; ROBERT GUGLIEMONE,
THE BISHOP CF CHARLESTON, IN HIS
OFFICIAL CAPACITY; REV. MONSIGNOR
MARTIN LAUGHLIN, FORMER
ADMINISTRATOR OF THE DIOCESE OF
CHARLESTON, IN HIS OFFICIAL CAPACITY:
ROBERT J. BAKER, FORMER BISHOP OF
CHARLESTON, IN HIS OFFICIAL CAPACIT Y,
LAWRENCE E. RICHTER, JR.; DAVID K.
HALLER; AND RICHTER & HALLER, LLC,

DEFENDAN TS.

THIS MATTER CAME BEFORE THE COUR’I_‘ on the m_otjon of Defendants Lewrence ‘

E. Richter, Jr., David K. Haller, and Richter & Haller, LLC (collectively, the “Lawyer :

Defendants”) to alter and amend the Court’s order of December 7, 2015, denying the Lawyer
4 ..

1339485v2 ~°° - v ¢ " . f-.

026



Defendants’ motion for summary judgment on motions to alter or amend the Court’s Order on
Limited Collateral Review entered on Oclober 26, 2016 filed by Plaintiffs and the Diocese
Defendants. Specifically, the Lawyer Defendants mpv;ad.that tl}e'Court conduct a limited collateral
review of the underlying class action and determine whether that action is binding on the plaintiffs
in these matters. The Court agrees that a limited collateral review is proper and therefore grants
the Lawyer Defendants® motion to alter and amend to the extent that it requesis such a review,

In the Complamts Plamuff‘s specxfically allege that then' causes of action against the
Lawyer Defendants are only periinent if tbey, as alleged absent c]ass members in a prior class
action, are precluded from pursuing claims against the DIOCBSP: Defendants, (See, e.g. -5520
Compl, 1§ 177, 196.) Thus, the C‘omplainis by their own terms, present a threshold question: Are
Plaintiffs precluded from pursumg claims agamst the oncese. Defendants?

Our Supreme Court set forth the framework for decldmg such a question in Hospitality
Manag_emenz 4ssociates v, Shell Oil Co., 356 8.C. 644, 591 S.B.2d 611 (2004). There, the Court
held that the trial court should conduct a “limited collateral review” of the prior class action fo
determine whether it bin&s the absent class members now trying to bring suit. 72 at 660, 591
S.E2d at 619-.20. That review consists of reviewing' the recoxd-in the prior class action to

determine: “(1) whether there were safeguards in place to guarantee sufficient notice and adequate

. representanon, and (2) whether such wfeguards were, in fact, applied.” Jd at 660, 591 S.B.2d af

619-20,
The Court has rev1ewed the record n the underlymg class acnon and concludes that the
class action court did not mcorporate safeguards to provide sufﬁcxent notice because notice by

publication was not provided by the court substantially outside of the geographic territory of South
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Carolina.! Thke Court noneiheféss recognizes that actual notice was provided to many class
members and that nofice of the class action was published by numcrous. media outlefs outside of
South Cato]ingand that some class members received sufficient notice by those means. Therefore,
the Court now concludes that the notice plan directed by the class action court 8id not satisfy due
process as to putative class mernbers who (1) d1d no_t_{cgei‘./e .'_a_xgjmal notice and (2) lived outside of
the areas in which notice was published, _

In addition, the Court concludes as to Pl_ainﬁff John Doe 193, wﬁo alleges that he lived in
South Carolina but had 2 repressed memory at the time of class notice, that it would be inconsistent
with due process to bind him 1o the class action setflementifhe in fact had & repressed memory of
sexual abuse at the time that notice was published'. Therefore, 1f hé can pmve. arepregsed memory
by a preponderance of the evidence, he will not be hound by the class action setilement. This
Order does not‘;address the merits of whether John Doe. 193 in fact had a repressed memory as he
haé alleged.

At this time, the Court has 1.16t reviewed—or been asked to re{'iéw—wheﬂ:er any specific
plaintiff in any of the pending cases received sufficient notice of the class action. Counsel may
xﬁake such arguments as they deem appropriate in light of the conclusions of law set forth herein.

‘WHEREFORE, based on the pleadings, evidence, discovery materials to date, arguments
of counsel and applicable law, the Cc;urt has conduct;:d & limited collateral review as set forth
above. The Court further grants Plaintiffs’ motion to alter and amend to the extent that the Court
has corrected the caption to include all Doe cases assigned to the Court and to the extent that the

Court has clarified the treatment of John Doe 193, The Court denies the Diocese Defendants’

! The Court recognizes that some areas bordering South Carolina—such as Augusta, Georgia—
did receive notice by publication, Nothing in this order is intended to suggest that the notice
provided in such areas was in any way inadequate.
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motion to alter or amend.

ANDIT IS SO ORDERED. AN

May 3, 2017 ' o /\
Charleston, South Carolina
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THE STATE OF SOUTH CAROLINA

In the C01.1rt of Appeals _ R B CEM@
APPEAL FROM CHARTETON COUNTY MAY 04 2017
Court of Common Pleas ‘ :
SC Court of Appeals

J. C. Nicholson, Cireuit Court Judge

Consolidated Case Nos. 2010-CP-10-5520; 2010-CP-10-7233;
2012-CP-10-5559; 2013-CP-10-3733; 2013-CP-10-4175; 2013-CP-10-4176

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,
John Doe 193, Father Doe 194, and John Doe 194.........euvvereeeeeeeeoeeoesoon o Respondents,

V.

The Bishop of Charleston, A Corporation Sole, and the

Bishop of the Robert Gugliemone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Launghlin,

former Administrator of the Diocese of Charleston, in his

Official capacity; Robert J. Baker, former Bishop of Charleston,

in his official capacity; Lawrence E. Richter, Jr., David K. Haller,

and Richter and Haller, LL.C................. Heeeerieeernnnsenns erreeraens eeererenn. «....Defendants

Of whom,

The Bishop of Charleston, A Corporation Sole, and the

Bishop of the Robert Gugliemone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,

former Administrator of the Diocese of Charleston, in his

Official capacity; and Robert.J. Baker, former Bishop-of, .

Charleston in his official CaPEGILY, 8T€.....ecueiinreeeeeesreeereseses e e eeeeeseses oo Appellants.

PROOQOF OF SERVICE

030



The undersigned, an attorney in this matter for the Appellants, certifies that I have this 4"
day of May, 2017, served copieé of the Notice of Appeal upon-all counsel of record by causing
them to be deposited in the United States mail with sufficient postage attached, addressed to:

Gregg Meyers
Pierce, Herns, Sloan & Wilson, LLC
321 East Bay Street
‘Charleston, SC 29401
(Attorney for the Respondents) -

James L. Bruner )
Bruner, Powell, Wall & Mullins, LLC
P.0.Box 61110
Columbia, SC 29260-1110
(Attorney for Defendants Lawrence E. Rlchter, Jr.
And Richter & Haller)

Susan Taylor Wall
McNair Law Firm, P.A.
P.0. Box 1431
Charleston, SC 29402
(Attorney for Defendant David K. Haller) -

Richard S. Dukes, Jr.

Brian J. Kern

Turner Padget Graham & Laney, P.A.

" P.0. Box 22129 )

Charleston, 'SC 29413-2129
843.576-2810 ’

843-576-2802

rdukes@turnerpadget.com

Hc;m_n_@_hnmge_&@m

VA, Peter Shahxd Jr. .

' Shahid Law Office

. 89 Broad Street
Charleston, SC 29401
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May 4, 2017

James C. Geoly
Burke, Warren, MacKay & Serritella, P.C.
330 North Wabash Avenue, Suite 2100

_Chicagq, IL 60611-3607

ATTORNEYS FOR APPELLANTS
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The South Caroling Court of Appeals

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11;
John Doe 193, Father Doe 194, and John Doe 194,
Respondents,

V.

The Bishop of Charleston, A Corporation Sole, and
Robert Guglielmone, The Bishop of Charleston, in his
official Capacity, Rev. Monsignor Martin Laughlin,
former Administrator of the Diocese of Charleston, in his
official Capacity, Robert J. Baker, former Bishop of
Charleston, in his official capacity; Lawrence E. Richter,
Jr., David K. Haller, and Richter and Haller, LLC,
Defendants,

Of whom, The Bishop of Charleston, A Corporation
Sole, and Robert Guglielmone, The Bishop of
Charleston, in his official Capacity, Rev. Monsignor
Martin Laughlin, former Administrator of the Diocese of
Charleston, in his official Capacity; and Robert J. Baker,
former Bishop of Charleston, in his official capacity, are
Appellants.

Appellate Case No. 2017-001092

ORDER

Appellants have served and filed a petition for supersedeas, requesting this court
stay the trial scheduled for May 15, 2017. This court will act on the petition for
supersedeas upon receipt and review of a return and reply. Pursuant to Rule
263(b), SCACR, and in light of the upcoming trial, Respondents' return shall be
served and filed by noon on Tuesday, May 9, 2017, and Appellants' reply shall be
served and filed by noon on Thursday, May 11, 2017. :
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« FOR THE COURT
Columbia, South Carolina

cc:
Richard S. Dukes, Jr., Esquire
Brian James Kern, Esquire
Albert Peter Shahid, III, Esquire
Gregg E. Meyers, Esquire
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas

J. C. Nicholson, Circuit Court Judge

E_E@Eﬁm
MAY 08 2017
sg_cqurt of Appeals

Consolidated Case Nos. 2010-CP-10-5520; 2010-CP-10-7233;
2012-CP-10-5559; 2013-CP-10-3733; 2013-CP-10-4175; 2013-CP-10-4176

Appellate Case No. 2015-002095

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,

Respondents,

Jolm Doe 193, Father Doe 194 and John Doe 194, ..

V.

The Bishop of Charleston, a Corporation Sole,

Robert Gugliemone, The Bishop of Charleston, in his official capacity,
Rev. Monsignor Martin Langhlin, former Administrator of the
Diocese of Charleston, in his official capacity, Robert J. Baker,

former Bishop of Charleston, in his official capacity,

Lawrence E. Richter, Jr., David K. Haller,

and Richter and Haller, LLC

Of whom,

The Bishop of Charleston, a Corporation Sole,
Robert Gugliemone, The Bishop of Charleston, in his official capacity,
Rev. Monsignor Martin Laughlin, former Administrator of the
Diocese of Charleston, in his official capacity, and Robert J. Baker,
former Bishop of Charleston, in his official capacity, are

.......... Defendants,

.. Appellants,

Of whom,

The Bishop of Charleston, a Corporation Sole,

Robert Gugliemone, The Bishop of Charleston, in his official capacity,
Rev. Monsignor Martin Laughlin, former Administrator of the
Diocese of Charleston, in his official capacity, Robert J. Baker,

former Bishop of Charleston, in his official capacity,

Lawrence E. Richter, Jr., David K. Haller,

and Richter and Haller, LLC..uoveeveeeeeeeceeeeeeeevesesennn Respondents/Lawyer Defendants,
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RESPONDENTS/LAWYER DEFENDANTS’ MOTION TO DISMISS APPEAL AND
REQUEST FOR EXPEDITED RELIEF

Pursuaiat 1o Rule 240, SCACK Respondent/Lawyer Defendants Lawrence E. Richter, Jr.,
Richter & Haller LLC, and David K. Haller (collectively, the “Lawyer Defendants™) hereby maove
to dxsmtss the appeal of the Diocese Defendants for want of appellate jurisdiction. Because this
appeal was filed within two (2) weeks of the trial date set by the assigned Circuit Court Judge, the
Hon.J C Nicholson, Jr., in cases that are nearly a decade old, the Lawyer Defendants respectfully
request that this mattér be heard by a single judge on an expedited'basis so as to dispose of the
éppeal and allow trial to go forward expeditiously, |

INTRODUCTION

On thé eve of trial, the Diocese Defendants seek to appeal two interlocutory orders that
manifestly are not immediately appealable, but rather are classic interlocutory orders designed to
organize the igsues for trial. Because neither order is immediately appéalable, the.appt,:al should
be dismissed so that these cases may proceed to J;ury trial as ordered by the Circuit Court.

| The first order appealed—the Order Bifurcating Trials'-—is an order designed to avoid jury.
confusion and prejudice by bifurcating two distinct sets of issues into separate trials. Plaintiffs in
the instant cases are adults who claim that, when they were minors, they were victims of sexual

abuse by various priests of the Roman Catholic Diocese of Charleston. Plaintiffs recognize that

! The Diocese Defendants have also appealed the Circuit Court’s Amended Order Bifurcating
Trial, which denied the Diocese Defendants Rule 59(e) motion to reconsider the original Order
and made a few modifications based on Plainti{f’s request. The Amended Order Bifurcating Trial
is not immediately appealable for the same reasons as the original Order.

2
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there was a pripr class action brought by victims of sexual abuse against the Diocese Defendants,
which class action was ultimately settled and dismissed with prejudice, but Plaintiffs contend that
they are not bound by the prior class action because notice of the class action was inadequate.
Thus, the instant cases present two distinct sets of claims. The primary claims are substantive
sexual abuse claims brought by Plaintiffs against the Diocese Defendants. The alternative claims

are legal malpractice claims brought by Plaintiffs against the Lawyer Defendants, who served as

- class counsel, and a conspiracy claim against the Diocese Defendants and the Lawyer Defendants

based on the handling of the class action. By the express terms of the Complaints, the alternative
claims are “irrelevant” if Plaintiffs are allowed to pursue their primary claims against the Diocese
Defendants. (See, e.g., Compl. in 2010-CP-10-5520 at § 23, Exhibit A) In the Order Bifurcating
Trials, the Circuit Court ruled that the primary and altlernative claims should ﬂot be tried in the
same proceeding; rather, the primary claims should be tried first, and the alternative claims second
(if still necessary). The Supreme Court has made it very clear that trial courts have wide discretion
under Rule 42(b), SCRCP to separate issues for trial, and that orders separating issues for trial are
not immediately appealable. Flagstar Corp. v. Royal Surplus Lines, 341 S.C. 68, 72, 533 S.E.2d
331, 333 (2000) (“An order granting bifurcation of issues for trial simply does not strik§ to the
heart of this Cqun’s traditional analysis of claims of denial of 2 mode of trial.”). Therefore, the
Diocese Defendants’ appeal should be dismissed.

The second order appealed—the Order on Limited Collateral Review’—is an order

designed to guide the parties with respect to the effect of a previous class action on Plaintiffs’

2 The Diocesé Defendants have also appealed the Circuit Court’s Amended Order on Limited
Collateral Review, which denied the Diocese Defendants Rule 59(e) motion to reconsider the
original Order and made a few modifications based on Plaintiff’s request. The Amended Order on

Limited Collateral Review is not immediately appealable for the same reasons as the original
Order.
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claims. The Circuit Court addressed this issue by conducting a limited collateral review of ‘the
prior class action, as required by the Supreme Court’s decisjon in Hospitality Management Assocs.
v. Shell Oil Co., 356 8.C. 644, 591 S.E.2d 611 (2004), and concluded that, as a general matter,
notice to out-of-state plaintiffs appeared to be inadequate. The Circuit Court, however, expressly
did not determ.ine the viability of any particular plaintiffs claim or any defenses thereto, but rather
permitted the parties to rﬁake such motions and arguments as they deemed appropr-iate at or before
each plaintiff’s trial. Because the Order on Limited Collateral Review did not reach the merits of
any particular plaintiff’s claim, it is not immediately appealable, and the appeal should be
dismissed.
BACKGROUND

This appeal involves a seriesof cases, the first of which was filed in April 2009, all alleging
that, as minors, Plaintiffs were victims of sexual abuse committed by priests of the Roman Catholic
Diocese of Charleston, or bronght by parents or spouses alleging that they lost consortium with
victims of such abuse.3

In 2007, before the instant cases were filed, the Diocese Defendants settled a class acﬁon

involving sexual abuse claims. (Final Order Approving Class Action Settlement, without forms

attached, as Exhibit B.) The Lawyer Defendants were class counsel in that case. (Jd.) Under the

terms of the settlement, victims known 1o the Diocese received direct notice, and notice was
published in a series of South Carolina and nearby newspapers for victims not known to the

Diocese. (Id.) Abuse victims could participate in the settlement by recounting their abuse to an

3 The first case was filed in federal court as Case No. 2:09-cv-00955-CWH and ultimately
dismissed for lack of federal jurisdiction and re-filed in state court. This appeal involves eight (8)
sexual abuse cases consolidated for purposes of discovery.
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arbitrator selected by the parties in a non-adversarial process (i.., they were not subject to cross-
examination by the Diocese), who then awarded them compensation based on the Jevel of abuse
suffered within compensation ranges previously agreed to by the parties. (Id.) Following the
settlement, the claims of the class were dismissed with prejudice. {d.) |

Plaintiffs in the instant cases contend that they are not bound by the prior class action
settlement becauée the notice provided to the class was inadequate as to Plaintiffs who lived
outside of South Carolina because notice was only published within and near-the border of South
Carofina.® (See e.g., Compl. in 2010-CP-10-5523 at 122, Exhibit A.) Thus, Plaintiffs argue that
the prior class action should not prevent them from pursuing their sexual abuse claims against the
Diocese Defendants.

Recognizing the potential that their sexual abuse claims could be barred, Plaintiffs also
brought, expressly in the alternative, legal malpractice claims against the Lawyer Defendants and
an alternative civil conspiracy claim against all defendants. The basic theory of the alternative
claims is that the defendants improperly conspired to avoid giving notice of the settlement to out-
of-state victims and that Plaintiffs were harmed because their claims against the Diocese were
barred by the class action.

In preparing these cases for trial, the Circuit Court issued two case-management orders that
the Diocese Defendants now attempt to appeal. First, the Circuit Court ordered that the primary
claims and alternative claims be bifurcated into separate trials under Rule 42(b), SCRCP, to avoid

Jury confusion and prejudice, which reasons were explained in a written order. (Order Bifurcating

4 In addition, one of the Plaintiffs, John Doe 193, claims that he lived in-state at the time of the
class settlement notice but had repressed his memories of the abuse and therefore could not
participate in the settlement. He contends that he is not bound by the settlement because his
repressed memory precluded him from receiving adequate notice.

5
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Trials and Amended Order Bifurcating Trials, attached hereto as Exhibit C.) Second, applying
Hospitality Management, the Circuit Court opined that, as a general matier, it appeared that noliée
was not reasonably calculated to reach out-of>state plaintiffs and that out-of-state plaintiffs could
therefore pursue sexual abuse claims against the Diocese Defendants. (Order on Limited
Collateral Rev.iew and Amended Order on Limited Collateral Review, attached hereto as Exhibit
D.) The Court, however, did not apply this opinion to any parﬁcularl plaintiff and instead left open
for trial (or pre-trial motion) any argument as to whether a specific plaintiff should or should not
be barred by the prior class action. (Jd.) The Court set a trial date of May 15, 2017 for the first of
these consolidated cases. ,

On the eve of trial, the Diocese Defendants filed the instant appeal of the Order on Limited
Collateral Review and the Order Bifurcating Trials. For the reasons that follow, neither order is
immediately appealable,

ARGUMENT

As relevant here, under 8.C. Code Ann. § 14-3-330(1) and (2), this Court has appellate
jurisdiction over intermeciiatejudgments that (1) “involv[e] the merits” or (2) “affect[] a substantial
right” and that either effectively determines the action or strikes out part of a pleading. To satisfy
this standard, an interlocutory order must “finally determine{] a substantial matter.” Thornton v.
S.C. Elec. & Gas Corp., 391 S.C. 297, 306, 705 S.E.2d 475, 480 (Ct. App. 2011) (emphasis added).
For example, “when a trial court’s order deprives a party of a mode of trial to which it is entitled
as a matter of right, such order is immediately appealable” because of the finality of such a
deprivation. Flagstar, 341 S.C. at 72, 533 S.E.2d at 333. In sum, unless an interlocutory order
“has the effect of removing . . . material issues fiom the case,” it is not immediately appealable.

Thornton, 391 S.C. at 307, 705 S.E.2d at 480.
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A. The Order Bifurcating Trials Is Not Immediately Appealable

South Carolina trial courts have wide discretion to order a separate trial of any issue or
issues in a case “in furtherance of convenience or to avoid prejudice, or when separate trials will
be conducive to expedition and economy.” Rule 42(b), SCRCP. The only express limitation on a
trial court’s discretion is that any order providing for separate trials must “preservfe] inviolate the
right of trial by jury.” 7d.

Here, the Circuit Court carefully analyzed the factors set forth in Rule 42(b) and concluded
that it would be prudent to separate the primary sexual abuse claims from the alternative legal
malpractice and conspiracy claims. (Ex.D.) In its written order, the Court explained its reasoning
in detail, including its determination that the Rule 42(b) goals of convenience, avoidance of
prejudice, and economy would be best served by separate trials. I(]d.) The Court preserved all
parlies’ right t;) a jury trial, as both the primary and alternative claims would ultimately be tried to
ajury. )

The Circuit Court’s order does not implicate any party’s right to a jury trial, and it is

therefore not immediately appealable. As the Supreme Court held in Flagstar:

An order granting bifurcation of issues for trial simply does not
strike to the heart of this Court’s traditional analysis of elaims

of denial of a mode of trial. That analysis proceeds by determining
whether or not a party is erroneously denied a trial by jury in a law
case, or is erroneously required to proceed before a jury in an equity
case. In this case, no party is denied the right to a trial by jury.
Moreover, after trial, [the party opposing bifurcation] will be free to
advance on appeal that the trial judge abused his discretion in
ordering bifurcation and that it has thereby been effectively deprived
of a fair and/or fully informed fact finder. An abuse of discretion, if
any, by the trial court in its ruling can be corrected at that time.

In short, trial of all issues in the case in a single proceeding is
not a mode of trial to which the parties are entitled as a_matter
of right.
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Flagstar, 341 8.C. at 72-72, 533 S.E.2d at 333 (emphasis added). Because the Circuit Court’s
order merely bifurcates issues for trial and does not deprive any party of a jury trial, the order is
not immediately appealable, and this appeal should be dismissed s
B. The Order on Limited Collateral Review Is Not Immediately Appealable

The Order on Limited Collateral Review is not immediately appealable because it does not
finally determine any issues in any individual cases. It does not grant summary judgment or any
other dispositive relief. Indeed, to the contrary, all parties moved fof summary judgment in these
cases, and all parties’ motions for summary judgment were denied in fofo. (Orders Denying
Summary Judgment, attached hereto as Exhibit E.) Instead, the Order on Limited Collateral
Review merely outlines the Court’s thoughts on the adequacy of the underlying class action court’s
notice plan under Hospitality Management. However, the Court expressly left open the preclusive
effect (or not) of the underlying class action on any particular case. (Ex.D.)

The Court’s decision not to address any particular case at this point was purposeful and
proper. As ax-i initial matter, it was the Lawyer Defendants who moved for the limited collateral

review, and the Lawyer Defendants did not ask the Court to address any particular case. (Motions

% The Supreme Court’s decision in Morrow v. Fundamental Long-Term Care Holdings, LLC, 412
S.C. 534, 773 S.E.2d 144 (2015) is not to the contrary. In that case, the trial court ruled that a
nursing home plaintiff could only pursue the nursing home corporate parent if it first prevailed at
trial against the nursing home. In so doing, the trial court extinguished the plaintif’s claim of
direct negligence liability against the corporate parent. Because the trial court extinguished one
of the plaintiff’s claims, the Supreme Court held that the order was immediately appealable. Inso
ruling , the Supreme Court emphasized that the trial court has not merely bifurcated the plaintiff’s
claims into separate trials, which would not be immediatcly appealable; rather the trial court had
actually extinguished one of the plaintiff’s claims, which made the order appealable. Jd, at 539-
40, 773 S.E.2d at 146-47 (emphasizing that the trial court’s order was not a standard bifurcation
order, but rather in the nature of a grant of summary judgment). In the instant cases, the Circuit
Court has not extinguished any claims. Instead, it has simply bifurcated them into separate trials
in accordance with the distinctions made by the plaintiffs (who, notably, do not oppose
bifurcation). Therefore, under Flagstar, the bifurcation order is not immediately appealable.

8
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for Limited Collateral Review, Exhibit F; Rule 59(¢) Motion, Exhibit G.) Thus, the Circuit Court
ruled on the issues before it and properly declined to reach issues not presented. Moreover, as set
forth in the Order on Limited Collateral Review, the Court has not decided how it will consider on
an individual basis the facts of each plaintiff's case.

As the Court noted, although the underlying class action Court’s notice plan was not
designed to reach out-of-state plaintiffs, any particular out-of-state plaintiff could still have

received adequate notice though other means, including direct notice from the Diocese Defendants,

" publication in newspapers in and near South Carolina,% and extensive coverage in media outlets

around the world.” (Ex. D at 4-5.) Thus, the Order on Limited Collateral Review is not a final
determination of the effect of the prior class action on any individual Plaintiffs case, which

determination the Circuit Court expressly left open.

6 For example, some of the Plaintiffs lived near Au gusta, Georgia. The class action court directed
that notice be published in the Augusta Chronicle. Accordingly, there is an open question as to
whether those Plaintiffs received adequate notice.

7 See, e.g., S.C. Case Grows To More Than 80 Victims, Grand Rapids (Mich.) Press, Sept. 1, 2007,
at D8; S.C. Abuse Claims Number Nearly 80, Baton Rouge (La.) Advocate, Aug. 21,2007, at A2;
Church Faces More Sex Abuse Claims, Bucks County (Pa.) Courier Times, Aug. 20,2007, at A2;
Diocese Investigated, Kansas City (Mo.) Star, Mar. 10, 2007, at A9; S.C. Diocese To Pay §12M
To Settle Sex Abuse Claims, Nat’l L.)., Feb. 5, 2007, at 16; To The Point, Investor’s Bus, Daily,
Jan. 29,2007, at A02; Diocese In £6m Child-Sex Payout, Yorkshire (England) Post, Jan. 27, 2007,
Diocese To Settle Sex Abuse Claims, St. Louis PostDispatch, Jan. 27, 2007, at A23; 312 Million
From Diocese To Settle Sex Abuse Claims, South Fla. Sun Sentinel, Jan. 27, 2007, at 3A; Carholic
Diocese Prepared To Settle Sex Abuse Claims, Press of Atlantic City (N.1), Jan. 27. 2007, at AS;
In The Nation, Philadelphia Inquirer, Jan, 27, 2007, at A06; Catholic Diocese Announces Sex
Abuse Settlement, Orlando Sentinel, Jan. 27, 2007, at A10; Abuse Suits Settled, Akron (Ohio)
Beacon Journal, Jan. 27, 2007, at A3; Diocese To Seitle Claims Of Childhood Sex Abuse, Deseret
Morning News (Salt Lake City, Utah), Jan. 27. 2007, at A03; Charleston Diocese Settles Sex Abuse
Claims Of Suit, Fort Wayne (Ind.) Journal-Gazette, Jan. 27, 2007, at AS; Church Pays Qut On
Pervs, Mirror (London, England), Jan. 27, 2007, at 2; Catholic Leaders Earmark $12m For Sex
Abuse Suit, Monterey County (Cal.) Herald, Jan. 27, 2007; South Carolina Diacese To Setle
Claims, N.Y. Times, Jan. 27, 2007, at A14.
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Without a final determination in any individual plaintiff’s case, appellate jurisdiction is
lacking. As the Supreme Court has made clear, orders that merely require a party to proceed to
trial without effecting a final resolution of any issues are not immediately appealable. See, e.g.,
Mid-State Disiribs. v. Century Imports, 310 8.C. 330, 333-35, 426 S.E.2d 777, 780 (1993) (holding
that interlocuté)ry order is not immediately appealable unless it effects a final determination of a
significant issue). Here, the issue of whether the prior class acﬁon bars any individual plaintiff
remains open for resolution by pre—trial motion or at trial. ‘Therefore, the Order on Limited
Collateral Review is not immediately appealable, and the appeal should be dismissed.

CONCLUSION

For the foregoing reasons, the Diocese Defendants’ appeal should be DISMISSED.

Mc;reover, in light of the age of these cases and the proximity to trial, this motion should be

resolved expeditiously by a single judpe.

[SIGNATURE BLOCK APPEARS ON FOLLOWING PAGE]
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The South Cavoling Court of ppeals

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,
John Doe 193, Father Doe 194, and John Doe 194,
Respondents,

V.

The Bishop of Charleston, A Corporation Sole; Robert
Guglielmone, The Bishop of Charleston, in his official
Capacity; Rev. Monsignor Martin Laughlin, former
Administrator of the Diocese of Charleston, in his official
Capacity; Robert J. Baker, former Bishop of Charleston,
in his official capacity; Lawrence E. Richter, Jr.; David
K. Haller; and Richter and Haller, LLC; Defendants,

Of whom, The Bishop of Charleston, A Corporation
Sole; Robert Guglielmone, The Bishop of Charleston, in
his official Capacity; Rev. Monsignor Martin Laughlin,
former Administrator of the Diocese of Charleston, in his
official Capacity; and Robert J. Baker, former Bishop of
Charleston, in his official capacity; are Appellants,

And Lawrence E, Richter, Jr.; David K. Haller; and
Richter and Haller, LLC; are Respondents.

Appellate Case No. 2017-001092

ORDER

Appellants have filed a petition for supersedeas, requesting this court stay the trial
scheduled for May 15, 2017. Respondents Lawrence E. Richter, Jr.; David K.
Haller; and Richter and Haller, LLC have filed a motion to dismiss this appeal,
arguing the orders on appeal are not immediately appealable under section 14-3-
330 of the South Carolina Code (2017). We agree. Accordingly, Respondents'
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motion to dismiss is granted and Appellants' petition for supersedeas is denied.
The remittitur will be sent as provided by Rule 221(b), SCACR.

WW/W

FOR THE CO®RT

Columbia, South Carolina

cc:  Richard S. Dukes, Jr., Esquire
Brian James Kern, Esquire
Albert Peter Shahid, III, Esquire
Gregg E. Meyers, Esquire
Susan Taylor Wall, Esquire
James L. Bruner, Esquire
Benjamin C. Bruner, Esquire
Henry Wilkins Frampton, IV, Esquire

FILED
‘/4&?//., 2o /7 45
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM CHARLETON COUNT

Court of Common Pleas

J. C. Nicholson, Circuit Court Judge

e

R ECEIVET3
. M 12am
SC Court of Appeals

Consolidated Case Nos. 2010-CP-10-5520; 2010-CP-10-7233;
2012-CP-10-5559; 2013-CP-10-3733; 2013-CP-10-4175; 2013-CP-10-4176

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,
John Doe 193, Father Doe 194, and John Doe 194

V.

The Bishop of Charleston, A Corporation Sole, and

Robert Guglielmone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,

former Administrator of the Diocese of Charleston, in his
Official capacity: Robert J. Baker, former Bishop of Charleston,
in his official capacity; Lawrence E. Richter, Jr., David K. Haller,
and Richter and Haller, LLC

Of whom,

The Bishop of Charleston, A Corporation Sole, and
Robert Guglielmone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,
former Administrator of the Diocese of Charleston, in his
Official capacity; and Robert J. Baker, former Bishop of,
Charleston in his official capacity, are

.....................................

st Respondents,

.................... Defendants,

.................... Appellants,

PETITION FOR REHEARING
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Pm_'_suani to Rule 221(a), SCACR, the Ai)pellamshereby request that the Court grant a
rehearing in this matter. The Appellants respectfully assert that the Court erred in dismissing
their appeal and dehying their petition for a supersedeas order for reasons both procedural and
substantive. Ther specific grounds in support of t}.xis Petition for Rehearing are set forth below.

STATEMENT OF THE CASE

This case arises out of allegations by the Respondents that they were abused by priests in
the Diocese of Charleston many years ago. These claims have been extensively litigated as a
result of a class action lawsuit filed in 2007 in,quchestér County. See Doe v. Bishop of
Charleston, 407 S.C. 128, 754 S.E.2d 494 '(20'14). The clas's action was resolved by way of a
class settlement, which established a "fund from which awards would be made to claimants who
established their sexual abuse clai;ns bf arbitration." Jd.

These actions include consolidated civil complaints filed bsr, various plaintiffs, all-
represented by Gregg Myers. The plaintiffs allégé-t'h'ey are thé victims of sexual abuse
perpetrated against }'ninors by agents of the Diocese parties. The plaintiffs in all of these various
c'orﬁplaints have als'o -named as defendants Lawrence E. Richter, Jr. and David K. Haller, and
those attorneys’.former law ﬁrm_, Richer & Haller, LLC (collectively “the Richter Defendants™).

| Each plaintiff has alleged that l';e or‘slié'(or hi; or .l;er chifd or spouse) was sexually
abused, and that he or she is entitled to recovery under several legal theories including, but
‘limited to, negliéent supervision, fraudulent concealment, and legal malpractice, breach of
fiduciary duty, and Unfair Trade Practices (as to the Richter Defendants). In addition the

Appellants and the Richter Defend.ants are named in a caus‘e. of ac'tio'n for civil conspiracy.
In 2007 the circuit court approved a class action settlement, in which the Richer

Defendants served as class counsel. The court-approved class action settlement provided a
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. mechanism in which primary s'e.x-u‘al.abuse' claiiants and loss of | consortium claimants could
participate in a process to resolve their claims through an arbitrator. The plaintiffs in these
consolidated cases neither participated in this class action settlement opportunity, nor opted out
of the class. _

On Qctober 26, 2016, the trial court-issuéd & Order Bifurcating Trial and an Order on
Limited Collateral Review. In bifurcating the trial of thi's case, the trial court ordered that the

"Appellan.ts would first be requiréd to proceed to trial on claims that the Respondents were
sexually abused by priests. Then, following the conclusion of all sex abuse trials, the Appellants
and the Respondents would be required to pa.lrt.icipate in a 'second round of litigation involving
the legal malpractice, breach of fiduciary duty, and civil conépiracy claims. The trials in that
second round would also involve the Richter Defendants, who would not be required to
participate in the first round of trials. ,

The Appellants timely .move'cll for reconsideratic;n of both brders in November, 2016. The
Appellants pointed out to the trial court that this mode of trial would require them to try their

'+ case against each Respondent twice, and a verdict in the first case would not bring to a close the

claims against the Respondents in the second case. -A_dditionally, the Respondents would be

required to try their cases agains;t thé Appellar;ts. twic;,. More.over, neither the Appellants nor the

Respondents would be able to appeal from the verdict or judgment in the first triat until after the

second trial had 'concluded. Put simply, the Appellants contended that the mode of trial ordered

by the trial court was manifestly unjust to both the Appellants and the Respondents.'
On May 4, 2017, the trial court denied the Appellaﬂts’ motion to reconsider its Order

Bifurcating Trial and, by separate order, its Order on Limited Collateral Review. At the same

' The Richter Defendants would not be subject to multiple trials against the same plaintiffs,

and thus, the Order did not have any 1mpact on their legal ri ghts
3
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time as it issued its orders denying the motions to reconsider, the trial court issued a Scheduling
Order,»sua sponte and ex parte, which stated that the trial of this case would proceed beginning
May 15, 2017, regardless of whether the Appellants appealed its Order Bifurcating Trial and/or
Order on Limited Collateral Review. Put differently, the trial court clearly indicated that it would
not recognize the automatic stay that would be trigged2 when the Appellants filed their notice of
appeal.

Following the issuance of thesé orders, the Appellants filed and served their Notice of
Appeal on May 4, 2017. Due to the trial court’s refusal to acknowledge the automatic stay, the
Appellants also filed and served an Emergency Petition for Supersedeas Order to Stay Trial just
hours after filing the Notice of Appeal.

On May 5, 2017, the Court issued an Order in response to the emergency petition, which
stated the following:

Appellants have served and filed a petition for supersedeas,

requesting this court stay the trial scheduled for May 15, 2017.

This court will act on the petition for supersedeas upon receipt and

review of a return and reply. Pursuant to Rule 263(b), ACACR,

and in light of the upcoming trial, Respondents’ return shall be

served and filed by noon on Tuesday, May.9, 2017, and

Appellants’ reply shall be served and filed by noon on Thursday,

May 11, 2017.
[Order, p. 1 (emphasis added).] Pursuant to that Ordér, the Respondents filed a Return on May
8,2017. The Appél]ants filed their Reply the following day.

Despite not being a party to the appeal, and not beihg referenced at all in this Court’s

Order, the Richter Defendants also submitted filings to the Court on May 8, 2017. The Richter

Defendants filed and served a Reply in opposition to the emergency petition, as well as a Motion

2 See Rule 2G5, SCACR ("Upon the service of the notice of appeal, the appellate court shall

have exclusive jurisdiction over the appeal . .. .").
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to Dismiss the A_ppeal. Although ihe'Appellan_tﬁs contended — and still contend — that the Richter
Defendants’® filings were improper, the Appellants complied with the Order out of an abundance
of caution by filing and serving a Reply to the Richter Defendants’ Return before the close of
business on May 9, 2017. The Appellants did not file a Return t§ the Richter Defendants’
Motion to Dismiss because the time for doing-so under Rulc_240(e),'SCAC.R,~ had not responded,
and the Court had not established any other deadline for a mbtion to dismiss.

On May 11, 2017, the Court issued a second Qrder. This Order granted the Richter
Defendants’ Motion to Dismiss and denied the emergenéy petition for supersedeas. In this
second Order, the Court (apparently. sua sponte) adc'lec.l a line to the case caption indicating that
the Richter Defendants were “Respondents.” Significantly, however, the Richtgr Defendants
weré not listed- as su(éh in the Notice of- Appeal, in this Court’s original Order, in the
Respondents’ Return, or inb the Appellants’ Reply to that Return,

The App;'ellants have now ﬁli.:d this. 'timel;y Petition for Rehearingt In doing so, the
Appellants expréssly reserve their rights to argue that if this petition is granted, in whole or in
part, and/or if the Supreme Court grants a petition for certiorari, any proceedings that the trial
court decides tc conduct in the interir;a are nullities. |

| ARGUMENT

The Appellants respectfully assert that the Court overlooked or misapprehended the
follbWing points in its Order: ‘

(1}  The Richter Defendants are not actu;}l Respondents and did not have standing to

file a motion to dismiss the appeal.
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(2)  Even if standing for such a motion exnsted the Court issued its Order without
giving the Appellants the proper amount of time to respond to that motlon under Rule 240(e),
SCACR.

(3)  The challenged Orders are irnmediately appealable pursuant to S.C. Code Ann.
§14-3-330.

(4)  The emergency 'petition should heve oeen éraoteo oecauee the challenged orders
are immediatelyf-appealable and‘ granting the requested relief would not have resulted in any
prejudice to the Respondents, who were the only parties with standing to oppose the petition.

The Appellants will address each of these grbunos below.

L Lack of Standing | .

The challenged orders affect the rights of the Appellants and the actual Respondents (i.c.
the plaintiffs below). The bifurcation order reqoires the Appeliants and Respondents to conduct
two separate tﬁals for what is essentially the same case, without any ability to seek appellate
review of trial errors in between. This requirement is prejudicial to the Appellants (and also to
the Respondents, ‘for fhat matter) because it forces them to spend unneoessa.ry amounts of time
and money t_ryinlg the same case twice. It a.150 oreates a real and substantial risk of duplicative
and/or inconsisic:.nt results in the two tnals |

Similarly, the limited collateral review order affects only the Appellants and the actual
Respondents. The court-approved olass action settlement was designed to give claimants an
opportunity to ‘recover appropriate amounts of damages, but also to give the Appellants
protection against future claimants who neither pa;’ti.oip'ated in the class nor opted out of it. Thus,

-the issue involved in the limited collateral review requested by the Appellants — i.e. whether the
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plaintiffs below could assert any claims against the Appellants at this juncture — involved the
Appellants and the Respondents only.

. Those orders do pot affect or impair an.y legal -rights .o'f the Richter Defendants. The
bifurcation order does not affect the Richter Defendants because it doés not require those
defendants to try any cases twice. As a result, the burden leading to duplicative time and
expenses imposed upon the Appellants (and the Respondents) does not apply to the _Richter
Defendants. Those defendants no doubt like-the. bifurcation order because it allows them to sit
idly on the sidelines, hoping that the Respondents obtain enough money from thg Appellants to
be satisfied and drop all other claims. But the fact that the bifurcation order gives the Richter
Defendants a perceived strategic advantage does pot mean that it affects any protected legal
right. The only lcéal rights impaéted by the bi'fiJrcé.tioﬁ order are those held by the Appellants
(and arguably the Respondents).

The limited collateral review order also does not involve the Richter Defendants. Those
defendants werevnot parties to the coun-approved-c]asé action settlement, and they cannot assert
any defenses based on that settlement. But the Ap}:eliahts do have legal defenses based on the
court-approved class action settlement. The requested limited collateral review, which the trial
court did not properly conduct, would determine whether or not the Respondents were legally
permitted to ass«;:rt any claims against the Appellants. - That determination does not impact any
legal rights of the Richter Defendants. Again, while those aéfendants might prefer, for strategic
r€asons, some si_)ec;iﬁc outcome from the limited collateral review, that does not make them a
legitimate part of the current appeal.

As this discussion demonstrates, the Richter Defendants are not really respondents, and

they lack any standing to participate in this appéal. They are no doubt generally interested in the
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outcome Qf the appeal, but that does not mean they have any legal right to be involved in it.
Accordingly, the Richter Defendants lacked standing to seek dismissal of the appeal, and the
Court overlooked or misapprehended that fact in addressing and gx;anting those defendants’
improper motior. Therefore, fhe Court should grant the petition and rehear this issue.
1L Premature Ruling |

| Even assﬁrﬂing arguendo that the Richter Defendants had any legitimate basis for filing a
motion to dismiss the appeal, the Court should not have issued its second Order because it was
procedurally premature. The Richter Defendants filed their improper motion on May 8, 2017,
and sent it to the counsel for the Appellants and the Respondents by e-mail after 5:00 pm that
day. Under Rule 240(¢), SCACR, the Appellants had until May 18, 2017, to file and serve a
Return in opposition to that motion. Yet, the Court filed its Order granting that motion a full
week bt_afore that deadline ever arrived.

It is true that Rule 240(e) and Rule 263(b) of the South Carolina Appellate Court rules
give the appellate court discretion to extend or shorten the deadline for responding to a motion.
However, it is at least implicit in these rules that the Court will let the parties know about any
shortened deadli;xe, thereby éllowing the parties to comply with it. That notice never occurred in
the present case. The Richter Defendénts filed their motion at the end of the day on May 8™ and
the Court issued its Order essentially two business days later.> At that point, the Appellants
believed they still had over a week to submit a Return in opposition to the motion because the
Court had never instructed them otherwise. As a result, the Court decided the motion without

giving the Appeliants a fair opportunity to respond to it.

3

The Court was closed on Wednesday, May 10, 2017, for a state holiday.
8
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Although the Court issued a de facto scheduling order the dz;y after the appeal was filed,
that Order did n_& contemplate or apply to any motion to dismiss the appeal. The language of the
Ordt".r (which is quoted in full on page 4-of this P_etiftipx'.l).. referéncf:d only the return and reply for
the emergency petition for supersedeas. Thus, there was no reason for the Appellants (of anyone
else) to believe that the Order was intended ‘to shorten deadlines for responding to anything other
than the emergency petition and the subsequent filings related to it. |

"The result of the Court’s, ;?r'eh;ature rulmg was iha; the_ Appellants sa\.)v their appeal be
dismissed without ever having a meaningful oi)portunity to respond to the motion to dismiss,
which the Appellants believed (and still believe) to be improper. This outcome was obviously
unfair and prejudicial to the Appgllants. The Court overlooked that fact in issuing its second
Order, and it should now grant this I_"eﬁtion and vacate that Order.

II.  Appealability

As discu.ssed in the previous seétion, the Court dismiséed the appeal without ever giving
the Appellants the opportunity to argue for the immediate appealability of the challenged orders.
Due to the denial of the emergency petition for supersedeas, and the resulting need for the
Appellants’ attorneys to brepare for trial beginning May 15, 2017, presenting as full an argument
* .on this point as the Appellants would like to do is also impracticable. However, to demonstrate
the need for rehearing, and for the purposes of issug preservation, the Appellants will briefly set
forth their arguments. | .

South Cerolina’s appellate courts have jurisdiction to review;

(1) Any intermediate judgment, order or decree in a law case
involving the merits in actions commenced in the court of common
pleas and general sessions, brought there by original process or
removed there from any inferior court or jurisdiction, and final

judgments in such actions; provided, that if no appeal be taken
until final judgment is entered the court may upon appeal from
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such final judgment review any intermediate order or decree
necessarily affecting the judgment not before appealed from;

@ An order at_'fectihg a substantial right made in an action when
such ‘order (a) in effect determines the action and prevents a
judgment from which an appeal .might be‘taken or discontinues the
action, (b) grants or refuses a new trial or (c) strikes out an answer
or anty part thereof or any pleading in any action;
(3) A final order affecting a substantial right made in any special
proceeding or upon a summary application in any action after
judgment; and
4) An interloc'utéry order or dectee in  court of common pfeas
granting, continuing, modifying, or refusing an injunction or
granting, continuing, modifying, or refusing the appointment of a
receiver. ' _
S.C. Code Ann. §14-3-330. In the present case, the challenged orders are immediately
appealable under subsection (3) of this statute. .

Althoughi there is precedent concluding that orders bifurcating different issues.in a case
for separate trials are not immediately appealable, the Supreme Court has recently held that the
simple fact an order is styled a “bifurcation order” does not determine its appealability. See
Morrow v. Fundamental Long-Term Care Holdings, LLC, 412 8.C. 534, 773 8.E.2d 144 (2015).
In Morrow, the Supreme. Court concluded the challenged order was immediately appealable,

.regardless of what it was called, because it implicated the app:liant’s substantial rights.. As the
Court stated, “Our review of the trial court orders is not constrained by how the order is styled.”
Id..at 539, 773 S.E:2d at 147.. The Court further cit_éd this Court’s decision in Thornton v. S.C.
Elec. & Gas Coerp., 391 S.C. 297, 304, 705 S.E.2d 479 (Ct. App.-2011), for the proposition that

“an appellate ‘court should look to the effect of an interlocutory order to determine its

appealability.” 7d. at 540, 773 S.E.2d at 147.
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Here, thc_l_challenged_ orders affect the Appellants’ substantial rigﬁts. As discussed above,
the bifurcation o;;-der requires the Appellants and Respondents to conduct two separate trials for
what‘ is essentially the same case, without any ability to seek appellate review of trial errors in
between. This requirement is prejudicial to the Appellants (and also to tﬁe Respondents, for that
matter) because if forces them to spend unnecessary amounts of time and money trying the same
case twice. It also creates a real and substantial risk of duplicative and/or inconsistent results in
the two trials. |

This order must be immediately appealable because even a successful appeal after a final

. judgment would not provide the Appellants any meaningful relief. If the Appeilants are forced
to try each case _..twicc before having an ability to séek appellate review, that review would be
pointless. By that time, the Appellants already would have spent the unnecessary time and
money conductirllg multiple trials of the same cases. The costs and the limited attorney’s fee
available to a prevailing party on appeal would not come a;nywhere close to making the
Appellants whole for the expense§ of numerous “double trials.” Thus, any victory on a post-
judgment appeal of the bifurcation order Awould be entirely Pyrrhic in nature. See generally
Knight Pub. Co. v. University of 5.C., 295 S.C. 31, 367 S.E.2d 20 (1988) (order allowing
discovery of materials claimed to be confidential was immediately appealable because it in effect
determined the action and preventéd any meaningful appellate review); rev’d on other grounds,
Simpson v. Sandzrs, 314 S.C, 413, 445 S.E.2d 93 (1994).

The limited collateral review order also affects the Appellants® substantial rights because
it allows claims to proceed against the Appellants when those claims should be barred by the
previous court-approved class settlement. The Appellants have not been able to find any case

directly on-point as to the appealability of this specific kind of order, which suggests this is a
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novel question in South Carolina. The Appellants respectfully submit that this type of novel
issue should not be decided in a cursory fashion in Awhich the vparty seeking to appeal has not
been given a full anci fair opportunity to brief aqql ;a{gue' the issue. Therefore, the Court should
grant the Petitiox; and conduct a full rehearing after allowing the Appellants to file a Retum to
the motion.

Furtherm?are, even if the Court were to determine that the limited collateral r-eview order
were not immediately appealable, that would not warrant -dignﬁésql .of_th'e appeal. As previously
argued, the bifurcation order i.s imﬁediately appealable under S.C. Code Ann. §14-3-330(3). For
this reason, the Court can — and should — also review the limited collateral review order. See
Pruitt v. Bowers, 330 S.C. 483, 499 S.E.2d 250 ._(Ct. App: 1998) (an order not immediately
appealable will nevertheless be reviewed if another appealable issue is_before the court and
review will avoid unnecessary litigation)l. 'i'his rule provides an additional reason to grant the
reheéring petition.

IV. Petition 'for Supersedeas

For reasc-;xs that are connected to the grou;md;s ;.me.viously discussed, the Court should have
granted the Emezgency Petition for Sﬁpersedeas Order to Stay Trial. The Court has provided no
reasoﬁ for denying the motion other than the erroneous conclusion that the challenged orders
from the trial court were not immediately appealable. In other words, it appears the Court denied
the emergency petition solelj' becz-;use it chose to disrniss the appedl. Therefore, since the Court
never should have considered the motion to dismiss, let alone granted it,* -the denial of the

petition was also in error,

4 See sections 1, II and III of this Petition.
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Whén the'Riéhter Defendants are taken out of the eq_uat_iqn,'as they should be for this
appeal, the only relevant parties for purposes of the emergency p«":tition are the Appellants and -
the Respondents. Considering only those parties, the éne fair result to both sides is to grant the
emergency petitioﬁ. The Appellants need to obtain the requested stay the trial court proceedings
in order to protect their ability to obtain a_ny'meanjr;gﬂﬂ review of the challenged orders,
particularly the bifurcation order. As discussed above, an appeal after multip]é trials would not
do the Appellanis much good (if any) in this context.

At the same time, granting the requested relief will not result in any prejudice fo the
Respondents. Especially now that it appears the John D,de:IO trial will beéin on May 15, 2017,
the Respondents have articulated no legitimate claims of prejudice if future trial court
proceedings are :stayed. The Respondents can adjust travel plans or scheduling issues
accordingly, which means they will be in no worse position if a stay is imposed.

Obviously, the original, specific need for tﬁe étay (i'.e, the Johﬁ Doe 10 trial) may be a
moot point by the time the Court considers this Petition.’ Yet, that does not mean a stay is no
longer necessary. As the frial court has told the parties, it intends to continue conducting trials
against the Appéllants only — one aftef the other — until they are completed. Even if the John
Doe 10 case is tried before the Court reaches this I;etiii('m, a stay is required in order to pfevent'
additional trials *érom going forward. This is especially true since the violation of the Appellants’

" .substantial right.only increases with every trial that takes place. Therefore, this is still a critical

®  Here, it should be noted. that the Appellants will participate in the John Doe 10 trial if
necessary to avoid any finding of contempt or sanctions by the trial court. However, the
Appellants will do_so under protest and without waiving their rights to argue that the tiial is
and/or was a nullity because the appeal should not have been dismissed and a supersedeas order
should have been issued.
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and pressing issue, and the Court should grant the Petition and enter an order staying all future

proceedings in the trial court until the end of this appeal.

CONCLUSION

For all of these reasons, the Court should. grant this Petition, vacate its Order of May 11,

2017, and allow this appeal to proceéd on ‘the merits. At the very least, the Court should vacate

the Order and allow the Appellants the full amount of time to respond to the dismissal motion

under Rule 240(e), SCACR.

May 12, 2017

Respectfully submitted,

z

Richard S. Dukes, Jr.

Brian J. Kem

40 Calhoun Street, Suite 200

Post Office Box 22129

Charleston, South Carolina 29413-2129

Telephone;  843-576-2810
843-576-2802

Facsimile: 843-577-1646 (direct fax)
843-577-1644 (direct fax)

Email: rdukes@turnerpadget.com

bkern@turnerpadget.com

A. Peter Shahid, Jr.

Shahid Law Office, LLC

89 Broad Street

Charleston, SC 29401

Telephone:  843.853.4500
Facsimile: 843.722-0119
Email: peter@shahidlawoffice.com
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@be"énutb Carolina Court of @Ippe_alz

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,
John Doe 193, Father Doe 194, and John Doe 194,
Respondents

V.

The Bishop of Charleston, A Corporation Sole; Robert
Guglielmone, The Bishop of Charleston, in his official
Capacity; Rev. Monsignor Martin Laughlin, former-
Administrator of the Diocese of Charleston, in his official
Capacnty, Robert . Baker, former Bishop of Charleston,
in his official capacity; Lawrence E. Richter, Jr.; David
K. Haller; and Richter and Haller, LLC; Defendants,

Of whom, The Bishop of Charleston, A Corporation
Sole; Robert Guglielmone, The Bishop of Charleston, in
his official Capacity; Rev. Monsignor Martin Laughlin,
former Administrator of the Diocese of Charleston, in his
official Capacity; and Robert J. Baker, former Bishop of
Charleston, in his official capacity; are Appellants,

And Lawrence E. Richter, Jr.; David K. Haller; and
RicI}ter and Haller, LLC; are Respondents.

Appellate Case No. 2017-001092

ORDER

Appellants have filed a petition to rehear the dismissal of this appeal, arguing in
part this court improperly granted Respondents' motion to dismiss without
allowing for the filing and consideration of a return to the motion. In a letter to
this court, Respondents indicated they do not intend to file a return to the petition
unless one is requested In order to allow Appellants the opportunity to fully argue,
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It
'

1

their position to fhis court, any party may submit a memoraridum addressing the
appealability of the orders on appeal within fifteen days of this order. This court
will consider Appellants' petition for rehearing upon receipt of memoranda from all

parties or the expiration of fifteen days.
Siplaic . Mfbrsd

FOR THE COURT

. Columbia, South Carolina

cc:  Richard S. Dukes, Jr., Esquire
Brian James Kern, Esquire
Gregg E. Meyers, Esquire
Susan Taylor Wall, Esquire
James L. Bruner, Esquire
Benjamin C. Bruner, Esquire
Henry Wilkins Frampton, IV, Esquire
Albert P. Shahid, Jr., Esquire

FILED .
gy 2201 FA
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLETON COUNTY
Court of Common Pleas

7
f

J. C. Nicholson, Cireuit Court Judge

Consolidated Case Nos. 2010—CP-10—5520 2010-CP-10-7233;
2012-CP-10-5559; 2013-CP-10-3733; 2013-CP-10-4175; 2013-CP-10-4176

Appellate Case No. 2017-001092

John Doe 2 and JaneDoé4 John Doe 10, Jane Doe 11, o
John Doe 193, Father Doe 194, and John Doe 194......vuuueneeereeeeeernereeeeeeenvenns Respondents,

V.

The Bishop of Charleston, A. Corporation Sole, and

Rabert Guglielmone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlm,

former Administrator of the Diocese of Charleston, in his

Official capacity; Robert J. Baker, former Bishop of Charleston,

in his official capacity; Lawrence E. Richter, Jr., David K. Haller,

and Richter and Haller, LLC......ccccoeeuvieniinninnreerienrennrnnnnnnn. eteraseenrennrensirane Defendants,

Of whom,

The Bishop of Charleston, A Corporation Sole, and

Robert Guglielmione, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,

former Administrator of the Diocese of Charleston, in his

Official capacity; and Robert J. Baker, former Bishop of, ‘

Charleston in his official capacity, are..........cvuvvrieieieereeeiieeneeireeeseeseeenrennans Appellants,

. And Lawrence E. Richter, Jr.; David K. Haller; and
Richter and Haller, LLC, @I€......c.uuuuveruuieeieeniiiieeesteseeeneeesenneeesnsnesssonnns Respondents.
BRIEF ON APPEALABILITY
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The Appellants respectfully submit this Brief on Appealability pursuant to the Court’s
Order filed on May 24, 2017.

STATEMENT OF THE CASE

_This case arises out of allegations by the Respondents that they were abused by priests in
the Diocese of Charleston many years ago. These claims have been extensively Htigated asa
result of a class action Iawsuit filed in 2007‘ in Dorchester County. See Doe v. Bishop of
Charleston, 407 S.C. 128, 754 S.E.2d 494 (2014). The class action was resolved by way of &
class settiement; which established a "fund from which awards would be made to claimants who
established their sexual abuse claims by arbitration." Id,

These actions include consolidated civil complaints filed by various plaintiffs, all
represented by Gregg Myers. The plaintiffs allege they are the victims of sexual abuse
perpetrat_ed against mindrs by agents of the Diocese parties. The plaintiffs in all of these various
complaints have also named as defendants Lawrence E. Richter, Jr. and David K. Haller, and
~ those attorneys’ former law firm, Richer & Haller, LLC (collecﬁvely “the Richter Defendants™).

Each plaintiff has alleged that he or she (or his or her child or spouse) was sexually
abused, and that he or she is entitled to recovery under several legal theories inciuding, but
limited to, negligent supervision, fraudulent concealment, and legal malpraétice, breach of
fiduciary duty, and Unfair Trade Practices (as to the Richter Defendants). In addition the
Appellants and the Richter Defendants are n'amed in a cause of action for civil conspiracy,

In 2007 the circuit couﬁ approved a class action settlement, in which the Richer
Defendants served as class counsel. The court-approved class action settlement provided a
mechanism in which primary sexual abuse claimants and loss of consortium claimants could

participate in a process to resolve their claims through an arbitrator. The plaintiffs in these
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consoiidated cases neither participated in this class action settlement opportunity, nor opted out
of the class.

On October 26, 2016, the trial court issued an Order Bifurcating Trial and an Order on
Limited Collateral Reﬁew. In bifurcating the trial of this case, the trial court ordered that the
Appellants would first be required to proceed to trial on claims that the Respondents were
sexually abused by priests. Then, following the conclusion of all sex abuse trials, the Appellants

| and the Respondents would be required to i:atticipate in a second round of litigation involving
the legal malpractice, breach of fiduciary duty, and civil conspiracy claims. The trials in that
second round wouldr also involve the Richter Defendants, who would not be required to
participate in the first round of trials.

The Appellants timely moved for reconsideration of both Orders in November, 2016. The
Appellants pointed out to the trial court that this mode of trial would require them to try their
case against each Respondent twice, and a verdict in the first case would not bring to a close the
claims against tﬁe Respondents in the second case. Addftiopally, the Respondents would be
required to fry their cases against the Appellants twice. Moreover, neither the Appellants nor the
Respondents would be able to appeal from the verdict or judgment in the first trial until after the
second trial had concluded. Put simply, the Appellants contended that the mode of trial ordered
by the trial court was manifestly unjust to both the Appellants an.d the Respondents.!

On May 4, 2017, thé trial court denied the Appellants’ motion to reconsider its Order
Bifurcating Trial and, by separate order, its Order on Limited Collateral Review. At the same
time as it issued its orders denying Vthe motiqns to reconsider, the trial court issued a Schednling

Order, sua sponte and ex parte, which stated that the trial of this case would proceed beginning

The Richter Defendants would not be subject to multiple trials against the same plaintiffs,
and thus, the Order did not have any impact on their legal rights.
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May 15, 2017, regardless of whether the Appellants appealed its Order Bifurcating Trial and/or
Order on Limited Collateral Review. Put differently, the trial court clearly indicated that it would
not recognize the automatic stay that would be trigged® when the Appellants filed their notice of
appeal. |

Following the issaance of these orders, the Appe]lants filed and served their Notice of
Appeal on May 4, 2017. Due to the trial court’s refusal to acknowledge the automatic stay, the
Appellants also filed and served an Emergency Petition for Supersedeas Oxder to Stay Trial just
hours after filing the Notice of Appeal.

On May 5, 2017, the Court issued an Order in response to the emergency petition, which

stated the following:

Appellants have served and filed a petition for supersedeas,
requesting this court stay the trial scheduled for May 15, 2017.

- This court will act on the petition for supersedeas upon receipt and
review of a return and reply Pursuant to Rule 263(b), ACACR,
and in light of the upcoming trial, Respondents® return shall be
served and filed by noon on Tuesday, May 9, 2017, and
Appellants’ reply shall be served and filed by noon on Thursday,
May 11,2017,

[Order, p 1.] Pursuant to that Order, the Respondents filed a Retum on May 8, 2017. The
- Appellants filed their Reply tha following day.

The Richter Defendants also submitted filings to the Court on May 8, 2017. The Richter
Defendants filed and served a Reply in opposition to the emergency petition, as well as a Motion
to bismiss the Appeal. Although the Ai)pellants contended — and still contend — that the Richter
Defendants’ filings were improper, the Appellants complied with the Order out of an abundance

of caution by filing and serving a Reply to the Richter Defendants® Return before the close of

2 See Rule 205, SCACR ("Upon the service of the notice of appeal, the appellate court shall

have exclusive jurisdiction over the appeal . . . .").
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business on May 9, 2017. The Appellants did not file a Return to the Richter Defendants’
Motion to Dismiss because the time for doing so under Rule 240(e), SCACR, had not responded,
and the Court had not established any other deadline for a moﬁoﬁ to dismiss.

On May 11, 2017, the Court issued a second Order. This Order granted the Richter
Defeﬁdants’ Moﬁon to Dismiss and denied the emergency petition for supersedeas. The
Appellanfs responded to the Order by filing a timely Petition for Rehearing. The Appellants
-argued, infer alia, that the Court had ruled on the Richter Defendants’ Motion to Dismiss without
allotting the full amount of time for the Appellants to make a formal response. The Court then
issued another Order on May 24, 2017. That Order gave all paﬁies fifteen days from the date of
the Order (i.e. until June 8, 2017) to submit briefs on the appealability of the challenged lower
court orders. The Appellants now submit this brief in respon:;'e to that Order.

ARGUMENT

I The order forcing the Appellants to_participate in multiple duplicative trials is

immediately appealable.

South Carolina’s appellate courts have jurisdiction to review:

(1) Any intermediate judgment, order or decree in a law case
involving the merits in actions commenced in the court of common
pleas and general sessions, brought there by original process or
removed there from any inferior court or jurisdiction, and final
judgments in such actions; provided, that if no appeal be taken
until final judgment is entered the court may upon appeal from
such final judgment review any intermediate order or decree
necessarily affecting the judgment not before appealed from;

(2) An order affecting a substantial right made in an action when
such order (a) in effect determines the action and prevents a
judgment from which an appeal might be taken or discontinues the
action, (b) grants or refuses a new trial or (c) strikes out an answer
or any part thereof or any pleading in any actjon;
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(3) A final order affecting a substantial right made in any special
proceeding or upon a summary application in any action after
judgment; and : :
(4) An interlocutofy order or decree in a court of common pleas
granting, continuing, modifying, or refusing an injunction or
gran_ting, continuing, modifying, or refusing the appointment of a
receiver. ,
S.C. Code Ann. §14-3-330. In the present case, the challenged orders are ﬁnmediately
“appealable under subsection ‘(3) of this statute.

Here, tﬁe “bifurcation order” affects the Appellants’ substantial rights. The order
requires the Appellants to conduct two separate trials for the same case, without any ability to
seek appellate review of trial errors in between. This requirement is préju'dicial to the Appellants
(and also to the boe Respondents, for that matter) because it forces them to spend unnecessary
amounts of time and money trying the same case twice. It also creates a real and substantial risk
of duplicative and/or inconsistent results in the two trials. |

Although the two trials would technically involve different causes of action against the
Appellants, the Appellants would still be required to present the same testimony, exhibits and
arguments in both. Some of the legal issues might be slightly different in the second trial, but for
all practical purposes, the Appellants would have to repeat the presentation of their case from the
first trial. This unnécessary and prejudicial repetition would take place in every one of the ¢ases
that goes to trial. 'The end result would be several weeks® worth of additional trial timg and
expenses that the Appellants would have to inéur for no compelling or legitimate reason.

The Rgspondents, specifically the Richter Defgndants, may argue that there is a

- legitimate or compelling reaéon for this arrangement, but the Appellants obviously disagree, and

that is the whole point of this appeal. The trial court made a decision thlat has a tremendous,

negative impact on the Appellants’ interests, both financial and strategic. That harmful impact
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will be immediaie and effectively irreversible. For that reason, the Appellants have exercised
their right to have this Court review the trial court’s decision. If the appeal proceeds, as it
should, both sides will have a fair opportunity to present their arguments for and against that
decision. If this Couﬁ conducts a full review and allows the decision below to stand, at least the

necessafy appellate oversight would have occurred before the harmful impact, not afterwards.

Thus, this immediate appeal is proper and serves to protect the Appellants® substantial rights.

Furthermore, immediate appellate review is necessary because even a-successful appeal
after a final judgment would not provide the Appellants ans'f meaningful relief. If the Appellants
are forced to try each case twice before having an ability to seek appellate review, that review
would be poinﬂé_ss. By that time, the Appellants already would have spent the unnecessary time
and money condilcting multii:le trials of the same cases. The costs and the limited attorney’s fee
a_va.ilabb to a prevailing party on appeal would not come anywhere close to making the
Appellants whole for the expenses of numerous “double trials.” Thus, any victory on a post-
judgment appeal of the bifurcation order would be entirely Pyrrhic in nature.

This is especially true when one considers that the only remedy this Court could grant In
that circumstance would be a new tnal This Would merely add insult to the injury the
Appellants had already sustained. Granted, the Appellants ‘would have won their appeal, but the
“victory” would simply mean the Appellants would have to try each case a third time in a
consolidated proceeding. The only way to avoid this absurd and unfair result is to recognize that
the “biﬁlrcation;_’ order significantly affects the Appellants® rights and to allow this appeal to
procéed. |

Although they have not addressed this specific factual scenario, South Carolina’s

appéllate courts have found immediate appeals to be warranted in analogous cases where an
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appeal. after a final judgment would not afford any meaningful relief. See, e.g., Hagood v.
Sommerville, 362 S.C. 191, 198, 607 S.E.2d 707, 710 (2005) (an order- disqualifying a party’s
attorney in a civil case is immediately appealable because “an appeal after final judgment and a
new trial, if granted, would not adequately protect a party’s interests be_cause it would be difficult
or impossible for the afflicted party or the appellate court to ascertain by any objective standard
whether prejudice resulted from the disqualification.”); Doe v. Howe, 362 S.C. 212, 607 S.E.2d
354 (Ct. App. 2004) (denial-of a motion to proceed anonymously was immediately appealable
because a post-judgment appeal would not adequately protect the party’s claimed need for
privacy); Lakes v. State, 333 S.C. 382, 510 S.E.2d 228 (Ct. App. 1998) (denial of a motion to
proceed in forma paﬁperis was immediately appeal because otherwise the plaintiff could not
pursﬁe the case at éll); Chew v. Newsome Chevrolet, Inc., 315 S.C. 102, 431 S.E.2d 631 (Ct.
App. .1993) (depial of a motion to dismiss for lack of subject matter jﬁrisdiction was immedjately
appealable because this threshoId. issue had to be determined in order for the lower court to hear
the case); Knight Pub. Co. v. University of S.C., 295 S.C. 31, 367 S.E.2d 20 (1988) (01_'der
allowing discovery of materials claimed to be confidential was immediately appealable because
it in effect determined the action and prevented any meaningful éppellate review); rev’d on other
grounds, Simpson v. Sanders, 314 8.C. 413, 445 S.E.2d 93 (1994); Rutledge v. Tunno, 63 S.C.
205, 41 S.E. 308 (1902) (denial of a motion to intervene is immediately abpealable because the
purported intervenor would have no other way to obtain‘ appellate review). ‘

Again, the present case falls into the same category. The Appellants’ substantial rights
will have already been negatively impacted by the timé of final judgments becanse the

duplicative trials (and the expenses stemming from them) will have taken place. At that point,
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even a successful appeal would only make things worse in terms of the time and expenses, as the
Appellants would have to try each case a third time.

Of course, it is possible that if this appeal is allowed to proceed, the Court (and/or the
Supreme Court) could wind up affirming the “bifurcation” order. In that event, the Appellants
would be forced to incur the expenses of duplicative trials. But at least in that scenario the
necessary appellate review would already have occurred, and all parties could go to trial in the
knowledge that the trial court’s procedure had been deemed proper by higher courts. Thus, an
immediate appeal is not only proper under the goveming statute, but it also remow}es one
potential basis for re-trials of these cases.

In aédition, the Supreme Court has recently held that the simple fact an order is styled a
“bifurcation order” dqes not determine its appealability. See Mornle v. Fundamental Long-
Term Care Holdings, LLC, 412 8.C. 534, 773 S.E.2d 144 (2015). In Morrow, the Supreme
Court concluded the challenge_d order was immediately appealable, regardless of what it was
called, because it implicated the appellant’s substantial rights. As the Court stated, “Our review
of the trial court order is not constrained by how the order is styled.” Id at 539, 773 SE2d at
147. The Court further cited Thornton v. S.C. Elec. & Gas Corp., 391 S.C. 297,304, 705S.E.2d

479 (Ct. App. 2011), for the proposition that “an appellate court should look to the effect of an

interlocutory order to determine its appealability.” Id at 540, 773 S.E.2d at 147 (emphasis

added). As discussed above, the effect of the trial court’s order in the present case makes it

immediately appealable under the statite, no matter what the order is called.
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Morrow is vital to the current issue because it unciercuts the Respondents® primary
argument for dismissal of the appeal. Citing two decisions’ by the Supreme Court,® the
Respondents claim that bifurcation orders are not immediately appealable as a hard and fast rule.
However, Morrow makes it clear that no such per se nile exists anymore (to the extent one ever
did), and app;ell_ate courts must consider the effecis of each individual order to make the
determination. This is significant because the present case is very different than the sitvations in
Senter and Flagstar.

Senter was a personal injury case involving disputed liabflity and significant damages
claims. The defendant moved to bifurcate the.trial into a liability phase and then, if necessary, a
damages phase. The defendant based its motion on a belief that a jury would be unduly swayed
by the damages evidence and would not pay sufficient attention to the question of lability. The
trial court denied the motion, and this Court dismissed the resulting appeal. The Supreme Court
granted a writ of certiorari and affirmed the dismissal, concluding that participating in a standard
trial procedure (i.e. liability and damages determined m a single trial) would not impact the
defendant’s rights. The present ;:ése, of course, does not involve the denial of a motion to
bifurcate, and, therefore, Senfer has no impact on the appealability of this order.

Flagstar was a contract dispute between an insured and its excess insurer over whether
coverage existed fbr payments of a claés action settlement. The trial court granted the insured’s
motion to bifurcate the trial into two phases. The first would determine the tﬁreshold issue of
whether a specific exclusion in the excess policy applied. If the jury determined it did, the
proceedings would end. If the jury decided the exclusion did not apply, the second phase would

cover the ren'aaining substantive issues, which were unrelated to the exclusion. The insurer

*  Senter v. Piggly Wiggly Carolina Co., 341 S.C. 74, 533 S.E.2d 575 (2000); Flagstar Corp. v.
Royal Surplus Lines, 341 S.C. 68, 533 S.E.2d 331 (2000)

9
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appealed, and this Court addressed the merits of the bifurcation order. However, the Supreme
Court granted a writ of certiorari and reversed, concluding that “an order granting separate trials
of issues in a contract case is not immediately appealable.” 341 S.C. at 73, 533 S.E.2d at 334.
Significantly, though, the Court also took the opportunity to caution trial courts that bifurcation
under Rule 42(b), SCRCP, is only appropriate for truly “separate issues.” Id, at 73,533 SE2d at
333,n.8. |

Although Flagstar, unlike Senter, did involve an order granting bifurcation, the situation
was much different than the one in the present case. The bifurcation order in Flagstar did not
force either side to participate in duplicative trials covering the same issues. To the contrary, the
first trial in Flagstar involved a separate threshold issue that had the potential to end the case. A
second trial was only necessary if the party seeking coverage cleared that first hurdle, and even
then the second trial did not involve re-litigating the same issue. Thus, assuming the threshold
exclusion did né)t apply, the litigation of the remaining issues was necessary, regardless of
whether that litigation occurred in one trial or two separate proceedings. In other words,
Flagstar represented the bifurcation of truly separate issues, as contemplated by Rule 42(b),
SCRCP.

No such tidy division exists in the present case. The challenged order is not really one of
“bifurcation” as it applies to the Appellants. It may be called a bifurcation order, but Morrow

instructs the Court to disregard that label and examine the order’s effect on the Appellants. As

discussed above, the order forces the Appellants to try the same case twice, several times over.
Granted, the specific causes of action may be different, but both trials will necessarily involve

the same .eviden&:e, witnesses and arguments from the Appellants. The second trial will be an

10
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unnecessary duplication of efforts for the Apéellants; there is simply no other way to state it.
This vs}as not the situatioh in Flagstar, and that case is not coritrolling here.

Senter and Flagstar involved appellants who were merely dissatisfied with the planned
methods of frying the cases becaﬁse they preferred different methods for strategic reasons. This
is why those appeals were dismissed. Here, 'on the other hand, the harm to the Appellants
involves much 1-nore than strategic disadvantages. The order \\vill force the Appellants to devote
vast amounts of time and money to duplicaﬁve trials in several different cases.. Thus, this is a
much different kind of order than the ones seen in previous decisions.

Furthermore, under the Respondents’ position, the Appellants would have no right to
aﬁpeal until the duplicative trialé were finished. This means the harm to the ‘Appellants would
have already oc&.u-red before they could seck any appellate review. For that reason, an appeal on
this issue at that juncture would not — and could not — provide any real remedy to the Appellants.
As previously discussed, our appellate courts have not hesitated to find orders to be immediately
appealable in past analogous “no win scenarios,” where an appeal after final Jjudgment would not
do the party any good. N .

While the Appellants may not be entitled to a trial in the exact for@at of their preference,
they 'dd have a substantial right not to be forced to try the same cases twice for no justifiable
reason. This is the real issue for purposes of appealability, not the title that the trial court gave to
the order. Therefore, this Court should vacate its previous dismissal order and allow this appeal

to proceed in the normal course.
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1. The Court should also review the limited collateral review order.

The limited collateral review order also affects the Appellants’ substantial rights because
it allows claims to proceed against the Appellants when those claims should be barred by the
previous court-approved class éettlement. Thus, this order has the practical effect of denying
and/or striking one of the Appellants® defenses. This makes the order'immediately appealable
under S.C. Code §14-3-330(2)(c). See Hagood v. Sommerville, 362 S.C. 191, 195, 607 8.E.2d
707, 709 (2005) (“An order .affects a substantial right and is immediately appealable when ... [if]
strikes out an answer or any part thereof or any pleading in any action.”). )

Furthermore, even if the Court were to determine that the limited collateral review order
is not itself immediately appealable, that would not warrant dismissal of the appeal. As
previously argued, fhe bifurcation order is immediately appealable under S.C.. Céde Ann, §14-3-
330(3). For this reason, the Couﬁ can — and should — also review the limited qollateral review
order. See Pruitt v. Bowers, 330 S.C. 483, 499 S.E.2d 250 (Ct. App. 1998) (an order not
immediately appealable will nevertheless be reviewed if another appealable issue is before the
court ;cmd review will avoid unnecessary litigation).

CONCLUSION
Based on the authorities and arguments set forth above, this Court should vacate its

previous dismissal order and allow this appeal to proceed.

(Signature on next page)
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Pursuant to the Court’s Order of May 24, ;"2017, Respondents/Lawyer Defendants Lawrence
E. Richter, Jr., Richter & Haller LLC, and David K. Haller (collectively, the “Lawyer Defendants”)
submit this supplemental brief supporting the Court’s order of May 11, 2017 dismissing the instant
appeal for want of appellate jurisdiction. As set forth more fully below, the orders at issue in this
case are not immediately appealable, and the Court’s decision to dismiss the éppeal ‘was entirely
correct.}

INTRODUCTION

On the eve of trial, the Diocese Defendants attempted to appeal two interlocutory orders
that manifestly are not immediately appealable, but rather are cléssic interlocutory orders designed
to organize the issues fqr trial. Recognizing that neither order is immediately appealable, this
Court correctly dismissed the appeal so that these cases could proceed to jury trial as ordered by
the Circuit Court. '

The first order appealed—the Order Biﬁxrcating. Trials’—is an order designed to avoid jury
confusion a.nd- preju;'lice by bifurcating two distinet sets of issues into separate trials. Plaintiffs in
the instant cas,es are adults who claim that, when they were minors, they were victims of sexual

abuse by various priests of the Roman Catholic Diocese of Charleston. Plaintiffs recognize that

! As an initial matter, in their petition for rehearing, the Diocese Defendants continue to argue that
the Lawyer Defendants are not proper respondents in this appeal. This position is manifestly
without merit. The Lawyer Defendants specifically moved for both of the orders on appeal.
(Lawyer Defendants’ Motion to Bifurcate, attached hereto as Exhibit A; Lawyer Defendants Rule
59(e) Motion, attached hereto as Exhibit B.) It is therefore the Lawyer Defendants who have the
primary interest in defending on appeal the orders they requested, and they are proper Respondents
with standing to oppose the attempted appeal.

2 The Diocese Defendants have also appealed the Circuit Court’s Amended Order Bifurcating
Trial, which denied the Diocese Defendants Rule 59(e) motion to reconsider the original Order
and made a few modifications based on Plaintiffs’ request. The Amended Order Bifurcating Trial
is not immediately appealable for the same reasons as the original Order.

2
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there was a prior class action brought by victims of sexual abuse against the Diocese Defendants,
which class action was ultimately settled and dismissed with prejudice, but Plaintiffs contend that
they are not bound by the prior class action because notice of the class acti‘on was inadequate.
Thus, the instant cases present two distinct sets of claims. The primary claims are substantive
sexual abuse claims béought by Plaintiffs against the Diocese Defendants. The alternative claims
are legal malpractice claims l)rought by Plaintiffs against the Lawyer Defendants, who served as
class counsel, and a conspiracy claim against the Diocese Defendants and the Lawyer Defendants
based on the handling of the class_action. By the express terms of the Complaints, the alternative
claims are “irrelevant” if Plaintiffs are allowed to pursue their primary claims against the Diocese
Defendants. (Sée, .8, Compl. in 2010-CP-10-5520 at § 23, Exhibit C.) In the Order Bifurcating
Trials, the Circuit Court'ruled that the primary and alternative claims should not be tried in the
same proceeding; rather, the primary claims should be tried first, and the alternative claims second
(if still necessary). The Supreme Court has made it very clear that trial courts have wide discretion
under Rule 42(b), SCRCP to separate issues for trial, and that orders separating issues for trial are
not immediately appealable. Flagstar Corp. v. Royal Surplus Lines, 341 S.C. 68, 72, 533 SE.2d
331, 333 (2000) (“An order granting bifurcation of issues for trial simply does not strike to the
heart of this Court’s traditional analysis of claims of denial of a mode of trial.”). Therefore, the
Diocese Defe‘ndams’ appeal should be dismissed.

The sgcond order appealed—the Order on Limited Collateral Review’—is. an order

designed to guide the parties with respect to the effect of a previous class action on Plaintiffs’

3 The Diocese Defendants have also appealed the Circuit Court’s Amended Order on Limited
Collateral Review, which denied the Diocese Defendants’ Rule 59(e) motion to reconsider the
original Order and made a few modifications based on Plaintiffs’ request. The Amended Order on
Limited Collateral Review is not immediately appealable for the same reasons as the original
Order.
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claims., The Circuit Court addressed this issue by conducting a limited collateral review of the

prior class action, as required by the Supreme Court’s decision in Hospitality Management Assocs.

v. Shell Oil Co., 356 S.C. 644, 591 S.E.2d 611 (2004), and concluded that, as a general matter,
notice to out-of:state Plaintiffs appeared to be iﬁadequate. The Circuit Court, however, expressly
did not deterrﬁine the viability of any particular Plaintiff’s claim or any defenses thereto, but ;ather
permitted the parties to make such motions and argumex;ts as they deemed appropriate at or before
each Plaintiff’s trial. Because thé Order on Limited Collateral Review did not reach the merits of
any particular Plaintiff’s claim, it is not immediately appealable, and the appeal should be
dismissed.
BACKGROUND

This appeal involves a series of cases, the first of which was filed in April 2009, all alleging

that, as minors, Plaintiffs were victims of sexual abuse committed by priests of the Roman Catholic

Diocese of Charleston, or brought by parents or spouses alleging that they lost consortium with
victims of such abuse.?

In 2007, before the instant cases were filed, the Diocese Defendants settled a class action
involving sexuai abuse claims. (Final Order Approving Claés Action Settlement, without forms
attached, as Exhibit D.) The Lawyer Defendants were class .counsel in that case. (Jd) Under the
terms of the settlex'nent, vietims known to the lDiocese received direct notice, and notice was
published in a ‘series of South Carolina and nearby newspapers for victims not known to the

Diocese. (Id) Abuse victims could participate in the settlement by .recounting their abuse {o an

* The first case was filed in federal court as Case No. 2:09-cv-00955-CWH and ultimately
dismissed for lack of federal jurisdiction and re-filed in state court. This appeal involves eight (8)
sexual abuse cases consolidated for purposes of discovery, -
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arbitrator selected by the parties in a non-adversarial process (i.e., they were not shbject to cross-
examination by the Diocese), who then awarded them compensation based on the level of abuse
suffered within compensation ranges previously agreed to by the parties, (/d)) Following the
settlement, the claims of the class were dismissed with prejudice. .(Id.)

Plaintiffs in the instant cases contend that they are not bound by the prior class action
settlement because the notice provided to the class was inadequate as to Plaintiffs who lived
outside of Soutﬂ Carolina because notice was only published within and near the border of South
Carolina® (See e.g., Compl. in 2010-CP-10-5523 at § 22, Exhibit C.) Thus, Plaintiffs argue that
the prior class action should not prevent them from pursuing their sexual abuse claims against the
Diocese Defendants.

Recognizing the potential that their sexual abuse claims could be bﬁrred, Plaintiffs also
brought, expressly in the alternative, legal malpractice claims against thé Lawyer Defendants and
an alternative civil conspiracy claim against all Defendants. The basic theory of the alternative
claims is that the Defendants impropetly conspired to avoid giving notice of the settlement to out-
of-state victims and that Plaintiffs were harmed because their claims against the Diocese were
barred by the class action,

In prep-ar_ing these cases for trial, the Circuit Court issued two case-management orders that
the Diocese Defendants now attempt to appeal. First, the Circuit Court ordered that the primary
claims and altzrnative claims be bifurcated into separate trials under Rule 42(b), SCRCP, to avoid -

Jjury confusion and prejudice, which reasons were explained in a written order. (Order Bifurcating

5 In addition, one of the Plaintiffs, John Doe 193, claims that he lived in-state at the time of the
class settlement notice but had repressed his memories of the abuse and therefore could not
participate in the settlement. He contends that he is not bound by the settlement because his
repressed memory precluded him from receiving adeguate notice.

5
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Trials and Ainended Order Bifurcating Trials, attached hereto as Exhibit E.) Second, applying
Hospitality Management, the Circuit Court opined that, as @ general matter, it appeared that notice .
- was not reasonably calculated to reach out-of-state Plaintiffs and that out-of-state Plaintiffs could

therefore pursue sexual abuse claims against the Diocese Defendants. (Order on Limited

Collateral Review and Amended Order on Limited Collateral Review, attached hereto as Bxhibit
E.) The Court, however, did not apply this opinion to any particular Pléintiff and instead left open
for trial (or pre-trial motion) any argument as to whether a specific Plaintiff should or shonld not
be barred by the prior class action. (/d) The Cour@ seta trial date of May 15, 2017 for the first of
these consolidated cases.

On the eve of trial, the Diocgsa Defendants filed the instant appeal of the Order on Limited
Collateral Review and the Order Bifurcating Trials. The Lawyer Defendants promptly moved to
dismiss the appeal for lack of appellate jurisdiction. This Court granted the motion by order dated
May 11, 2017. The Diocese Defendants now petition for mheaﬁng, contending that the orders
were immediztely appealable. Becanse the Court's decision to dismiss the appeal was correct in
the first instance, the petition for rehearing should be denied, |

ARGUMENT
As relevant here, under S.C, Code Ann. § 14-3-330(1) and (2), this Court has app‘ellate
Jjurisdiction over intermediate Jjudgments that (1) “involv[e] the merits” or (2) “affect[] a substantial
right” and that either effectively determines the action or strikes out part of a bleading. To satisfy
this standard, an iﬁterlocutofy order must ‘fﬁnatly determine[] a substantial matter.”- Thornton v.
S.C. Elec. & Gas Corp., 391 8.C. 297, 306, 705 S.E.2d 475, 480 (Ct. App. 2011) (emphasis added).
For example, “when a trial court’s order depﬁves & party of a mode of trial to which it is éntiﬂed

as a matter of right, such order is immediately appealable” because of the finality of such a
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deprivation. Flagstar, 341 S.C. at 72, 533 S.E.2d at 333, In sum, unless an interlocutory order
“has the effect of removing . . . material issues from the case,” it is not immediately appealable.
Thornton, 391 S.C. at 307, 705 S.E.2d at 480,

A, The Order Bifurcating Trials Is Not Immediately Appealable °

South Carolina trial courts have wide discretion to order a separate trial of any issue or
jssuesina ca;e' “in furtherance of convenience or to avoid prejudice, or when separate trials will
be conducive to expedition and economy.” Rule 42(b), SCRCP. The only express limitation ona
trial court’s discretion is that any order providing for separate trials mi.lst “preserv[e] inviolate the
right of trial by jury.” Id. '

Here, the Circuit Court carefully analyzed the factors set forth in Rule 42(b) and concluded
that it would be prudent to separate the primary sexual abuse claims from the alternative legal -
malp,i-actice and conspiracy claims. (Ex.F.) Inits written ordgr, the Court explained its reasoning
in detail, including its determination that the Rule 42(b) goals of convenience, avoidance of
prejudice, and economy would be best served by separate trials. (Jd) The Court preserved all
parties’ right to a jury trial, as both the primary and alternative claims would ultimately be tried to
ajury. .

The Circuit Court’s order does not implicate any party’s right to a jury trial, and it is

therefore not immediately appealable. As the Supreme Court held in Flagstar:

An order gganﬁng bifurcation of issues for trial simply does not
strike to the heart of this Conrt’s traditional analysis of claims

of denial of a mode of trial. That analysis proceeds by determining
whether or not a party is erroneously denied a trial by jury in a'law
case, or is erroneously required to proceed before a jury in an equity
case, In this case, no party is denied the right to a trial by jury.
Moreover, after trial, [the party opposing bifurcation] will be free to
advance on appeal that the trial judge abused his discretion in
ordering bifurcation and that it has thereby been effectively deprived
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of a fair and/or fully informed fact finder. An abuse of discretion, if
any, by the trial court in its ruling can be corrected at that time. '

Ip _short, trial of all issues in the casein a single proceeding is

not a mede of trial to which the parties are entitled as a matter

of right. -
Flagstar, 341 | S.C. at 71-72, 533 S,E.2d at 333 (emphasis added). Because the Circuit Court’s
order merely bifurcates issues for trial and do'es not deprive any party of a jury trial, the order is
not immediately appealable, and this appeal was properly dismissed.

In their petition for rehearing, the Diocese Defendants appear to make two arguments in
favor of the 'appealability of the Order Bifurcating Trials. First, they argue that the Supreme
Court’s deci.sion in Morrow v. Fundamental Long-Term Care Holdings, LLC, 412 S.C. 534, 773
S.E.2d 144 (2015) somehow changes the analysis. Notso. In .M}arrow, the trial court ruled thata
nursing home Plaintiff could only pursue the nursing home corporate parent if it first prevailed at
trial against the nursing home. In so doing, the trial court extinguished the Plaintiff’s claim of

| direct negligence liability against the corporate parent. Because the trial court extinguished one
of the Plaintiff’s clairns, the Supreme Court held that the order was immediately appealable, Inso
ruling, the Supreme Court emphasized that the trial court has not xﬁerely bifurcated the Plaintiff’s
claims into separate trials, which would not be immediately éppealable; rather the trial court had
actually extinguished one of the Plaintiff’s claims, which made the order appealable. Jd, at 539-
40, 773 S.E.2d at 146-47 (emphaéizing that the trial cpurt’s order was not a standard bifurcation
order, but rather in the nature of a grant of summary judgment). In the instant cases, the Circuit
Court has not extinguished any claims. Instead, it has simply bifurcated them into separate trials
in accorda.nc'e with the distinctions made by the Plaintiffs (who, notably, do not oppose

_ bifurcation). Therefore, under Flagstar, the bifurcation order is not immediately appealable.
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Second, the Diocese Defendants argue that the Order Bifurcating Trials affects their
substantial rights because the Diocese Defendants could theoretically be subjected to two trials.
Our Supreme Court, however, answered this concern directly in Flagstar, holding that “trial of

all issues in the case in a single proceeding is not 2 mode of trial to which the parties are
entitled as a matter of right” 341 8.C. at 72, 533 S.E.2d at 333 (emphasis added). Thus, the

Diocese Defendants do not have a right to trial of all issues in a single proceeding, much less a
subsfantial rigl}t subject to immediate appeal. Moreovef, it is important to note that these two
potential trials would be on completely separate issues: the first trial would concern only the
Plaintiffs’ allegations that the Diocese Defendants were negligent in allowing them to be sexually
abused by Diacesan clergy; the second trial would concern whether, decades later, the Diocese
Defendants and Lawyer Defendants conspired to harm the class in the prior class action. Thus, the
Diocese Defendants’ claim that they would have to “try the same case twice” is patently false, So
is the Diocese Defendants® claim that they would lack meaningful appellate review. Errors in trial
management are routinely corrected by a post-irial appeal, and, if necessary, the cases is re-tried.6
There is nothing meaningless about our normal appellate practice, and the Diocese Defendants’
attempt to create a parade of horribles should be disregarded.
* %k ¥ % %
In surﬁ, the Diocese Defendants have given the Court no .valid reason to reconsider ifs

determination that the Order Bifurcating Trials is not appealable. To the conirary, the Order

¢ Contrary to the Diocese Defendants’ argument, it is not a foregone conclusion that the Diocese
Defendants (or Plaintiffs) would be unable to immediately appeal the result of the first trial. The
appealability of any result would depend on the nature of the result and require analysis under 8.C.
Code Ann, § 14-3-330. It would be speculative to attempt to guess at whether the result would be
appealable before the trial is held and the orders emanating from it are examined.

5
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Bifurcating Trials is a garden-variety order separating issues for trial under Rule 42(b), SCRCP,
and is no.t subject to immediate review. Therefore, the petition for rehearing should be denied.
B. The Order on Limited Collateral Review Is Not Immediately Appealable

The Order on Limited Collateral Review is not immediately appealable because it does not
finally determine any issues in any individual cases. It does not grant summary judgment or any
other dispositive relief. Indeed, to the contrary, all parties moved for summary judgment in these
cases, and all parties’ motions for summary judgment were denied in foto. (Orders Denying
Summary Judgment, attached hereto as Exhibit G.) Instead, the Order on Limited Collateral
Review merely outlines the Court’s thoughts on the adequacy of the underlying class action court's
notice plan urder Hospitality Management. However, the Court expressly left open the preclusive
effect (or not) of the underlying class action on any particular case. (Ex. F.)

The Cpuxt’s decision not to address any particular case at this point was purposeful and
proper. As a.n initial matter, it was the Lawyer Defendants who moved for tﬁe limited collateral

review, and the Lawyer Defendants did not ask the Court to address any particular case, (Motions

for Limited Collateral Review, Exhibit H; Rule 59(e) Motion, Exhibit B.) Thus, the Circuit Court
ruled on the issues before it and properly declined to reach issues not presented. Moreover, as set
forth in the Order on Limited Collateral Review, the Court has not decided how it will consider on
an individual basis the facts of each Plaintiff’s case.

As the Court noted, although the underlying class action Court’s notice plan was not
designed to reach out-of-state Plaintiffs, any particular out-of-state Plaintiff could still have

received adequate notice though other means, including direct notice from the Diocese Defendants,

10
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publication in newspapers in and near South Carolina,” and extensive coverage in media outlets
around the world.® (Ex. F at 4-5.) Thus, the Order on Limited Collateral Review is not a final
determination of the effect of the prior class action on any individual Plaintiff’s case, which
determination the Circuit Court expressly left open.

Without a final determination in any individual Plaintiff's case, appellate jurisdiction is
lacking. As the Supreme Court has made clear, orders that merely require a party to proceed to
trial ;withofxt effecting a final resolution of any issues are not immediately appealable. See, e.g.,
Mid-State Distribs. v. Century Imports, 310 8.C. 330, 333-35, 426 S.E.2d 777, 780 (1993) (holding
that interlocutory order is not immediately appealable unless it effects a final determination of a
significant issue). Here, the issue of whether the prior class action bars any individual Plaintiff
remains open for resolution by pre-trial motion or at trial. Therefore, the Order on Limited

Collateral Review is not immediately appealable, and the appeal should be dismissed.

7 For example, some of the Plaintiffs lived near Augusta, Georgia. The class action court directed
that notice be published in the Augusta Chronicle. Accordingly, there is an open guestion as to
whether those Plaintiffs received adequate notice.

8 See, e.g.,S.C. Case Grows To More Than 80 Victims, Grand Rapids (Mich.) Press, Sept. 1, 2007,
at D8; S.C. dbuse Claims Number Nearly 80, Baton Rouge (La.) Advocate, Aug. 2152007, at A2;
Church Faces More Sex Abuse Claims, Bucks County (Pa.) Courier Times, Aug. 20, 2007, at A2;
Diocese Invesiigated, Kansas City (Mo.) Star, Mar. 10, 2007, at A9; S.C. Diocese To Pay 312M
To Settle Sex Abuse Claims, Nat’l L.J., Feb. 5, 2007, at 16; To The Point, Investor’s Bus. Daily,
Jan. 29, 2007, at A02; Diocese In £6m Child-Sex Payout, Yorkshire (England) Post, Jan. 27, 2007;
Diocese To Settle Sex Abuse Claims, St. Louis PostDispatch, Jan. 27, 2007, at A23; 812 Million
From Diocese To Settle Sex Abuse Claims, South Fla, Sun Sentinel, Jan. 27,2007, at 3A; Catholic
Diocese Prepared To Settle Sex Abuse Claims, Press of Atlantic City (N.J.), Jan. 27. 2007, at A8;
In The Nation, Philadelphia Inquirer, Jan. 27, 2007, at A06; Catholic Diocese Announces Sex
Abuse Settlement, Orlando Sentinel, Jan. 27, 2007, at A10; Abuse Suits Settled, Akron (Ohio)
Beacon Journal, Jan. 27, 2007, at A3; Diocese To Setile Claims Of Childhood Sex Abuse, Deseret
Morning News (Salt Lake City, Utah), Jan. 27, 2007, at A03; Charleston Diocese Settles Sex Abuse
Claims Qf Suit, Fort Wayne (Ind.) Journal-Gazette, Jan. 27, 2007, at AS; Church Pays QOut On
Pervs, Mitror (London, England), Jan. 27, 2007, at 2; Catholic Leaders Earmark $12m For Sex
Abuse Suit, Monterey County (Cal.) Herald, Jan. 27, 2007; South Carolina Diocese To Seitle
Claims, N.Y. Times, Jan. 27, 2007, at A14,
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The Diogese Defendants offer no meaningful argument to the conﬁary in their petition for
rehearing. Ix{z;tead, they argue only that the Order on Limited Collateral Review “allows claims to
proceed agai n’st {the Diocese Defendants]” that the Diocese Defendants contend should be barred.
Again, however, the Order on Limited Collateral Review does not make a final determination as
to whether any Plaintiff’s claim is—or is not—barred. The Diocese Defendants remain free to
make res judicata arguments in each individual case by way of pre-trial motion, directed verdict
motion, and/or to the jury. Thus, as set forth above, the Order does not affect any substantial
rights; this Court correctly determined that it was not immediately appealable; and the petition for
rehearing should be denied.
| CONCLUSION

For the foregoing reasons, the Diocese Defendants’ petition for rehearing should be

DENIED.

[SIGNATURE BLOCK APPEARS ON FOLLOWING PAGE]
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Res [ly submitted,

4 %/

éD‘\SKsan Taylor W:

Email: swall cnalr

Henry W. Frampton, IV

Email: hframpton@menair.net
MCNAIR LAW FIRM, P.A.
100 Calhoun Sireet, Suite 400
Charleston, SC 29401
Telephone: (843) 723-7831
Facsimile: (843) 722-3227

ATTORNEYS FOR RESPONDENT/ LAWYER
DEFENDANT
K.HALLE:

z';r\.'_fafnes L.Bruner,Bsq. / [/
Benjamin C. Buner, Esq.
BRUNER, POWELL, WALL & MULLINS, LLC
1735 St. Julian Place, Suite 200
P.0.Box 61110
Columbia, SC 29260

ATTORNEYS FOR RESPONDENT/LAWYER

DEFENDANTS
LAWRENCE E. RICHTER, JR. AND RICHTER
) & HALLER,LLC
June 7, 2017
Charleston, South Carolina
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals
APPEAL FROM CHARLETON county  JREGEIVE])
Court of Common Pleas
: JUN 08 2017
J. C. Nicholson, Circuit Court Judge -
SC Coutt of Appsals

Consolidated Case Nos. 2010-CP-10-5520; 2010-CP-10-7233;
2012-CP-10-5559; 2013-CP-10-3733; 2013-CP-10-4175; 2013-CP-10-4176

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,
John Doe 193, Father Doe 194, ax;d JohnDoe 194....vuveririiiirviiiiincrrnierneeieinnens Respondents,

V.

The Bishop of Charleston, A Corporation Sole, and the

Bishop of the Robert Gugliemone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,

former Administrator of the Diocese of Charleston, in his

Official capacity; Robert J. Baker, former Bishop of Charleston,

in his official capacity; Lawrence E. Richter; Jr., David K. Haller,

and Richter and Haller, LLC.......cccoviiiniiiiiiiiiiiriiniiciiiie e ncessentaenaananane Defendants,
l ,

Of whom,

The Bishop of Charleston, A Corporation Sole, and the

Bishop of the Robert Gugliemone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Laughlin,-

former Administrator of the Diocese of Charleston, in his

Official capacity; and Robert J. Baker, former Bishop of,

Charleston in his official capacity, 8re.........ccceviirrereiririeieierrrireersiererssensenns Appellants.

Doe Respondents’ Return to Petition for
Rehearing By Diocese Appellants
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The Doe Respondents, plaintiffs in the various cases in the trial court, oppose the Petition
to Rehear by the Diocese Appeilants, The Court correctly determined that the trial court’s orders
to bifurcate and‘:scliedul-e the t'ials, and giving limited collateral review of the defective class
action proceedings, are interlogutory, and not reviewable. Fulmer v. Cain, 670 S.E.2d 652, 654
(S.C. 2008) (“the ‘mode of trial’ exception to ﬁq general rule that only final orders are
appealable is confined to orders which abridge a party’s constitutional right to trial by jury™);
Flagstar Corp. v. Royal Surplus Lines, 533 S.E.2d 331, 332 (S.C. 2000) (“trial of all issues in the
case in a single proceeding is not a mode of trial to which the parties are entitled as a matter of
right”) The Dicscese simply overstates the holding in Morrow v. Fundamental Long-Term Care
Holdngs, LLC, 773 S.E.2d 144 (8.C. 2015), which incorrectly claimed to have been an
interlocutory order about bifurcation. 773 S.E.2d at 147: “We decline the Fundamental
Defendants’ invitation to base our decision on the manner in which the motion was
characterized—one of biﬁncaﬁoﬁ.” The rationale of Morrow is not that bifurcation is a
substantial right, but that whe!n defendants are dismissed a substa.nﬁal right is affected.

Conclusion .

The petition to rehear should be denied.

Respectfully submitted,

i

Gregg Meyers, S.C. Bar No. 9908

Of Counsel, Pierce Herns Sloan Wilson, LLC
321 East Bay Street-

Charleston SC 29401

843.725-7750 direct

843-722-7732 facsimile

gregemevers@phswlaw.com
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals . iRB CEIVED

APPEAL FROM CHARLETON COUNTY JuN 08 2811

Court of Common Pleas .

J. C. Nicholson, Circuit Court Judge =

Consolidated Case Nos. 2010-CP-10-5520; 2010-CP-10-7233;
2012-CP-10-5559; 2013-CP-10-3733; 2013-CP-10-4175; 2013-CP-10-4176

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,

8C Court of Appaals

John Doe 193, Father Doe 194, and John Doe 194......uceeevvneereenmmresesemmnnssoeon. Respondents,

V.

. The Bishop of Charleston, A Corporation Sole, and the

Bishop of the Robert Gugliemone, The Bishop of Charleston,

in his official Capacity, Rev. Monsignor Martin Launghlin,

former Administrator of the Diocese of Charleston, in his
Official capacity; Robert J. Baker, former Bishop of Charleston,
in his official capacity; Lawrence E, Richter, Jr., David K. Haller,

and Richter and Haller, LLC......vuuceciiiiiiiiiireeiereeeereeeennessessosesssesesnenmmmnnnnnn Defendants,

Of whom,

The Bishop of Charleston, A Corporation Sole, and the
Bishop of the Robert Gugliemone, The Bishop of Charleston,
in his official Capacity, Rev. Monsignor Martin Laughlin,
former Administrator of the Diocese of Charleston, in his
Official capacity; and Robert J. Baker, former Bishop of,
Charleston in his official capacity, are

Proof of Service

3

......................................................... Appellants,

Pursuant to SCACR 240(d), by my signature below, I certify that I have on June 6, 2017,

caused to be served on cunsel listed below a copy of the
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Doe Respondents’ Return to Diocese Petition to Rehear

by causing a copy of the document to be placed in the United States mail, first-class postage pre-
paid, addressed to the following counsel of record:

Richard S. Dukes, Jr.

Prian Kern

Turner Padget

40 Calhoun Street, Suite 200
PO Box 22129

Charleston SC 29413-2129

Peter Shahid

Shahid Law Office, LLC
89 Broad Street
Charleston SC 29401

James L. Bruner ,
Bruner Powell Wall & Mullins, LL.C
PO Box 61110

Columbia SC 29260-1110

. Susan Taylor Wall
McNair Law Firm, P.A.
PO Box 1431
Charleston SC 29401

In addition, a pdf copy of the document was emailed to:

rdukes@turnerpadget.com

bkern@turnerpadget.com
peter@shahidlawoffice.com
JBruner@brunerpowell.com
SWall@mcnair.net

Dore June 6, 2017 2 ﬁ ' \/\/‘b§3

Gregg Meyers
Of Counsel
Pierce Herns Sloan & Wilson LLC
321 East Bay Street
 Charleston SC 29401
843-722-7733, 843-722-7732 facsimile
greggmevers(@phswlaw.com
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ﬂtbe%uutb Cavolina Court of Appeals

John Doe 2 and Jane Doe 4, John Doe 10, Jane Doe 11,
John Doe 193, Father Doe 194, and John Doe 194,
Respondents,

V.

The;Bi.éhop of Charleston, A Corporation Sole; Robert
Guglielmone, The Bishop of Charleston, in his official
Capacity; Rev. Monsignor Martin Laughlin, former
Administrator of the Diocese of Charleston, in his official
C‘apacxty, Robert J. Baker, former Bishop of Charleston,
in his official capacity; Lawrence E. Richter, Jr.; David
K. Haller; and Richter and Haller, LLC; Defendants,

Of whom, The Bishop of Charleston, A Corporation
Sole; Robert Guglielmone, The Bishop of Charleston, in
his official Capacity; Rev. Monsignor Martin Laughlin,
former Administrator of the Diocese of Charleston, in his
official Capac1ty, and Robert J. Baker, former Bishop of
Charleston, in his official capacity; are Appellants,

And Lawrence E. Richter, Jr.; David K. Haller; and
Richter and Haller, LLC; are Respondents.

Appellate Case No. 2017-001092

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied. -
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Columbia, South Carolina

cc:  Richard S. Dukes, Jr:, Esquire
Brian James Kern, Esquire
Gregg E. Meyers, Esquire
Susan Taylor Wall, Esquire
James L. Bruner, Esquire
Benjamin C. Bruner, Esquire . .
Henry *Wilkins Frampton, IV, Esquire
Albert P. Shahid, Jr., Esquire
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