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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Earl Kinley,

Plaintiff,

VS.

Waste Management of South Carolina, Inc.

and Chambers Richland County Landfill,
inc.,

Defendants.

—\3
This matter came before the Court upon the Defendants® motion for summary Jud@aeng
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IN THE COURT OF COMMON PLEAS

Case No.: 2016-CP-40-0067
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The Court heard oral argument from counsel on December 16, 2016 and has rev1ewed fhe

submissions from all parties. For the reasons set forth herein, the Court denies Defendants

motion for summary judgment.

FACTUAL BACKGROUND

Plaintiff alleges he was 1n1urcd on May 29, 2012 as he was operatmg a garbage truck at a

landfill owned and operated by Defendants Plaintiff alleges he was driving down the landfill

sloped road toward the exit when his truck suddenly hit a hole or washout, causing him to be

thrown about the cab of the truck and hit his head on the roof. Plaintiff filed this civil action

against the Defendants alleging premises liability and other claims of negligence

Defendants have denied liability and moved for summary judgment on the grounds that

(1) Defendants owed no duty of care to Plaintiff, (2) there was no breach of duty, (3) proximate

causation is lacking, and (4) Plaintiff assumed the risk of injury by entering Defendants

premises. Plaintiff opposes Defendants’ motion for summary judgment. For the reasons set
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forth herein, the Court denies Defendants’ motion for summary Jjudgment on all arguments set
forth by Defendants.
LEGAL STANDARD

L Summary Judgement

Summary judgment may be granted “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Rule 56(c), SCRCP. In determining whether any triable issues of fact exist, the
trial court “must view the evidence and all reasonable inferences that may be drawn from the
evidence in the light most favorable to the non-moving party.” David v. McLeod Reg'l Med.
Cir., 367 S.C. 242, 247, 626 S.E.2d 1, 3 (2006). In typical negligence cases, “the non-moving
party is only required to submit a mere scintilla of evidence in order to withstand a motion for
summary judgment.” Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 330, 673 S.E.2d 801, 803

1
¥ oo

11, Premises Liability

To establish negligence in a premises liability action, the plaintiff must prove the
following three elements: (1) a duty of care owed by the defendant to the plaintiff; (2) the
defendant’s breach of that duty by a negligent act or omission; and (3) damage proximately
resulting from the breach of duty. Hurst v. East Coast Hockey League, Inc., 271 S.C. 33, 37, 637
S.E.2d 560, 562 (2006). The nature and scope of duty in a premises liability action, if any, is
determined based upon the status or classification of the person injured at the time of his or her

injury. Sims v. Giles, 343 S.C. 708, 715, 541 S.E.2d 857, 861 (Ct. App. 2001).
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DISCUSSION
Based upon the record before the Court, and in accordance with the terms of Rule 56,
SCRCP, the Court makes the following findings of law and/or fact:
1. The Court finds as a matter of law and fact that the Defendants owed a duty of
care to Plaintiff while he was on their premises. The Court finds that Plaintiff was a business
, invitee on the Defendants’ property/landfill. A business invitee is a person “whose purpose for
entering the property is either directly or indirectly connected with the purpose for which the
property owner uses the land.” Singleton v. Sherer, 377 S.C. 185, 199, 659 S.E.2d 196, 203 (Ct.
App. 2008). Property owners owe the highest duty of care to business invitees or visitors on
their property. Specifically, the Defendants owed Plaintiff in this case “the duty of exercising
reasonable or ordinary care for his sgfety and [are] liable for injuries resulting from the breach of
such duty.” Larimore v. Carolina Power & Light, 340 S.C. 438, 444, 531 S.E.2d 535, 538 (Ct.
% App. 2000). Plaintiff, like any business invitee, entered the premises “with the implied assurance
? of preparation and reasonable care for his protection and safety while he is there.” Landry v.
Hilton Head Plantation Prop. Owners Ass’n, 317 S.C. 200, 203, 452 S.E.2d 619, 621 (Ct. App.
1994). The Defendants owed Plaintiff “the duty of due care to discover risks and take safety
‘ precautions to warn of or eliminate foreseeable unreasonable risks.” Id. In this case, this duty
exists as a matter of law and fact.
2. The Court finds that there is sufficient evidence in the record supporting
Plaintiff’s claim that he was injured on the Defendants’ property/landfill. Plaintiff alleges in his
Amended Complaint, and testified in his deposition, that he was injured as a result of a defective

condition of the Defendants’ property. See Amended Complaint at 1 4; Deposition at 68, 76-79.
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No evidence was submitted by the Defendants refuting Plaintiff’s allegations and testimony.
Thus, there is sufficient factual evidence in the record supporting Plaintiff’s claim of injury.

3. The Court finds that there is sufficient evidence in the record supporting
Plaintiff’s claim that the Defendants’ breached théir duty of care to Plaintiff, and that such
breach proximately caused Plaintiff’_-s injuries. The Court finds that the Defendants had the
knowledge and expectation that garbage truck drivers like Plaintiff would travel the premises to
dump loads at the landfill, and knew the routes that would be taken to accomplish this task.
Thus, it was foreseeable to Defendants that Plaintiff herein would travel the road in which he
alleges he was injured. As a business invitee, Plaintiff had the implied assurance that the
property was safe for him to complete his business. The Court finds it was reasonably
foreseeable to Defendants that if the roadway traveled by Plaintiff was defective or unfit for
garbage trucks to traverse in the ordinary course of business, that such condition could result in
injury to garbage truck drivers or other persons on the property, such as Plaintiff.

%Y / 4. The Court finds that Plaintiff’s claim that Defendants breached their duty of care
is supported by evidence of defects, washouts, and/or erosion in the roads, slopes, and other
areas of the landfill as documented by the DHEC inspection reports submitted by Plaintiff. It is
evident to the Court that there was a pattern known to the Defendants prior to Plaintiff’s injury
that such érosibn or washouts routinely followed periods of heavy rain. It was therefore
foreseeable to Defendénts that such conditions were likely to develop following rain events. In
making this finding, the Court relies on the inspection reports that pre-date Plaintiff’s injury.
Based on this evidence, the Defendants knew or should have known that erosion and washouts
were likely to occur after rain events, and that such conditions could cause injury to persons on

the property. With this knowledge, the Defendants had a duty to act reasonably, and there is
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sufficient evidence in the record supporting Plaintift’s claim that Defendants breached their duty
by either ignoring or not discovering the dangerous condition of the roadway, implementing
precautions, or issuing warnings to visitors. This may be established by circumstantial evidence.

5. The Court finds that triable issues of fact exist as to the issues of breach of duty
and proximate causation, and that Plaintiff has met his burden of presenting “a scintilla of
evidence” in order to withstand Defendants’ motion for summary judgment.

6. The Court finds that Defendants’ argument concerning assumption of risk is
subsumed by tI{e general framework of negligence and comparative negligence. Singleton v.
Sherer, 377 S.C. 185, 659 S.E.2d 196 (Ct. App. 2008). To the extent Defendants seek summary
judgment on this basis, the Court finds that the elements of assumption of risk are lacking, and
that Plaintiff did not assume any risk of injury by simply operating his garbage truck on the
premises.

CONCLUSION

For the reasons set forth herein, the Court denies the Defendants’ motion for summary
judgment.

IT IS SO ORDERED.

January | 2= 2017
Columbia, SC

rable Jean Hoefer Toal
residing Judge, Fifth Judicial Circuit
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