THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas
Larry B. Hyman, Jr., Special Referee

Appellate Case No. 2017-001272 '
Trial Court Case Nos. 2009-CP-26-10053 & 2009-CP-26-11862

Harleysville Group Insurance, a Pennsylvania
COTPOTALION, . e eueneeettenenetreeeenee et reeneneaneaenenaneas Appellant,

Heritage Communities, Inc., a South Carolina ) RECEIVED

corporation; Heritage Riverwalk, a South Carolina

corporation; Buildstar Corporation, a South Carolina JUN29 2017
corporation; Riverwalk at Arrowhead Country Club
Horizontal Property Regime; Riverwalk at Arrowhead SC COUﬂ of Appea]s

Country Club Property Owners Association, Inc., a
South Carolina corporation; National Surety Corp., and
Tony L. Pope and Lynn Pope, individually and
representing as a class all unit owners at Riverwalk at
Arrowhead Country Club Horizontal Property
Regime, ..o e Defendants,

Of whom Riverwalk at Arrowhead Country Club
Horizontal Property Regime; Riverwalk at Arrowhead
Country Club Property Owners Association, Inc., a
South Carolina corporation; and Tony L. Pope and
Lynn Pope, individually and representing as a class all
unit owners at Riverwalk at Arrowhead Country Club
Horizontal Property Regime, are, ........c...cococvveennnnns Respondents.

Harleysville Group Insurance, a Pennsylvania
COTPOTALION, .. e. v eeeniniiiiiiii e Appellant,

Heritage Communities, Inc., a South Carolina
corporation; Heritage Magnolia North, Inc., a South
Carolina corporation; Buildstar Corporation, a South
Carolina corporation; Magnolia North Horizontal




Property Regime; Magnolia North Property Owners
Association, Inc., a South Carolina corporation, and
National Surety COrp., . .coevevereieininiiiiiiiiiieenens Defendants,

Of whom Magnolia North Horizontal Property Regime;
and Magnolia North Property Owners Association, Inc.,
a South Carolina corporation are, ..............ccoeveenen.e. Respondents.

SECOND AMENDED NOTICE OF APPEAL

Harleysville Group Insurance amends its notice of appeal to clarify| that it is appealing

the four (4) attached Orders of the Honorable Larry B. Hyman, Jr.:

i
|
(a) The Order filed on April 26, 2017 in Case No. 2009-CP-26-10053 (Exhibit A);

(b) The Order filed on April 26, 2017 in Case No. 2009-CP-26-11862 (Exhibit B);

(c) The Order filed on May 31, 2017 in Case No. 2009-CP-26-11862 (Exhibit C); and.

(d) The Order filed on June 7, 2017 in Case No. 2009-CP-26-10053| (Exhibit D).
Appellant received written notice of entry of the Order of May 31, 2017 on May 31, 2017 and

Appellant received written notice of the order of June 7, 2017 on June 7, 2017.
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STATE OF SOUTH CAROLINA )

)
COUNTY OF HORRY )

HARLEYSVILLE GROUP
INSURANCE, A PENNSYLVANIA
CORPORATION,

Plaintiff,
VSs.

HERITAGE COMMUNITIES, INC, A
SOUTH CAROLINA CORPORATION;
HERITAGE RIVERWALK, A SOUTH
CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION,
RIVERWALK AT ARROWHEAD
COUNTRY CLUB HORIZONTAL
PROPERTY REGIME, RIVERWALK
AT ARROWHEAD COUNTRY CLUB
PROPERTY OWNERS
ASSOCIATION, INC., A SOUTH
CAROLINA CORPORATION,
NATIONAL SURETY CORP., AND
TONY L. POPE AND LYNN POPE,
INDIVIDUALLY AND
REPRESENTING AS A CLASS ALL
UNIT OWNERS AT RIVERWALK AT
ARROWHEAD COUNTRY CLUB
HORIZONTAL PROPERTY REGIME

Defendants.

N’ N N N N N N N N N N N N N N e N N N N N N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

Civil Action No. 2009-CP-26-‘1_ 0053

RECEIVE])
JUN 29 201
SC Court of Appeals

i
|

w

HARLEYSVILLE GROUP
INSURANCE, A PENNSYLVANIA
CORPORATION,

' Plaintiff,

VS.

Civil Action No. 2009-CP- 26-11862

N’ S’ e’ N N N N N N
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HERITAGE COMMUNITIES, INC, A
SOUTH CAROLINA CORPORATION;
HERITAGE MAGNOLIA NORTH,
INC., RIVERWALK, A SOUTH

"~ CAROLINA CORPORATION; .
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION,
MAGNOLIA NORTH HORIZONTAL
PROPERTY REGIME, MAGNOLIA
NORTH PROPERTY OWNERS
ASSOCIATION, INC. A SOUTH
CAROLINA CORPORATION AND
NATIONAL SURETY CORP.,

Defendants.

N’ N S N N N N N N’ N N N N N N N

Qrder denying lea\;e to deposit funds pursuant to Rule 67
This Motion to Deposit Funds under Rule 6'7? S.C.R.C.f’. came be.fore %he Court March 28,
2017. The Motion was filed by Harleysville Group Insurance, a Pennsyilvarﬁa Corporation
(“Harleysville”). Harleysville is represented by Brian P.. Crotty and Robert. C. Calainari, of Nelson
Mullins Riley and Scarbvorough,. LLC. Appegring"in opposition to this Moti(%m is‘: John P. Henry
.and Philip C. Thompson, of Thompson & Henry, P.A., who represent the judgment ,creditc-)rs':
Riverwalk at Arrowhead Country Club Horizontal Property Regime, Riverwalk at Arrowhead

Property Owners Association, Inc., Tony L. Pope and Lynn S. Pope, Individuallly and Representing

_ |
as a Class all Unit Owners at Riverwalk at Arrowhead Country Club Hon'zont,‘al Property Regime

| (hereinafter collectively “Riverwalk’), Magnolia North Horizontal Property Régime and Magnolia
North Property Owners Association, Inc., (hereinafter collectively “Magnolia Norﬁ ). Riverwalk
.and Magnolia North are collectively referred to as “Judgment creditors”. The attorneys were

present at the hearing and each side was able to orally argue and submit memorandums of law for
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review by the Court. After reviewing all relevant information and case léw, [ find the Motion to
Deposit Funds in the court pursuant to South Carolina Rules of Civil Procedure, Rfille 67 is Denied.

Background

On January 22, 2009, judgments were entered against Harleysville’s|insureds in the case

of Riverwalk at Arrowhead Country Club Property -Owners Association, I:fnc. v. Heritage

Communities. Inc., Heritage Riverwalk, Inc. and Buildstar Corporation, C/A No. 2003-CP-26-

7169 and Pope et al. v. Heritage Communities, Inc., Heritage ijerwalk,‘ Iné. and Buildstar
. |
Corporation, C/A No. 2005-CP-26-3289 (“Riverwalk Actions™), in the tot:al amounts of Four

Million Five Hundred Thousand Dollérs ($4,500,000) and One Million Dio'llaris ($l;000,000),

respectively, for a total of Five Million Five Hundred Thousand ($5,500,00p) in the Riverwalk
i

Actions. The trial court in the Riverwalk Actions granted a set-off in the amount of One Million

Twenty-Eight Thousand Eight Hundred Twenty-One and 69/100 Dollars _($1,028,821.69),

|

resulting in the total judgments in the Riverwalk Actions becoming Four 'Milllion Four Hundred

Seventy-One Thousand One Hundred Seventy-Eight and 31/100 dollars ($4,4V1,178.31).

!
On May 20, 2009, a judgment was entered against Harleysville’s insureds in the case of »

Magnolia North Property Owners Association, Inc. v. Heritage Communities. Inc.. Heritage

Riverwalk, Inc. and Buildstar Corporation, C/A No. 2003-CP-26-3'203) (Magnolia North Action”)

in the total amount of Eight Million Five Hundred Thousand dollars ($8,500,000).. The trial court

in the Magnolia North Action granted a set-off in the amount of $1,531,063[15,‘resu1ting in the
total judgment in the Magnolia North Action becoming Six Million Nine Hlundrbd Sixty-Eight
Thousand Nine Hundred Thirty-Six and 85/100 dollars ($6,968,936.85).

After the verdicts were rendered in 2009, Harleysville brought the above captioned

declaratory judgment actions to determine what part of the judgments in the underlying actions, if

30f10
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This Order was appealed by all parties.

any, were covered. The cases were consolidated and the declaratory judgment action was referred

to the Honorable Judge John Milling, as special referee. On March 5, 2013, Iudée Milling issued

his Order finding Harleysville’s coverage in the Riverwalk Actions was for only $3,044,449.43 of

the judgment amounts, and that Harleysville’s coverage in the Magnolia North Action was for only

$3,766,954.00 of the judgment amount, but also finding that “time-on-risk™ ap plie:d to the verdicts.

On January 11, 2017, in Opinion No. 27698, the South Carolina Supremc} Court affirmed
Judge Milling's Order judgment of $3,766,954.00 in thé Magnolia North Action against
Harleysville and modified the judgment in the Riverwalk Action against ;,Harleysville to
$2,922,338.54 (the “Judgment Sums”). Based on the final Orders of the trial courtin these actions,
as affirmed an(i modified by the Supreme.Court, the responsibility for the 'jud';gments between

Harleysville and its insureds in the underlying Riverwalk and Magnolia North Actions is as

follows:

Riverwalk Actions Total Judgrrient = $4,471,178.31
Harleysville’s respcinsibility = $292233854
Insured’s responsibility = $1,548,839.77 '

Magnolia North Action Total Judgment =  $6,968,936.85
Harleysville’s responsibility = . $3,766,954.00
Insured’s responsibility = $3,201,982.85

~ Petitions for rehearing have been filed with the Supreme Court by both sidés in the appeal,

and they remain pending.
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Statutory post-judgment interest began to accrue upon filing the judgmer‘:lts in 2009. (S.C.
Code §34-3 1-20). Until filing this Motion, Harleysville has made no effort to stbp the accrual of
post-judgment interest, by either paying or offering to pay the judgement amount; It has been over

eight (8) years since the first judgements were ordered in January 2009,

Harleysville now seeks leave of this Court to deposit the Judgment Sums ($2,922,338.54 .

|

in Riverwalk and $3,766,954.00 in Magnolia North) with the Horry Cou!nty;Clerk of Court
o

pursuant to Rule 67 to prevent the further accrual of post-judgment interest.. In addition to
depositing these Judgment Sums, Harleysvi]le states they will include in thé dejposit‘an amount
sufficient to cover accrued post-judgmeht interest as of the date of the depogit. .;Co'unsel for the
judgment,credit_‘ors calculates the Judgment Sums with accrued post—judglment interest as of
February'7, 2017, as being $6,327,377.88 in the Riverwalk Actions with poTst-ju‘dgment interest
~accruing $1,659.31 per day thereafter, and $8,804,839.88 in the Magnolia Norith Action with post-
judgment interest accruing $2,529.52 per day thereafter. Defendants argued l.upo%n deposit, there

would be a total remaining balance of Four Million Seven Hundred Fifty Thousand Eight Hundred

Twenty-Two and 81/100 ($4,750,822.81) Dollars on the underlying judgments. This amount is the 4

difference between the total judgement value and the portion that Harley:svil e isiresponsible for
in the judgement, it is the amount the Supreme Court found is the Insured's relspor'xisibility.

Analysfs
Rule 67

The South Carolina Supreme Court and the South Carolina Court ofi Appeals have

addressed the use of Rule 67 to stop the accrual of interest on very few occasions. Russo v. Sutton,

317 S.C. 441, 454 S.E.2d 895 (1995); Manning v. Brandon Cogp.; 163 S.C. 178, 161 S.E.2d 405

(1931); Duval v. Heritage Life Ins. Co., 339 S.C. 616, 529 S.E.2d 566 (Ct.| App. 2000); Small

I
|
i
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Pioneer Machinery. Inc., 330 S.C. 62, 496 S.E.2d 884 (Ct. App. 1998); Renaissance Enterprises

v. Ocean Resorts, 334 S.C. 324, 513 S.E.2d 617 (1999). Rule 67 of the South Carolina Rules of

Civil Procedure provides that:

In an action in which any part of the relief sought is a judgment for a sum of money
or the disposition of a sum of money or the disposition of any other|thing capable
of delivery, a party, upon notice to every other party, and by leave of court, may
deposit with the court all or any part of such sum or thing, whether o'r‘i not that party
claims all or any part of the sum or thing. Money paid into the court under this
Rule shall be deposited as directed by the court in any bank or institution authorized
to receive public funds, and shall be withdrawn only upon the check of the clerk of
court in favor of the party to whom the order of the court directs. ‘

Rule 67, SCRCP.

Under Rule 67, both the South Carolina Supreme Court and the Soqth Carolina Court of

Appeals have approved the practice of depositing judgment sums with the clerk of court as a means

to prevent the continued accrual of post-judgment interest. See, e.g., Russé v. Sutton, 317 S.C.

i
441, 454 S.E.2d 895 (S.C. 1995); Duval v. Heritage Life Ins. Co., 339 S.C. f616,: 529 S.E.2d 566

(Ct. App. 2000); Small v. Pioneer Machinery. Inc., 330 S.C. 62, 496 S.E.2d 884 (Ct. App. 1998).
‘ PO .
Allowing post-judgment interest to be cut off upon deposit with the éourtg of the judgment
|
sums and accrued post-judgment interest “encourages the debtor to pay the jtudgr;nent and assures

the judgment creditor the funds will be available at the conclusion of the appeial.” Russo v. Sutton,

317 S.C. 441, 444, 454 S.E.2d 895, 896 (S.C. 1995). Once thejﬁdgment sums and accrued post-

judgment interest have been deposited into the Court, the judgment creditor§ w1ﬂ be assured that
\

sufficient funds will be .available for the satisfaction of the judgments agaﬂnst Harleysville and
there would be no need -for supplementary proceedings or an exe&:uti‘on or::1 the judgment.
Additionally, Harleysville would be deprived of the use of such funds.

However, thg cases listed above are distinguishable from the present case because none

involved an insurance policy. Additionally, the Courts have made it clear that Rl‘ille 67 cannot be
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£G00192d06002#3SVD - SYI1d NOWWOD - AYHOH - Nd ¥S§:2l 92 1dY 2102 - 3714 ATTYOINOY.LO3 13



used to alter or affect the contractual or legal relations of the parties, including contractual

provisions regarding the payment of interest. Renaissance, supra. (There is nothing in Rule 67

_indicating that a deposit in Court will affect the parties’ contract regarding interest); Turner

Coleman, Inc. v. Ohio Const. and Eng., Inc., 272 S.C. 289, 251 S.E.2d 738 (1979). (There is

nothing in Rule 67 that abrogates or overrides the intent of the parties regargiing interest rates as

i - . . . » . ] ; . .
expressed in their contract.) The Court in Renaissance pointed out that our Rule 67 is substantially

the same as Rule 67, Fed. R. Civ. P. and the Federal Courts have also unifom’illy held that Rule 67

- could not be used to alter or affect the contractual and legal duties of the parties. Renaissance, -

supra. at 619. The Renaissance Court also noted “Stopping the contractua} accrual of interest

|
would in effect substitute the interest rate of the Court’s deposit account for that provided by

contract which the Court has no authority to do.” Id.-at 619 (citing LTV Corp. v. Gulf State Steal.

. 1
Inc. of Alabama, 969 F.2d 1050 (D.C. App. 2006). However, in the present case, there is no

. !
contractual interest rate disagreement and thus Renaissance is not relevant in those terms.

Judicial Discretion - ‘ |

|
'

Depositing money with the Court pursuant to Rule 67, SCRCP 1‘3 within the sound

discretion of the Court. The South Carolina Supreme Court ruled in South Carolina Department of
. . |

Transportation v. First Carolina Corporation of South Carolina, "The granting of leave to deposit
: !

money with the court pursuant to Rule 67, SCRCP is a matter with the discretion of the trial court

and will not be overturned absent an abuse of discretion.” 369 S.C. 150, 152, 631 SE 2d 533, 535

(2006). Additiorial]y, the South Carolina Supreme Court has adopted the ruling from Cajun Elec.

Co-op., Inc. v. Riley Stoker Corp., 901 F.2d 411, 445 (5™ Cir 1990) ("Whether Rule 67 relief

should be available in any particular case is a matter committed to the sound discretion of the
o i
|
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district court.") An abuse of discretion occurs when the ruling is based on an error of law or a

factual conclusion without evidentiary support. Conner v City of Forest Acres, 3&63 S.C. 460, 467,

611 S.E.2d 905, 908 (2005). Both parties acknowledge in their memorandums of law that it is
within the sole discretion of the trial court to grant or deny the Rule 67 request to deposit money
into the Court.

|

Additionally, both parties'cite to Small v, Pioneer Machinery, Inc., 33;0 S.C.62,496S.E.2d

| :
(1998). In Small v. Pioneer Machinery, Inc., Small received a $500,000 verd‘ict against Pioneer on

May 31, 1996. On August 27, 1996, Pioneer filed a motion to deposit the arﬁoun_t of the judgment

in the court pursuant to Rule 67 SCRCP pending their appeal of the case. Thc": Paﬁ'ties continued to

_ !
try to resolve the matter until January 7, 1997, when the trial judge was notiﬁed there would be no

resolution without an appeal. /d. On February 7, 1997, the court agreed to grant Pioneer's Rule 67

motion. Jd. "The trial judge held Pioneer had complied with the terms of Rule 67 and it would be

an abuse of discretion to refuse to allow the funds to be deposited.” /d at 64.

The present case is substantially different from Small v. Pioneer Machinery, Inc.. The -

A

present cases -began in 2003 and 2005 respectively. In 2009 the trial court fOL:md against Heritage,

Harleysville's insureds, in both cases. The declaratory judgement actions wignt 't‘p the Honorable
Judge John Milling as special referee and the Court of Abpeals. The Coﬁrt'cgf appeals upheld the
2011 special referee verdicts. Harleysville then filed a petition for certiari. Tlhe Supreme Court of
South Carolina issued its opinion affirming the Magnolia North judgemen;t a.nd modifying the
Riverwalk judgment and partitioned out the portion of the judgement that! was: covered under

Harleysville's policy.

. ' \
Different from Small, the present matter has been in litigation for fourteen (14) years. A

Judgment was entered in 2009. There has been ample time for the Judgement debtors, Harleysville,

8 of 10

£500192d06002#3SY0 - SYI1d NOWWOD - AYHOH - Wd ¥5:2) 92 Jdy £102 - 43114 ATTVYOINOYLOT T




to pay the judgement over to the Judgment Creditors, almost eight (8) years to be exact. During
the eight (8) years since the judgments were entered, as stated above, the cases have been

consolidated, been referred to a special referee, appealed to the Court of Appeals, and appealed to

the Supremé Court. Both Parties have now filed in the Supreme Court petitions for rehearing. In
Small the trial court granted the Rule 67 motion after the parties had tried diligeintly to settle the
' issues. Less than one (1) year after Small obtained a judgmeﬁt, after notifyiing tile court of their
intent to try to resolve the matter by agreement, the negotiations fell apart and t]he tr;;ial court granted

the Rule 67 motion. .
|
[
By depositing money into the court the judgement debtor may stop th“e running of interest
r | i

\
by paying the amount of the judgment into court during the pendency of an appeal. Sears v. Fowler,

291 S.C. 43, 44, 358 E.E.2d 574, n. 1 (1987). The court stated in Russo, "aI judgement debtor's
deposit of funds into the court pending his own appeal prevents further acc}rual bf interest. 317

S.C. 441,454 S.E.2d 895. However "a judgement creditor is not entitled to interest on the judgment

obtained during the pendency of an unsuccessful appeal. The rationale fdr the rule is that a

judgment creditor's appeal delays his right to the judgment, and the debtor, therefore, should not

be required to pay interest. Id at 443, quoting Sears v. Fowler, 291 S.C. 43, 358 E.E.2d 574, (1987).

The rationale behind Rule 67, SCRCP, is that "such a rule encouragés the debtor to pay

" the judgement and assures the judgment creditor the funds will be available.':' Duval v. Heritage,

339 S.C. at 620, 529 S.E2d at 568, quoting Russo v. Sutton, 317 S.C. ‘44‘_1, 4-5;;4 S.E.2d 895.
However, in this case the mie has not encouraged Harleysville to pay the ju:dgmént. They have
waited until the final petition for rehearing from the Supreme Court of Soﬁth C;arolin.a before
making this motion to deposit funds into the court. Additionally, one of tfe reasons for a set

statutory interest rate is to encourage the debtor the pay the creditor.
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The equities of this case require the Court to deny Harleysville's Rule 67 motion asking for
leave of the court to deposit money into the court. It would be inequitable to allow Harleysville to
deposit money.in the court to stop the accrual of interest at this final point in the-appellate process.

Therefore, for the foregoing reasons, Harleysville's Rule 67 motion is DENIED.

Conw;iy, South Carolina ' — ey
AprilI;.'%; 2017 . T
The Honorable Larry B

Circuit Court Judge
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STATE OF SOUTH CAROLINA )
)" IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT

"HARLEYSVILLE GROUP
INSURANCE, A PENNSYLVANIA
CORPORATION,

Civil Action No. 2009—CP-26—'1 0053

Plaintiff,
Vs.

HERITAGE COMMUNITIES, INC, A
SOUTH CAROLINA CORPORATION;
HERITAGE RIVERWALK, A SOUTH
CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A

- SOUTH CAROLINA CORPORATION,
RIVERWALK AT ARROWHEAD

)
)
)
)
)
)
)
)
)
)
)
) o
) -
) ‘RECEI.V ED
COUNTRY CLUB HORIZONTAL ) R
PROPERTY REGIME, RIVERWALK ) JUN 2 9 2[)17 '
) |
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PROPERTY OWNERS
ASSOCIATION, INC., A SOUTH
CAROLINA CORPORATION,
NATIONAL SURETY CORP., AND
TONY L. POPE AND LYNN POPE,
INDIVIDUALLY AND
REPRESENTING AS A CLASS ALL
UNIT OWNERS AT RIVERWALK AT
- ARROWHEAD COUNTRY CLUB
HORIZONTAL PROPERTY REGIME

AT ARROWHEAD COUNTRY CLUB | ‘
SC Court of Appeais

Defendants.

HARLEYSVILLE GROUP
INSURANCE, A PENNSYLVANIA
CORPORATION,

cwnAamnNo.ﬂmwcpﬁolmez

t
i

VS.

)

)

)
)
Plaintiff, )
)
)

)

)
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HERITAGE COMMUNITIES, INC, A
SOUTH CAROLINA CORPORATION;
HERITAGE MAGNOLIA NORTH,
INC., RIVERWALK, A SOUTH
CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION,
MAGNOLIA NORTH HORIZONTAL
PROPERTY REGIME, MAGNOLIA
NORTH PROPERTY OWNERS

- ASSOCIATION, INC. A SOUTH
CAROLINA CORPORATION AND
NATIONAL SURETY CORP.,

|

Order denying leave to deposit funds pursuant to Rule 67 :

This Motion to Deposit Funds under Rule 67, S.C;R;C.P. came before ?the Qom’t March 28,

Defendants.

N’ Nt N’ N’ N e N N N M N N N N N N

2017. The Motion Was filed by Harleysville Group Insurance, a Pennsy!lvariia Corporation
(“Harleysville). Harleysville is represented by Brian P. Crotty and Robert C. fJalai_mari, of Nelson
Mullins Riley and Scarborough, LL.C. Appearing in opposition to this Moti(;n is John P. Henry
and Philip C. Thompson, of Thompson & Henry, P.A., who represent the éudgjment creditors:
/ Riverwalk at Arrowhead Country Club Horizontal Property Regime, Riveﬁwalk at Arrowhead
Property Owners Association, Inc., Tony.L. Pope and Lynn S. Pope, Individual‘ly and Representing
as a Class all Unit Owners at Riverwalk at Arrowhead Country Club Horizont;al Pfopeﬁy Regime
(hereinafter collectively “Riverwalk”), Magnolia North Horizontal Property Régimg and Magnolia
North Property aners Assbciation, Inc., (hereinafter collectively “Magnolia 1Nort£”). Riverwalk

and Magnolia North are collectively referred to as “judgment creditors”. The attorneys were

present at the hearing and each side was able to orally argue and submit memorandums of law for
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review by the Court. After reviewing all relevant information and case law, |I find the Motion to
Deposit Funds in the court pursuant to South Ca;olina Rules of Civil Procedure, Rélle 67 is Denied.
Background

On January 22, 2009, judgments were entered against Harleysville’s inSt;lreds in the case

of Riverwalk at Arrowhead Country Club Property Owners Association, Ii_nc. v. Heritage

Communities, Inc., Heritage Riverwalk, Inc. and Buildstar Corporation, C/A.I\l{o. 2003-CP-26-

7169 and Pope et al. v. Heritage Communities, Inc., Heritage Riverwalk Ine. and Buildstar.

Corporation, C/A _No.ﬁ 2005-CP-26-3289 (“Riverwalk Actions”), in the total ar‘in'ounts' of Four
Million Five Hundred Thousand Dollars ($4,500,000) and One Million DE‘OHaI;‘S ($1,000,000),
respectively, for a total of FiQe Million Five Hundred Thousand ($5,500,0_0;0) in the Riverwalk
Actions. The trial court in the Riverwalk Actions granted a set-off ie the amiounti of One Miliion
Twenty-Eight Thousand Eight Hundred Twenty One and 69/100 Dollars ($1 028,821.69),
resulting in the total judgments in the Riverwalk Actlons becoming Four Mllhon Four Hundred
Seventy-One Thousand One Hundred Seventy-Eight and 31/100 dollars ($4,4V1 ,1{78.31).

On May 20, 2009, a judgment was entered against Harleysville’s ,ins!ured_s in the case of

Magnolia North Property Owners Association, Inc. v. Heritage Communilties.: Inc., Heritage

Riverwalk, Inc. and Buildstar Corporation, C/A No. 2003-CP-26-3203) (Magrlolia North Action”)
in the total amount of Eight Million Five Hundred Theusand dollars ($8,500,0EOO).§ The trial court
in the Magnolia North Action granfed a set-off in the amount of $l,531,063.15,.tesu1ting in the
total judgment in the Magnolia North Action becoming Six Million Nine Hundred Sixty-Eight
Thousand Nine Hundred Thirty-Six and 85/100 dollars ($6,968,936.85). 1

After the verdicts were rendered in 2009, Harleysville brought the above captioned

declaratory judgment actions to determine what part of the judgments in the underl‘ying actions, if

3 0f 10
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any, were covered. The cases were consolidated and the declaratory judgment action was referred
to the Honorable Judge John Milling, as special referee. On March 5, 2013, Judée Milling issued
his Order finding Harleysville’s covérége in the Riverwalk Actions was for only $3,044,449.43 of

the judgment amounts, and that Harleysville’s coverage in the Magnolia North Action was for only

$3,766,954.00 of the judgment amount, but also finding that “time-on-risk™ a;ﬁplidd to the verdicts.

This Order was appealed by all parties. |

On January 11, 2017, in Opinion No. 27698, the South Carolina Supremé Court affirmed

Judge Milling's Order judgment of $3,766,954.00 in the Magnolia Nprth:Action against
_ | oo
Harleysville and modified the judgment in the Riverwalk Action aga]inst‘Harleysville to

. : b
$2,922,338.54 (the “Judgment Sums™). Based on the final Orders of the trial court'in these actions,
A

as affirmed and modified by the Supreme Court; the responsibility for the judgmenté between

Harleysville and its insureds in the underlying Riverwalk and Magnolia lNorth Actions is as

follows: -
Riverwalk Actions Total Judgment = $4,471,178.31 1
Harleysville’s responsibility = $2,922;33 8.54 i
Insured’s responsibility = $1,548,839.77 |
|
Magnolia North Action Total Judgment = $6,968,936.85
Harleysville's responsibility =  $3,766,954.00

Insured’s responsibility $3,201,982.85
Petitions for rehearing have been filed with the Supreme Court by both sides in the appeal,

"~ and they remain pending.

4 0f 10
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Statutory post-judgment interest began to accrue upon filing the judgments in 2009. (S.C.

C'ode §34-31-20). Until filing this Motion, Harleysville has made no effort to st;op the accrual of
post-judgment interest, by either paying or offering to pay the judgement_arﬂounté It has been over
eight (8) years since the first judgements were ordered in January 2009. | ‘

Harleysville now seeks leave of this Court to cieposit the Judgfrient Sumé ($2,922,338.54

in Riverwalk and $3,766,954.00 in Magnolia North) with the Horry Cognty%Clerk of Court
pursuant to Rule 67 to prevent the further accrual of post-judgment inter}est.f In addition to
depositing these Judgment Sums, Harleysville states they will include in th:e de_bosit an amount

sufficient to cover accrued post-judgment interest as of the date of the deposit. ,Counsel for the

judgment creditors calculates the Judgment Sums with acprhed post-jud;mcdt interest as of
February 7, 2017, as being $6,327,377.88 in the Riverwalk Actions with po“st-juidgment interest
accruing $1,659.31 per day thefeafter, and $8,804,839.88 in the Magnolia Noxlth Afction with post-
judgment interest accruing $2,529.52 per day' thereaftt;,r. Defendants arguedi!upoin deposit, there
would be a totél remaining balance of Four Million Seven Hundred Fifty Thoufsanéi Eight Hundred
Twenty-Two and 81/100 ($4,750,.822.81) Dollars on the underlying judgmentsj. Th‘gis amount is the

difference between the total judgement value and the portion that Harleysvilie isjresponsible for

in the judgement, it is the amount the Supreme Court found is the Insured's respoﬂsibility.

Analysfs

Rule 67

-
The South Carolina Supreme Court and the South Carolina Court ofi Appeals have

: g
addressed the use of Rule 67 to stop the accrual of interest on very few occasions. Russo v. Sutton,

317 S.C. 441, 454 S.E.2d 895 (1995); Manning v. Brandon Corp., 163 S.C. 178, 161 S.E.2d 405

(1931); Duval v. Heritage Life Ins. Co., 339 S.C. 616, 529 S.E.2d 566 (Ct. Appi;. 2000); Small

Sofl_O
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Pioneer Machinery. Inc.,, 330 S.C. 62, 496 S.E.2d 884 (Ct. App. 1998); Renaissance Enterprises

v. Ocean Resorts, 334 S.C. 324, 513 S.E.2d 617 (1999). Rule 67 of the South ¢arolina Rules of
Civil Procedure provides that:

In an action in which any part of the relief sought is a judgment for a sum of money
or the disposition of a sum of money or the disposition of any other|thing capable
of delivery, a party, upon notice to every other party, and by leave of court, may
deposit with the court all or any part of such sum or thing, whether or not that party
claims all or any part of the sum or thing. Money paid into the court under this
Rule shall be deposited as directed by the court in any bank or mst1tut1on authorized
to receive public funds, and shall be withdrawn only upon the check of the clerk of
court in favor of the party to whom the order of the court directs.

Rule 67, SCRCP.
Under Rule 67, both the South Carolina Supreme Court and the Sodth Carolina Court of

. ) [
Appeals have approved the practice of depositing judgment sums with the clerk oficourt as a means

to prevent the continued accrual of post-judgment interest. See, e.g., RuSS(;) v. Sutton, 317 S.C.

1616,; 529 S.E.2d 566

(Ct. App. 2000); Small v. Pioneer Machinerz, Inc., 330 S.C. 62, 496 S.E.2d 884 (Ct. App. 1998).
. R 1 .

441, 454 S.E.2d 895 (S.C. 1995); Duval v. Heritage Life Ins. Co., 339 S.C.

Allowing post-judgment interest to be cut off upon deposit with the court of the judgment

sums and accrued post-judgment interest “encourages the debtor to pay the j‘udgipent and assures

|

the judgment creditor the funds will be available at the conclusion of the appeal.” ‘Russo v. Sutton,

317 S.C. 441, 444, 454 S.E.2d 895, 896 (S.C. 1995). Once the judgment su:‘:ns and accrued post-

judgment interest have been deposited into the Court, the judgment creditors will be assured that

\
|

sufficient funds will be available for the satisfaction of the judgments against Harleysville and
there would be no need for supplementary proceedings or an execution on the judgment.
Additionally, Harleysville would be deprived of the use of such funds.

However, the cases listed above are distinguishable from the present case because none
;
involved an insurance policy. Additionally, the Courts have made it clear that Rule 67 cannot be
!

|
60f10 '
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‘used to alter or affect the contractual or legal relations of the parties, including contractual

prov131ons regarding the payment of interest. Renaissance, supra (There iS nothmg in Rule 67

mdlcatmg that a dep051t in Court will affect the parties’ contract regarding mterest) Turner

Coleman, Inc. v. Ohio Const. and Eng.,' Inc., 272 S.C. 289, 251 S.E.2d 738 (51979). (There is
nothing in Rule 67 that abrogates or overrides the intent of the parties regarc;iingi interest rates as
expressed in their contract.) The Court in Renaissance pointeci out that our Ruile 67 is substantially
the same as Rule 67, Fed. R. Civ. P. and the Federal Courts have also unifom%ly neld that Rule 67
could not be used to alter or affect the contractual and legal duties of the p;‘arti'es. Renaissance,
“supra. at 619. The Renaissance Court also noted “Sfopping the contractual; accrual of interest

~ ; \
would in effect substitute the interest rate of the Court’s deposit account for that provided by

contract which the Court has no authority to do.” Id. at 619 (citing LTV Corp. v. (jf.’xulf State Steal,

Inc. of Alabama, 969 F.2d 1050 (D.C. App. 2006). However, in the present cé,se, there is no
- contractual interest rate disagreement and thus Renaissance is not relevant in ihosé terms.

Judicial Discretion

Depositing money with the Court pursuant to Rule. 67, SCRCP igawij_thin the sound

!
discretion of the Court. The South Carolina Supreme Court ruled in South Carolina Department of

Tranaportation v. First Carolina Corporation of South Carolina, "The granting of leave to deposit
money with the court pursuant to Rule 67, SCRCP is a matter with the discretion o;f the trial court
and will not be overturned absent an abuse of discretion." 369 S.C. 150, 152, 6131 SE 2d 533, 535
(2006). Additionally, the South Carolina Supreme Court has adopted the ruling from Cajun Elec.

Co-op., Inc. v. Riley Stoker Corp., 901 F.2d 411, 445 (5™ Cir 1990) ("Whe‘ther Rnle 67 relief

should be available in any particular case is a matter committed to the sound diiscretion‘of the
. |

|
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district court.”) An abuse of discretion occurs when the ruling is based on an error of law or a

factual conclusion without evidentiary support. Conner v. City of Forest Acrclas, 3,;63 S.C. 460, 467,

611 S.E.2d 905, 908 (2005). Both parties acknowledge'in their memorancjums of law that it is

within the sole discretion of the trial court to grant or deny the Rule 67 request to deposit money

into the Court. ‘ 1

Additionally, both parties cite to Small v. Pioneer Machinery, Inc., 330 S.C. 62, 496 S .E.2d

1

(1998). In Small v. Pioneer Machinery, Inc., Small received a $500,000 verd;lct against Pioneer on
: , |

May 31, 1996. On August 27, 1996, Pioneer filed a motion to deposit the amount of the judgment

in the court pursuant to Rule 67 SCRCP pending their appeal of the case. The Paities continued to

try to resolve the matter until January 7, 1997, when the frial judge was notiﬁed there would be no
resolution without an appeal. Jd. On February 7, 1997, the court agreed to griant Pioneer's Rule 67

motion. Jd. "The trial judge held Pioneer had complied with the terms of Rule 67 and it would be

an abuse of discretion to refuse to allow the funds to be deposited." Jd at 64.°

The present case is substantially different from Small v. Pioneer I;/Iachjinery, Inc.. The
present cases began in 2003 and 2005 respectively. In 2009 the trial court fdgnd against Heritage,
Harleysville's insﬁreds, in both cases. The declaratory judgement actions wient to the Honorable
Judge John Milling as special referee and the Court of Appeals. The Court é)f apbeals upheld the
2011 special referee verdicts. Harleysville then filed a petition for certiari. Tihe Supreme Court of
South Carolina issued its opinion affirming the Magnolia North judgemen1t and modifying the

Riverwalk judgment and partitioned out the portion of the judgement that was covered under
! |

Harleysville's policy. . | ]

Different from Small, the present matter has been in litigation for fdurteen (14) years. A -

Judgment was entered in 2009. There has been ample time for the Judgement cliebtoi;rs, Harleysville,

8 of 10
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1

to pay the judgement over to the Judgment Creditors, almost eight (8) years to be exact. During

Lo

the eight (.8) 'years since the judgments were entered, as stated above, the ;cases have been
consolidated, been referred to a special referee, appealed to the Court 9f Appealsf, and appealed to
the Supréme Court. Both Parties have now filed in the Supreme Court petitions ‘for rehearing. In
Small the trial court grantgd the Rule 67 motion after the parties had tried d%lige{ntly to settle the
issués. Less than one (1) yéar after Small obtained a judgment, after notifyiiglg tllhe couﬁ of their
intent to try to resolve the matter by agreement, the negotiations fell apart and t:Pe trial court granted
|

the Rule 67 motion.

By depositing money into the court the judgement debtor may stop the running of interest

by paying the amount of the judgment into court during the pendency of an appieal. Séars v. Fowler,

291 S.C. 43, 44, 358 E.E.2d 574, n. 1 (1987). The court stated in Russo, "alé judigement debtor's

deposit of funds into the court pending his own appeal prevents further accrual of interest. 317

S.C. 441,454 S.E.2d 895. However "a judgement creditor is not entitled to intefest on the judgment

obtained during the pendency of an unsuccessful appeal. The rationale fqr the rule is that a
ro

judgment creditor's appeal delays his right to the judgment, and the debtor, therefore, should not

be required to pay interest. Jd at 443, quoting Sears v. Fowler, 291 S.C. 43, 35 81E.E,}2d 574, (1987).

_ |
The rationale behind Rule 67, SCRCP, is that "such a rule encourages the debtor to pay

the judgement and assures the judgment creditor the funds will be available."

|
339 S.C. at 620, 529 S.E.2d at 568, quoting Russo v. Sutton, 317 S.C. 441, 454 S.E.2d 895.

Duval v. Heritage,

However, in this case the rule has not encouraged Harleysville to pay the jﬁdgmént. They have

waited until the final peﬁtion for rehearing from the Supreme Court of South Qarolina before

making this motion to deposit funds into the court. Additionally, one of the reasons for a set

statutory interest rate is to encourage the debtor the pay the creditor.

9 of 10 |
|

2981192dD6002#3SYD - SYI1d NOWINOD - AHYOH - INd 9521 9¢ Jdy 2102 - @3714 ATIVOINO¥.LOT TS




The equities of this case require the Court to deny Harleysville's Rule 67 motion asking for
leave of the court to deposit money into the court. It would be inequitable to allow Harleysville to
deposit money in the court to stop the accrual of interest at this final point inithe appellate process.

Therefore, for the foregoing reasons, Harleysville's Rule 67 motion is DENIED.

Conway, South Carolina

April ﬁl_(ﬁ 2017 (4

The Honnorable Larry Bl Hyman, Jr.
Circuit Court Judge
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Exhibit C




IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2009-CP-26110053

STATE OF SOUTH CAROLINA
COUNTY OF HORRY

HARLEYSVILLE GROUP INSURANCE,
A PENNSYLVANIA CORPORATION

PLAINTIFF,

|
AMENDED
- ORDER DENYING

|

HARLEYSVILLE’S MOTION TO DEPOSIT

VS.

HERITAGE COMMUNITIES, INC, A
SOUTH CAROLINA CORPORATION;
HERITAGE RIVERWALK, A SOUTH
CAROLINA CORPORATION; BUILD-
STAR CORPORATION, A SOUTH
CAROLINA CORPORATION, RIVER-
WALK AT ARROWHEAD COUNTRY
CLUB HORIZONTAL PROPERTY
REGIME, RIVERWALK AT ARROW-
" HEAD COUNTRY CLUB PROPERTY

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

;

) RECEIVEL )
OWNERS ASSOCIATION, INC.,A ) |
SOUTH CAROLINA CORPORATION, ). JUN 29 200

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

FUNDS UNDER RULE 67, S.C.R.C.P.

NATIONAL -SURETY CORP., AND ' -
TONY L. POPE AND LYNN POPE, SC Court of Appeals
& | |

INDIVIDUALLYAND REPRESENTING
AS A CLASS ALL UNIT OWNERS AT
RIVERWALK AT ARROWHEAD
COUNTRY CLUB HORIZONTAL
PROPERTY REGIME.

DEFENDANTS.

CASE NO. 2009-CP-26-11862

HARLEYSVILLE GROUP INSURANCE, |
A PENNSYLVANIA CORPORATION

PLAINTIFF,

VS.
HERITAGE COMMUNITIES, INC., A
SOUTH CAROLINA CORPORATION;

HERITAGE MAGNOLIA NORTH,
INC., RIVERWALK, A SOUTH
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CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION,
MAGNOLIJA NORTH HORIZONTAL
PROPERTY REGIME, MAGNOLIA
NORTH PROPERTY OWNERS
ASSOCIATION, INC. A SOUTH
CAROLINA CORPORATION.AND
NATIONAL SURETY CORP.,

e Nt N i S N N Nt N Nt N

.DEFENDANTS.

This Motion to deposit funds under Rule 67, S.C.R.C.P. (“Motion”), originally came before

me on the 28" day of March, 2017. The Motion was filed by Harleysville!’ Group Insurance, a

1
Pennsylvania Corporation (“Harleysville”’). Harleysville was represented by Brian P. Crotty and
‘ i

Robert C. Calamari, of Nelson Mullins Riley and Scarboroﬁgh, LLC. Appeéfring in opposition to
5 : ‘ ,
the Motion was John P. Henry and Philip C. Thompson, of Thompson 8{: Henry, P.A., who

represent the judgment creditors: Riverwalk at Arrowhead Country Club ;Horizontal Property

Regime; Riverwalk at Arrowhead Property Owners Association, Inc.; Tony L. Pop‘e and Lynn S.
Pope, Individually and Representing as a Class. all Unit Owners at Rivel%walk at Arrowhead

Country Club Horizontal Property Regime (hereinafter collectively “Riverw}alk”); and Magnolia
|

(hereinafter collectively “Magnolia North™). Riverwalk and Magnolia Nortllll will sometimes be

|
referred to collectively as “judgment creditors™. The attorneys were preéent and both sides

|

North Horizontal Property Regime; Magnolia North Property Owners Association, Inc.,

presented both Meinorandunis and oral arguments. i

By Order dated April 24, 2017 and filed April 26, 2017 (hereinafter “;Order”), I denied the
Motion. Thereafte;, on April 27, 2017, Harleysville timely ﬁled its Rule 59ée), SCRCP, Motion
to Alter or Amend the Order. On May 1; 2017, the judgment‘creditors filed their Response to

Harleysville’s Motion to Alter or Amend the Order and Rule 59(e) Motion to|Alter or Amend the

Order. These Motions to Alter or Amend came before me on the 25% day of May, 2017.

2 |

|
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~ Harleysville was representéd by Brian P. Crotty of Nelson Mullil;s Riley and Scarborough, LLC
and the judgment creditors were represented 4by John P. Henry and Phi}ip C. Thompson, of
Thompson & Henry, P.A. The attorneys were present and both sides presented both Motions and
oral arguments. Based upon the forggoix;g, I have amended the Order as set forth in this Amended
Order Denying Harleysville’s Motion to Deposit Funds Under Rule 67, S.C.lR.C.P.

" The judgment creditors secured judgments against the Harleysville in:sureds in 2009. These
judgments are final judgments ending with a dismissal of the Grant of Cértio2rari on.Septem'ber 30,
2015.! In the Riverwalk case, the jury awarded Five Million Five Hundred Thousand
($5,500,000.00) Dollars which Was. subsequently reduced by set-off to Four Million Four Hundred
Seventy-One Thousand One Hundred Seventy-Eight and 31/100 ($4,471,1'}8.31) Dollars. In the
Magnolia North Case, the jury rendered a verdict of Eight Million Fi\}e; Hundred Thousand
($8,500,000.00) Dollars which was subsequently reduced by set-off to Six I\E/Iillion Nine Hundred
Sixty-Eight Thousand Nine Hundred Thirty-Six and 85( 100 ($6,968,936.85)i Dollars.

Soon after thc verdicts wére rendered in 2009, Haxleysx}ille filed tl{le within declaratory
judgment action to determine what part of the judgments in the underlyingi actions, if any, were
covered. The cases were consolidated and the declaratory judgment actiorél was £eferred to the

Honorable Judge Jobn Milling, as special referee. On March 5, 2013, Judge Milling iséued his

* Order finding the entire verdicts were covered, but also finding that “time-on-risk™ épplied to the

verdicts. This Order was appealed by all parties. On January 11, 2017, the Supreme Court issued
its decision upholding Judge Milling’s Order with a slight modification to the Pope Class Action

verdict. Petitions for rehearing were filed by Harleysville and the judgmelilt creditors, and they

! Magnolia North Properties Association, Inc., v. Heritage Communities, Inc., et al., 414 S.C. 198, 777 S.E.2d 831
(2015). .

Pope v. Heritage Communities, Inc., et al., 414 S.C. 199, 777 S.E.2d 832 (2015).
. ' 3 .
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remain pending. The jﬁdgménts are not final judgments uitil remittitur is|sent by the Supreme

Court to the Horry County Clerk of Court. Harleysville Mutual Insurance Company v. State, 401

S.C. 15, 736 S.E.2d 651 (2012) (The filing of a rehearing petition stays the remittitur and the

judgment is not final.)

S_ta’mtqry postjudgment interest began to accrue upon filing the ju’dg]merits in 2009. (S.VC.

Code §34-31-20) Until filing the Motion, Harleysville has made no ef'fortvt:o stop the accrual of
» postjudgm:ent interest. Two issues should be initially mentioned about HarlLayS\(ille’s Motion: 1)
The Motion’s sole purpose is to deposit the amounts found covered "‘pursuarit‘v to Rule 67 to prevent

the further accrual of post-judgment interest.” (See Harleysville’s Motion, para. 7). 2) Harleysville

proposes to deposit the amounts the Supreme Court at this stage says is due iplus accrued interest

]
i

since 2009 on the entire judgmeﬁts and estimated costs, even though the amounts of Harleysville’s
liability for the judgments have not become final. Upon deposit, there would be a total remaining
balance of Four Million Seven Hundred Fifty Thousand Eight Hundred Twenty-Two and 81/100
($4,750,822.81) Dollars on the underlying judgments. i

For the reasoﬂs hereinafter set forth, the Court denies Harleysville’% Motion to Alter or

Amend, grants the judgment creditors’ Motion to Alter or Amend, and again !‘denies Harleysville’s

Motion to Deposit Funds Under Rule 67, S.C.R.C.P. Dept. of Trans. V. First Carolina Corp. of
S.C.,3698.C. 150, 631 S.E2d 533.(2006) (“The granting of leave to deposit 1’noney with the Court
pursuant to Rule 67, S.C.R.C.P., is a matter within the discretion of the trial @ourt and will not be

overturned absence an abuse of discretion.); Cajun Elec. Power-Coop.. Inc. v. Riley Stoker Corp.,

901 F.2d 441 (5™ Cir. 1990) (Relief under Rule 67 is committed to the sot‘md discretion of the

Court.)
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Rule 67 |

The S.C. Appellate Courts have addressed the use of Rule 67 to stopr the accrual of interest

on very few occasions. Russo v. Sutton, 317 S.C. 441, 454 S.E.2d 895 (1995); Manning v. Brandon

Corp., 163 S.C. 178, 161 S.E.2d 405 (1931); Duval v..Heritage Life Ins. Co., 339 S.C. 616, 529

S.E.2d 566 (Ct. App. 2000); Small Pioneer Machinery. Inc., 330 S.C. 62, 496 S.E.2d 884 (Ct. App.

1998); Renaissance Enterprises v. Ocean Resorts, 334 S.C. 324, 513 S.E.2d 617 (1999) However,

all of these cases are distinguishable from the instant case because none involved an insurance

i

policy. Our Courts have made it clear that Rule 67 eannot be used to alter or affect the contractual

or legal relations of the parties, including contractual provisions regarding the payment of interest.

(.
Renaissance, supra. (There is nothing in Rule 67 indicating that a deposit in Court will affect the

parties’ contract regarding interest); Turner Coleman. Inc. &_umz. (There is nothing in Rule 67 that
abrogates or oVerﬁdes the intent of the parties regarding interest rates as expressed in their
con_tract.) The Court in Renaissance pointed out that our Rule 67 is 'substant%ially the same as Rule
67, Fed. R. Civ. P. and the Federal Courts have also uniformally held that%Rule 67 could not be
used to alter of affect the contractual and legal duties of the parties. Renai&ance, supra. at 619.
The Renaissance Court also noted “Stopping the contractual accrual of in:terest would in effect
eubsﬁmte the interest rate of the Court’s deposit accoupt for that provided |by contract which the
Court has no authority to do.” Id. at 619 (citing LTV Corp. v. Gulf State Slceatl= Inc of Alabama,
969 F.2d 1050 (D.C. App. 2006) | |
HARLEYSVILLE’S POLICIES i
Harleysville issued basically two forms of policies: a Commercial G(Eaneral Liability Form;

and a Commercial Blanket Excess Liability Policy. These policies obligat'e Harleysville to pay

postjudgment interest under the following provisi'on:
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SUPPLEMENTARY PAYMENTS-
COVERAGES AAND B
We will pay, with respect to any claim we investigate or settle, or any “suit”
against an insured we defend:
7. All interest on the full amount of any judgment that accrues aﬁer entry
of the judgment and before we have paid, offered to pay, or degosnt in

Court the part of the judgment that is within the “apghcable limit of
insurance”. [Emphasis Supplled] o 1

These payments will not reduce the limits of insurance. i

. . . s . - l c e s
This provision (known in the insurance industry as the “Standard Interest Provision”) in

the Harleysville policies is what governs payment of interest while Harleysville appeals to try and

|

lesson its liability. As noted above, Harleysville cannot use Rule 67 to change its contractual duty
under the policy. The proposed deposit by Harleysv1lle does not comply with the “standard

interest provision” in their policy and does not comport with judicial pohcy to encourage payment

of the judgments:

’ 4
A. The deposit abrogates the very purpose of the standard interest clause.
It is obvious from the plain language of the standard interest claus]e that its purpose is
twofold: (1) to protect the insureds from the accumulatlon of postJudgment interest while the

|
insurer appeals; and (2) to give the insurer a way out if it does not want to suffer the interest

|
|
1

liability. Stamps v. Consolidated Underwriters, 208 Kan. 630, 493 P.2d 246 (1972) (Wﬁere the

insurer controls the litigation and appeal insurer should be required to pay interest on the entire

judgment until the insurer, under the standard mterest prov1s1on has satlsﬁed its obligation
i

under the policy.); McPhee v. American Motorists, Co. Inc., 57 Wis. 2d 669 205 N.W. 2d 152

| (1973) (Under the standard interest clause, where the insurer controls the létigation and appeal,
the accumulation of interest on the entire judgment should be born by the insurer until insurer has
discharged its obligation under the policy. Otherwise, the insurer could place lany amount into the

Court and stop the accrual of interest.)
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The South Carolina Supreme Court has long recognized the equity ilil requiring the insurer

to pay interest on the entire judgment because of its control of the 1itigatior|1 and appeal. In Cook

v. State Farm Mutual Auto Ins. Co., 235 S.C. 452, 112 S.E.2d 241 (1960)|the injured party had

sued the insured and recovered a judgment and then sought payment from [the insured’s insurer,

State Farm, and secured a judgment against State Farm. The judgment holder sought interest from

State Farm in addition to his judgment. In holding State Farm liable for interest on the judgment,

the Court stated:

The appellant in this case had complete control of the litigation between the
respondent and the insured. It had the right to settle the case, or defend it,
irrespective of the desires of the insured. It elected to defend the inijury action
resulting in the judgment heretofore stated. It likewise elected to defend this
action brought by the respondent against it upon the contract of i insurance. It
*467 is only fair to compel the insurer to pay all the interest wh1ch accrues
from the date of the original judgment. ;
|

Harleysville agreed that it would pay interest on the entire judgment to protect its insured

until it satisfied its obligation under the policy. Harleysville’s proposed deposit is not in accord
’ |

with its pdlicy because it does not fulfill Harleysville’s contractual obligatioﬂ to protect its insured

from postjudgment interest until it satisfies its liability. If I were to allow Harleysvﬂle to deposit

the contingent proceeds as it proposes, the msured would be left with the Four M11110n Seven -

1

1
|

Hundred Fifty Thousand Eight Hundred Twenty-Two and 81/100 ($4,750,822.81) Dollars, the

balance of the judgment and could not satisfy his excess liability because the deposit is contingent |

and the insured would not know the amount he should satisfy. Since the insurer controls the

litigation, settlement and appeal, pending appeal, the insured cannot satisf}:' the excess liability,
' : | '

and so the insurer must continue paying interest on the entire judgment until the insurer satisfies

its liability leaving the insured free to settle its excess (after payment of the insurer’s liability) and

stop the interest against him. Safeway Ins. Co. of Alabama v. Amerisure Ins. Co., 707 S0.2d 218

(Ala. 1997) Harleysville’s deposit in Court of a contingent amount and contingent costs does not

7

€981 192d0600¢#3SVYD - SYI1d NOWINOD - AHHOH - INY 0€:L L LE KEV\I 2102 - a31id ATIVOINOYHLO3 13



stop the running of interest on the judgment because no part of the judgmeﬁt has been satisfied.

Until the amount of the judgmerit for which Harleysville is determined liable is applied to the
judgment, interest, by statute and contract, continues to accrue on the judgment. Harleysville

cannot deposit the funds out of the reach of the judgment creditors and at the same time, terminate

. the statutory interest it agreed to pay.
|

B. Harleysville’s proposed deposit does not comply with its agreenfent to pay interest
on the full amount of the judgment until it," Harleysville, pays, offers to pay or
deposits its llablhgx in Court ‘

I agree with the Judgment creditors that the Court’s holding in Cohei'n v. J enkmtown Cab
Co., 300 Pa. Super. 528, 446 A.2d 1284 (1982) does not allow Harleysville to make the deposit as

they propose. The Court in Cohen v. Jenkintown Cab Co., 300 PA. Super. 528, 446 A.2d 1284

(1982) had before it a petition from the insurance carrier (“National”) to dfeposit into Court its

limits of $10,000.00 plus costs and interest to stop the interest ona$l 50,000.010 judgment obtained
: |
against its insured. The petition provided as follows:

, | ‘
2The'said insuring Agreement I1(b)(2) provides, inter alla, that the insurer will
“pay ... all interest accruing after entry of judgment until the company has

paid or tendered or deposited in court such part of such ]udgm nt as does

not. exceed the limit of the Company’s liability thereon”, in Ithis case
$10 000.00.

5. In order to limit its liability for interest under thJS paragraph your
Petitioner desires to pay into this Court, to hold pending the outcolme of the
appeal which it is presecuting on behalf of its insured, a sum equal to the
limits of the policy plus interest on the verdicts up to the date of the payment
into Court a total of $23,875.00. |
6. Under the terms of the policy, spe01ﬁca11y “Exhibit A” hereto your
Petitioner’s ultimate liability to its insured cannot exceed the- sa1d sum of
$23,875.00, even if the verdicts totaling $150,000 should be sustamed on
appeal.

7. If this motion is not granted, your Petitioner would be sericlmsly and
irreparably prejudiced because its only alternatives would be to (a) pay the

2 Notice- Language is practieally identical to Harleysville policies.
- _ )
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said $23,875.00 to plaintiff with the knowledge that the money cz’ln never be

-recovered if the verdicts are overturned on appeal, or (b) do nothing and have

‘to defend a claim that is obligated to pay not only its limits but interest on the
verdicts until the date of payment, after appeal (if the appeal is unsuccessful)

which interest would accrue at the rate of $750.00 per month for as long as
the appeal is pending in the Supenor and Supreme Court.

WHEREFORE, your Petitioner prays this Honorz_ible Court permit your

. Petitioner to pay the said sum of $23.875.00 into_this Ceurt, to be hélj :

- pending the final appellate decision as to whether or 'not your
Petitioner’s insured is liable to Plaintiffs above named. [Emphasis
supplied] -

The lower Court granted the petition. On appeal, the Appellate Court reversed. The Court

agreed that money paid into Court becomes the absolute propérty of the other party. The Appellate

Court also agreed with the Plaintiffs that National’s payment into Court with

the insured’s appeal was successful, it would get their money back, could ni

interest. The Court held that in the order to stop the accrual of interest National had to relinquish

its claim to the mohéy. Othefwise, Natioh_a], under the terms of its poliéy would be required to pay - :

interest on the entire-$150,000.00 judgment despite their limit of liability b?mg only $10,000.00.

The Court, in discussing the interest provision of National’s policy (practically identical to that in

the Harleysville’s policies) noted:

N

the agreement that if

ot stop the accrual of .

The context of the phrase “deposited in court” in National Ir‘ldemmty s

policy is a standard clause providing that the company’s interest liability

 continues to accrue “until the company has paid or tendered or d(‘eposrted in

court such part of such judgment as does not exceed the limit of the

company’s liability thereon.” Thus “deposited in court” is set uplin parallel

with “paid” and “tendered.” What these three methods of stoppmg further
accrual of the company’s interest liability are intended to have in

common is that in each method, the company makes an amount equal to

the the limits of its total liability to date unconditionally and immediately

~available to the |udggent holder. [Emphasis supplied]

In the Cohen case, the part-of the judgment that was ip the “applicab

was their policy limits of liability and thus, to stop the accrual of their interest liability, they were

required to pay, tender or deposit into Court their limit of liability without ¢

9

{

le limit of insurance”

ntingency and make
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the proceeds available to the judgment creditor. In this case, “that part of the judgment that is
\ 4
within the applicable limit of insurance” is to date the entire judgment; the amount Harleysville

would have to deposit to stop the accrual of interest in accordance with the terms of their policy.

See also Baughn v. Busick, 1975 OK. CIV. APP. 41, 541 P.2d. 873 (1975) (Under standard

interest clause obligating the insurer to pay, offer to pay or deposit in Court that part of the

judgment which does not exceed the limit of the companies liability thereon, the payment, offer to

pay or deposit in Court must be unconditional in order to stop the accrual of interest.)
: : ' !

In a different context, our Court has addressed the requirementé necessary to stop the

rTunning of interest. In Ruscon Const.' Co. v. Beaufort-Jasper Water Authority, 259 S.C. 314, 191

S.E.2d 715 (1972) the Court said a 'Valid tender stbps the running of interest. ’:l‘he Court went on to

|

say that a valid tender can only be in money, in the proper amount due, aﬂd without conditions

annexed to its acceptance. Tender with a requirement of a release is not a vialid tender. See also

McNéil V. Herrin,é, 155 8.C. 187, 152 S.E. 189 (1930) (Holding a condition:al offer is not a valid

|

tender. In order to be a valid offer (tender), it must be unconditional. The l‘aw is plain. Now, to

1
keep a tender open, you offer the man the money unconditionally, and if he refuses it, you go and

place it in the hands of the Clerk of Court without any conditions attachedito it. This keeps the

) |
tender open so the creditor can go get it. The Court also opined: ‘

“Now, under the law, if you owe a man a debt and you go to him and offer
him the money, offer to pay the debt, and he doesn’t take it, you still owe the
debt, and in order to stop interest and costs on the case, the law requires you
to go and deposit that money in the hands of the Clerk of Court, so that the
man can go and get it whenever he wants it, but you have to deposit it
unconditionally.” ' ‘

Smith v. Keels, 15 Rich. 318, 49 S.C.L. 318 (1868) -(AAn offer to pay money|to const_itlite a valid

tender must be unconditional.)

10 .

2981192d0600Z#3SYO - SYI1d NOWINOD - AMHOH - INY O€: Ll Le Ae 2102 - a4 ATIVOINOYLOT T -



~ C. Harleysville’s proposed deposit cannot be allowed because there is no final
determination of that part of the judsment for which Harleysville is liable.

* Harleysville agreed to pay interest on the full amount of the judgmer’lt until it deposited in

Court “the part of the judgment that is within the ‘applicable limit of insurance”. During oral

ﬁgunients on the Motion, Harleysville argued that it was willing to deposit the amount of their

maxunum liability as found by the SupremevCourt. The Court ié not surle of the Dbasis of this

argument sinc'e petitions for rehearing have been filed By the parties.’ UntEil the Supreme Court

fmally decides Harleysville’s liability, there is no crystal ball to detemilind“the part of the
|

judgment that is within that applicable limit of insurance”. Lancer Co. v. Sunrise Removal, Inc.,

914 NYS 2d 174 (2010) (Where the policy provided that the accrual of interest would terminate

upon the payment of, offer to pay or depositing in Court [standard interest [‘)rovision] of'its share
of the judgment, the policy did not provide a mechanism for the extinguish:ment of the insurer’s

obligation to pay interest before the existence of a final judgment. The Coufrt indicated that until
|

|
there was a final judgment, insurer had to pay interest on the entire jud‘g'lment.) Harleysville’s

proposal to deposit funds into Court will not stop the accrual of interest becalise it does not comply
} |
with Harleysville’s contract (policy) regarding interest because at this poiﬁt it is impossible to

determine the part of the judgment within “the applicable limit of insurance”. Renalssance supra.
| )
D. Harleysville’s proposed deposit is not in accord with its policy because Harleysville

proposes to place conting_encies on the deposit and the judgmént creditors’ access to
the proceeds.

The Court would first note that there is no proviéion in Harleysville’s policy for a

contingent payment, offer to pay or deposit in Court. In HailéysVille’s proposed order attached to
its Motion; it asks that the clerk not disburse the money until the parties litiglate who is entitled to

the proceeds and also asks the Court to hold that “a deposit of the judgmerft funds will have the

3 Harleysville notes in its Motion that it has filed a petition for rehearing and does not agree!with the amounts of the
judgments owed or the interest owed, if any.

11
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|
1

- same effect as a supersedes bond” and wh_i'ch stays execution and enfor_cérjrflént of the judgment.

Again, thére is nothing in Harleysville’s policy that alloi}vs for such a'contin:,lgent deposit and the

Court will not rewrite Harleysville’§ policy to allow for such a contingency. DiBenedetto v. Estate

. of DiBenedetto, 219 N.J. Super 440, 530 A.2d 800 (1987) (In order to stop the accrual of interest
the deposi,tjmuSt be Iﬁade without conﬁngency and cannot be used asa supercedeas to stop the
~ accrual of interest. To stop the accmal of interest, the deposit must be continuously available to

the claimant and placed beyond the reach of the carrier.) Dinkins v. General Airline and Film

Corp., 214 F. Supp. 281,283 (D.C. 8.D. NY 1963) (The deposit under Rule 67 of a sum of money

in Court is not to be used to circumvent the stringent prerequisites of seizure or attachments of a

.defendant’s assets.)

The Courts have all been in accord that a deposit, to stop the accrual of interest under the
“Standard Interest Clause” as contained in Harleysville’s poiicy must be uﬂconditiohal and the

) proceeds must be made avéilable to the judgr_nént creditor. Phillips Petroleum Co'._ v. Adams 513

F.2d 355 (D.C. Tex. 1975) (In order to stop accrual, there must be an unconditional offer to give

up the disputed fund and cease any dominion over the fund. The policy does not provide for a

contingent, estimated, amount to be deposited.) U.S. v. American Home Assur. Co., 6 F. Supp. 3d

1371 (2014) (The accrual of interest will continue when the depositor seeks to impose conditions

upon payment into the deposifory fund); U.S. For Use of Garrett v. Midwest Const. Co., 619 F.2d
349 (5™ Cir. 1980) (In order to stop the accrual of interest under Rule 67, Midwest had to make
the money available to -Garrett without attempting to impose conditions on its acceptance.);

Knippen v. Glens Falls Ins. Co., 564 F.2d 525 (Dist. Of Cola. Cir. 1997) (The insurance company

must relinquish control over the money before the interest would cease.) Bossert v. Douglas, 557

P.2d 1164 (1976) (Where policy required there be a “paid or tendered or deposited in Court™ in

order to stop interest accruing after the judgment, there must be an unconditional, payment, tender

12
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434 Mass. 174, 747

or deposit in Court to stop interest from accruing.) Davis v. Allstate Ins. Co.

N.E2d 141 (2001) (Because there was nothing in Allstate’s policy that allowed for a conditional

“offer to pay, Allstate was required to make an unconditional offer to pay to

pay postjudgment interest.) Whiddon v. Hutchinson, 668 So.2d 1368 (La. 1906) (Where Allstate’s

Motion was to dep031t the funds with a requlrement “forbidding the w1th
withouta determlnatlon of the amount and validity of the competing claims” 2
the funds to be deposrced with this requlrement, the dep031t was not unconditi

be plac‘ed so as to allow Plaintiff’s access to stop accrual of interest.) Farm

drawal of the funds
ind the Court ordered
onal. The funds must

iers-Merchants Bénk

and Trust Co. v. St. Katherine Ins. Co., 570 So.2d 1186 (La. 1990) (Fire insu

rers deposit of funds

into Court with condition that depositor was to. be relieved from further 11iabi1ity was not an

unconditional deposit.); Blasini-Stern v. Beech-Nut Life Savers Corp., 429 F.

Supp. 533 (1976) (It

seems the Defendant is seeking the best of all possible worlds. He is making a conditional tender

and at the same time disputing what he owes. The tender éannc_)t be made so to deprive the Plaintiff

of his money. Rule 67 does not allow such a [contingent] deposit to st'op the

E. Harlevsv1lle S pronosed deposnt is not in accord with its policy be
interest rate contained in its Qohcz

accrual of interest.)*

cause it changes the

In Harleysville’s Memorandum, Harleysville states that there is no interest rate set in the

policy. The Court disagrees. Harleys{'rille agreed to pay “any interest that accrues after entry of the

judgment”. The Court can think of no other reasonable way to interpret that

provision other than

payment of the judgment interest rate established by S.C. Code §34-31-2

) which, in 2017, is

7.75%. To allow the deposit would reduce the interest rate Harleysville agreed to pay which the

Court has no authority to do. Renaissance, supra.

4 Progressive Cas. Ins. Co. v. Drive Trademark Holding, LP, 680 F. Supp. 2d 639 (D.C. De.

2010) (Rule 67 cannot

be used to alter the contractual relations of the parties. Moreover, it cannot be used to deposit in Court a fund to

'secure the satisfaction of a prospective judgment.)
13

stop its obligation to
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F. By allowmg Harleysvnlle to make the proposed deposit, Harleysville loses all
: incentive to pay the judgments.

The proposed deposit by Harleysville will eliminate any incentive it has to pay the

judgment. As Harleysville pointed out in its Motion, our Court has pointed ou\t two reasons to use

Rule 67 to allow a dep031t in Court while litigation is pending. First, th'e deposit in Court

encourages the debtor to pay the Judgment and secondly, assures the Judgment creditor that the.

funds will be avallable at the end of lltlgatlon Russo v. Sutton, supra The only[reason Harleysvﬂle

seeks by its Motion to make the deposit is to stop the accrual of interest. Nowhere in their Motion

|
do they say how this deposit will encourage them to pay their liability, or a;ssure the judgment

creditors the funds will be there. Io fact, under Harleysville’s proposed conicingent deposit, the
judgment creditors have 10 assurance wﬁat, if any, funds will be available. Harleysville’s only
purpose is to relieve itself of their contractual duty to pay statutory interest on _the entire
judgments. : l

The only incentive Harleysville has at present to pay their liability is the requirement that

‘they pay statutory interest on the entire judgment as provided in their poliC}Zf. If Harleysville is

relieved of any duty to pay interest by the deposit, they can continue their apﬂ)eals with impunity

while postjudgment interest continues to accrue against their insureds. River Val. Cartage Co., Inc.
» ‘ 1

v. Hawkeye-Security Ins. Co., 17 I1l. 2d 242, 161 N.E.2d 101, 104 (1959) (By éllowing the insurer

to deposit a sum which is not in compliance with its contract, the insurer relieves itself of the
: i .

provision for the payment of interest which is its incentive for speedily discharging its entire

obligation.)

3 In its Motion, Harleysville states: “The Motion is for the express purpose of stopping further|post-judgment
interest from running.” : '

14
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Based on the foregoing reasons it is ORDERED, ADJUDGED AND DECREED that

Harleysville’s Motion be, and the same is hereb}:',d-enied.

531~ ’7 A/QZ L\

Date . The ﬁ?morable Larry B. Hyman, Jr.
: ' o : . Circuit Court Judge

15
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Exhibit D




STATE OF SOUTH CAROLINA

COUNTY OF HORRY

HARLEYSVILLE GROUP INSURANCE;

A PENNSYLVANIA CORPORATION
PLAIN TIFF,
VS.

HERITAGE COMMUNITIES, INC, A

SOUTH CAROLINA CORPORATION;

HERITAGE RIVERWALK, A SOUTH
" CAROLINA CORPORATION; BUILD-
- STAR CORPORATION, A SOUTH
CAROLINA CORPORATION, RIVER-
WALK AT ARROWHEAD COUNTRY
CLUB HORIZONTAL PROPERTY
REGIME, RIVERWALK AT ARROW-
HEAD COUNTRY CLUB PROPERTY
" OWNERS ASSOCIATION, INC.,A
SOUTH CAROLINA CORPORATION,
NATIONAL SURETY CORP., AND
TONY L. POPE AND LYNN POPE,

INDIVIDUALLYAND REPRESENTING

AS A CLASS ALL UNIT OWNERS AT
RIVERWALK AT ARROWHEAD
COUNTRY CLUB HORIZONTAL
PROPERTY REGIME.

DEFENDANTS. .

. HARLEYSVILLE GROUP INSURANCE,

APENNSYLVANIA CORPORATION
PLAINTIFF,
vs.
HERITAGECOMMUNITIES, INC., A
SOUTH CAROLINA CORPORATION;

HERITAGE MAGNOLIA NORTH,
INC., RIVERWALK, A SOUTH

' CASENO. 2009-CP-26:11862

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO. 2009-CP-26-10053

AMENDED
. ORDER DENYING

HARLEYSVILLE’S MOTION TO DEPOSIT

FUNDS UNDER RULE 67, S.C. R C.P.

|

|
!
RECEIVED)

JUN 29 2017
SC Court of Appeals
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CAROLINA CORPORATION;
BUILDSTAR CORPORATION, A
SOUTH CAROLINA CORPORATION,
MAGNOLIA NORTH HORIZONTAL
PROPERTY REGIME, MAGNOLIA
NORTH PROPERTY OWNERS
ASSOCIATION, INC. A SOUTH
.CAROLINA CORPORATION AND
NATIONAL SURETY CORP.,

Mae? Naeo S N N Nt Nt Nl aat Nt et

DEFENDANTS.

This Motion to déposit funds under Rule 67, 5.C.R.C.P. (“Motion”), originally came before

me on the 28" day of March, 2017. The Motion was filed by Harleysville Group Insurance, a

Peﬁnsylvania Corporation (“Harleysville”). Harleysville was represented by Brian P. Crotty and

|

Robert C. Calamari, of Nelson Mullins Riley and Scarborough, LLC. Appea.r‘ing in opposition to
the Motion was John P. Henry and Philip C. Thompson, of Thompson & Henry, P.A., who

represent the judgment creditors: Riverwalk at Arrowhead Country Club Horizontal'r Property

Regime; Riverwalk at Airowh_ead Property Owners Association, Inc.; Tony I. Pope and Lynn S.
Pope, Individually a;nd Représenting‘ as a Clag‘s all Unit OWners at- Riverwalk at Arrowhead
Country_ Club Horizontal 'Property Regime (hereinafter collectilvely “Riverwa{.lk”);v and Magnolia
North Horizontal Property Regime; Magnolia North Property Owners : Association, Inc.,
(hereinafter collectively “Magnolia North™). Riverwalk and Magnolia North will sometimes be
referred to collectively as “judgment creditors”. The attorneys were present and both sides
presented both Memorandums and oral arguments. o ! |

By Order dated April 24, 2017 and filed April 26, 2017 (hereinafter “Qrder”), I denied the
_Motion. Thereafter, on April 27, 2017, Harleysville timely filed its Rule 59(:6), SCRCP, Motion
to Aiter or Amend the Order. On May 1, 2017, the judgment creditors ﬁle(;i their Response to

Harleysville’s Motion to Alter or Amend the Order and Rule 59(e) Motion to Alter or Amend the

Order. These Motions to Alter or Amend came before me on the 25‘?‘ day of May, 2017.

2
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Harleysville was represented by Brian P. Crotty of Nelson Mullins Riley and Scarborough, LLC
and the judgment creditors were represented by John P. Henry and Philf,p C. Thompson, of

Thompson & Henry, P.A. The attorneys were present and both sides presented both Motions and

oral arguments. Based upon the foregoing, I have amended the Order as set forth in this Amended
Order Denying Harleysville’s Motion to Deposit Funds Under Rule 67, S.C.R.C.P.

Background

The judgment creditors secured judgments against the Harleysville inspreds in 2@09. These

judgments are final judgments ending with a dismissal of the Grant of Certior!ari on Septemt);er 30,

2015.! In the Riverwalk éase, the jury awarded Five Million Five Hundred Thousand

($5,500,000.00) Dollar'é which was subsequently reduced by set-off to Four NPllion Four Hundred
Seventy-One Thousand One Hundred Seventy-Eight and 31/100 ($4,471,17§.31) Dollars. In the
Magnplia North Case, the jury rendered a verdict of Eight Million Five?Hundred Thousand
(SS 500, 000 00) Dollars which was subsequently reduced by set-off to Six Million Nine Hundred
Slxty-Elght Thousand Nine Hundred Thirty-Six and 85/100 ($6,968, 936 85) | Dollars

Soon after the verdlcts were rendered in 2009, Harleysville filed thL within declaratory
judgment action to determine what part of the judgments in the underlying lactions, if-any, were

covered. The cases were consolidated and the declaratory judgment actioni was referred to the

Honorable Judge John Mlllmg, as special referee. On Ma:ch 5, 2013, Judge Milling issued his

Order finding the entire verdicts were covered, but also ﬁndmg that “tlme-on-nsk’ apphed to the

\
verdicts, This Order was appealed by all parties. On January 11, 2017, the Sl}lpreme Court issued

its decision upholding Judge Milling’s Order with a slight modification to the Pope Class Action

verdict. Petitions for rehearing were filed by Harleysville and the judgment creditors, and they

! Magnolia North Propertles Assomanon, Inc.. v. Heritage Communities, Inc.. et al., 414 S.C. 198, 777 S.E.Zd 831
(2015). '

Pope v. Heritage Communities. Inc.. et al., 414 S.C. 199, 777 S.E.2d 832 (2015).
3
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remain pending. The judgments are not final judgments until remittitur is sent by the Supreme

" Court to the Horry County Clerk of Court. Harleysville Mutual Insurance Cohmanv v. State, 401

8.C. 15, 736 S.E.2d 651 (2012) (The filing of a rehearing petition stays the remittitur and the
judgment is not final.) '

Statutory postjudgment interest began to accrue upon filing the judgments in 2009. (S.C.

Code §34-31-20) Until ﬁliﬁg the Motion, Harleysville has made no effort to stop the accrual of

postjudgment interest. Two issues should be initially mentioned about Harle;ysville’s Motion: 1)
The Motion’s sole purpose is to deposit the amounts found covered “pursuant tlo Rule 67 to prevent
the further accr’ual‘of post-judgment interest.” (See Harleysville’s Motion, para. 7). 2) Haﬂeyéville
proposes to deposit the amounts the Supreme .Court at this stage says is due _1:?)1us accrued interest
since 2009 on the entire judgments and estimated costs, even though the améuints of Harleysville’s
liability for the judgments have not become final. Upon depoSit, there would be a total remaining
balance of Four Million Seven Hundred Fifty Thousand Eight Hundred T.werilty-Two and 81/100
($.4,750,822.81) Dollars on the uﬁderlying judgments. | |

For the reasons hereinafter set forth, the Court denies Harleysville’s Motion to Alter or
! |

' i
Amend, grants the judgment creditors’ Motion to Alter or Amend, and again qenies Harleysville’s

Motion to Deposit Funds Under Rule 67, S.C.R.C.P. Dept. of Trans. V. FirLst Carolina Corp. of
. 1

S.C.,369 S.C. 150, 631 S.E.2d 533 (2006) (“The granting of leave to deposit nLoney with the Court

pursuant to Rule 67, S.C.R.C.P., is a matter within the discretion of the trial (]\Zourt and will not be

. . |
overturned absence an abuse of discretion.); Cajun Elec. Power-Coop., Inc. v! Riley Stoker Corp.,

|
901 F.2d 441 (5% Cir. 1990) (Relief under Rule 67 is committed to the so'u;nd discretion of the

Court.) | - | - |
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Rule 67
The S.C. Appellate Courts have addressed the use of Rule 67 to stbp {he accrual of interest

on very few occasions. Russo v. Sutton, 317 S.C. 441, 454 S.E.2d 895 (1995); Manning v. Brandon

Corp., 163 S.C. 178, 161 S.E.2d 405 (1931); Duval v. Heritage .Life Ins. Co., 339 S.C. 616, 529

S.E.2d 566 (Ct. App. 2000); Small Pioneer Machinery. Inc., 330 S.C. 62,496 S.E.2d 884 (Ct. App;
'1998); Renaissance Enterprises v. Ocean Resorts, 334 S.C. 324, 513 S.E.2d 617 (1999) However,
all of tliese cases aIe‘ distinguishable from the instant case because none iriwolved an insurance
poli_cy. Our Courts have made it clear _th_at Rule 67 cannot be used to alter or :aﬂ’ect the contractuai
or legal relations of the parties, including contractual provisions regarding th§ payment of interest.
Renaissance, supra. (There is nothing in Rule 67 indicating that a deposit in, Court will affect the

\
parties’ contract regarding interest); Turner Coleman, Inc., supra. (There is nothing in Rule 67 that

abrogates or overrides the intent of the parties regarding interest rates as expressed in their
contract.) The Court in Renaissance pointed out that our Rule 67 is substantiélly the same as Rule
67, Fed. R. Civ. P. and the Federal Courts have also uniformally held that Rule 67 could not be

used to alter of affect the contractual and legal duties of the parties. Renaissance, supra. at 619.

The Renaissance Court also noted “Stopping the contractual accrual of interest would in effect

substitute the interest rate of the Court’s deposit account for that provided b‘y contract which the

| B |
Court has no authority to do.” Id. at 619 (citing LTV Corp. v. Gulf State Steal, Inc. of Alabama,

969 F.2d 1050 (D.C. App. 2006) A | |

HARLEYSVILLE’S POLICIES |
Harleysville issued basically two forms of policies: a Commercial General Liability Form;

and a Commercial Blanket Excess Liability Policy. These policies obligate| Harleysville to pay

postjudgment interest under the following provision:
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SUPPLEMENTARY PAYMENTS-
COVERAGES A AND B

We will pay, with respect to any claim we investigate or settle, or any “suit”

against an insured we defend:

- 7. All interest on the full amount of any judgment that accrues after entry
of the judgment and before we have paid, offered to pay, or degosxt in

- Court the part of the judgment that is within the “agphcable limit of

insurance”. [Empha313 Supplied] -

. These payments will not reduce the limits of insurance.

This provision (known in the insurance industry as the “Standard Interest Provision™) in

- the Harleysville policies is what governs payment of interest while Harleysvill

leéson its liability. As noted abc’wé, Harleysville cannot use Rule 67 to change

e appeals to try and

its contractual duty

under the policy. The pfoposed deposit by Harleysville does not comply w1th the “standard

interest provision” in their policy and does not comport with judicial policy to
of the judgments:

A. The deposit abrogates the very gurpose'of the standard_

encourage payment

interest clause.

It is obvious from the plain language of the standard interest clause that its pm'pose is

: A _ |
- twofold: (1) to protect the insureds from the accumulation of postjudgment interest while the

insurer appeals; and (2) to give the insurer a way out if it does not want to suffer the interest

liability. Stamps v, Consolidated Underwriters, 208 Kan. 630, 493 P.2d 246

(1972) (Where the

insurer controls the litigation and appeal insurer should be required to pay interest on the entire

judgment until the insurer, under the standard interest provision, has sati

under the polic_:y.); McPhee v. American Motorists, Co. Inc., 57 'Wis. 2d 669,

205 N.W. 2d 152

(1973) (Under the standard interest clause, where the insurer controls the litigation and appeal,

the accumulation of intefest on the entire judgment should be born by the insurer until insurer has

discharged its obligation under the policy. OtherWise, the insurer could place any amount into the

Couit and stop the accrual of interest.)

sfied its dbligation
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The South Carolina Supreme Court has long reeogrﬂzed the equity in r

to pay interest on the entire judgment because of 'its control of the litigation and appeal. i Cook

equiring the insurer

| V. State Farm Mutual Auto Ins. Co 235 S. C 452, 112 S E 2d 241 (1960) the mJured party had

_ sued the msured and recovered a Judgrnent and then sought payment from the msured’s insurer, |

!

'State F arm, and secured a Judgment agamst State. Farm The Judgment holder sought interest from

State Farm in addrtron to hrs judgment. In holdmg State Farm lrable for mter est on the judg'me'nt,

' the Court stated

~. The appellant in this case had complete control of the htrgatron between the

respondent and the insured. It had the right to settle the case, or A

defend it,

~irrespective of the desires of the insured. It elected to defend the i mJury action
resulting in the Judgment heretofore stated. It likewise elected to defend tlus

action brought by the respondent against it upon the contract of ins
 *467 is only fair to compel the insurer to pay all the interest whic
- - from the date of the original judgment. .

Harleysvrlle agreed that 1t would pay mterest on the entire Judgment t

urance It
h accrues

0 protect its insured

untrl it satlsﬁed 1ts obligation under the polrcy Harleysvrlle s proposed deposit is not m accord

| with 1ts 'policy because it does not fulfill Ha:ley‘sVrlle s cont‘r‘actual obhgatron to p’rote‘ct‘ its insured

. from postJudgment interest untrl 1t sat1sﬁes its 11ab111ty If Twere to allow Harleysvrlle to deposrt

the contmgent proceeds as it proposes the msured would be left with the Four Million Seven

. Hundred _Flfty Thousand Eight -Hund_red Twenty-Two and 81/ 100 ($4,750,822.8 1) Dollars, the _

balarice of the judgment and could not satisfy his excess liability because the dépbsit is contingent

and the insured would not know the amount he should sati_sfy.f Since the
litigation, settiement and appeal, pending appeal, the insured cannot satisfy
and so the insurer must continue paymg mterest on the entire judgment until

its liability leavmg the 1nsured free to settle its excess (after payment of the in

insurer controls the

the excess liability,

surer’s liability) and

stop the interest against him. Safewav. Ins. Co. .of ‘Alabama v. Amensure Ans

Co., 707'S0.2d 218

_ (Ala. 1997) Harleysville’s deposit in Court of a contingent amount and coritingent costs does not

7

the insurer satisfies -
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_ i
stop the running of interest on the judgment because no part of the judgmen:t has been satisfied.
Until the amount of the judgment for which Harleysville is determined liable is applied to the
judgment, interest, by statute and contract, continues to accrue on the judgment. Hérleysville

cannot deposit the.funds out of the reach of the judgment creditors and at the same time, terminate

the statutory interest it agreed to pay. _ J ,

B. Harleysville’s proposed deposit does not comply with its aggeement to pay mterest
on the full amount of the judgment until it, Harleysvnlle, pays, offers to pay or
: deposnts its liability in Court.

I agree with the judgment creditors that the Court’s holding in Cohen v. Jenkintown Cab

i
Co., 300 Pa. Super. 528, 446 A.2d 1284 (1982) does not allow Harleysvilie to 1make the deposit as

they propose. The Court in Cohen v. Jenkintown Cab Co., 300 PA. Super. 528, 446 A.2d 1284

(1982) had before it a petition from the insurance carrier (“National”) to de:posit into Court its

limits of $10,000.00 plus costs end interest to stop the interest on a $150,000.06 judgment obtained
|

against its insured. The petition provided as follows: !

' 2The said insuring Agreement II(b)(2) provides, inter alla, that the i 1n:Lurer will
“pay ... all interest accruing after entry of judgment until the company has,
paid or tendered or deposited in court such part of such ]udgment as does

not exceed the limit of the Company’s liability thereon” in thls case

$10,000.00. ,

. _ : |
5. In order to limit its liability for interest under this paragraph, your

Petitioner desires to pay into this Court, to hold pending the outcome of the

appeal which it is prosecuting on behalf of its insured, a sum equal to the .
limits of the policy plus interest on the verdicts up to the date of the‘payment
into Court, 4 total of $23,875.00. 1

6. Under the terms of the policy, specifically “Exhibit A™ hereto your
Petitioner’s ultimate liability to its insured cannot exceed the sa1d sum of
$23,875.00, even if the verdicts totaling $150,000 should be sustamed on
appeal.

7. If this motion is not granted, your Petitioner would be seriously and
irreparably prejudiced because its only alternatives would be to (a) pay the

2 Notice- Language is practically identical to Harleysville policies.
-8
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said $23,875.00 to plaintiff with the knowledge that the money can never be
recovered if the verdicts are overturned on appeal, or (b) do nothing and have
to defend a claim that is obligated to pay not only its limits but interest on the
verdicts until the date of payment, after appeal (if the appeal is unsuccessful)
which interest would accrue at the rate of $750.00 per month for as long as
the appeal is pending in the Superior and Supreme Court.

WHEREFORE, your Petitioner prays this Honorable Court permlt your
Petitioner to pay the said sum of $23,875.00 into this Court, to be held
pending the final appellate decision as to whether or not your

Petitioner’s insured is liable to Plaintiffs above named. [Emphasm'

supplied]

| o
The lower Court granted the petition. On appeal, the Appellate Court ;reversed. The Court

agreed that money paid into Court becomes the absolute property of the other ;l)arty. The Appellate

Court also agreed with the Plaintiffs that National’s payment into Court with the égreement that if

the insured’s appeal was successfil, it would get their money back, could not stop the accrual of

interest. The Court held that in the order to stop the accrual of interest National had to relinquish

its claim to the money. Otherwise, National, under the terms of its policy woulid be required to pay -

interest on the entire $'150,000.0.0 judgment despite their limit of liability being only $10,000.00.

The Court, in discussing the interest provision of National’s policy (practically identical to that in

the Harleysville’s policies) noted:

The context of the phrase “deposited in court” in National Incjlemnity’s
policy is a standard clause providing that the company’s interest liability

continues to accrue “until the company has paid or tendered or de

osited in

court such part of such judgment as does not exceed the lim

company’s liability thereon.” Thus “deposited in court” is set up i

it of the’
n parallel

with “paid” and “tendered.” What these three methods of stoppinlg further

accrual of the company’s interest liability are intended to

have in

common is that in each method, the company makes an amount equal to

the limits of its total liability to date unconditionally and immediately

available to the judgment holder. [Emphasis supplied] -

'

In the Cohen case, the part of the judgment that was in the “applicablcl, limit of insurance”

was their policy limits of liability and thus, to stop the accrual of their interest

required to pay, tender or deposit into Court their limit of liability without co

9

liability, they were

ntingency and make
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. ]
the proceeds available to the judgment creditor. In this case, “that part of the judgment that is

within the applicable limit of insurancé” is to date the entire judgment; the amount Harleysville
would have to deposit to stop the accrual of interest in accordance with the terms of their policy.
See also Baughn v. Busick, 1975 OK CIV. APP. 41, 541 P.2d. 873 (1975) (Under standard

interest clause obligating the insurer to pay, offer to pay or deposit in Court that part of the

judgment which does not exceed the limit of the companies liability thereon, tllze payment, offer to
pay or deposit in Court must be unconditional in order to stop the accrual of iriterest.)

In a different context, our Court has addressed the requirements neFessaq to stop the

running of interest. In Ruscon Const. Co. v. Beaufort-Jasper Water Authoritv]. 259 8.C. 314, 191

S.E.2d 715 (1972) the Court said a valid tender stops the running of interest. T‘he Court went on to
‘ . . . N ‘l
say that a valid tender can only be in money, in the proper amount due, and without conditions

annexed to its acceptance. Tender with a requirement of a release is not a vailid tender. See also
McNeil v,‘Hem'ng, 155 S.C. 187,152 S.E. 189 (1930) (Holding a conditional| offer is not a valid
tender. In ordér to be a valid offer (tender), it must be uncoriditional.lThe layv is plain. Now, to
keep a tender open, you offer the man the money unconditionally, and if he re;fuses it, y:ou go and
place it in the hands of the Clerk of Court without any conditions attached t;o it. This keeps the
tender open so the creditor can go get it. The Court also opined: i

“Now, under the law, if you owe a man a debt and you go to him !’«md offer -

him the money, offer to pay the debt, and he doesn’t take it, you still owe the
debt, and in order to stop interest and costs on the case, the law reqt‘ures you
to go and deposit that money in the hands of the Clerk of Court, so that the
man can go and get it- whenever he wants it, but you have to depos1t it

unconditionally.” _ t
Smith v.erels, 15 Rich. 318, 49 S.C.L 318 (1868) (An offer to pay money to constitute a valid

tender must be unconditional.)

10
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C. Harleysville’s proposed deposit cannot be allowed because there is no final
determination of that part of the judgment for which Harleysville is liable.

Harleysville agreed to pay interest on the full amount of the judgme'n_i. until it deposited in
Court “the part of the judgment that is within the ‘applicable limit of insurance”. During oral

arguments on the Motion, Harleysville argued that it was willing to deposit the amount of their

maximum liability as found by the Supreme Court. The Court is not sure of the basis of this
_ | :
argument since petitions for rehearing have been filed by the parties. Until the Supreme Court
: |
' |
finally decides Harleysville’s liability, there is rio crystal ball to determine “the part of the

judgment that is within that applicable limit of insurance”. Lancer Co. v. Sunrise Removal. Inc.,

914 NYS 2d 174 (2010) (Where the policy provided that the accrual of intel"est would terminate
upon the payment of, offer to pay or depositing in Court [standard interest pi'ovision] of its share
of the judgment, the policy did not provide a mechanism for the extinguishment of the insurer’s

obligation to pay interest before the existence of a final judgment. The Cour;t indicated that until
|

there was a final judgment, insurer had to pay interest on the entire judgment.) Harleysville’s
proposal to deposit funds into Court will not stop the accrual of interest becau§e it does not comply
~ with Har]eyéville’s'contract (policy) regarding interest because at this poin‘t, it is impossible to

determine the part of the judgment within “the applicable limit of insurarice”.; Renaissance, supra.

D. Harleysville’s proposed deposit is not in accord with its policy because Harleysville
proposes to place contingencies on the deposit and the judgment creditors’ access to
' : the proceeds. '

The Court would first note that there is no provision in Harleyqvillé’s policy for a
COhtingent payment, offer to pay or deposit in Court. In Harleysville’s propos:ed order attached to

its Motion, it asks that the clerk not disburse the money until the parties 1itigc—|1te who is entitled to

the proceeds and also asks the Court to hold that “a deposit of the judgment funds will have the

3 Harléysvﬂle notes in its Motion that it has filed a petition for rehearing and does not agree with the amounts of the
Jjudgments owed or the interest owed, if any.

‘11
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same effect as a supersedes bond” and which stays executlon and enforcement of the judgment.

Again, there is nothmg in Harleysvﬂle s policy that allows for such a contingent deposit and the

Court will not rewrite Harleysville’s policy to allow for such a contingency. DiBenedetto v. Estate

of 'DiBenedetto, 219 N.J. Super 440, 530 A.2d 800 (1987) (In order to stop the accrual of interest

- the deposit must be made without contingency and cannot be used as a supercedeas to stop the

accrual of interest. To stop the accrual of interest, the deposit must be continuously available to

~ the claimant and placed beyond the reach of the carrier.) Dinkins v. General Airline and Film
| O

Corp., 214 F. Supp. 281, 283 (D.C. S.D. NY 1963) (The deposit under Rule 67 iof a sum of money
. v |

in Court is not to be used to circumvent the stringent prerequisites of seizure ?r attachments of a
defendant’s assets.) J

The Courts have all been in accord that a deposit, to stop the accrual of interest under the
“Standard Interest Clause” as containeu in Harleysville’s policy must be unconditional and the
lproc‘:eeds must be made available to the judgment creditor. Phillips Petroleum?Co. v. Adams 513
F.2d 355 (D.C. Tex. 1975) (In order to stop eccrual, there must be an unconditional offer to give

up the disputed fund and cease any dominion over the fund. The policy doesf not prouide for a

contingent, estimated, amount to be deposited.) U.S. v. American Home Assur. Co., 6 F. Supp. 3d

1371 (2014) (The accrual of interest will continue when the depositor seeks to impose conditions

upon payment into the depository fund); U.S. For Use of Garrett v. Midwest Const. Co., 619 F.2d

349 (5™ Cir. 1980) (In order to stop the accrual of interest under Rule 67, Mldwest had to make
the money available to Garrett thhout attempting to impose conditions on its acceptance.);

Knippen v. Glens Falls Ins. Co., 564 F.2d 525 (Dist. Of Cola. Cir. 1997) (The ihsurance company

must relinquish control over the money before the interest would cease.) Bossért v. Douglas, 557

P.2d 1164 (1976) (Where policy required there be a “paid or tendered or deposited in Court” in

order to stop interest accruing after the judgment, there must be an unconditional, payment, tender

12
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or deposit in Court to stop interest from accruing.) Davis v. Allstate Ins. Co.,(434 Mass. 174, 747

N.E.2d 141 (2001) (Because there was nothing in Allstate’s policy that allowed for a conditional
offer to pay, Allstate was required to make an unconditional offer to pay to stop its obligation to
pay postjudgment interest.) Whiddon v. Hutchinson, 668 So.2d 1368 (La. 1996) (Where Allstate’s

Motion was to deposit the funds with a requirement “forbidding the withdrawal of the funds

without a determination of the amount and validity of the competing claims” axlld the Court ordered

the funds to be deposited with this requirement, the deposit was not unconditiofnal. The funds must

|
be placed so as to allow Plaintiff’s access to stop accrual of interest.) Farrm:ers-Merchants Bank

and Trust Co. v. St. Katherine Ins. Co., 570 So.2d 1186 (La. 1990) (Fire insurers deposit of funds

|

. s - |
into Court with condition that depositor was to be relieved from further liability was not an

unconditional deposit.); Blasini-Stern v. Beech-Nut Life Savers Corp., 429 F. Supp. 533 (1976) (It

seems the Defendant is seeking the best of all possible worlds. He is making a conditional tender

and at the same time disputing what he owes. The tender cannot be made so to deprive the Plaintiff

of his money. Rule 67 does not allow such a [contingent] deposit to stop the accrual of interest.)*
]

o
E. Harleysville’s proposed deposit is not in accord.with its policy because it changes the
interest rate contained in its policy. | :

In Harleysville’s Memorandum, Harleysville states that there is no interest rate set in the
policy. The Court disagrees. Harleysville agreed to pay “any interest that accrues after entry of the
judgment”. The Couirt can think of no other reasonable way to interpret that Trovision other than

payment of the judgment interest rate established by S.C. Code §34-31-20| which, in 2017, is

|

7.75%. To allow the deposit would reduce the interest rate Harleysville agreed to pay which the
Court has no authority to do. Renaissance, supra. |
. |

v
\

4 Progressive Cas. Ins, Co. v. Drive Trademark Holding, LP, 680 F. Supp. 2d 639 (D.C. De. 2010) (Rule 67 cannot
be used to alter the contractual relations of the parties. Moreover, it cannot be used to deposit|in Court a fund to
secure the satisfaction of a prospective judgment.) /

13
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F. By allowing Harleysville to make the proposed deposit, Harleys"ville loses all
incentive to pay the judgments.

The proposed deposit by Harleysville will eliminate any incentive it has to pay the
judgment. As Harleysville pointed out in its Motion, our Court has pointed out two reasons to use
Rule 67 to allow a deposit in Court while litigation is pending. First, the| deposit in Court

encourages the debtor to pay the judgment, and secondly, assures the judgment creditor that the

funds will be available at the end of litigation. Russo v. Sutton, supra. The only rTaason Harleysvflle
seeks by its Motion to make the deposit is to stop the accrual of interest. Nowhe;re in their Motion
do they say how this deposit will encgur;clge them to pay their liability, or asisure the judgment
creditors the funds will be there. In fact, under Harleysvillé’s proposed contijngeht deposit, the
judgment creditors have no assurance what, if any, funds will be available. Ijlarleysville’s only
purpose is to relieve itself of their contractual duty to pay statutory inte:rest on the entire
judgments.’ |

The only incentive Harleysville has at present to pay their liability is thie requirement that

they pay statutory-interest on the entire judgment as provided in their policyi If Harleysville is

relieved of any duty to pay interest by the deposit, they can continue their appeals with impunity

|
while postjudgment interest continues to accrue against their insureds. River Val. Cartage Co.. Inc.

_ i
v. Hawkeye-Security Ins. Co., 17 111 2d 242, 161 N.E.2d 101, 104 (1959) (By allowing the insurer
to deposit a sum which is not in compliance with its contract, the insurer rel'lieves itself of the
provision for the payment of interest which is its incentive for speedily disgqharging its entire

obligation.)

5 Ini its Motion, Harleysville states: “The Motion is for the express purpose of stopping further, post-judgment
‘ interest from running.”’ . '

14
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Based on the foregoing reasons it is ORDERED, ADJUDGED AND DECREED that

Ha;lcyéville’s Motion be, and the same is hereby denied.

5-21-17]

Date

15

A

The Honorable Larry B. Hyman, Jr.
Circuit Court Judge
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|
With offices in California, Colorado, District of Columbia, Florida, Georgia, Massachusetts, New York, North Carolina, South Carolina, Tennessee, and West Virginia



