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‘STATEMENT‘OF ISSUE ON APPEAL S |
: theth‘er- the trial judgé err_ed in dehying Appeilaﬁt’g }motion to sever his_trjél from his co-
-‘ defeﬁdant’s,' Where the undeflyihg .indictmehfs set up sepafate_ offenses ’dgair.l.s_t the two co- .
d'efe‘nc.lants_a.nd»_v?herev'_a seiﬁérate %[fial-jwould' Havé prOtécted 'agai'n-s.t _p.rejudicéﬂ an'd"all‘owcd

_Appellant the oppqﬁﬁnity to call his ‘cd-défendant as a witness? -

i



STATEMENT OF THE CASE

A Sumter County Grand Jury 1nd1cted Appellant at the September 2016 term of General

s

: ';' Sesswns for burglary 1n the ﬁrst degree assault and battery by mob in the third degree pomtmg

' and presentlng a ﬁrearm and possessmn of a ﬁrearm durmg the commrss1on of a V1olent crime,.

. R 289 HIS case was called to trial on September 20 2016 before the Honorable W1llram Jeffrey

'Young, and a Jury J ohn P Meadors appeared on behalf of the prosecutlon and Jason E. Bridges

B repres_enteda App‘ellant.- Michael M. J ordan represented Appellant s cofdefendant, Marcus " |
- l\llcFadde_nl R 1. . | | | | |

At'the conclusmn ot‘ the two-'day trial 'the jury found: Appellant guilty as indicted.‘ R

272 l 24 R 273 l 14 Judge Young sentenced Appellant to twenty -two years’ conﬁnement

' for the burglary in the ﬁrst degree charge one year concurrent on the assault and battery by mob

= in the third degree ﬁve years concurrent on the p01nt1ng and presentmg a ﬁrearm charge and

B ‘ ﬁve years consecut1ve for the possessron of a weapon durrng the V1olent cr1me charge R. 286 L

Semaie | |

" This appeal.foll;ows'.“ ’



ARGUMEN’l‘
" The {trial judge erred in‘ denyingbAppellant’s motion to sever his trial from his co-
defendant’s,/ where the underlylng ‘lndlctments set up separate offenses agamst the two co-
idefendants and where a separate trlal would have protected against prejudlce and allowed

Appellant the opportu_mty to call his co-defendant as a witness.

| . Relevant facts .b
Artemrs Bryant the State’ s ﬁrst witness at Appellant s trial, testlﬁed that he was at
‘pTlffany Calvm S house on or about Aprll 9 2016. R. 76 L 2 R. 77, 1.3, At some point in the
night or early mormng, he- cl_almed,toi have heard'banglng and yellmg out31de Ms. Calvm s.
_house; R. 781,‘ i1. 15 _;"2'5 Bryant stated that he opened the door to talk to the people who were
| olutsid_e.' R. 8L, 1.5 _¥ 22.: He claimed that a gun was.pointed in his- faCe and that three' men
| entered Ms: Calvin’s house R 81, 11. 5 -22. Accordmg to Bryant, the three men, which
' allegedly mcluded Appellant and McFadden started h1tt1ng him and choklng Calvm R. 81 1. 5
- 22; R. 86, 1. 7 - 24._ Bryant also claimed that Appellant puta gun to his head.  R. 91, 1. 17.— i
E 23 _ ‘One of the rnen loohed in his pocket. ‘R. 114, 1. 7 - lO. Bryant was told to go outside, so h.e
| got into his truick and.called 911, R 81, L 18— R. 82, 1. 9. Calvin testified that she heard a
' gunshot as the three men were leav1ng R 149 ll 16— 25. o
| Law enforcement was called and. Ofﬁcer Rodney McFadden w1th the Sumter Pohce
Department was one o}f the ﬁrst to arrive. R. 195, L. 7-R. 196, 1. 19. After obserymg the scene

-~ and performing ahrief investigation Ofﬁcer McFadden‘left the house. R. 199, 11. 13 - 20. ‘A

o second 911 call Was made which 1nd1cated that Appellant had later returned to the residence. R

: 199, l 21 - R 200 L. 6 Upon returnmg to Calvm ] address Officer McFadden clalmed that he



) ‘receive‘d a ‘descript-io‘n'of the car .in which Appellant and the two.other men had driven aV_Vay.'v R.
: 200 ll 2 - 14 | | |
| Ofﬁcer McF adden located a vehrcle which matched the descrlptron“and pulled it over into
| "a Dollar General parkrng Jot. R. 201,19 -R.202, L1 At the time of the trafﬁc stop,
| Appellant co- defendant Marcus McFadden and Domrmque Ross were in the car. R 206 ll 3
' '9 A gun Wrth a spent shell casing was located in the car. R. 204, l 20 R. 206, 1. 2. All three -
.v men were arrested R. 206 Il 14— 16.
Appellant was later 1ndrcted by a Sumter County Grand Jury McFadden was hkewrse :
1nd1cted but only for burglary in the first degree and assault and battery by mob th1rd degree R.
7L4-13. | “
| Prior to'trlal ‘ ‘counsel for co-defendant McFadden moved to sever .the trials. R. 30, | 1. 24 —
. | R 31, 1. 1. Counsel for Appellant Jomed in the motron R 34, 11 3 4 The Justrﬁcatron for
severance as artrculated by counsel was that there were drfferent charges facrng the two co-
defendants. - R _31, ll. 1 = 8. In fact,' a thlrd co-defendant, Domlnrque Ross, wasl__rsted.as av‘
| ‘potential_ witness by the State and did not stand‘_trial with Appellant and McFadden. R. 32, 1.1 —.
1L There w-asbcvoﬁcern that the two co-defendants may ‘Seek. to testify against one another, and

~ the prejudice which would have arisen had that occurred could have been avoided with separate

 trials:

[TThe only way to protect against prejudice from a joint trial where statements are
given is to serve those and allow each individual defendant to confront his accuser
~ - and to address or be able to' call the other party or- the other codefendant as a
witness if that witness becomes the accuser. :
‘R 32 112 17

Judge Young demed the motron R 35 .11 -12.



Discussion .

A trial court Should grant a severance “when there is a serious risk that a joint trial would

- = comprom1se a spec1ﬁc trral rlght of a codefendant or prevent a Jury from makmg a rel1able Judgment

.“'about a codefendant s gurlt » State v. Denms 337S.C. 275 282 523 S.E. 2d 173, 176 (1999). The
- Judge ‘must carefully consrder problems that may anse . from a Jomt tr1al ” Id at 281 — 82, 523 '
TS.E.2d at 176._ ‘

A motion fo'r seyerance is addressed to the'sound discretion of the' tri‘al' court .Stat#

.vHarrls 351 S. C 643 652 572 SE2d 267, 272 (2002) State V. Walker 366 S.C. 643 656 623-

- .. S E 2d 122 128 (Ct App 2005) The tr1al court's ruhng w1ll not be dlsturbed on appeal absent an

abuse of that d1scret1on Harris, 35 1 S. C at 652, 572 S.E.2d at 272' State v. Tucker, 324 S.C. . |

' ‘ 155 164 478 S.E. 2d 260 265 (1996) An abuse of discretion oceurs when a trlal court's dec1s1on ‘

| brs unsupported by the evrdence or controlled by an error of law Walker 366 S. C at 656, 623 -

‘ AS E. 2d at 129 State V. Lopez, 352 S.C. 373 378 574 S E. 2d 210 212 (Ct App 2002)
There is no clearly defined rule for determ1n1ng when a defendant is ent1tled to a separate :

trial, because the exerc1se of d1scret10n means that the dec1s1on must be based upon a Just and

" proper consrderatlon of the part1cular c1rcumstances wh1ch are presented to the court in each

case State v. Mclntrre 221 S, C 504 504 71 S E2d 410, 415 (1952) State V. Avery, 374 S.C.

524 533 649 S E. 2d 102 107 (Ct App 2007) State V. Castmelra, 341 S. C 619, 624, 535 S. E. 2d-

449 452 (Ct App 2000), affd, 351 S.C. 635,572 S. E2d 263 (2002). Aseverance should be
granted only when there is a serious r1sk that a _]Oll’lt trral would compromlse a spec1ﬁc tr1al r1ght '
bb of a codefendant or prevent the Jury from makrng a rel1able Judgment about a codefendants

gullt Harr1s 351 S C at 652—53 572 S. E2d at 273 State v. Dennls 337 S.C. 275 282 523 -




S E. 2d 173 176 (1999) An appellate court should not reverse a conv1ction achleved at a Jomt

. E 'trial in the absence of a, reasonable probability that the defendant would have obtalned a more

' favorable result at a separate trial Hughes V. State 346 S.C. 554 559 552 S.E. 2d 315, 317
-(2001)

A defendant Who alleges he was 1mproperly tried Jomtly must show prejudice before an

- ‘appellate court will reverse his conviction. Dennis 337 S.C. at 281, 523 S.E.2d at 176; State v. -
Thompson, 279 S.C. 40.5 408 308 S.E.2d 364, 366.(1983). The rule allowing joint trials is not
» 1mpugned 51mply because the codefendants may present ev1dence accusing each other of the -

..'cnme Denms 337 S. C at 281 523 S.E.2d at- 176, State v. Smlth, 359 S. C 481, 489—90 597 :

. , S.E.Zd'888, 893 (Ct.App.2004). A proper cautionary.lnstruction may help protect the 1nd1v1dual ,
rights of each .defendant and ensure that no prejudice results _from'a joint trial. Hughes, 3v.46 8.C.
',»"at559 552 S.E2d at 317, " I

Counsel for Appellant ﬁled a speedy trlal motion, wh1ch meant the trial occurred less
than sn( rnonths after. the incident. R. 33, 1L 22 - 24._ Counsel forco-defendant McFadde‘n'i
st‘rongly .wished'_. to sever the t_rials; Appellant likevs‘/ise\_ petitioned for separate trials .but also

’ wantedpto pro'ceed. with t_rial in a speedy manner. There was no indication that counsel for

L McFadden desned that the trial occur so. quickly

Add1t1onally, there was a ser1ous risk that a reliable Judgment could not be made
| _ .regardmg the purported gullt of Appellant and hlS co- defendant The Jury was presented
~ evidence Wthh palnted Appellant and McF adden in a negative hght As articulated by counsel
different charges faced Appellant and McFadden There was ev1dence ‘which pertamed to just -

| _' - some of the charges facmg Appellant and it could have been misconstrued the j jury could have



; Jméde cbhcluéiqns and aSsumbtilQ'ns. vab(')‘ut the\a.rilimus‘of" App;ellan't baéea \upo'.n the 'excesnsv ’
evidence which Was pfééented. . | | | ‘
. ‘Céﬁnscl_folr 'M.clb?é-ldde.n‘was ﬁnder the 'impression thatj:the two co—defendénts would be
' | .. trled iﬁdepéﬁdgntly. R 31, 1_1; 18 —22 '. That Waé the de‘sire}(‘)‘f both Appéllant énd_ MqFadden,
" “and fco"unsél was under the‘\’i_m'p‘rrlessi'(’)’n_ that seiparate\ trials Would oécur; T rial prépéréfidﬁ'énd
| sffatégic déciéions :Wf_‘:r‘ve ﬁ__lade baSed upoﬁ the b,el..i‘ef vthat the twb.vmeﬁ would be tried separately. | |

) Additionally, Appéllar_it Wishcd to have a sbeedy trial whereas his CO-defendant did not.



 CONCLUSION

'A_ppellant’s convictions should be reversed and this case remanded to the Sumter C.o'unty

. Court of General Sessions for a new trial with instruetiohs that App'ellant"s trial be separate from

J%/@

Taﬂor D Giltiam
Appellate Defender '

his co-defendant Marcus McFadden.

ATTORN EY FOR APPELLANT

" This 29th day of June, 2017.



STATE OF SOUTH CAROLINA

INTHECOURT OF APPEALS ~ ~ +

~ Appeal from Sumter County

. : gHenorable W1111am Jeffrey Young, Ci_re'uit'Coui"t Jﬁdge : '

- THE STATE, , o
: DR - RESPONDENT,

" LATIQUE KAREEM BRACEY, I
o “ | - APPELLANT

~'PETITION TO BE RELIEVED AS COUNSEL .

Counsel for Lathue Bracey states : o .
1. He.is Appellate Defender for the South Carolina Ofﬁce of Appellate Defense, and .
~ was appomted to represent appellant. :
2. He has reviewed the record of appellant’s trial before Judge William Jeffrey -
Young, wh1ch was held on September 21, 2016, and, in his op1n1on the appeal is without -
legal merlt sufﬁment to warrant a new trial. .
3. - He has, pursuant to. Anders v. California, 386 U S. 738, 87 S. Ct 1396 (1967)
.briefed an arguable legal issue which arose during the course of the trial. .
WHEREFORE He asks the Court to relieve him as counsel for Lat1que Bracey

Respectfully Submltted

“Taylér D Gilliam. -
- . Appellate Defender . | :
_ ATTORNEY F OR APPELLANT .

RECEIVED |
| TPy T
RO sc;Courtoprpe_a'S

This 29th day of Jutie; 2017.
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s ~ RESPONDENT,

LATIQUE KAREEM BRACEY, - ,
: S ~~ APPELLANT

DESIGNATION OF MATTER TO BE
 INCLUDED INRECORD ON APPEAL

‘Appellant proposes the followmg be 1ncluded in the Record on Appeal

‘ . (1) True- billed indictment(s);
(2) Entire trlal transcrlpt '

I certlfy that this de51gnat1on contams no matter which is 1rrelevant to this appeal

June 29,2017

App’éllate Defender'

Defense
~ Division of Appellate Defense
- .PO Box 11589 ;
Columbia, SC 2921 1-1589
(803) 734-1330
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- CERTIF ICATE OF COUNSEL -

The undersrgned certifies that to the best of my abrlrty this Anders Brief of Appellant
* complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal ldentrfyrng Informatron and Other '
- Sensitive: Informatron in Appellate Court Filings.” '

‘June 29,2017. -

Appellate Defender

South Carollna Commrssron on Indrgent
Defense
Division of Appellate Defense
- PO Box 11589 '
- Columbia, SC 29211-1589
(803) 734-1330

' ATTORNEY FOR APPELLANT

~JUNB9 2017 ;
SC Ceuﬁ 6prpeals



