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CERTIFICATE OF COUNSEL

Counsel for Respondents/Petitioners certifies that the Petition for Rehearing was made .

and finally ruled on by the Court of Appeals on May 11, 2017.

QUESTIONS PRESENTED

{

L Whether Judge Baxley’s “Preliminary Order” was a ruling that certified the putative class
for a trial on the merits.

II. Whether Judge Dickson erred in interpreting Judge Baxley’s “Preliminary Order” as a
' final class certification order that certified the class for a trial on the merits, and whether
Judge Dickson further erred in refusing to consider the question of whether the class

should be certified for a trial on the merits and ordering the case to trial as a class action.

II1. Whether Judge Dickson’s orders are immediately appealable under S.C. Code Ann. § 14-
3-330. _ ’

V. Whether the Court of Appeals erred in dismissing Del Webb’s appeal of Judge Dickson’s
orders on the ground that the orders were not immediately appealable.

STATEMENT OF THE CASE

Introduction: The cornerstone of every class action trial is a pre-trial order certifying
the class for a trial on the merits. The validity, ﬁnality, and enforceability' of every class action
judgment rests upon the existence and correctness of this comnerstone order. The class
certification order is so important that the South Cérolina Rules of Civil Procedure specifically

\ . :

mandate that it be entered: “As soon as practicable, after the commencement of an action brought
as a class action, the court shall determine by order whether it is to be so maintained.” Rule
23(d)(1), SCRCP (emphasis added).

This case presenfs the question of whether the circuit courf may conduct a class action
trial on the merits without a pre-trial order certifying the class for a trial on the merits. More

specifically, the question is whether Judge Baxley certified the class for a trial on the merits in

his “Preliminary Order.” " Judge Dickson held that Judge Baxley’s “Preliminary Order”—despite



being expressly preliminary—was nonetheless somehow a “final” class certification order that
certiﬁeci the class for a trial on the merits. Respondents/Petition)ers (Del Webb and Pulte,
referenced together as “Del Webb”) appeeﬂed fhjs order by Judge Dickson. The Cgurt of
Appealé dismissed Del Webb’s appeal, ruliﬁg that the order was not immediately appealable.
| (App. 001). Del Webb petitioned for rehearing, which th¢ Court of Appeals denied. (App. 603). ,
Pursuant to Rule 242, SCACR; Dei Webb respectfuﬂy requests this Court to issue a writ of
certiorari to the Court of Appeals, to reverse the Court of Appeals, and to reinstate Del Webb’vs/
appeal for a ﬁlllchﬁsideration on the merits. |
‘ Backgréund Facts & Procedural History: The Grazias (plaintiffs) are homeowners in
- the Sun City residen;[ial development in Bluffton, South Carolina.i Del Webb was the builder,
‘and South .Carolina‘ State Plastering (Pétitioner/Respondent, sometimes referenced as “State
\Plastering”) was the subcontractor that applied exterior stucco to many of the homes in the
development. The plaintiffs brought a putative class action against State Plastering for alleged
defects in the exteriof‘stucco work, and State Plastering brought in Pulte and Del .WebbA as third-
party defendants (for ease‘of use, all jointly referred Eo as the dvefendants). |
The plainﬁﬁ"s’ construction defect claifns wéfe governed by the “Notice and Qpportunity
to Cure éonsfruction Dwelling Defect Act”' (the Right to Cure A'ct).1 The trial court (Judge
Early) granted the defendants’ motion to strike the class allegations, holding that a class ac.ti,on
was inherently incompatible with the requirements of the Right to Cure Act. The plaintiffs

appealed, and this Court reversed and remanded in a 3-1-1 decision. See generally Grazia v. S.C.

State Plastering, LLC, 703 S.E.2d 197 (S.C. 2010).

! The Right to Cure Act is set forth at S.C. Code Ann. §§ 40-59-810 to -860 (Rev. 2011). .It imposes various pre-
trial procedural requirements for bringing residential construction defect claims, all of which are designed to
promote settlement discussions and settlement before the filing of a complaint.
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This Court held that a class action was not inherentlyvincompatible.with the Right to Cure (
Act but specifically noted that “the question of whether éértiﬁcation of a class in this case is
proper, much less the manner in which it could be achieved and managed, [was not] before the
Court.” Grazia, 703 S.E.2d at 203 n.5. This Court also outlined the procedu:e to be followed on
remand. First, if and when a motion for class certification was filed, it would bei “incumbent
upon the circu.it-court fo determine whether or not the action meets each of the five prerequisites”
imposed by Rule 23, SCRCP. Id. at 204 (emphasis added). Secénd, “li]f and when.these , |
prerequisites are met,” the circuit court could consi;der whether the class actioﬂ and class
members could satisfy the requirements of the Right to Cure Act. Id. (emphasis added).

On remand, the case was designated as complex civil litigation and assigned to the
Honorable J. Michael Baxley. _Therea\fter,' the plaintiffs filed a motion for class certiﬁvcation.
Judge Baxley held an evidentiary hearing énd took the matter under advisement, ult?mately
issuing the “Preliminary Order” that is the centerpiece of this appeal.

Judge Baxley’s “Preliminary Order”: On August 22, 2011, Judge Baxley aan’unced
his tentative ruling in a letter directing the plaintiffs to draft a proposed order in"accordance with
the letter. (App. 005). This letter was merely a communication providinfg direction.to counsel; it
was never entered as an order of the court,

* On September 15, 2011, the plaintiffs responded to Judge Baxley’s letter with a thre'e.
page proposed order entitled “Order Certifying Class” that essentially régurgitated the letter.
(App. 007). After ireceivirig comments from all parties, Judge Baxley spent the next month
personally drafting the Preliminary Order. This order—which was ent;red as a order—deviated

significantly from the initial letter, as was Judge Baxley’s prerogative. Brailsford v. Brailsford,



669 S.E.2d 342, 346 (S.C. App. 2008) (“until the entry of the written order the judge is frée to
change his mind”).

On October 12, 2011, Judge Baxley emailed the draft Preliminary Order to the parties.
His email noted the following: “We have now completed a proposed preliminary class
certification o_rder in this case, which involved a substantial revamping of the proposed
certification order submitted by Plaintiffs. That draft is attached.” (App. 020) (emphasis added).
After receiving the parties’ comments and holding a hearing, Judge Baxley revised and entered
the Prelirﬁinary Order as an Order of the Court in December 2011.

By its terms, the Preliminary Order was jus% that—preli;ninary. Indeed, the Preliminary
Order used the word “preliminary” at least six (76) times:

N

1. The title of the order: “Order Making Preliminary Finding that Plaintiffs’
Proposed Class Meets the Requirements of Rule 23(a), SCRCP” (Tab A at 1).?

2. “[Tlhe Court finds that Plaintiffs’ proposed.Class preliminarily meets the
requirements for class certification” (Id. at 2) (emphasis added).

3. “[T)his Order makes only a preliminary finding that the requirements of Rule 23
have been met by Plaintiffs.” (/d at 10) (emphasis added).

4. A “[Flor purposes of attempted compliance with the [Right to Cure Act], this Court
finds that Plaintiffs . . . are entitled to a preliminary determination that Plaintiffs
may proceed af this juncture using a class approach.” (Id. at 11) (emphasis
added).

5. “The class is preliminarily recognized as follows” (Id.) (emphasis added).

6. “[C]lass certification is preliminary at this juncture pending the results of the

Right to Cure process.” (Id. at 12) (emphasis added).
Moreover, on at least five (5) occasions, the Preiiminary Order referred to the class as “putative,”

ie., alleged:

2 The full title of Judge Baxley’s signed and filed order was: “Order Making Preliminary Finding that Plaintiffs’
Proposed Class Meets the Requirements of Rule 23(a), SCRCP; Setting Parameters for Putative Class; Dismissing
Plaintiffs’ Unfair Trade Practices Claim Without Prejudice; Imposing a Stay of Proceedings; and Setting Forth
Procedures for Compliance with the Right to Cure Construction Dwelling Defect Act.” (Emphasis added).
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1. “[T]he Court . . . hereby establishes the parameters of the putatzve class.” (App.
022) (emphas1s added) : , v

2. 1 This order “sets forth the procedures and requirements for compliance [with the
Right to Cure Act] in this putative class setting.” (Id.) (emphasis added).

3. “[TThe putative class is limited (sic) those homes on which [State Plastering]
/installed the stucco in whole or in part.” (/d. At 023) (emphasis added).

4. “The Court . . . recognizes that factual and legal‘differences may exist \A}ithin the
putative class[,]” and therefore makes “only a preliminary finding that the
requirements of Rule 23 have been met by Plaintiffs.” (Id. At 030) (emphasis
added). .

5. The plalntlffs “‘are approved as representatlves of the putative class ” (Id. At 032) |
‘ (emphasis added).

(See also App. 033, referring to the class created by the opt-out process as a “proposed class”
and id. At 034, referring to class counsel as “Proposed class counsel” (emphasis added.)).

- Finally, on at least five (5) occasions, the Preliminary Order referenced the fact that a
“final” class determination would be made after the completion of discovery, including the
completion of the Right to Cure Act process established by the Preliminary Order:

1. After the completion of the Right to Cure process, “the Court will make a final
determination as to whether a class action vehicle is practicable under the
specific facts and circumstances disclosed by” the Right to Cure process. (App.
022) (emphasis added). ’

2. The plaintiffs’ UTPA claim is dismissed without prejudice, “however, in the event
a Class is certified with finality in this case,; the dismissal will be with prejudice.”
(Id. At 028) (emphasis added).

3. “[Slhould a Class be finally certified, after the passage of an appropriate period |
for discovery as to the applicability of affirmative defenses, the Court will”

address the procedures for handling those defenses. (/d. at 030) (emphasis added).

4. 6. “[C]lass certification is preliminary at this juncture pending the results of
the Right to Cure process” (Id. at 032) (emphasis added).

5. “[Blased upon'the Right to Cure responses, the Court will 'make a final
determination of class certiﬁcation 7 (Id.) (emphasis added).



In short, the Preliminary Order repeatedly and speciﬁcaflly makes it clear that Judge Baxley
certified the class on a preliminary basis only. He deferred any “final” determination on class
certification until after the completion of the Right to Cure process and discovery, so that he
could consider that evidence in deciding whether to certify the class for a trial on the merits.

The defendants filed a motion to reconsider and. clarify the Preliminary Order. Judge
Baxley held a hearing on this motion on April 30, 2012, in which there was colloquy between
Judge Baxley and defense counsel on the issue of clarifying the class deﬁhitions set forth in the
Preliminary Order. (App. 037). Defense counsel noted that it was very difficult to determine
who should be and not be in the class. (/d.). Judge Baxley responses as follows: g
The Court: Right. It takes' us back to the issue, [defense counsel], that you
continue to argue, which is that we shouldn’t have a class. Well, I made that
decision against you. And again ultimately, who knows where this case will go.

But, that decision in this case [ie., the Preliminary Order], hard fought,
preliminarily made in favor of [the plaintiffs], and I just simply decline to back up

and start all over again and say well, no this is too much trouble, we are not going
to have a class.

(I1d. at 038) (all emphasis added).

Plaintiffs contend that this colloquy somehow chénged the plain meaning of the
| Preliminary Order. This is plainly incorrect. .Indeed, in the colloguy itself, Judge Baxley
conﬁnued to refer‘to thé Preliminary Order as “preliminarily made in favor qf’ the plaintiffs and,
in an obvious reference to the future hearing on 7ﬁnal class determination, he observed: “who
knows where this case will go [?]”

On February 1, 2013; Judge Baxley held a hearing to finalize the content of the Class
Notice to be sent to the preliminary class. (App. 040). At this hearing, an issue arose as to the

failure of the plaintiffs’ proposal to advise the class members, as required by the Preliminary



! N .
Order, that the class was certified on a preliminary basis only. The Preliminary Order had

provided in relevant part as follows: . : R

[The] Notice should inform the potential class members that class certification is
preliminary at this juncture pending the results of the Right to Cure process; that
once the opt-out period has ended, a Right to Cure document must be individually
completed for each claimant; a brief description of the Right to Cure process (a
more detailed description will come with the Right to Cure document itself); that
based upon the Right to Cure responses, the Court will make a final
determination of class certification; and, that the potential class members will be
notified of this final decision and the legal ramifications thereof.

(App. 032) (emphasis added). During the ensuing colloquy, the following statements were

made:
Counsel: - - - and one of the first places that appears in that statement, It should
include, at a very minimum, it should include the words “the Court has preliminarily
certified.

The Court: Well, let me just broach that now. I don’t believe that’s
appropriate [including the “preliminary only” language], because when I said I
preliminarily certified it, what I meant was that’s a certification, it’s just not in its
final form because we have to deal with the Right to Cure Statute. But I don’t
want to confuse the homeowners with the concept that, well, all of these pages
you’re looking at may be reversed as some later point in the process.

' I would say that the presumption is that it will not be reversed, or it would
not have been preliminarily certified to begin with. But secondly, I believe that’s
going to interject confusion and uncertainty into this entire process, particularly
when we’re dealing with laymen. .

What do you [defense counsel] — how do you respond to that?

(App. 041) (all emphasis added) Defense counsel responded that he was only tryiﬁg to follow
the language in the Preliminary Order. (Jd. at 042). Judge Baxley responded with his last
comment on the mattér, stating in full as follows: ‘ /

The Court: Well, that’s valid, but 1 believe as™a policy decision at this
Juncture, ’'m going to alter what sounds like the plain meaning of what you read
[from the Preliminary Order] so as to not confuse the potential Class members
with the preliminary status of the class. Of course, we all know that if we
determine, as the [preliminary]| order says, later on that we cannot, due to the
particular facts and circumstances of these cases, the Right to Cure Act, and the
Class status we must decertified (sic) well, we’ll just lay that news on the Class at

7



that time, without warning them in ddvance that such could happ‘en. Because,

again, | feel like it’s an unlikely circumstance, and it is one that is confusing to the

layman. So I will follow the plaintiffs’ proposed language with regard to whether

the Class is preliminarily certzf ed.

(Id. At 042) (all emphasis added).

Plaintiffs have argued that the above polloquy somehow converted the preliminary
certification into a final certification. It plainly did not. thhing in the colloquy purported to
alter the preliminary nature of the class as Se.t forth in the Preliminary.Order. To the contrary, the
colloquy demonstrates that Judge Bax‘ley still viewed the class determination as ﬁreliminary and
still envisibhed (as set forth in the Prelimfnary Order) that the issue of class certification would
be revisited after the completion of the Right to Cure process, with a final determination tolbe.
~ made at that time on whether the class should be certified for a trial on the merits. |

After the»close of theloplt—out period set forth in the Class Notice, the p.arties proceeded
under the Right to Cure process established in the Preliminary Order, gathering voluminous
evidence én the homes4 in the class which included questionnaire answers from thoysands of
homeowners, inspections of lthousands of homes, depositions of certain homeowners, and
destructive testing on certain homes. Formal discovery was stayed under the Right to Cure
statute throughout this period.

Judge Baxley retired before the completion of the Right to Cure process. The Honorable
Edgar W. Dickson was appointed to-replace him. -

The Appealed Orders (by Judge Dickson): By April 2016, the parties were nearing the
completion of the Right to Cure process, and Judge Dickson\issued a scheduling order in May

2016. (App. 044). As one would have anticipated under the plain language of Judge Baxley’s

Preliminary Order, the scheduling order set a date for a “final hearing” on class certification and



continued the existing stay on merits discovery “until the Court issues its ruling on final .
certification.” (Id. At 045, 99 3(c) and 4) (emphasis added).

In compliance with the terms of Judge Dickson’s scheduling order (App. 045), the
defendants submitted briefs and additional evidence in August 2016 to be presented at the
September 1, 2016, ‘;f;lnal hearing” on whether the putative class should be certified for a trial on
the merits. Judge Dickson, however, cancelled the héaring and issued an order holding that
Judge Baxley’s Preliminary Order was, despite the plain language to the contrary, a final
determination ;)n the question of class certiﬁcation. In so ruling, Judge Dic_kson relied\ on the
colloquies between Judge Baxley and counsel at the hearing on the motion to reconsider and the
hearing to finalize the Class Notice and ignored the text of the Preliminary Order itself. Judge -
Dickson also ruled that he would not entertain any further arguments on the issue of class
certification. (Tab C at 1-4, pdssim) (hereinafter referenced as “No Motions Order”). Judge
Dickson’s order and the errors thgrein are discussed more fully below.

The defendants filed a timely motion to reconsider, Which Judge Dickson denied. The
defendants appealed these orders by Judge Dickson.

Appellate Proceedings: I.)el‘ Webb served and ﬁled a notice of appeal from Judge
Dickson’s “No Motions Order” and his order denying reconsideration. Shortly thereaﬁer, bel
Webb filed a Motion to Determine Appealability in the Court of Appeals. (App. 047). Del Webb
also filed the following with this Cou1;t a Motioﬁ to Cerﬁfy Appeal to this court, a petition for a
Writ of Certiorari, and a Petition for a Writ of l\/lI.andamus. The burpose of the petitions filed
with this Court were to obtain relief from Judge Dickson’s “No Motions Order”.if it was
-determined fhat his order was not immediately appealable as a matter of right under S.C. Code

Ann. § 14-3-330.



The plaintiffs never filed a response to Del Webb’s Motion to Determine Appealability,
but they oppesed Del Webb’s motion to certify. this appeal to this Court. The plaintiffs also
ﬁled a motion to dismiss the appeal by South Carolina State Plastering, but this motion never
mentioned and never sought dismissal of Del Webb’s separate appeal. (App. 1 1'7).3

Before this Court ruled on n Del Webb s Motion to Certlfy, the Court of Appeals 1ssued its
order dismissing Del Webb ] appeal frorh Judge Dickson’s orders. (App. 001). Del Webb
petltloned for rehearing, which the Court of Appeals denied. For the reasons set forth below, Del
Webb respectfully submits that this Court should issue a writ of certiorari to the Court of
Appeals, reverse the order dismissing Del {Vebb’s appeal, reinstate Qel Webb’s appeal, and
order that Del Webb’s appeal proceedito a re'view‘ori the merits.

SUMMARY OF ARGUMENTS

Before a class action is tried to a jury, the parties and the absent class members are
entitled to an order that rigdfously analyzes the five (5) class actioﬁ prerequisites set forth iﬁ
Rule 23, SCRCP, and determiries based on the available evidence that all five prerequisites are
met. No such order has ever been issued in this case, and the circuit court has unequivocally
held that it will not hear the evidence or issue a final certiﬁcation order.

The circuit court’s refusal to comply with Rule 23 is immediately appealable because it |
affects the merits and abridges the parties’ (anel absent class members’) substantial right to
rigorous, evidence-based findings on eaeh of the Rule 23 prefequisites before a class action trial.

,Indeed, there is no more substanAtial right in a class action than the right to a certiﬁcation order, |
as everyth{hg that transpires in\ a class action trial revolvee around that cerﬁﬁcation.’ It was

therefore error for the Court of Appeals to dismiss this appeal for want of appellate jurisdiction.

3 State Plastering appealed from the same orders appealed by Del Webb and several other orders. State Plastermg
also filed motions and petitions with this Court.
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This issue is\ worthy of certiorari because the parties and absent class members are on the -
' precipiée of undergoing a léngthy and extraordinarily expensive clas.s action trial without the
benefit of the certification brder that Rule 23 requires be issued. Moreover, the circuit court has
refused to hear evidence developed over several years by defendants that certiﬁcaﬁon- is not
proper. The circuit court’s process—i.e., ignoring the plain text of a “preliminary” certiﬁcatior’l
order, declaring that a class is certified without evidence,-and refusing to hear the evidence in
opposition to certification—is antithetical to lRule 23 and to the Due Procgss Clauses of the state
and federal constitutions. Certiorari should issue to stop this travesty before the circuit court’s
manifest errors are further compounded and before the parties expend untold houfs and resources

on'a wholly improper class action trial.

ARGUMENTS
L Judge Baxley’s Preliminary Order did not certify the class for a trial on the merits.

The first question to be decided is whether Judge Baxley certified the class for a trial on
the merits in his Preliminary Order. He plainly did not.
| A trial court’s order is to be construed like any other Written‘instrument. Petition of
" White, 385 S.E.2d 211, 215 (S.C. App. 1989); Weil v. Weil, 382 S.E.2d 471, 474 (S.C. App.
1989). Thus, the inquiry focuses on the or\der itsélf, applying the plain and ordinary meaning: of
the words used in the order. Eddins v. Eddins, 403 S.E.2d 164, 166 (S.C. App. 1991); |
Management Recruiters, Inc. v. R.J.R. Mechanical, Inc., 404 S.E.2d 908, 909 (S.C. App. 1991).
If the language o/f the order is plain and unambiguous (as it is here), there is no room for
construction aﬁd the order must be enforced as written. Petition of White,‘385 S.E.2d at 2i5;
Weil, 382 S..E.2d at 474. If, but only if, there is; some ambiguity within the four corners of the
order, then, and only then, the court may. go beyond the four corners of the order and consider

- extrinsic evidence to determine the meaning of the order. 1d.; Reading v. Ball, 354 S.E.2d 397,
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399 (S.C. App. 1.987) (if order is ambiguous, court méy resort to record to construe it); Drawdy
v. Drawdy, 328 S.E.2d 133, 135 (S.C. App.. 1985) (sam_e). Here, a plain reading of the
Preliminary Order yields the inescapable conclusion that it gnambiguously certified the class on
a preliminary basis only and did not certify the class for a trial on the merits.
At th¢ hearing that resulted in the Preliminary Order, the plaintiffs argued-that the class
should be certified for a trial on the merits. The defendants count¢red that ‘the plaintiffs’
evidence failed to satisfy the Rule 23 réquireménts and, therefore, class certification should be
denied. Judge Baxley created a middle ground in his Preliminary Order. He f;)und that the
plaintiffs had made a sufficient evidentiary showing to justify certifying the class but only on a
“preliminary” basis. He resefved the question of whether the class should be certified for a trial
on the merits until after: the parties completed the Right to Cure process set forth in the
'Preliminary Order. He would then hold another hearing for the taking of additional evidence,
including the evidence gathered during the Right to Cure process, to decide whether the class
should be certified for a trial on the merits.
Judge Baxley épened his Preliminary Order with a finding that the “[p]laintiffs’ proposed
Class preliminarily meets the requirements for class certification.” (App. 022) (emphasis added).
He then described the Preliminary Order as “set[ting] forth the procedures and requirements for
compliance [with the Right to Cure Act] in this putative [i.e.,. allegea] class setting.” (Id.)
(erhphasis added). The opening paragraph of the Preliminafy Order concludeéi that, after the
compliance With the Right to Cure procedures,. “the Court will make a final decision as to
whethef a class action vehicle is practicable under the speciﬁc facts and circumstances disclosed

by the” Right to Cure process. (Id.) (emphasis added).”

4 Judge Baxfey also later noted that “the putative class [was] limited homes (sic) on which [State Plastering];
installed the stucco in whole or part.” (App.023) (emphasis added).
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Judge Baxley acknowledged the numerous evidentiary problems and féilures argued by
the defe;ldants “and recognize[d] that factﬁal and legal differences may exist within the putative
class.” (App. 029) (emphasis added). Because of those evidentiary problenis, Judge Baxley
madé it clear that the class was being certified on a preliminary basis only: “For these reasons,
this Order makes only a preliminary finding that the gequirements of Rule 23 have been met by
[the plaintiffs].” (Id.) (emphasié added). .Judge Baxley intended to supplement the existing
evidence on class certification with the information:developed in the Right to Cure process and
otherwise to later decide whether the cléss should be certified for a trial on the merits, including
the possibility of using sub-classes to address the factual and legal differences existing within the
putative class. (/d.). Regarding the affirmative defenses raised by the defendants as to some of
the homes in the putative class, Judge Baxley ruled that he would address those issues “should a
Class be finally certiﬁed.” (ld.) (emphasis added). He concluded his preliminary Rule 23
anal'ysis: “Accordingly, for purposes of attempted compliance With the Right to Cure [Act], this _ |
Court finds that [the plaintiffs] have met the reqﬁirements of Rule 23(a), and are entitled to a
prelirﬁinary determination that [the plaintiffs] may proce(ed at. th‘is juncture using a class
approach.” (Id. at 031) (emphasis added). Judge Baxley later reiterated the preliminary nature of
the class certification, noting that “based upon the Right to Cure responses, the Court will make a
final determination of class certification.” (/d. at 032) (emphasis added).

Judge Baxley’s Preliminary Order plainly did not certify the class for a trial on the merits.
He repeatedly referred to the class as being “putative” and repeatedly stated that the class was
certified on a preliminafy basis only. This preliminary certification was for the speciﬁed purpose
of Workiﬁg through the Right to Cure procéss on a “class” basis. Upon pompletién of that-

process, Judge Baxley would decide whether the class should be certified for a trial on the merits
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based upon all of the evidence, including the evidence produced by the Right to Cure process.
There is no other reasonable reading of Judge Baxley’s Preliminary Order.
1L Judge Dickson misconstrued the plain meaning of Judge Baxley’s Preliminary

Order and therefore erred in refusing to hold a final evidentiary hearing on the
issue of certifying the class for a trial on the merits.

Judge Dickson ruled in his “No Moﬁons Order” that Judge Baxley’s Preliminary Order
was a final determiﬁation on class-certification, and that the class would therefore proceed to a
trial without ariy further consideration of \;fhether the class should be certified 'for a trial on the
merits; Judge Dickson expressly refused to entertain any further arguments on class certification.
(App. 092). This was manifest error under the plain meaning of the Preliminary Order.
Moreover, Judge Dickson impermissibly overruled Judge Baxley’s finding that the evidence did
not yet warrant class certification for a trial on the merits, and that this issue would be revisited
in a full evidentiary hearing after the complétion of the Right to' Cure process. See Frampton v.
South Carolina Dep’t of Transp., 752 S.E.2d 269 (S.C. App. 2013) (one circuit court judge
cannot overrule another on the manner in which the case is to be tried).

Judge Dickson’s “No Motions Order” is replete with errors. - vFirst, the order treats the
prior appeal of the Preliminary Order as having béen a “review” of that order. (App. 093). The
merits and meaning of the Preliminary Order was never reviewéd on appeal, beéause the ‘appeal
was dismissed for lack of appellate jurisdiction.’

Second, Judge Dickson mistakenly believed that this Court’s opinion in Grazia, supra,
was a ruling on the merits of class certification in this case. (Appl. 094) (“the Supréme Court had

the clear opportunity to deny class status in this very case but affirmatively chose not to do s0.”)

* The defendants appealed the Preliminary Order, arguing inter alia that Judge Baxley had improperly deviated from
the process outlined by this Court in Grazia, supra. The Court of Appeals dismissed the appeal, finding that the
Preliminary Order was not immediately appealable. (App.181). The Court of Appeals denied the defendants’
petition for rehearing,-and the defendants petitioned this Court for a writ of certiorari, which this Court denied. (Sup.
Ct. Order, Dec. 10, 2013, App. Case No. 2013-000233).
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(emphasis added). fhis is simply wrong. As this Court expresély ruled, no rﬁotion for class
certification had been filed at the time of the appealfed order in Grazia, and the question of
whether a class should be or could be certified in this particular case was not before and was not
decided by this Court in Graéia: 703 S.E.Qd\ at 203 n.5 and 204. Rather, the /only issue before ,
this Court was the purely legal question of whether the Right to Cure Act was so inherently
incompatible with a class action that there could never be a class action for allegéd cc;nstrﬁction
defects that were subject to the Right to Cure Act. Id at203 n.5.

Third, Judge Dickson refused to Cpnsider fhie briefs submitted on class determination
after completion of the Right to Cure process, because “[n]o motién accompanied [these] filings
and no actioﬁ is hereby taken.” (App. 093). No motion was necessary, however, beéause.the
issue of final class éertiﬁcation remained open under the Preliminary Order and, therefore, the
plaint_iffs’ m'otiorll for class ceﬁiﬁcation remainedtpending before the court. Judge Baxley plainly
ruled in his Preliminary Order that the issue of class certification yvould be revisited after
completion of the Right to Cure process, at which time the court would hold a full evidentiary
hearing and decide whether the class should be certified for a trial on the merits. Moreover, the
briefs were filed as specifically directed by Judge Dickson in his own scheduling drder, which
itself set a heariﬁg date for a final hearing on the' issue of whether the preliminary class
determination should be or could be converted into a final class certiﬁcation' for a trial on the
merits. (App. 045).‘

Finaily, a;l.d most imﬁortantly, Judge Dickson ignored the plain and unambiguous
meaning of the Preliminary O:rde'r. Judge Baxley plainly rﬁled that the question of ceftifying a
class for'a trial on the merits remained opened and wasl'to be decided after the Preliminary Order

~

in a full evidentiary hearing that would include the results of the Right to Cure process, and
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Judge Dickson cited nothing in the order to the contrary.® To justify his atextual feading of the
Preliminary ‘Order, Judge Dickson impermissibly went outside the four-corners of the
unambiguous Preliminary‘ Order to consider statements made by Judge Baxley long after the
‘ Preliminary Ofder aé extrinsic evidence on the meaning of the Preliminary Order. Moreover, as
shown earlier, those statements are heavily redacted and taken out of context. (See pp.
supra). When these statements are examined in their entirety and in context, it is clear that Judge
. Baxley never altered the fact that his Preliminary Order was not a final déterminatibn on class
‘certification for a trial on the merits. - |
~ In summary, the plain and unambiguous rﬁeaning of the Preliminary Order is that the
class was certiﬁed on a preliminary basis only, and the question of certifying the class for a trial
on the merits would be determined in a subsequent final and full evidentiary heéring, including
the evidence yielded by the Right to Cure process outlined in the Preliminary Order. This final
determination was never made. Thus, Judge Dickson erred in rewriting and overruling Judge
Baxley’s Preliminary Order to make it a final determination on class ;:ertiﬁcation, and he

likewise erred in refusing to hold the scheduled hearing on ‘whether the preliminary class

certification should be made final for a trial on the merits.’

¢ Judge Dickson referenced the Preliminary Order for a few statements that have nothing to with the question of
certifying the class for a trial on the merits. First, he noted Judge Baxley’s rejection of the defendants’ argument
that the factual and legal differences within the individual cases “automatically defeat a class action” in this case.
(App. 094) (emphasis added). This is true but, as shown earlier, Judge Baxley specifically ruled that this issue
would be revisited and finally determined based on the evidence to be submitted and considered at a later date,
including the evidence produced by the Right to Cure process. .Second, Judge Dickson noted Judge Baxley’s
observation that a class approach was the best approach. (App. 094). Again, this is true, but Judge Baxley thereafter
specifically ruled that the class approach being used was “for [the] purposes of attempted compliance with the Right
to Cure [Act]” and, therefore, Judge Baxley made a “preliminary determination that [the plaintiffs] may proceed at
this juncture using a class approach.” (App. 031) (emphasis added). Third, Judge Dickson noted that he viewed the
Supreme Court’s decision in Grazia, supra, as being an approval of using a class action in this case. (App. 094).
This was a mistaken reading of Grazia. See n. 8 and accompanying text, supra.

’ The defendants filed a motion to reconsider Judge Dickson’s “No Motions Order.” Judge Dickson dismissed the
motion without considering it, ruling that: (1) his “No Motions Order” was interlocutory and therefore not
appealable; (2) a motion to reconsider cannot be made and is not available for an interlocutory, unappealable order;
(3) amotion to reconsider is available and applies only when there has been an appealable final adjudication on the
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III.  Judge Dickson’s “No Motions Order” is immediately appealable.

Judge Dickson’s “No Motions Order” is an interlocutory order, The question of whether
it is immediatelly appealable is to be determined under S.C. Code Ann. § 14-3-330 (Rev. 2(_)17).. |
The appealability of interlocutory orders under § 14-3-330 is decided on a case-by-case basi(s.
, Morrdw v. Fundamental Long-Term Care Holdings, LLC, 773 S.E.2d 144, 146 (S.C. 201,5,).

Judge Dickson’s order is immediately appealable under subsections (1) and (2)(a) of § 14-3-330.
As noted earlier, the fundamental question presénted here-is whether Judge Dicksc;n erredA

in construing Judge Baxley’s Preliminary Order as certifying the class for a trialr on the merit_s.
_As demonstrated above, Judge Dickson erred in his interpretation of Judge Baxley’s Preliminary
Order, and consequently also erred in refusing to further éntertain the issue of whether the class
should be ce(:rtiﬁed for a trial on the merits. As a result, this case is being forced to trial as a class

action without any judicial order or judicial finding that the class should be-or is certified for a

trial on the merits, a direct violation of the contrary mandate in Rule 23(d)(1), SCRCP (“As soon

merits; and (4) therefore, he dismissed the motion without considering it. (App. 094). Judge Dickson’s order was
based on a fundamentally flawed view of South Carolina law.

First, as shown herein, the “No Motions Order” is immediately appealable desplte being interlocutory.
Second Judge Dickson, as a circuit court judge, does not have subject matter jurisdiction to determine the appellate
jurisdiction of this Court or the Supreme Court, i.e., to determine whether the “No Motions Order” is immediately
appealable. Third, and perhaps most importantly, J udge Dickson’s dismissal‘of the motion to reconsider is based on
an erroneous understanding of motions to reconsider. '

A motion to reconsider serves two distinct and separate functions. First, the motion is the means for asking
the trial court to reconsider its actual ruling and change its mind on that ruling. The Supreme Court has referred to
this function as the moving party’s right to a “second bite at the apple.” See generally Elam v. South Carolina Dep’t.
of Transp., 602 S.E.2d 772 (S.C. 2004) It has nothing to do with appealability or error preservation, and it is
available for any order. ' .

The second function of a motion to reconsider involves the preservation of issues for appellate review. It is
axiomatic that a timely motion to reconsider is required to preserve any issue for appeal that was raised to but not
ruled upon by the trial court, or that was ruled upon but never raised to the trial court. It is equally axiomatic that a
motion to reconsider must be made within 10 days after receiving notice of the entry of the order. Under Judge
Dickson’s view of motions to reconsider, a party could never preserve issues for eventual appellate review of an
interlocutory order after a final judgment on the merits, because it cannot make a timely motion to reconsider the
interlocutory order. Nothing in the SCRCP, the SCACR, or South Carolina case law supports Judge Dickson’s
ruling that a motion to reconsider cannot be made except for orders that are immediately appealable.

N\
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(

as practicable, after the commencement of an action brought as a class action, the court shall
determine by order whether it is to be so maintained.”).

A. Judge Dickson’s “No Motions Order” affects the merits of this case and is
therefore immediately appealable under § 14-3-330(1):

An interlocutory order is immediately appealable ﬁnder § 14-3-330(1) if it affects the
merits. The cornerstone order in every class action is a class certification order that déﬁnes the
class and the issues for a trial on the merits, and that sets forth the court’s findings and
conclusions on whethér the putative class survives-a “rigorous analysis” of the five certification
requirements in Rule 23, SCRCP. Gardner v. S.C. Dep’t of Rev., 577 S.E.2d 190, 200 (S.C.
2003) (plaintiff “bear[s] the burden of proving the five prerequisites,” and the trial court “must
apply a rigorous analysis to determine” whether the plaintiff’s evidence satisfies each of the five
prerequisites.) (emphasis added). Here, as a result of Judge Dickson’s failure to abide by the
plain meaning of Judge Baxley’s Preliminary Order, the parties are being forced to trial without
such an order. This dramatically affects the merits, because there is no order identifying the
parties and defining the merits issues to be resolved at trial.

Moreover, Judge Dickson has pronounced that he will not review the evidence, will not
make any Rule 23. findings, and will not otherwise entertain any further argument on the issue of
whether the class should be certified for a trial on the merits. This directly and adversely affects
the merits of the case, because it sends an uncertified class to a trial on the rﬁerits. It also
impermissibly cuts off the parties’ right undef Rule 23(d)(1) to seek alteration 4and amendment of
the certification order until final judgment, which is yet another procedural safeguard designed to
protect- the due process rights of the absent class members and the defendants. In short, Judge

Dickson’s order directly and adversely affects the merits of this case by refusing to address and
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- decide the single-most important question in any claés action: whether the class can be and
- should be certiﬁed for a trial on the merits.

In addition, an interlocutory order that affects the merits is sufficiently final and
immediately appealable under § 14-3?330(1) if “[n]o further action is required iﬁ the [trial] court

‘ )

to determiné the parties’ rights” on the matter decided in the interlocutory order. Ex parte
Capital U—Drive;]t, Inc., 630 S.E.2d 464, 468 (S.C. 2006) (order unsealing a family court divorce
file for discovery of evidenqe relevant to a civil action held immediately appealable). Here, no
further act‘ionv is required by the trial couﬁ, because Judge Dickson has ruled thatvhe will not
“entertéin any further argumeﬁt on the issué” of class certification. (Tab C at 2) (emphasis
added). Contrary to the admoﬁition in Rule 23(d)(1), SCRCP, that the issue of Qlass certification
imay be reconsidered at any time before a decision on the merits, Judge Dickson’s ruling
precludes any further argument by the defendants. Rule 43(i), SCRCP (“Counsel shall not
" attempt to further argue any matter after he has been heard and the ruling of the court has been
pronounced.”). Thus, the “No Motions Order” is sufficiently final and immediately appealable
under § 14-3-330(1).

B. The “No Motions Order” affects a substéntial right and is therefore immediatély
appealable under § 14-3-330(2)(a).

An interlocutory order is immediately appealable under § 14-3-330(2)(a) if it affects a
“substantial right” and effectively decides the matter and prevents a judgment from which an
appeal can be taken after final judgment. Manifestly, a fundamental and “substantial right” in
every class action is the right to have a full hearing on and final determination of whether a class
should be certified under the rigorous requirements of Rule 23 before the case is tried on the
merits as a class action. E.g., Rule 23(d)(1), SCRCP. Judge Dickson has denied that right in his

“No Motions Order” by converting Judge Baxley’s Preliminary Order into a final class
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'certiﬁcatio‘n and precluding any further argument on the issue of class certification. Despite the
plain meaning of the Preliminary Order, Judge Dickson ordered this case to a trial on the merits
as a class action without a full evidentiary hearing on and a final determinaticn of whether the
preliminary class created by the Preliminary Order meets the rigorous requirements of Rule 23 -
for ali class actions. .

Here, in an appeal after a final judgment on the merits, it will be impossible to determine
whether a class shoﬁld have been certified for a trial on the merits, because the V“No Moﬁons
Order” has prevented a full and proper determination on this cornerstone question. Indeed,
Judge Dickson has already precluded defendants from presenting .evidence that the class should
nbt be certified anci haé ruled that he will not consider certification further. Thus, the record on
appeal after a trial on the merits will lack the evidence requiréd’ to determine class certification,
because the defendants are not being permitted £o enter that evidence into the record. As a

‘necessary result, any éppeal will require a remand to determine the question of Whether a class
should be certified, and the losing party will have to appeal again, even though there has already

~been a trial on the merits. Allqwing an immediate appeal of the “No Motions Order” will
prevent this bizarre prolvcedural quagmire and ensure that, upon an appeal after a final judgment

' the merits, the appellate courts will be able to immediately feview and decide with finality the

question of whether a class should have been certified in this case for a trial on the merits.®

¥ If the defendants prevail in the trial on the merits, they will nevertheless be subject to claims by the preliminary
class members that their due process rights were violated in the class certification process and, therefore, they should
not be bound by the result of the trial. This “due process” problem can be only be avoided by following the process
set forth in Preliminary Order: a full evidentiary hearing and a full determination as to whether the preliminary class
in fact meets the rigorous requirements of Rule 23 for any class action. This will protect the due process rights of
the absent class members and thereby protect the finality of any judgment rendered after a trial on the merits.
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C. The “No Motions Order” is immediately appealable under § 14-3-330( 2)(a),
because disallowing an immediate appeal would result in piecemeal litigation and ,
limit the remedies available 1n an appeal after final judgment.

The avoidance of piecemeal litigation and the promotion of judicial economy is the

(134

public policy underlying § 14-3-330, and the question of whether an interlocutory order “is

immediately appeal is determined on.ia case-by-case basis.” Morrow v. Fundqment')al Long—T erm
Care Holdings; LLC, 773 S.E.2d 144,‘146 (S.C..2015).' An iﬁterlocutory order is immediately
appealable if préventing an inimédiate appeal “would én;:ollrage piecemeal litigation and limit
[the appellant’s] appellate remedies after the ﬁrst.trial” on the merits. /d. Here, disallowing aﬁ
immediate appeal of the “Nc; Motions Order” will result in piecemeal litigation and limit the
appellate remedies ‘available in an appeal after a trial 6n the merits.

As noted earlier, aﬁy appeal after final judgment in favor the plaintiffs will‘ result in
piecemeal litigation of the class certification issue, bpcauée it will be neceséary. to remand the
issﬁe for a final determination and subsequent appeal. Moreover; there is a substantial possibility
that the remand could result in even greater piece‘meal litigation due to the followiﬁg:

1. As Judge Baxley noted in his i’reliminary Order, the evidence presented to him
revealed the distinct possibility that subclasses would be needed to address the
potential factual and legal differences between the homes in the putative class,
including the resolution of the affirmative defenses asserted in the case.

2. On}emand from an appeal after a trial on the merits, if the trial court decides that

a class could be certified but that subclasses are necessary to resolve all issues in
the case, then the only remedy would be a new class action trial.

3. This order would then be appealed and, if affirmed there would be a remand for
the new trial.
4. After the new trial, the losing party would again appeal.

In short, disallowing an immediate appeal of the “No Motions Order” will produce rather than

avoid piecemeal litigation and, therefore, it is immediately appealable under Morrow, supra. ‘
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In addition, disallowing an immediate appeal of the “No Motions Order” will Iimit the
. .remedies available in an appeal after the merits. In an ordinary class action, a successful.appeal
after a final judgment on the merits would’ include the Vappéllate remedy that it was error to
certify the class and a resulting réversal of the class judgment. Here, the extraordinary
circumstances of this case, i.e., a trial on the merits without a ﬁnal determination on whether.a
class should be certified, precludes this appellate remedy. A reversal of the “No Motions Ordér”A
will have only one boteniial appellate reme'dy,; that being \‘a remand for a final determination and
the inevitable appeal from t}{at determination. ”In short, disallowing an immediate appeal in this
case will limit the remedies available in an appeal after a trial on the merits and, ‘gherefore, the
“No Motions Order” is imrilediately appealable undér Morrow, supra.
D. The “No Motions Order” is immediately appealable under § 14-3-330(2)(a),

because it will be difficult if not impossible to demonstrate prejudice in an appeal
after final judgment. ’

‘An interlocutory order-is immediately qppealablelwhen “an appeal after final judgment
and a; new trial, if granted, would not adequately protect a pa?ty’s interest becauée it WOul.d be
difficult or impossible for the affected party or the appellate court to aséertain by any objective
standard whether prejudice res‘ulfed from the [ingerlocutory order].” Hagood v. Sommerville, 607
S.E.2d 707, 710 (S.C. 2005). Here, in an appeal after final judgment, it will be impossible to
demonstrate ’any prejudice from the certification of the class, because there has never been a full‘
and final hearing on and determination of whether a class éhéuld be certified. ‘Moreover, it Wiill
be éifﬁcult and likely impossible to deﬁonstrate that .the evidence at trial failed to prove liability
~for the class claims, because the class (and therefore the class claims) was not finally determined,

defined, and established before the trial on the merits. Accordingly, the “No Motions Order” is

immediately appealable under Hagood, supra.
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IV.  The Court of Appeals erred in dismissing Del Webb’s appeal. -

The Court of Appeals dismissed Del Webb’s appeal in a one-paragraph order that stated
in full:

[South Carolina State Plastering and Del Webb] have filed separate motions to
determine the appealability of the orders on appeal. [The plaintiffs] have also
filed a motion to dismiss, arguing the orders on appeal are not immediately
appealable. We find the orders on appeal are interlocutory and not appealable
pursuant to [§ 14-3-330]; accordingly, we grant [the plaintiffs’] motion and
dismiss the instant appeals. ‘

(App. 001) (citations omitted) (emphasis added). The Court cited two case‘s two cases to support
the dismissal of Del Webb’s a;;peal, Gfazia- v. S.C. State Plastering, LLC, 703 S.E.2d 197 (S.C.
2010) and Knowles v. Standard Sav. & Loan Ass 'n, 261 S.E.2d 49 (S.C. 1979). As shown above,
the orders appealed by Del Webb are immediately appealable. As shown below,‘ the Court of
Appeals contrary ordef is 1n error, and the authorities ¢ited by the Court do not support dismissal
of Del Wébb’s a;\)peal.

\

A. The plaintiffs’ motion to dismiss did not seek dismissal of Del Webb’s appeal
and. therefore, granting their motion does not support dismissing Del Webb’s

appeal.

The plaiﬁtiffs’ motion to dismiss Wés directed solel?/ at the appeal of’South Carolina State
Plastering. (Tab H). The plaintiffs never menti\oned Del Webb’s separately filed appeal, and
they never sought dismissal of Del Webb’s appeal. (Id.). Accordingly, it is respectfully
submitted that granting the plaintiffs’ motion to dismiss did not and could not affect the appeal of
Del Webb. |

B. The decision in Knowles does not support dismissal of Dél Webb’s appeal.

This Court cited Knowles for the following proposition: “Class certification, essentially
procedural in nature, does not involve substantial or essential rights which require attention prior

to final judgment. . . . Neither does certification reach the ‘merits’ of the underlying cause of
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action . . ..” (App.001 quoting Knowles, 261 S.E.2d at 49): The decision in Knowles does not
support the dismissal of Del Webb’s appeal.

In Knowles, the Supreme Court held that “class certification orders™ are not immediately
appealable. 261 S.E.2d at 49. In the present appeal, however, Del Webb does not appeal from an
~ order that c‘ertiﬁed thé class; nor does Del Webb éhallenge the merits of cléss certification.
Rather, Del Webb appeals Judge Dickson’s erroneous interpretation of Judge Baxley’s
Preliminary Order as certifying the class for a trial on the merits and his refusal to entertain any
further argumeﬁts on the issue of class certification. In short, Dél Webb’s appeal involves the
question of sending this case ’to a trial on the merits as a class action without any ciréuit court

r
order or. finding thgt certified the class for a trial .on the merits. This is completely different from
the situation in Knowles, in which there was no diSpI'J.'[e on whether th¢ tr‘iél court had certified
tfle class for a trial on the merits, and in wh_ich the appéllant sought to challenge the merits of that.
class certification. As a result, the relevant analysis and proper result here is different from
Knowles.

C. This Court’s decision in Grazia does not support dismissal of Del Webb’s appeal.

The Court of Appeals cited Grazia for the following proposition: “[The] rights under the
Right to Cure Act notice provisions are not ﬁew substantive rights, but instead represent an effort
by the General Assembly to provide the contreictors/subcon;[ractors a new procedural timeline forA
asserting existing litigation rights.” (App. 001, quoting Grazia, 703 S.E.2d at 202). The décisioh
in Grazia does not support the dismissal of Del Webb’s appeal, because the orders appealed by
- Del Webb have no'thing to do with the ruling in Grazia, the rights or procedures under the Right

\

to Cure Act, or the notice provisions in the Right to Cure Act. (See IV-V, infra).

k% ok ok %k
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In sum, the Court of Appeals erred in dismissing this appeal. ‘Plaintiffs did not request
dismissal of Del Webb’s appeal, and the case law cited by the Court of Appeals does not support
dismissal. Therefore, certiorari should be granted, and the case remanded to the Court of

Appeals for consideration of the merits of the appeal.

CONCLUSION

For the foregoing reasons, this Court should grant certiorari, reverse the Court of
" Appeals decision dismissing the appeal, and remand to the Court of Appeals for consideration of

the appeal on its merits.

| ' A. Victor Raxgl, Jr.
Henry W. Frampton, IV
Josh W. Dixon
GORDON & REES LLP
170 Meeting Street, Suite 110
Charleston, SC 29401
(843) 278-5900
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