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(The hearing commenced at approximately

10:20 a.m.)

NELSON'CASTRO, after being duly sworn, testified
as follows:

MR. GRAUSTEIN: Your Honor, this is the matter of
the State versus Nelson Castro, Indictment
2010-GS-26~-0445. It is back before you on a PCR for
resentencing. If T may just briefly go through --

THE COURT: Okay.

MR. GRAUSTEIN: -- the procedural history. The
Defendant was tried and convicted on April 8th, 2010,
for trafficking cocaine, 28 to 100 grams, first
offense.

THE COURT: And that range was, that sentencing
range?

MR. GRAUSTEIN: Sentencing range was 7 to 25
years. | |

THE COURT: Okay, all right.

MR. GRAUSTEIN: He was sentenced, Your Honor
sentenced him following that conviction to 15 years
incarceration. The State dismissed some associated
warrants following the trial and_sentencing. Then in
June, on Juae 17th of 2010, the matter came before you
on Defendant's motion to reconsider his sentence. |

After filing the motion, Your Honor found based on
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4
the totality of the circumstances, the nature of the
evidence, the video evidence, and the overwhelming
evidence, that he denied the Defense motion. And it is

~now back before you on a PCR for --

THE COURT: All right. This is the one that they
reversed, or what was the grounds? Was the grounds for
PCR because?

MR. GRAUSTEIN: I beiieve it was some statements
that --

THE COURT:  Made during an arraignment?

MR; GRAUSTEIN: -- were made during the
sentencing, yes, Your Honor.

THE COURT: Okay, all right. Let me hea} from
Mr: Long.

MR. LONG: Thank you, Your Honor. I believe the
solicitor's recitation is correct. It was sent back on:
a PCR because Mr. Diggs did not object to Your Honor
making somé comments about having put the State through
all the trouble and expense of a trial, etcetera, and
the sentence of the Court is 15 years. And I think
they said he should have objected saying that was
improper to consider that as a terms of sentencing.

I'm a 1little confused abogt the legal
ramifications of that; because everybody knows that

when somebody claims responsibility, that that is a
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factor or downward departure that's used to lessen the
sentence.

THE COURT: Well; it is in the federal system. In
the state system the Court has looked at it from the
standpoint of saying essentially‘that it chills a
defendant's right to trial, that a defendant should not
be punished. And let me say where I was coming from
with that.

Mr. Caétro, I think most of those - or that
statement was made during your arraignment. The State
had made, I think, like a five-year offer --

MR. GRAUSTEIN: Seven-year offer, Your Honor.

THE COURT: -- that involved a reduction of
charges and several other things. And I generally give
great defereﬁce to a recommendation by the State.

And I'll tell you why I do that. Whenever a
peréon comes before me for a plea, the State's under‘no
obligation to really put up any evidence in the form of
witnesses. The State does have to establish a factual
basis, of course, for the plea. But that's usually
done simply by a recitation of relevant facts or what
the State might attémpt to plea.

But the position that a judge is put in whenever
he accepts a plea is to accept the solicitor and the

attorney's statement or opinions concerning a person's
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culpability, a person's involvement in an offense. I,
like any other judge, and I think I said it several
times, do not, do not, consider the fact that a person
may have exercised his constitutional right to a jury
trial as an adverse factor in sentencing.

However, the risk that you run when you go to
trial is that the trial judge then actually hears,
actually hears: the evidence against you, he has an
opportunity to hear the witnesses whO‘nave testified,
has an opportunity to make his own judgment concerning
criminal culpability, involvement, the factors that
should be considered in a sentencing.

And I will tell you, after having heard trials, I
personally have given less than wnat»the solicitor had
offered based upon my view of what would be an
appropriate sentence. i have given more, I have given
exactly the same. The risk involved in going to trial
is you put the judge in exactly that position of having
to make a determination of what will be apnropriate
after hearing things that he would not normally have
heard during a plea.

Not that the solicitor or that the defense
attorney would hold anything back in a plea, I'm not
suggesting that. I'm simply suggesting that the judge

is pretty miach at the mercy of their personal opinions
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of what would be an appropfiate sentence. Of course,

the judge is not bound by that, he may change it. But
you have limited access.to information as compared to

what you would see if you went to a trial.

And that was what I was referencing whenever .I
stated that in your arraignment that I was willing to
accept it. Did not know whether I would do that in a
trial. May have given you less, may have given you
more, may have given you the same thing. But it had
nothing to do with your right to exercise your trial.

Now, after that trial, you were looking at 25
years. What was he convicted -- was he tried just on
the trafficking?

MR. GRAUSTEIN: Just on the trafficking.

THE COURT: He was tried just on the trafficking,
but there were many other charges.

MR. GRAUSTEIN: Yes.

THE COURT: And of course they were not before the
Court, and that's of no concern to me. However, as 1
recall, there was substantial evidence of your guilt
during that trial. And I imposed a mid range sentence.
I think I made that clear during my -- during the
resentencing hearing.

Now, that was -- that is my position on

sentencing. I want you to be very clear, you don't
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8
punish people for exercising a right to trial.
Mr. Long is absolutely correct. In the federal system
whenever sentencing is calculated under their
guidelines, there's always two points. given for
acceptance of responsibility. It's not the case here.

You have a right. to a jury trial, and you were not
punished for that.

But Mr. Long, let me hear from you further.

MR. LoyG: Thank you, Your Honor. I noticed from
reading or reviewing the transcript at the time of
sentencing that personal information concerning
Mr. Castro was not presented to you, prior record,
things of that nature. And I did want to let you know
who he is as a person.

THE COURT: Tell me about that.

MR. LONG: Thank you, Your Honor. He's 35 years
old. He was born and raised in El Salvador until he
was aged 15. His father, I believe, was here working,
and he alone came from El1 Salvador here, found his
family, started working.

He did go through the twelfth grade. He didn't
complete the twelfth grade, but he dropped out because
he started working. He has worked pretty much all his
Adult life since he was age 17, he was working while he

was in high school. He is single, but he does have one
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son, age six. And his girlfriend was pregnant with
‘that son at the time of triél.

I don't recall how much time he.had in as of the
date of the trial. I would imagine he most 1likely
would have been in custody for that, and I don't know
whether he actually received credit for time served.

Your Honor, he tells me he has one simple
possession of marijuana conviction in 2003. Other than

that, there's no prior drug convictions or record or

anything of that nature. He's been in jail since
conviction over six years. And he understands, we all
understand, this is an 85 percent crime. And he will

have to continue to serve another seven, eight years or’
more on the 15-year sentence that Your Honor imposed.

He is not a legal immiérant here. It is my
understanding that following service of his sentence
that he will be subject to deportation because he was
-- he got here alone when he was 15. And it just seems
unnecessary maybe, I'm looking at a crystal ball that's
not going to come true. But to forestall that process
occurring after we keep him incarcerated for 15 years
or 85 percent of 15 years i1s not -- no good for him,
that's not our concern, no good for us and the Citizené
of the state.

THE COURT: Well, in that regard, is there an ICE
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held on him?

MR. LONG: I do not know, Your Honor. 15-year
sentence.

MR. GRAUSTEIN: I don't think so, but since —; I
think the policies at ICE have changed significantly
since.

THE COURT: They have.

MR. GRAUSTEIN: Yes,‘sir.

THE COURT: Mr. Solicitor, what was the original
offer that was made?

MR. GRAUSTEIN: What we ended up, we actually
offered him to plead on numerous charges, to plead to
seven years on a trafficking first offense, actually
two counts of trafficking, offered seven years.

THE COURT: 'I thought it was five.

MR. GRAUSTEIN: No, it wasn't. Seven years was
the minimum.

THE COURT: Seven?

MR. GRAUSTEIN: For the weight of the 28 to 100

“was the minimum.

10

MR. LONG: It was the same level trafficking, but

they offered him the...
THE COURT: And that was to -- also involved a
dismissal of --

MR. GRAUSTEIN: Yeah.
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THE COURT: A disposal of all charges?

MR. GRAUSTEIN: fes, that would have resolved all
of his pending charges. Ultimately what happened
was --

THE COURT: I'm sure he potentially still has
those charges on him; doesn't he?

MR. GRAUSTEIN: Well, we dismissed those in part
based on the sentence that you imposed, Your Honor. We
dismissed the pending charges, did not see the benefit
for the State to proceed on separate trials.

| THE COURT: But you could have.

MR. GRAUSTEIN: We could have, vyes, Your Honor.
And I would point out, Your Honor, that he was
convicted in a trial. Evidence was that he had 83
grams, that he sold 83 gréms to a confidential
informant. And that was all captured on video. And 83
grams, that's at the upper -- that's the upper limit or
approaching the upper end of whatever -- |

THE COURT: Of the hundred?

MR. GRAUSTEIN: Of the 28 to a hundred.

THE COURT: And if it had been over a hundred, the
potential sentence would have been?

MR. GRAUSTEiN: Mandatory 25 years, Your Honor.

THE COURT: Mandatory 25 years. How much time has

he served?

11
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MR. LONG: How much time did you have before
trial?

THE DEFENDANT: Altogether I been six, I believe,
ten months.

MR. LONG: Six years and ten months --

THE DEFENDANT: Nine months.

MR. LONG: -- that he served to date.

THE COURT: Well, I think the sentence is
appropriaté, and I'm going to deny the resentencing,
okay. Or I'm going to sentence him -- I'm going to °
resentence him --

THE DEFENDANT: Your Honor, may I speak before --

THE COURT: I'm sorry, I did not know you wanted
tb speak, Mr. --

THE DEFENDANT: I did, Your Honor. Your Honor,
back in 2007 I was set up five times by a confidential
informant. And while he was setting me up, he was also
selling me drugs while he was setting me up. He's the
reason why I did not plead guilty to the charges,
because he was coming to my house to videotape me while
the police was there. But then he would call me and
sell me drugs while the police was not around. And
that's the reason why I did not plead guilty to it.
And then my lawyer told me that --

THE COURT: Well, that's certainly not a defense.
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13

THE DEFENDANT: It's not. But it just -- I didn't
know what to do, you know, because he was selling me
drugs, you know, while the police was not around.

THE COURT: Well, as I recall, there were several
buys; were there not?

MR. GRAUSTEIN: Yes. And that's what led to all
of the separate charges.

THE DEFENDANT: Those are the ones -- those are
the five charges from 2007. The one I been serving
time for is the one alone 2009. The guy in 2009, he
was the same way. He was selling drugs before and
after he --

THE COURT: Well, were there 2007 and 2009
charges? I'm confused now.

MR. GRAUSTEIN: Let me look, Your Honor.

THE DEFENDANT: Yes. The charges -- the pending
charges, the ones that he dismissed, those are the ones
from 2007.

MR. GRAUSTEIN: Your Honor, it appears, and I'm
just going based on warrant numbers, is that these were
all in a very close proximity in time.

THE COURT: Well, did you have another set of
charges in 20077

THE DEFENDANT: Yes, those are -- they were

different from the one I went in prison for, the one

13
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14

from --

THE COURT: What happened in -- where were the
2007 charges, where were they; were they ﬁere?

THE DEFENDANT: Those are the ones that they
brought up on 2009 charge. And they say if T plead
guilty to the one from 2009, that they will dismiss all
those five charges. And the reason, because ny lawyer
and his paralegal kept on telling me --

THE COURT: Wéll, see, that was what I recall, was
that they were going to dismiss a bunch of charges that
you had on your plea.

MR. GRAUSTEIN: That's correct, Your Honor.

THE DEFENDANT: Yes.

MR. GRAUSTEIN: We were going to have -- he was
going to -- we were offering him to plead to two counts
of trafficking. He had one, two -- he had five

warrants for trafficking at different weight levels.
But he had five and a PWID, and we were asking him to
plead to two of those and dismiss all of them.

THE DEFENDANT: Yes, that's right,vYour Honor.
And my lawyer kept telling me that the charges should
have been dismissed because of Fourth Amendment
violation. It was Fourth Amendment violation by
sendiﬁg that confidential informant inside my house

without a warrant.
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AAnd I also did not plead guilty because they did
not find anything in my house. So I didn't know if,
you know, by me going -- I was going to -- going to
trial, I feel like I should have went to trial because
they did not find anything in my house. They didn't
find no drugs at all.

THE COURT: But they had yocu on sales.

THE DEFENDANT: I know, Your Honor. The last
video --

THE CCURT: And they were videotaped sales.

’

THE DEFENDANT: Yes. The one 2009 --

" MR. GRAUSTEIN: Yeah. Yes, there were, vyes. It

Was_Videotaped, Your Honor.

THE DEFENDANT: 2009.

MR. GRAUSTEIN: I think the videotape showéd that
the drﬁgs were brought while the CI was there. So it
was brought by one person who delivered it to
Mr. Castro.

THE DEFENDANT: I did not see the evidence -- 2009

I'charge, I did not see the evidence until I walked into

o

trial. I did not see the video at all before.
THE COURT: That's not necessarily before me. I'm
here for a resentencing on a conviction by jury.
THE DEFENDANT: I know, Your Honor. And I have

Ilearned my lesson. I been -- I been through hell in

15
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prison, I been through it all. I have problem

breathing now because I was jumped in there, I was beat
||up so bad. And now I learned my lesson and I feel like
I had learned my lesson a long time ago. ,

And I need to go home because my son, he's
almost -- he's over six years old now, and I haven't
L,met him yet. Because my girlfriend couldn't come see
because she didn't have a social security card, and she
wasn't approved for visitation. And I néed to go out
| there and take care of my son, my only son I have.

And I need to go out there and be the kind of man
that I was destined to be. I:am tired of being in
prison, and I think I deserve a second chance. I think
we all do.

THE COURT: Well, I think that I sentenced you mid
range. There was significant evidence of your guilt,
the jury has made a finding. You were looking at a
25-year sentence,. I gave you a l5-year sentence. Based
on the facts and circumstances of the case, I think
that was _an appropriate sentence after I heard the
Fievidence and your involvement, I learned of your
involvement. And that will be my sentence today, i5
years. Thank you.

MR. GRAUSTEIN: Thank you, Your Honor. I'11

F prepare an order.
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THE COURT: Thank you.
(The hearing concluded at approximately
10:41 a.m.)

(End of Transcript of Record.)
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

)
COUNTY OF HORRY )

I, TERESA J.F. BAUTZ, Official Court
Reporter for the Fifteenth Judicial Circuit of the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate and cdmplete Transcript
of Record of the proceedings had and evidence
introduced in the trial of the captioned case, relative
to appeal, in the Court of Common Pleas for Horry

County, South Carolina, on the 27 day of January, 2017.

I FURTHER CERTIFY that I am neither of

kin, counsel nor interest to any party hereto.

Z, RPR
Reporter
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STATE OF SOUTH ) IN THE COURT OF GENERAL SESSIONS
CAROLINA
) OF THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ' ) INDICTMENT# 2010GS2600445
' ' ) WARRANT #: J323654
STATE OF SOUTH ) CASE #: 09H03565 RECEWBD
CAROLINA
) 0CT 21 2015
VS. ) RESENTENCING ORDER
) SC Court of Appeals
NELSON HERCULES )
CASTRO
- )
DEFENDANT, ) § x
) a2l =
o> T 5

On April 8, 2010, the Defendant was sentenced, after being ‘convicted at miﬁl’-‘bn the 2-n
charge of Trafficking in cocaine (28 — 100 grams), warrant number J323654, to 1.5-Yeafs; 2[—‘
by the undersigried judge. The undersigned judge heard defendant’s motion to i®fonsider &M
his sentence on June 17, 2010; the Court denied defendant’s motion ¢iting the =
overwhelming nature and types of evidence presented at trial. Following defendanf?s Poxt !
Conviction Relief motion, this matter was remanded to the trial court for resenten&ing W
the S.C. Court of Appeals. <7

A hearing regarding the defendant’s resentencing was held on October 13, 2016 before
the undersigned judge. Present at the hearing were the defendant; his attorney, J.M. Long,
III; and Scott A. Graustein representing the State. After hearing from the parties, I find:

At trial, the State presented overwhelming evidence of the defendant’s guilt, to include,
videotape evidence showing the nature of the defendant’s culpability;

At trial, the State proved that the defendant trafficked in excess of 83 grams of cocaine,
this being an amount toward the upper limit for the charge the defendant was convicted of;

That, given the overwhelming nature of the evidence presented at trial, the amount of
cocaine the was trafficked by the defendant and the totality of the circumstance presented
at trial, the sentence originally imposed was appropriate.

IT IS THEREFORE ORDERED that Nelson Hercules Castro be sentenced to
incarceration in the South Carolina Department of Corrections for a term of Fifteen (15)
Years. g

HYOH
AND IT IS SO ORDERED. AR A
Do vzl momlia
CONWAY, SOUTH CAROLINA LARRYB.HYMAN  cooiiie o1 190910

Ad0J Q31411439
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: WITNESSES
. Joe Necessary 15th Circult Drug Enforcement Unit

ARREST WARRANT NUMBER

J323654

CDR: 2359 44-53-0370(e)(2)(b)1
DOA: 8/28/2009

ACTION OF GRAND JURY 3

TRUE BILL !
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o Date:
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STATE OF SOUTH CAROLINA)

, INDICTMENT
)
COUNTY OF HORRY )

At a Court of General Sessions, convened on JANUARY 21, 2010, the Grand
Jurors of Horry County present upon their oath:

RECEIVED)
W;w 0CT 21 2016
CDR: 2359 44-53-0370(e)(2)(b)(1) SCA Court of Appeals

That Nelson Hercules Castro did in Horry County on or about August 28, 2009,
knowingly sell, deliver, purchase or bring in this State, or aid, abet, attempt or conspire
to sell, deliver, purchase or bring into this State, or was in actual or constructive

|
possession, or attempted to become in actual or constructive possession of a quantity-
of Cocaine in an amount of more than twenty-eight (28) grams, but less than one- .
hundred (100) grams, same being a controlled substance all within the meaning of
Section 44-53-370, et.seq., S. C. Code of Laws, 1976, as amended, such possession

not having been authorized, and being in violation of section 44-53-370(e)(2)(b), S.C. -
Code of Laws, 1976, as amended, for the crime of trafficking.

Against the peace and dignity of the State, and contrary to the statute in such
case made and provided.

‘J. GREGOR REE

FIFTEENTH CIRCUIT SOLICITOR
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for Appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to' the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

s M. Cavm
Lara M. Caudy
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

P.O. Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 5th day of July, 2017:
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Sensitive Information in Appellate Court Filings.”
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M. chm
Lara M. Caudy
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

P.O. Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 5th day of July, 2017.
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