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STATE OF SOUTH CAROLINA .
MISHAR 23 ARHD: 22

COUNTY OF CHARLI:STON ‘

IN GENERAL SESSIONS COURT
FOR THE NINTH JUDICIAL CIRCUIT

Warrant No.: M998134, M998135,
M998136, MO98149 .

MOTION FOR NEW TRIAL DUE
TO IMPERMISSABLE BRUTON
| TESTIMONY; MOTION FOR NEW
" TRIAL BASED ON AFTER
DISCOVERED EVIDENCE and
MOTION TO RECONSIDER
SENTENCE. '

DENZEL.HEYWARD,

)
)
)
)
g
} . ORDER DENYING DEFENDANTS".
)
)
)
)
)
Defendant, )
)

This matter came before this Court on Defendant Dehzel'erywards’ Motion for

New Trial Due to 1mpermissible Bruton Testimony; Moﬁon for New Trial Baséd On

After Discovered Ev1denee, and Motlon 10 Recon31der Sentence Imposed

STATEMENT OF THE FACTS

Defendant Denzel Heyward ¢ Heyward "} and Defendant Deshawn Simmons
(“Slmmons ) were trled as co-defendants durmg the week of November 10 2014 for ‘
Murder, Attempted Murdcr Armed Robbery and Posﬁessxon of a Flrearm Durmg a.
Crime of Vlolence Both Defendants were. found guilty of Attemp{ed Muxder, Armed
Robbery, and Posseeqxon ofa Flrearm Durmg a Crime of onlenee and sentenced to 65
years of mcarceratnon . S |

Dunng the joint trlal the State introduced recorded _)all tapes of Sunmons where
he is heard tal}qng toa thud—party while referrmg t0a person by the mckname “Fat” and
often using the word “sm‘tch” or the act of “snitching.’* Without objection, th‘e. jail tapes

were adiitted into evidence and referenced in the State’s closing argument.
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DISCUSSION

1. Heyward moves for new ‘trial based on impermissible Bruton testimony. “The
granting or refusal of a motion for a new trial is within the discretion of the trial judge
165, 166, 303 S.E.2d 857, 858 (1983) (citation omitied).

Here, Heyward did not object to the introduction of recorded jail tapes, nor the
State’s closing argument where the word “snitch{ing]” was referenced. Had Heyward
objected to such testimony, this Court would have entertained the idea of redacting
certain statements from the recording an'd possibly provided a limited jury instruction.
However, without objection those issues were not preserved for post-frial review.
‘Therefore, the motion for new trial due to impermissible Bruton testimony is denied.
2. Heyward moves for new trial based on after-discovered evidence. Motions for a
new trial based on after-discovered evidence are addressed to the sound discretion of the
trial judge. State v. Clamp, 225 S.C. 89, 80.S.E.2d 918 (1§54); State v. Wells, et al., 249
S.C. 249, 153 .SAE.Zd 904 (1967). “The credibility of newly-discovered evidence offered
in support of a motion for a new trial is a métter for determination by the circuit judge to
whom it is offered; and his judgment will not be disturbed except for error of law or
abuse of discretion.” State v. Corn, 224 S.C. 74, 77 S.E.2d 354 (1953).

A motion for a new trial based on after-discovered evidence may be granted if the
evidence: (1) would probably change the result if a new trial was had; (2) has been
discovered since the trial; (3) could not by the exercise of due diligence have been

discovered before the trial; (4) is material to the issue of guilt or innocence; and, (5) is not
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merely cumulative of impeaching.” State v. Caskev, 273 S.C..325, 256 S.E.2d 737
(1979). |

Here, sufficient evidence was presented at trial such that a showing of Heyward .
and Hemingway’s relationship prior to the in¢ident date would not have changed the
result. The presence of such evidence at trial would have merely gone to the possible:

impeachment of Hemingway: See Anderson v. Leeke, 271.5.C. 435, 248 S.E.2d 120

(1978) (holding that the exclusion of testimony that would be merely cumulative or
;mpcaching does not constitute errbr). Furthermore, through due diligence and the
cooperation of Heyward, such evidence would have been attainable prior:to trial. See 1d. -
Therefore, sinvcevthe after-discovered evidence merely,refexellc;es'pcsf;ible;imp’eaqhment
issues and was discoverable before trial, this Court finds such evidence insufficient to .
require granting of such relief. State v. Mayfield, 235 S.C. 11, 109 S.E.2d 716 (1959). .
T have _revjexx’éd the evidence presénted at trial and the arguinents raised by
‘ Heyward in l_lis motion and supporting memoranda, and deny the motion for new t{ia_l
‘based on after;disébvercd ’.e>videnoe’. "
3.. ' ’:Heyw:ard‘mov‘es for reconsideration of the sentence imposed. The authority to
;Jhange a sentence rests exclusively with the sentencing judge and is within his or her

discretion. State v. Smith, 276 S.C. 494, 498, 280 S.E.2d 200, 202 (1981). A judge or,

other sentencing authority is to be accorded very wide discretion in detefmining an
appropriate sentence, and must be permitted to consider any and all information that
reasonably might bear on the proper sentence for the particular defendant, given the

crime committed. Wasman v. United States, 468 U.S. 559, 563, 104 S.Ct. 3217, 82

L.Ed.2d 424 (1984).
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I'bave reviewed the evidence presented at trial and the arguments raised by

Heyward in his motion and supporting memoranda, and deny the motion to reconsider

sentence imposed.

CONCLUSION

IT IS THEREFORE ORDERED:

1. That Defendant’s Motion for New Trial Due to ilbmpcrmissible Bruton

Evidence is DENIED, and

2. The Defendant’s Motion for New Trial Based on After Discovered Evidence
is DENIED, .and
3. The Defendant’s Motion to Reconsider Sentence Imposed is DENIED.
AND IT IS SO ORDERED.

March \/‘l/g __ 2015 N o~

Charleston, South Carolina

MAR 23 AMI0: 22

7015
J
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JK820120504083 vockeTNo: 2014GS1000763
. - . The State of South Carolina
arleston Co Sherff County of Charleston
AGENCY CASE NUMRER COURT OF GENERAL SESSIONS
20120078558
January Term 2014
ARREST WARRANT NUMBSR
MPF8133 THESTATE
DATE OF ARRESY
v
May 30, 2012 . ‘
ACTION OF GRAND JURY DENZEY, nn‘d);x'xoumm HEYWARD -
’ M
> 2 Indictment for
Attempted Murder

veRmier (mﬁ‘l+€‘¢‘..,:7- T

A Aovan Qo WHS|IY

Forapsrson of Patit Jury Daite:
INDICT

S S
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04/2712015  15:42 FAD P.010033

STATE OF SOUTH CAROLINA. ) : INDICTMENT

)
COUNTY OF CHARLESTON )

At Court of General Sessions, convened on January 13, 2014 the Grand Jurors of Charleston County
~—————————presentuporntheir-oatir -

- - _'nm.in.cmﬂeswn_County,_somwuoun&.omm_ahmmmﬁ.e_ae_fmmﬂwzu MARQUISE

HEYWARD, did, with intent to kill and malice afore’hought, atteript to kill Tujuain L. Hemingway. This is n”
violation of Section 16-3-29 of the South Carolina Code of Laws (1976) 16 amended.

Agaiust the peace and dignity of the Stars, snd contrary to the statute in such case made end provided.
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© P.012/033

Wl’I'NESSES . « L) .
The State of South Carolina
_Charleston Courtty Sheriff County of Charleston
ACENCY CASE NUMBER COURT O GENERAL SESSIONS
2012007855B '
January Term 2014 -
e ——
ARREST WARRANT NUMBER .
M998136
THE STATE
DATE OF ARUEST )
Y8
_@ 30, 2012 . :
ACTION bpcmm JURY ‘ DENRZEL n]\gAB.’nOUlSE HEYWARD
BM

Pomspertes B0 B A — Indlctment for
e ;

VERDICT - __': . - " .Amﬂd Robbery

NG Yoo 1HIs]y
Foreparsom o Petlt Jory Dore: ——==m

INDICT
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04/27/2015 1542 ) P.013/033

STATE OF SOUTH CAROLINA. ) . INDICTMENT
y
COUNTY OF CHARLESTON ) :

At & Court of General Sessions, convened on January 13, 2014 the Grand Jurors of Charleston County
———————presentupomntheiroathi—

Armed Robbery )

Thar-on-or-about-May-16,.2012,.in.Cherleston Comnty, Sonth Carolina, the Defondgut, Denzel Marquise Heyward, =~
by use of force, threats or intimidatfon and while arméd with a deadly weapon, or while alleging, either by action er’ .

words, he was anne_c.l while using a representation of & deadly weapon or any object which a person plﬂeer_tt during

the commission of the robbery reasonably believed to be a deadly weapon, did take and carry away goads and/or

monies from the person ar immediats presence of Kadeam Ali Chumbel;s end Il;juah\ L. Hemingway with the intent

to permanently deprive the vietima of possession thereor, in violation of §16-11-330(A) of the South Carolina Code

of Laws {1976) as amended.

Against the peace end dignlty of the State, and oontrary to the statuss-ig such case made and provided.

ANV

N X T
JENNIFER € CRSHEAT )
ASSISTA ITOR
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P.015/033

0412712015 15:43 FAD
2K820120504083 pockerno. 2014GS1000767
WITNESSES ' L * .
The State of South Carolina
Chacleston County Sheriff County of Charleston
AGENCY CASE NUMBER COURT OF GENERAL SESSIONS
20120078558
January Term 2014
e
ARREST WARRANT NUMBER e ——
M998149
THE STATE
DATE OF ARREST
Vi
May 30,2012 . .
o OF CRAND JURY DRGEL MARGUISE HEYWARD
BM
Indictinent for
. Possession Of A Fireacm During The
Commission Of A Violent Crime
g .
Foreparsen of Pell ey " Dater —
INDICT
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0412772015 1543 FA) P.016/033
S'fATE OF SOUTH CAROLINA. ) : INDICTMENT
)
COUNTY OF CHARLESTON ) v

' Ata Court of General Sessions, convened.on January 13, 2014 the Grand furors of Charleston County

preseat-upontheir-gath:

Possession OF A Firearm Durlpg f!. h. e ngy_u'géion Of A Violent Crime

.

That In Charleston County, South Caroling, cn or about May 16, 2012, the Defendant, DENZEL, MARQUISE
~ HEYWARD, did possess a rifle during the commission, or attemptéd eotimission, 6 Murder, a violent crime, This
is ih violation of 16-23-490 of the South Carolina Code of Laws, (1976) as amended,

73

Against the peace and dignity of the State, and contrary to the staty
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04/27/2015 1541 “FA) P.008/033

LA ur suuin CAKULANA I AN LML GCUUKE UM GRNEKAL Snanxvn ® _ - '
COUNTYOF Charfeston ; ;
STATE ' V3. ) INDICTMENT/CASE#:  2014GS1000763
Denzal Marquise Heyward ) AW M99R1S3S .

ARA: ) Dateof Offemse: _3/16/2012
Rece: BLACK  Sex M Age: 2 ) 8.C.Code § ;_16-03-0029 :
DOR: 58 . ) - CDRCode#: _ 3410

' Address: : ) :
City.State,Zip:. ~ North ﬂd%@w ;
oLk SC02046407 ) SENTENCE SHEET ;
DL Yes _D_NQE]_CMSUes.[;]_NQ[;I_HmaLYesH o) - _
In disposition of the said indictment comes now the Defendant who was B CONVICTED OF or [JPLEAYS ‘
TO: Mysdor/ Attempted Murder -
Pefiiotattonof § 16030029 of ths S.C. Codo of Lews, bezring CDR Code #3410 i
[J NON-VIOLENT (X VIOLENT [JSERIOUS (IMOSTSERIOUS [Mendstory GPRCEC (1§ TIasd5 !
wiminor 1st or Lewd Act) ;

The charge i [X]AsIndioted, [TJLegser Included Oﬂ’ense. {CJDefe sdant Waives Prasentment to Grand huy. {defendant's fnftials) !
The ple Withaut Negotintions or Recommendation, (3 Negotiated Sentence, [ ReCommendation by the Stats. -

ATIEST ) NGy 9

T3 et em ‘ 3 SCBa# endent ' Atomey for Defendant scBak |
';..‘ mEFORE, the Defetdant is commited to the tate Department of Corrections, L) County Delention Center, = " ~ :
ﬂpr,a detmn{nnm temof S d ~daya/morh, O wader the Youthfil Offender Act not to exceed —_Yours o '

mdlor to payefinecfs ____  ;providedihetupontheserviceof __ daysmemthsfvears sndfor payment
s i plus costs and assessments as applicable®; the balanos is suspended with prabation for . . .. o :

)‘nonnmb'bars and subject o South. Caroling Department of Probatlon,. Parole and Pardon Setvices: standard: copditionsof-  + = » -
- l*l.ajjcﬂ.wtm , which are incorporated by reference. o
S or [1 CONSECUTIVE to sentance on: _ e .

w2 ["The Defendant is to be given credit for time served porsuant to 8.C. Cods - § 24-13-40to be caluu!amd ard applied - ;
‘1 . by HiéStute Department of Corrections. T
& |_’_] The Defendant is to be placed on the Central Registfy of Child Abuse and Neglect pursuant to 3.C. Code §17-25—13S

® r!tmuant.w 18 U.5.C Sectlon 922,it Is unlawful for a person convicted af a vilation of Scetion 16-25-20 or 16-25-65 (Cnmmal

‘Dbmuﬂc leence) to sh!p,transport,pomss,or receive a firearm or ammunition. I
< SPECIAL CONDITIONS: ' .

15 EWWON‘ 0 Mmd ] peL WavesWearing ~ [JOvared  pTUP
,ﬂ.,,ﬁl{bf#l S pls20%fee 3 — ... dayn/houts Public Service Employment
"'-; Wt'l‘emx N ob(ﬂiﬂGED s D ';.' -
M,Ej .Sat by SCDPFPS . —  Auend Voc. Rehab. or Yob Corp.

TR - . May serve W/E begining
JRWI""': : Substanes Abuse Counseling O
& "l’Inc 8 . Remdom Drug/Alcohol testing [} + » --. -
1421506 (Aﬁsmm 1075%) $ : Fine may be pd. in equal, consecutive weekly/monthly

" 1{1 211(AX1) (Csxlw smge) 8100 SR GD  pmis.of § beginming
e 1, 1-211{A)(2) (UI Surx e) $100 § . " .
g 3842005 (DU Assesoment 2 +————— §___ padtoPublicDeforderFund - -
¢ §./96-1-286 (DUT Breath Test) 525 % Other; . s oo, .

A Proviss 479 (Publlo Def/Prob) - $s00 8
:&}IA-ﬂﬁzu-(I.amanorcchmdin 25 ﬁﬁa —

Surcherge) $130 7§

pe § *50.21-114(BUY Breath Test Fec) $s0 TR T
§~"§ 56-5-2942(9 (Véhisle Asssssment) $d0/ea  § ['J Appointed PDor Ap:

P (o{jso 90.5 (SCCIA Surcharge) $5 8 9.0 .
‘._,1 oCounty  (if paid in instafiments) $ duxing pribati|

5 aromL , $ 39 .
[ " Presiding Judgo
$ clakdfcuunl Dmﬁlmk ] j%%ﬁ . ludgsCade:

¥ ComRnpomr Date:

v/
scwémomom AITEST M%%NG %QE.ALJ)

o ALY
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0412712015  15:42 ' FX) P.011/033
w U DUULE CARULLNA ) AN RRLD LUUK L U GiNEA L DESDIUMNDS
COUNTY OF Charleston ;
STATE - vS. ) INDICTMENT/CASE#: __ 2014G51000765
' Denzsl Marguise Heyward ) A/VM: _MDOR13S
AKA: )  Dateof Offense: _S/16/2012
Race: BLACK Sex: M . Age: 2 ) SC.Cods § ;_16-11-0330(4)
DOB: __.... _ SS# )  CDRCodo#: _ 0139
élddrms: o 3 )
ity,State: 7in: A SC 20405
DL#: SIDF _SC03046407 ; SENTENCE SHEET
*CDL Yoo )Mo L] CMV Yes T} Nof]- Hemnat Yes] Mo .
In disposition of the said indictment comas now the Defendant who was CONVICTED OF ar CJPLEADS
TO: Armed Robbery :
Jnvioltionof § 16-11-0330(A of the 8,C, Code of Laws, bearing CDR Code # 0139
[ NON-VIOLENT [ VI [ISERIOUS  [XIMOST SERIOUS  [Mandatory GPS(CSC [ J817-3545
w/ninor Ist or Lewd Act)
The dmrge is: [X] AsTodicted, [TJLesser mcluded Offenge, [ JDufendant Walves Presentment to Grend Jury, (defendants initials)
Negotiations or Recommendation, [J Negotinted Sentence, [ Recammendation by the State,
SCBa# © Defendant Albmey R Defendant —m .
.'--*.“MiEREFO , the is commited to the Atonephrtment of Cérrections; [ Comnty Detbakibn'Ceiter, -..;
@Memmze oot ~§F) doyvmomtyEardhc [ underthe Youthfol Offender Act nok o axcecd yeus -
md/'gy_ fopayafioeofd ________J ; provided thatupon the serviceof days/monthslyears andfor payme payment,

'-'Sﬁ's", ; plus costs and assessmuents a5 applicable®; the balance is suspended with prpbation for.

ﬁ:onﬂ;sfm's and subjectto -South Earalina Dupaﬂmmof Probatien;- Pasole and Parden Services standard conditions of
prplzwon. which are incerporated by

ot CONSECUTIVEmsmnceon. 204 &S5 /o %'}
£ Defcndmtlstobepvenaedﬁﬂgrﬁmeswvedpmmmscade .§ 24-13-40 to bo calcnlated and applied . ,
ﬂﬁsmbepmmm:ofcmions

T vl b

SPECIAL CONDITIONS:

'!".
Ijmmmmont [:l Deferred [] Del WalvaBearlng ~ [JOrdmmed  PTUP : )
al:  § plus 20% fee: 3 days/hours Public Service Employment ,
t,i]?atyment'l'erms : . Obin GE)  []. I
sk Set by SCDPPPS Attend Voo, Rehab. of Job Cotp.
. - May serve W/E begining
Substence Abuse Counseling ~ []
aFme:. $ Rendom Drug/Aloobol testing . [
f. :§ 14-11-205 (Assemenu 1675 %) § Fine may be pd. in aqual, consecutive weaklylmonthly
SUE 14121 1(AY(1) (Conv, Sumhm‘s)n) :100 $ J00.00) pmts, of $ _ beghnniog .
§14-1-21|(A)(2)(Dm5mhugc : 100 .
B 56-8-2995 (DUI Assessment) s 3 $ . paidto Puliio Defender Fund
56-1-286 (DUI Breath Test) $25° 8 - ot N

# .?rovi.so 419 (Publlo DefProb)

ﬂiﬁvﬂmﬁnﬁfeﬁm&nﬁ
44218 (Drg Court Sucharge)
" §31:114(BUT Bresth Yest Fec)
sss-zoazo) (Vehicle Assessouent)

' ‘wmo 0.5 (SCCYA Strchiargey

. s%ﬁsc:mw (if paid in jpstaltments)
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04/27/2015 15:42 FAD P.0144033

~GTTAL U SULU LH LAKULLVA
COUNTY OF " Charleston

STATE ’ V8,
Denzsl Marquise Heyward

Y AR CUUKE U SyRNIIKAL DDLU

INDICYMENT/CASE#: __ 2014GS1000767

(AW _M998149
" 'Data of Offanse: _5/16/2012
80 Code § :_16-23-0490

CDR.Code #: _ 0549

AKA: .

Race: BLACK = Sexi M Age: 22

DoB: SS#:

Address: _ .

City,State.Zip:  Worth Charjeston, SC 29403

DL#: ______. SID#: 5C02046407
_*CDL_YZwQ_NnQ_MesQ—NoE—HnmawBsQ—N

In disposition of the said indictment comes now the Defendant who Nap X] CONVICIED OF or JFLEADS

TO: Possession of a Firearm ¢r Knife During Commission of & Violent Crime

inviclationof B 16-23-0490 of the 8.C. Code of Laws, bearing CDR. Cods # 0549
[J NON-VIOLENT (] VIOLENT [JSERIOUS [JMOSTSERIOUS  [JMemdatory GPS(ESC  [J8170%45"
w/minor 15t or Lewd Act)
'l‘he dmrga == Df As Indicted, {TJLesser Inoluded Offengs, [ JDefendant Walves Presenmuent to Grand Jury, (defendawnt's initials)
5 out Negotiations or Recommmendation, [ Negotiated Sentence, [J Recommendation by the State.

SENTENCE SHEET

—lvvv St Aot Nt St Nt ] e

" T8CBarF | E/Befnndant Attornoy for Delendant "TE:‘E%“
to the State Department of Corrections, [ Cmmty Detention Cenur, ’

o , [0 undetthe Youthfal. Offender Act notto cxceed
_md,m. & péy afiseof $ ; providd that upon the service of  _ daysfmonths/years end/or payment
# bfs. ; plus costs and assesstnents as applicable*; the balance is swspended with probation for

Ronﬂzblyem .and subject to. South Caroling Depamnen!-ofh'abaﬁon, Payole-and Pardon Services: standard' oondiﬂonp ot‘
ab) which are incorporated by .
vré CURRENT or B’OONSECUTNBtosantenuun. 2004 QS 0 765
3. 5acThe Defendmistobegivcnumdxtﬁurtnneamadwmmttos.c Gode . § 24134010 dmdapplied A
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(Jury panel out, 2:00 p.m.)

THE COURT: How about if we meet back

three or --

MR. APOSTOLOU:

and we'll start the motions

Does that work? Quarter to

Works for me.

THE COURT: Is that enough time? Do

you think it will take longer than that? I told

them to be back at 3:30.

MS. SHEALY: There will be three or

four people testifying.

THE COURT: Well, let's aim for 2:45,

and we'll get started and go until we're done and

then we'll start the trial. Okay?

MS. SHEALY: Okay.

(A luncheon recess transpired.)

THE COURT: All right.

MR. APOSTOLOU:

procedural matter first?

client,

Judge,

can we take up a

THE COURT: What's that?

MR. APOSTOLOU: Can we wait on my

Judge?

THE COURT: Yes.

Ready?

MR. APOSTOLOU:

Judge,

this incident
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occurred on May 16, 2012. On May 17th, officers
from the Charleston County Sheriff's Department
traveled up to Cross, South Carolina, which is in

the Myrtle Beach area where the Defendants -- or

 the victims live in that area. They went up and

they'interviewed the Defendant; Jujuain»Hemingway
-- the surviving victim I should say. They went up
and interviewed him for a three-hour interview. He
gave two statements in thatrinterview.‘ | |
The néxtAday they went up on the 17th,

May 17th; they took a photo lineup; they showed it

~to Mr. Hemingway. Mr. Hemingway was unable to

identify my client, Mr. Heyward, in that lineup.

They went back the next day on May 19th and they

 took a different picture, a different photo liﬁeup‘

with them'of Mr. Heyward. They shoWed-it to Mr.

Hemingway, and at that point he ideﬁtifieSf
Mr. Herard as the person that was out there
roadside on the night of May léth. |

‘My understanding -- this case has been
on the trial docket once before, Judge, in February
of 2014. The working understanding that I had up

until Friday of this weék was that the.pictures

- were different. He couldn't identify him on the

17th in that photo lineup. It was a different
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picture on the —-- the 18th was the first lineup.
The 19th was the second. The understanding I had
was he couldn't identify them because the pictures
were different.

In the May 19th picture, his jaws were

- bigger and he looked different, and that's the

‘working understanding I had up until Friday

afternoon at 5:30 when we got the State's
prosecutorial brief and found out in a footnote
that he could have identified him on the May 17th
photo lineup, but chose not to.

That is new information that I have
never heard before in the case. It's new
information Mr. McCoy had never heard in the case.
I want to know where that information comes from.

I have subsequently spoken to Ms. Shealy about it
and my understanding is that that's always been the
case, in the case.

THE COURT: Who told you different?

MR. APOSTOLOU: What's that?

THE COURT: Who told you different?

MR. APOSTOLOU: Well, no one. We had a
pretrial conference right before the February 2012
-- or 2014 trial date. At that time we asked about

the discrepancy, and the State told us that it was



N s, W N

10

11

12
13

14

15
16
17
18
19
20
21
22
23
24
25

R000021

83

because of the different pictures. ©No one ever

" told me anything different up until the

prosecutorial brief.

I think this is a -- this is a material
identification in this case which -- by the
surviving brother that puts -- if he is now not

telling the truth, this is information I would like
to know and I want to know when they got it, when
in the process, where this information came from,
and how they became aware of it, when-they became
aware of it.

Officer Lawrence is the independent
examiner for the May 19th independent lineup. He

wrote a police report that day about the

.identification. No mention whatsoever of any sort

of material misstatement by the victim. If the
identifying victim is not telling the truth and it

is not.anywhere in the 1,000 pages of discovery

‘that we have in this case, we're entitled, in my

opinion, to find out where this information came

from. When did he make this statement? To whom

did he make it? Who knew about it? And when and
how was it —-- how were we brought up to épeed on

it?

We were told at the pretrial conference
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-- now, Mr. McCoy was not the attorney of record at
that time, but he's been the attorney of record
since that time, and he wasn't aware of any of this
as well. I think this is a huge deal and a very
important part of -- the identification in this
case 1s a huge issue and a misstatement by him
where he knew but chose not to, I think that's a
huge fact change and I think we're entitled to find
out information about it.

THE COURT: Ms. Shealy, would you like
to address that?

MS. SHEALY: Just to make sure that the
record is clear, the defense counsel has had copies
of the two lineups that were shown to Jujuain
Hemingway, one in which he does not make an
identification, that was the 18th, one in which he
does which is one day latér, the 19th. From the
very begiﬁning when I spoke to Jujuain, he always
told me he could have identified him that first
time, but he chose not to.

He'll be here . for the defense counsel
to ask, why did you not tell us that first day --
why didn't you tell the officers the second day why
you hadn't identified him the first day and why

didn't you tell the officers the first day that you
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could identify him? So the defense certainly
hasn't been prejudiced by anything. They can
inquire all they want regarding that through
cross—examination. From the very first time I met
with Jujuain, that's what he has maintained.

Now, I was never questioned by defense
counsel about the circumstances. I understand
Mr. Apostolou is indicating that previously —--

THE COURT: I'm gétting the impression
that he's suggesting that someone, whether it's you
or another Solicitor, misrepresented that to him.
Well,.he didn't ask and I didn't say, but if

somebody misrepresented something to him, that's

-another matter I suppose.

MS. SHEALY: Certainly, Your Honor.
The best way I can answer that is, number one to
say, that I don't even .remember that part of that
conversation, but I certainly would not have

misrepresented it. It doesn't better my situation

‘very much for him to have been able to identify him

the first day and not to do so, go back in the

second day, identify him, but not tell the officers

- that he could have the first day before.

I haven't tried to manufacture

something that makes this seamless and
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understandable. I have given him the facts that
Jujuain Hemingway gave me. He is correct, Jujuain
Hemingway did not tell the first officer, I can ID
him, but I am not going to. Jujuain didn't tell
the officer that. The next day --

THE COURT: Who did he tell that to?

MS. SHEALY: He only told it -- he told
it to us first.

THE COURT: Us being?

MS. SHEALY: The State, at .our office.
At our office. The second day when Charles
Lawrence showed him a lineup and he does identify
him, he doesn't tell Charles Lawrence I could have
identified him the day before. So, I mean, he's
got great fodder for cross-—-examination. I didn't
manufacture this. ©Now, I understand that he -- and
I do believe he genuinely believes that that status
conference that we had with Martha Kent when she
was representing him, that there was mention made
of the second lineup does show Denzel Hayward in a
different depiction, because one's a DMV and one is
a mugshot; however, I don't remember any discussion
concerning the circumstances of the first ID being
discussed.

Frankly, it is what it is. It's not a
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great situation for the State. I mean, I certainly
think it's allowable, but he's going to have a
great time on cross—examination about him with
JujUain'Hemingway.

THE COURT: . So it's your position that
you didn't misrepresent anything to him and if he
was acting under a misunderstanding that was of his
making?

MS. SHEALY: Well, I hate to assign it
of his making. I mean, I don't think thét he —— I
think that he --

THE COURT: He understands what he
understands for a reason.

MS. SHEALY: Right.

THE COURT: And I guess he's saying
somebody on the State's side gavé him either false
information or nudged him in the direction so that
he would believe something other than what, in
fact, happened.

MS. SHEALY: Well, let me address that
first. I would unequivocally say I neither gave
him false information nor tried to nudge him in the
wrong direction. He has been very diligent in this
case, so I don't want to assign to him that it's

his fault that he misunderstood. Do you understand
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what I'm saying? But, on the other hand, in no way
would I misrepresent that to a defense attorney.

THE COURT: Well, I understand that
neither of you are -- want to accuse each other of
either making a false statement or a
misrepresentation, and at the same time you don't
want to say, well, I'm sorry if you were operating
under a misunderstanding, that's your problem not
mine. Butvhe got it from somewhere.

It may be that he just -- you know,

that's his problem and he misread something, but it

can't be -- it's hard to imagine how it can be
both, that -- I mean, I'm trying to figure out how
he was —-- how he got under this misunderstanding,

and it wasn't somebody from the State that either
told him wrong information that has changed, or
nudged him and -- well, you believe what you
believe and‘if YOu happen to believe something —--

MS. SHEALY: Except I don't operate
that way.

THE COURT: Well, I am not accusing you
of it --

MS. SHEALY: This is what --

THE COURT: -- trying to reconcile the

two things.
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MS. SHEALY: Right. This is what I
would say happened, but, of course, I don't have
a.—— you know, a transcript to go back over it. I
think when there was discussion when we were
meeting —-- and there is a difference between the
picture of Denzel in the first lineup and in the
second, there was some discussion about that.

I can certainly see how he may have
taken it to mean, oh, that must be why he didn't ID
him the first time. I'm just saying I did not
articulate that} because that was not what I
understood.

THE COURT: If I understand your
position that hé leaped to the wrong conclusion,
rightly or wrongly, it's his —-- his
misunderstanding of his own making is nothing that
the State affirmatively misrepresentedlor led him
to believe.

MS. SHEALY: I would definitely say the
State did not affirmatively misrepresent anything
or nudge him or encdurage him to believe something
different than I knew.

THE COURT: Okay. Well, I don't know
what to say other than -- unless you have some

evidence of an intentional misrepresentation of



S W N

~ o O,

10
11
12
13
14
15
16
17
18

19

20
21
22
23
24
25

R000028

90

something to the State, then I would say, well, you
just have to cross-examine the witness over why
didn't he tell these people that.

But Ms. Shealy says she didn't tell you
anything different and it kind of sounds like, you
know, you believe what you believe, but you
believed it wrongly.

MR. APOSTOLOU: Okay. Well, I would
say other counsel in this case believed it wrongly
also, but -—-

THE COURT: Well, unless you want to
say, well, we had a hearing and she told me
something different, what am I supposed to do
exactly?

MR. APOSTOLOU: I think there's
information about this -- I would like to know from
Ms. Shealy, or from the State more accurately,
things that perhaps Mr. Hemingﬁay doesn't know. I
mean, there's a thousand pages of discovery and
there's no mention of it anywhere in the entire
case. _

THE COURT: It sounds like the kind of
thing that might be a work product note where they
go, well, you know, this is what my belief is the

witness said, or this is what my understanding is



S W N

~l o U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

R000029

91

of what the witness said. They're not required to
send that to you.

You've got the statements. You believe
what -- you made the conclusions and operated under

the assumptions under which you got from reading

those statements. If it happens to turn out to be

incorrect, that's one thing. If it's something
changed and they just dropped it on you at the last
moment, well, that's a whole other thing. But it's
entirely another thing to say, well, somebody
miSrepresented something to me, and I've been
operating under a misunderstanding for this period
of time, and that's because they told me something
different than what they're telling me now.

So I'm just trying to get to what it is
that you're exactly saying is the problem here.

| MR. APOSTOLOU: This is a -- this is a
lie, basically. TIf he's shown it by the accusing
witness in this case, this is a material
misrepresentation. I think that it is --

THE COURT: Who are you saying made the
material misrepresentation? Since you put it out,
that's what -- if you want to say it, you have to
tell me who made it.

MR. APOSTOLOU: Well, what I would like
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to know is exactly when this information was
brought to the State's attention and to whom it was
made to.

THE COURT: Well, when did you have
your meeting with the witness and he told you for
the first tiﬁe that he could have identified the
person the day before, but he chose nof to?

MS. SHEALY: I will be able to tell you
by —- hopefully, by my notes from the first time I
talked to him. There may be notes on my computer
system that may not be in this file. I may have to
send somebody back to the office to look through
our notes from when we spoke to him because
sometimes I enter it on my computer. I have notes
here, lengthy notes, but they're not dated.

I met with his entire family that day,
so that would have been one of the earliest ones
when I got the entire family in. And then I
remember meeting individually with Jujuain on that
day.

MR. APOSTOLOU: May I inquire of what
date that is?

MS. SHEALY: I don't have a date on
this. I think our PC notes would reflect whether

the whole family came. Probably the witness
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advocate would indicate that date. If you want me
to have somebody to go back over there —-- Then I
have another set of notes reflects a conversation
about his brother saying -- what happens 1is, when
Julius Alekander goes over there on the 17th, you
can hear in the background of the recording -- his
brother is there, his mother is there. They were
trying to encourage him to be cooperative with the
police.

And his brother uses the name, Fat.
His brother injects that name, Fat. Okay.. And
those notes are also -- those entries are also in
my notes.

THE COURT: This presumably took place

- after the identification and photo lineup?

MS. SHEALY: What did, I'm sorry?

THE COURT: These statements that
you're saying right now took place after the photo
lineup was made?

MS. SHEALY: The one I was just
mentioning, about Fat?

THE COURT: ©No -- the meeting. The
meeting, yes.

MS. SHEALY: Oh, yes, the meeting with

us —-=
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THE COURT: Would have been after
5/19/12.

MS. SHEALY: Yes. What I was
indicating is in my preliminary notes we were
discussing how his brother, during the interview of
Jujuain, is the one who mentions the name Fat.

-~ THE COURT: Okay. I guess I'm asking
you, Mr. Apostolou, what are you asking me to do?

- MR. APOSTOLOU: Well, Judge, I think
it's improper to focus on material representation
more so as a duty to disclose. When a person lies
about an identification that they could have made,
but chose not to, I mean, that's a material item
that needs to be sent to the defense attorney and
sent to the defense. 'I‘mean, I think that it's not
a matter of material misrepresentation. This is
information that we need to know about and the
State is in possession of it. 1It's not a matter
of, did we discover it? It's a matter that the
State needs to tell us about it.

THE COURT: I repeat my question, what
are you asking me to do?

MR. APOSTOLOU: Is there any other
material information in this case that we are not

aware of?
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THE COURT: Are you asking me or her?
"MR. APOSTOLOU: I'm asking -— I'm
informing you —-

THE COURT: I have no information --

MR. APOSTOLOU: I'm informing you that
these are the concerns that I have in a man that's"
on charge for murder here.

THE COURT: I will use the example that
both Mr. McCoy and Mr. Davis both brought to the
Court's attention during the jury selection, that
they recognized somebody but didn't know where
from. That's wonderful information to have, and my
question to both of them, what do you want me to
do? And I'm asking you, what are you asking me to
do?

‘MR. APOSTOLOU: Well, I guess the
answer to that, Judge, is get to the bottom of it.

THE COURT: Is what?

MR. APOSTOLOU: Help us get to the
bottom of where this information came from, when it
came to their attention --

THE COURT: She's saying it took place
sometime after May 19th of 2012, and a date yet to
be determined.

MS. SHEALY: That's correct, when his
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whole family came up. His whole family came up for
their initial meeting and I met with Jujuain
separately from them, but also together with him.
But I took him separately.

Judge, just for the record, what you
know because you've had other trials with me, Mr.
Apostolou and I have never had a trial together,
but I think I go beyond what most people do in
giving information. I share the photographs, I
give them the thumbnail drive, I answer any
questions that they have, I tell them the witness
order, things that other people play games with.

I do not play games. I can see, -
however, how it would be frustrating to Mr.
Apostolou if he was operating under one thought
process to learn that it's something different, but
I think the big question is, first of all, did I do
it intentionally and did I do anything? Or -- and,
additionally, how has this prejudiced him? He's
got all kinds of stuff to ask Jujuain Hemingway
about on cross.

I've been concerned about various
issues regarding the lineup process, not that I
think they were incorrect, but thinking about what

they are going to do. It's not as if his learning
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with clarity what happened on Friday in any way is
a disturbance to his preparation for the trial.
He's just going to have to ask different questions
than he had anticipated in Mr. Hemingway's cross.

THE COURT: Again, 1f there something
that you want me to rule on, I will rule;

otherwise, call the first witness. You haven't

‘asked me anything to do yet. You brought this to

my attention, asked her questions, she's answered
them, presumably she can get somebody to look up
the exact date maybe that information took place,
but at this point you haven't asked me to do
anything so let's call the first witness.

MS. SHEALY: Julius Alexander.

Your Honor,“Jujuain Hemingway is one of
our victims in the case. Obviously, this process
is going to be discussed.

THE COURT: He'll need to —--

MS. SHEALY: Stay oﬁtside.

THE COURT: What is this witness's

.name?

MS. SHEALY: Julius Alexander.

JULIUS ALEXANDER,

being first duly sworn, testified as follows:.

THE CLERK: You may be seated. Sir,
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Julius Dewayne Alexander —-Direct 98
Examination by Ms.Shealy

once seated, if you could, please state your first
and last name loudly and clearly into the
microphone and spell your last name.

THE WITNESS: Julius Dewayne Alexander,
A-L-E-X-A-N-D-E-R.

DIRECT EXAMINATION

. BY MS. SHEALY:

0. Detective Alexander, were you working
for the Charleston County Sheriff's Office on
May 17th of 20127

A. Yes, ma'am, I was. |

Q. And were you tasked with travelling to

Longs, South Carolina?

A. Yes, ma'am.

Q. What was the purpose of travelling
there?

A. To go and locate Jujuain Hemingway to

do an interview, try to gain information about the
situation that occurred.
Q. Okay. And in doing so, did you, in

fact, record his statement process?

A. Yes, ma'am, we did.
Q. Was Detective Khan also with you?
A. Yes, ma'am.

Q. So you would have arrived there the
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same day that Jujuain would gave gotten out of the
hospital; is that correct?
| A. Yes.

Q. Could you describe to the Judge briefly
what the house was like when you got there?

A. There was a lot of family members
there, I assumed that they were mourning the loss
of their family member. You know, just pretty much
family there.

Q. Okay. When you and Detective Khan got
there, did they ask some of the people to leave the
home? -

A. I believe when we got there, some
people had left from inside of the house to the
outside of the residence.

Q. "During that process of talking to
Jujuain Hemingway, describe to the Court was he
very forthcoming or was it more like pulling teeth?

A. It was kind of like pulling teeth. I
believe he was somewhat scared, you know. He was
just kind of -- he talked very low so it was kind
of hard to understand him.

Q. When you say that he talked low, had
there actually been an injury to his mouth?

A. Yes, ma'am, there was.
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Q. And he received medical care because of
that?

A. Yes, ma'am.

Q. And that occurred during the incident

in question?

A. Yes, ma'am.

Q. Did he begin writing a statement when
you and Detective Khan were interviewing him that
he did not finish?

A. First we talked and then he wrote the
initial statement, and we believed that -- you
knéw, we was unsure if he was giving us the total
truth with the little information that we had at
the time.

Q. Okay. Let me show you -- let me show
you a three-page statement that is unsigned by the
author of it. Is that the first statement that he
began writing out?

A. Yes, it is.

MS. SHEALY: Your Honor, can I have
this marked as a Court's Exhibit?

THE COURT: Yes, ma'am.

(COURT'S EXH. 1, Copy of statement, was
marked for identification.)

BY MS. SHEALY:
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Q. Did you all have kind of a
come-to-Jesus talk with him about telling what
happened?

A. Yes, ma'am; when we thought that he
wasn't telling the truth.‘

C Q. And when you say, not telling the
truth, can you elaborate on that? Did you think he
was telling you a lie or wasn't telling you what he
knew? -

A. I just didn't think that he was telling
us everything that he knew.

Q. Okay. Present with him were his mother
and his brother, Kareem? His brother, Kareem, was
in there too? |

A. Yes, ma'am.

Q. Could you tell the Judge whether or not
they were encouraging him to cooperate?

A. Before we did the second statement,
they were encouraging him to be 100 percent honest
with us.

Q. Okay.  After that, did you gain a
six-page statement from Jujuain Hemingway?

A. Yes, ma'am, I did.

Q. Aﬁd I'1l show you this, and just ask

you if that's a copy of that statement.



w N =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

R000040

102

A. Yes, ma'am.
Q. Do you have a copy with you as well?
A. Yes, ma'am.

MS. SHEALY: Your Honor, could I have
this marked as a Court's Exhibit?

(COURT'S EXH. 2, Copy of six-page
statement, was marked for identification.)
BY MS. SHEALY:

Q. Could you tell the Court please —— and
then drawing your attention to page 2 of the
six-page statement, did Jujuain Hemingway give you
descriptions of the people who came in and
assaulted and ultimately killed his brother?

A. Yes, ma'am.

Q. And could you tell the Court what those
descriptions were? You can begin at the top of the
page. |

A. Okay. He stated and I quote, this dude
in a red shirt with a low haircut with a beard,
about, I believe, 6, 1, opened my brother's door
and punched him in the face. Another dude in a
white shirt about five foot or so came running up
to my brother's side of the car and told him to
move and told me to move or he will kill us.

Q. Okay. And then regarding a female that
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was also present at the scene, do you recall his
giving you a description of the female, looking at
page 4 of that statement? Under 57

A. He described her as a black female
about 150 pounds, ponytail hai:style, and she had
jeans and a gray shirt.

Q. And then at entry 4 on that same page,
did he give you greater detail about the person who
had kicked him?

A. Yes. Stated that the person was 6, 1,
about 200 pounds, had on a red shirt and some face
hair, black male.

Q. Okay. And then in section 2 of that
page, did he describe the weapon that was used and
the other male that was present?

A. He stated that the weapon was a black
Rohm with a banana clip. He said the guy was
skinny and brown, 5, 10, wearing a white shirt with
shorts and he had a Geechie accent. -

Q. So you had gained all of that
information'on the 17th; is that correct?

A. Yes, ma'am.

Q. And that was actually -- the incident
occurred at 11:30 p.m. on the 1l6th,; spilled over

into the 17th, and you were talking to him that
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same day?

A. Yes, ma'am.

0. Do you remember how old he was at the
time?

A. I think about 17 maybe.

Q. Okay. Now, do you recall Kareem

Hemingway indicating that he was hearing it was
someone named Fat who had done that?

A. I think he might have made that
statement when I was there.

Q. When you were talking to Jujuain
Hemingway on the 17th, did you have any names for
any suspects?

A. No, ma'am, I did not.

Q. Okay. So you then traveled back to
Longs the next day, the 18th?

A. Yes, ma'am.

Q. When you went on the 18th, did you go
with two lineups?

A. Yes, ma'am, two photo lineups.

Q. Okay.

MS. SHEALY: Beg the Court's indulgence
just one second.

BY MS. SHEALY:

Q. Okay. So you went back on the 18th.
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You took two lineups with you?

A. Yes.
Q. Had you prepared the lineups?
A. No.

Q. Who had actually gotten it together for
you?
A. I believe it was one of the other
detectives, I'm not sure.
- Q. Okay. And I'm showing you the lineup
that you showed Jujuain at 3:20. Can you take a

look at that and tell me whether that's the lineup

that you showed‘him?

A. Yes, ma'am. This is one of them,
anyway. _
Q. And then at 4:35, you showed him a
second lineup?
A. Yes, ma'am.
Q. And 1is thét the second lineup?
A, Yes, ma'am.
THE COURT: Your Honor, I would like to
have these marked as Court's exhibits.
- THE COURT: All right.
(COURT'S EXH. 3, Copy of lineup, was
marked for identification.)

(COURT'S EXH. 4, Copy of lineup, was
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marked for identification.)
BY MS. SHEALY:

Q. Now, had you been advised as to whose
photographs were in the lineup before you took
them?

A. No, ma'am.

Q. If you could, go through the process
you took Mr. Hemingway through in presenting him
with these two lineups, this one being the first
one. Tell us how that procedure worked.

A. Usually what I do is I fill out the
initial information at the top as showed, and then
I would go through the course of reading him the
iﬁformation, allowing him to initial by each one of
them, and also filling his name out at the bottom
and signing it as him being the witness. And
then -- go ahead.

Q. I'm sorry, go ahead.

A. Then I would -- once he's done with
that, you know, and I ask him if he completely

understands. Once he said that, I showed him the

"photo lineup and allow him to take as much time as

he needs to look at the photo.
Q. And after doing so, could you describe

for the Court whether or not Mr. Hemingway
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indicated he knew anyone or could recognize anyone
in the lineup?

A. From what I recall, he did not know
anyone 1in the photos.

Q. What did you ask him when you_showed
him the lineup? What was he advised to look at?

A. Initially, we-usually ask them if they
know ahyone in the photo lineup or if this is one
of the suspects possibly involved in the incident
where his brother was killed in that incident.

Q. | And Mr. Hemingway indicated that he did
not recognize anyone?

A. He said he did not recognize anyone.

Q. And then also with Court's Exhibit 4,
did the same process take place?

| A. Yes, ma'am.

Q. And when he was shown those
photographs, did he identify anyone?

A. No, ma'am, he did not.

Q. Do you know now who is in each of theée

lineups or not?

A. Not necessarily.
0. Detective Owen would know?
A. Yes.

Q. OCkay. Was there any other effort on
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the 18th when you went there to encourage him to
tell you what he knew, or did you feel like he had
done that in the statement the night before?

A. No, not the night before, but that day
I felt he did give a better statement, a better
detailed statement.

Q. On the 17th?

A. Yes.

MS. SHEALY: Okay. I have no further
questions. Judge, I was going to allow you to look
at the different items that he read out to Mr.
Hemingway that he initialed. He's indicated that
he did that. I don't think I need to go over each
of them in your presence.

THE COURT: Okay.

MS. SHEALY: Answer any questions the
defense may have.

THE WITNESS: Okay. -

BY MS. SHEALY:

Q. One other question. Did Jujuain
Hemingway ever tell you that he wasn't truthful
when you showed him the lineup?

A. No.

Q. He never told you that?

A. He never told me that.
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Examination by Mr. Apostolou
MS. SHEALY: Okay. Thank you.

CROSS-EXAMINATTION

BY MR. APOSTOLOU:

0.
Alexander?
A.
o
correct?
A,
0.
about 11:30
A
occurred?

Q.

Detective Alexander? Officer

Detective, yes.

So the incident is on May 16th; is that

Yes.

And on May 17th -- it's May 1l6th at

p.m., right?

You're saying when the incident

It was late at night on the 16th, the

incident occurred, right?

A.

Q.
hospital at

A.

Q.
interviewed

| A.-

Q.

I'bélieve‘so, yes.

. Okay. And Mr. Hemingway got out of the

MUSC around noon on the 17th?

I believe so.

And you went up on the 17th and

him?
Yes.

And I think you described it as kind of

like pulling teeth?

A.

Yes.
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Q. He wasn't being terribly cooperative
with you?

A. Well, I mean, I kind of believe that,
but, you know, at the time he -- his mouth was
hurt. He was still mourning over the loss of his
brother and, you know, we just thought that he was ,
telling us some information, but he wasn't giving
us every little detail that