THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas for the Ninth Circuit

The Honorable Thomas Russo, Circuit Court Judge ‘REC‘EKVE

CASE NO. 2011-CP-10-05774 w1 3201
APPELLATE CASE NO. 2016-001632

'§.C. SUPREME COURT

PAVILION DEVELOPMENT CORP. & LARRY MCNAIR,...................oo . Plaintiff/
Appellants,
V.
NEXSEN PRUET, LLC.....oo e Defendant/ Respondent,
AND
DC & SONS, LLC ..., Counterclaim Defendant.

APPELLANTS’ MOTION TO AMEND/SUPPLIMENT THEIR DESIGNATION OF
MATTER ON APPEAL TO INCLUDE A DOCUMENT RESPONSIVE TO AN
ARGUMENT PRESENTED IN RESPONDENT’S INITIAL BRIEF

Appellaﬁts Pavilion Development Corp. (“Pavilion™) and Larry McNair hereby move
before this Honorable Court to amend/supplement their Designation of Matter on Appeal to
include a document responsive to an argument raised by Respondent’s in their initial brief. In
its initial brief, Nexsen Pruet claims the denial of Appellants motion to amend their complaint,
(and thus the loss by Pavilion and McNair of the right to bring their malpractice claim against

Nexsen Pruet as the statute of limitations ran during the appeal of the novel issue of the




assignability of legal malpractice claims), is just because, “Appellants confessed judgment for
an unsupported amount.” (Respondent’s Brief, p. 18). In their initial reply brief, Appellants
refute this statement by way of citation to the pre-trial brief, which was submitted to the trial
judge before the settlement agreement, which included the confession, was reached. It is the
pre-trial brief that Appellants seek to include in the record on appeal. The argument that
judgment was for an “unsupported amount” was raised by Nexsen Pruet in the initial appeal in
this case concerning the assignability of legal malpractice claims. In response, the pre-trial brief
was included in the Record of that appeal at pages 67-114. Appellants now seek to include the
document in the Record of the current appeal as Nexsen Pruet has again raised the issue of
whether the judgment is supported.

The South Carolina Appellate Court Rules state, “A party shall not include any matter
in his Designation which is not relevant to the appeal.” Rules 209(b) and 210(c) SCACR. The
pre-trial brief is relevant and demonstrates that the elements of DC & Sons’ damages which
comprise the $4.5 million confession of judgment are all real: (1) a lost real estate contract
which would have realized a profit of $2,852,000; (2) sums actually paid by DC & Sons in
interest on the mortgage it had to keep in place because of the inability to close and the cost of
refinancing; (3) the $50,000 earnest money deposit; and (4) prejudgment interest at the statutory
rate. The trial judge had already granted summary judgment as to Pavilion’s liability, and the
damages were hard figures. Further, the parties had exchanged and Judge Young had received
trial briefs as well as binders of 147 trial exhibits and 12 depositions, including: Plaintiff’s
Exhibit 95, which was the back-up contract DC & Sons lost; Plaintiff’s Exhibit 139, which was

the closing statement on the refinance of the mortgage showing interest and the closing costs



paid by DC & Sons; and Plaintiff’s Exhibit 72, which was the contract with Pavilion showing

the earnest money deposit of $50,000. (See Exh. A).

Appellants seek to include the document that refutes Nexsen Pruet’s contention of an

“unsupported judgment” — a document that is relevant to the issue raised by Nexsen Pruet in

this appeal.

On this | J day of July, 2017
Charleston, SC

Respectfully submitted by:

ANDREW K. EPTING, JR., LLC

MEE S
Andrew& . Epting, Jr.
Jaan G. Rannik
Michelle N. Endemann, Special Counsel
46A State Street, Charleston, SC 29401
Phone: 843-377-1871; Fax: 843-377-1310
ake(@epting-law.com
jgr@epting-law.com

mne(@epting-law.com

GEORGE J. KEFALOS, PA

George J. Kefalos

46A State Street, Charleston, SC 29401
Phone: 843-722-6612; Fax 843-377-1310
George@kefaloslaw.com
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

DC & SONS, LLC
Plaintiff,

VS.

RICHARD H. COEN, LOWCOUNTRY
CAPITAL, LARRY MCNATR,
COENCO, LLC, & PAVILION

DEVELOPMENT CORP.

Defendants,

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT

PAVILION DEVELOPMENT
CORPORATION, .
. Plaintiff,

TS,

DC & SONS, LLC,
Defendants. .

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: 2008-CP-10-4675

PRE-TRIAL BRIEF OF DC & SONS |

CONSOLIDATED UNDER
CASE NO. 2007-CP-10-1457

I Name of each attorney, court identification number, full name of each firm:

Orni behalf of the Plaintiff; |

George J. Kefalos, Esquire
SC Bar No.: 3325

George J. Kefalos, P.A,

3 State Street . .
Charleston, SC 29401

P:843-722-6612; F 843-377-1310

George(@kefeloslaw.com

Andrew K. Epting, Jr., Esquire
SC Bar No.: 1908

Michelle N. Endemann, Esquire
-SC Bar No.:- 79894

Andrew K. Epting, Jr.,, LLC -

3 State Street

Charleston, SC 29401

P: 843.377.1871; F: 843.377.1310

ake@epting-law.com
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0.  FACTS

A.  THE CLAIM:

1, The contract between Plaintiff and Defendant Pdﬁllon' L

.In 2006 DC& Sons, LLC (referred to as “DC & Sorls" or “the Crowleys") owned &
pxece of propcny on thc waicrfmnt of Shem Creck inMt. Pleasunt known s the Comge on the
Creck. ]p August 2006, the Defendant Pavthqn offered to buy Lhc properly for $5 million. :
closing in 4 nionths. Thc':bcfcndaht Pavilion put up $50,000 asean‘w‘st' money. The only’” .
requirement on the part of the Crowleys was to dchvcr title. Pavilion failed to honor thc contract
because of thc clmms to the Couagc on the Creek propcrty made by thc Coen Dcfcndaum
(Richard Cocn Lowcounlry Capital nnd Cocho)

2. Intcrfcrence by‘lhe Coen Dcfen'dxmts-
The Coen Defcndnnls contacted Pavilion and told Pavilion that DC & Sons could ot

deliver utlc bccuusc the Coen Defendams hﬂd the nght to buy and/or lease- the Comige on the

Creek property. The Coen Defendants told Pavﬂwn that if it bought the property, it would not be

able to dcvcloj:'fhc property because the Coen Deferidants had a claim to the'property.

This caused Pavilion concern, and it nskcd bC: & Sons if there was uny truth m the clmm

The Cocn Dcfcndams’ clmm came as a surprise 16 DC & Sons. It was true thata yearor ;-

so earlier, the Crowlcys had a dispute wnh thc Coen Dcfendants about whax rights the Coen .-
Defendents m.lght bnvc to the Cottage on the Creck prcpcn’y But, DC & Sons sctﬂcd thm old
dispute when thcy boughl the proparty from the prcvxous owner and paid t.hc Coen enutxcs over
$280,000 for }hem to give up aay claim théy mxght have or would ever h_a\{g in the propcny.

Thie Defendant Pavilion had concern about a possible cloud on title and asked DC & Sons

for assurance that the Coen Defendants had no lease. DC & Sons insisted there was no lease on -
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the property and cven provided Defendant Pavilion with a capy of the release documents

pmviously signed by the Coen DcfendnntsA Despite these assurances, the Defendant Pavilion,
who had ynt to get its prt;pt:rty zoned ag it wamcd found it couvcmcnt to accept the Coen
Defendants’ explnnatmn )

Defendant Pavilion insisted that it was prepared to close if only DC & Sons would clear -
up the Coen Defendants’ claim, DC & Sons maintained thm the Coen Dc[cndants had no
mtcncst in thc property.and- ofrcrcd Defendant Pavilion title insurance against thc Coen
Def‘endnms clmm. Beyond thnt DC & Saons pointed out they had no control over the Coen
Defendants and were ungble to resolve his claim. Under these circumstances, DC & Sons
insist.:d that Defendant Pavilion either accept the titls insurance and close on the property or
release thr..m from the contract. DC & Sons hiad & back up buyer prepared to pay $5-5A5lmillicn
for the Cottage on the Cr:ck property. Pavilion would ncithcr close nor release the property.

3 Dcfendnnt Pavilion’s wrongl’ul conduct

Dcfcndant Pavilion’s response to DC & Sons’ dcmand to close or gmnt a rclcasc from the

comrnct was cvasnvc When DC & Sons asked Defcndnm Pavilion to mthcr closc on the contract

or rclcasc DC & Sons from the contract, andxon filed a lis pendens and sued DC & Sons for

specific pcrformance
Inits ;uit, Pavilion alleged it was ready vvillfng and able to close and filed three ¢laims;
one to quiet title, one for.spcciﬁc performance, and one for declaratory relief. The Defendant

Pavilion named the Coen Defendants but never served them. Without the Coen Defendants® .

" joinder, no court could ever resolve the Coen Defendants' claim. DC & Sons did not have the

ability to clear the title issue. Under these circumstances, a suit for specific performance will not
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lic'. Further, Ddenﬁant Pavilion was itself in breach of the cantract for failing to give proof of
financing or that it was financially capable of closing, and was thercfore barred from bringing o

claim for specific performance.
" Defendant McNair, kno;nng Pavilion was in b@ch, knowing Pavilion would not close,
knowing sp?ciﬁc pcrfqrmancc. would not tie, and knowing quict title could not be a obtained
without serving the Coen Defendants, authorized the lis pendens to get his $50,000 camest
money l.)ack. and force a cheaper pricc. for the property. An agent is always personally liable for
his own torts. See Long v, Norris & Associates, Ltd., 558 S.B.2d 5 (S.C.App. 2000). Eventually,
the Pavilion Dcfcpdantsl(Pavihon and McNax:r) stipulated thzllt the Coen Defendants had no
mterest. (leasehold or otherwise) in the property and dropped Ihc‘ claims for specific ‘
pcrﬁ:ernncc, quiet title, and du':lamtory judgm;nL (Exhibh 1). Still the Pavilion Defendants
refused. to d‘rop the lis pendens until DC & Sons ugreed to & rcéum of the their carnest money — a
clear abuse of process, and a request Lhai DC & Sons refused. This Court dissolved the lis '

pendens as wrongful on March 23, 2009. (Exhibit 2)
" THE DEFENSES
The Pavilion Defcndnntls clnim a clond on title

B.
The Pavilion Defendants claim they were justified in refusing to close as the claim by the

1.

Coen Defendants created the rensonnblc probublhty of litigetion.
.DC & Sons rcsponds tha! arcasonablc pmon, informed of all the facts would not

consider the claim of the Coen Defendants to be a cloud on title. This is evidenced by the fact

7 All this created the anomalous situation whereby Defendant Pavilion glained it wanted to purchase the property,

and would not aliow the Crowleys to sell the property to enother, but refused to buy the property because It insisted
that the Coen claim be resolved. However, DC & Sons bad no power to force the Coen Defendants to relinguish the

claim, and since Dofendant Pavilion did not serve the Cocn Defendants in the case, the litigation wnuld never

resolve the Cocn Defendants’ claim, This is addressed in the legal i: issues soction below.
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that Defendant Pavnlnon has since filed a stipulation with the court that the Coen Defendants had

1o leaschold interest in the pmperry and 'that a title insurer was preparcd to writc ntlc insurance.,

But even this is not the pomt a3 DC & Sons does not sue for failure to close, but for abuse
of process for improperly filing a lis pcnd:ns in order to forcc the retum of thc earnest money.
Dcfcndants Clnim They Did Not Abuse Proce, ' .

2.

) ) . The Pavillon
_The Pavilion Defendunls claim that they did not abuse pmccss hy filing a lis pendens.
The Puvxhon Defendants claim they were merely u'ymg 1o enforce their rights under the contract

and relied on thcxr attorneys’ adv1ce
: Howsver. xsgardlcss of the Pelwx]ion Defcm'dams' ¢laims of good faith today, a buyer may
not bring a specific pcx;fomgancc suit if the seller is ungble to convey the title desircd. See Finley
v. Burgoyne, Dud, Eq. 133, 1838 WL 1653 (SQ App. Eq. 1838). Moreover, it js improper to
maintain an action for specific performance when a seller is not ready willing and able to close,

and Pavilion concedes in deposition that it was not ready, willing and ablc to close given the
Coen Defendants’ claim. (Exhibii 3, Dcy;é.'of Larry McNair, pgs 66-68) Furtlicr, Pavilion
concedes it was using the lis pendens to get its cﬁrﬁcst money back and ilo get a reduced price for

the property. (Exhibit 4, Depo. of Larry McNair, pg 70, line 19 through pg 71 line 8, pg 72, line

ery. ibit 4, .
425). . : .
3. The Pavilion Defendants Claim Théy Did Not Breach The Contract
The contract and the testimony erc un&isputed. The contract 'requi}cd D;f:ndant Pa‘l/iljoi\‘

to provide the Crowleys with financing information within 30 days. The failure to do so

constitutes & default under the contract. Dcfendant anxlnon does not dispute that it failed to
Y and the Crowleys called a default because of it.

a

provide thc fi
(Exhibit 5, Depo of Larry McNau, pgs 42-44)
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4. Conclusion ag.to Facts:

Exhibit 6 is the proposed order submitted by DC & Sons and not signed by this Court. It

is attached as the issue a5 to Pavilion is not whether the lis pendens was proper as this Court has

. ruled as of March 23, 2009 it was improper. The issue as to Pavilion that remains is how soon in

the filing of the lis pendcns was it impropcr. This is going to be & Icgnl ruling, as set forth in the

proposed order, as Pavxl:on concedes the lis pendens was filed to collect lhe eamest money, was

to negotiate a Jowcr price, was not to obtum specific pcrformancc as they would not close knew -

that a third party obstructed the closing, and were i breach of contract themselves,
III. LEGAL AUTHORITIES
A, Abusc.: of Process

1 “Thc;-e are two essential cl:mcms'requir.ed fn;r an abuse of process action: (1) an
ulterior purpose, a;md 2)a willful act in the use ok the p;ocess not proper in the regular co'nducl
of the proceedings. [citation on}ittcd] ‘As a general rule; liability for an abuse of‘; proccss.cxtm'ds
to all who knowingly participate, aid, or abet in the ghuse. [citation omitted] Those who advise
or consent to the unlawful acts, or subsequently ratify them, are liable as joint tortfeasors.”
Broadmoor Apartments of Charleston . th:erilz 306 S.C. 482, 486,413 SE2d9,
11(5.C199).

2. The abuse of process‘ton‘ provides a remedy for one da'r;mgcd by unéﬁm‘s
perversion of a legal procedure for & purpose not intended By the procedure. See Huggins v, .
Winn-Disie Greenville, Inc., 249 $.C. 206, 210, 153 5.E.24:693, 695 (1967) (“[AJn abuse of
lpm(.:css {s the Iemploymcm of legal pr<;cess for some purpose other than that which it was

intended by the law to effect:the improper use of a regulady issued process.”); W. Page Keeton

cetal,, Prosser and Keeton on the Law of Torts § 121 at 897 (Sth ed. 1984) (“[Tlhe gist of the tort
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is... mﬁusing, or misapplying process justified in itsclf for an end other than that which it was
designed to accomplish.”). The. purpose itself, though ultcrior, need not be illegitimate; rather,

the abuse occurs when the purposc is accomplished by using the process in a manner in which it

* was not intended to be used. See Fowler W. Harper-et al., The Law of Torts § 4.9 (3d ed.1996).”
’ f’ood Lion, Inc. v. United Food & Commercial Workers Intern. Uniqn 351 8.C. 65, 69-70, 567

| S.E.2d 251, 253 (S.C.App: 2002).

3. Filing a Lis Pendens in order to obtain a money judgment is Abuse of
Process. “A notice of lis pendens is improper in an action against a property owner where a
constructive trust is sought only to satisfy a judgment ageinst the owner, and the interest in the

property is thus no more than collateral *** The doctrine of lis pendens may not be predicated on

an action or suit seekinig merely to recover. money judgment. ‘An action for money only, even

ifit relates in some way to specific real property, will not su;;port a lis pendens. Accordingly,
where the primary purpose of a lawsuit is to recover damages and the action does not directly
affect title to or right of possession of real property, the filing of a notice of lis pendens is

inappropriato." CJS Lis Pendéns § 11, Actions fo which Lis P;'nden: may not 'be applied,

Ez aadmoar Apartments ofChm leston v. Horwitz 306 S.C. 482 413 SE2d9(S.C. 1991)

(Evidence ' was sufficient from which j Jury could infer thet defendant corporation and xts presldent

- willfully abused process by filing lis pendens and speclﬁc pcrfonmmcc action wnh respect to

contract of sale for real property with ultcrior purpose of preventing sale of propcrty to Lhu'd
pmms in hopes of obtmmng ﬁnzmcml backing with which to purchusc property at advnnmgcous
pncc).

l 4, Filing a suit for Specific Performance where it is impossible for seller to -

canvey marketable title is Abuse of Process. If the seller cannot convoy marketeble title *
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dcspxle its best efforts, a puirchaser js lu‘mted to its remedies at law and spcmﬁc performance will

‘not lie, Finley v, Eurgoyne Dud.Eq, 133, 1838 WL 1653 (SCApp.Eq. 1838),.sce also Johnsonv )

-Lambm.\' 143 Idaho 468 147 P.3d 100 (1daho App. 2006).

5. Filing a suit for Specific Pcrfonnnnce where the contrnct is brmched is nn -

Abuse of Process, A pumhascr cannot bnug an action fnr spcmfc pcrfonnancc when hc isin
brcach See D Amico V. Bnghtﬁ:lt 924 So.2d 872 (Fln App 2006) (Seller excrbxscd its nghl to -
" cance] the contmct for rmlurc to'give written noucc cf the loan g approval)
. DAMAGES : ' . _
. A.  AstoBreach of C;ntrnc.t (l‘nvilion) Pawhon alone is lmblc for $50, 000, thc
ambunt of the eamest money securing P:mlnon 5 pcrformance of the contract. .
B As to Abuse of Process (Parvxlmn & McNtur) DC & Sons paid $2, 158, 000 for
. thxs property, and when Pavilion and McNmr refuscd to hft thc lis pend:ns, DC & Sons could
B0t regeil the properry for 85-5.5 million to another purchascx DC &' Sons still has the debt on
the property and has paid $675,000 in mtcncst and had to reclose the Ioan ata cost i in ::xcess of.
$43,000. DC & Sous lms is the dlffcmncc in what it paid, plus thc interest on the debt that has
continued, and the mﬂnancmg cost as stated ubove

C. Inlercst Smce had the salc gone lhrough, DC & Sons would havc wound-up

wnh cash after payment of its mortgagc this Court .will be agked to 2dd interest on thc llqwdatcd .

sum at exght and three-q quancm pcn:ent (8 %i%).
V. WITNESSES AND EXHIBI TS
' n) Dianne Crowley: Co-owner of DC & Sons, LLC Mrs Crowley will tcstxfy

conccxmng her knowledge of conversations and ncgotlauous between DC and Pavxhun

b

=

c

=

d

~

¢}

. parties to these actions concernmg the property which is the subject of (hls litigation

Mrs. Crowley will also testify conceming the damages and losses suffered by DCon
account of the actions of Pavilion, )

Cecnl Crowley: Co-owner of DC & Sons, LLC Mr. Crowley will testify concerning
his knowledgc of conversatlons and ncgotmnons bctwccn DC and Pavilion, Mr.
Crowley may also testify cancerning the demages and losses suffered by DC on
account of the actions of Pavilion, l i

Rick Brownyard: Mr, Brownyard-will tcstit:;/'conc;:ming his knowledge ofthc.Coen
Defendants chums to the property which is the subject of ﬂus lmgnuon and his
knowledge of conversations and ucgonanons betwccn DC and the Defendams in this
CB.SC. v

Iiichan! Coen: Owner of Lowecountry Capital and CoenCo. Mr. Coen is expected to
testify cancerning his conununicalions_ with Mr. Maull and Mr. McNair conceming the
property which is the subject of this Iiiigation and his claimed interest in the property.
Lar;-y McNair: Officer okPaviIion-wﬁo negotiated with DC & Sons, LLC. Mr.

Manu i3 expected to testify cuncermng his knowledge of the dealings bctwcm the

and his decxslou to file e lis pendens.

Rick Maul: Owner of Ocean l chlty the Bmker/agent for Pavilion. Mr. . Maull is
expecled to testify concermng his knowledgc of the dealings between DC und Pavilion
as well as Pavilion and Rlchard Coen. l

Jeff sznnf. Mr.. Vinzani rcprcscnlcd Pavilion i in ns cﬁ'on.s to pumhasc the Cattage
on the Cresk property. He is expected to tcsnfyconc:mmg Pavilion’s failure.to close

and Richard Coen's claim to the property which is the subject of this litigation.
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h) Bruce Wallace: Mr. Wallace represented Pavilion and is expected to testify

concerning the filing of Pavilion’s lis pendens in this matter.

=

Matthew Norton: Mr. Norton represented the Coen Defendants in related underlying

real estate transactions. He is expected to'testify' concerning his knowledge of Richard -

Coen’s claims to the property which is the subject of this litigation.

[
fed

Wen'dy McPhail: Ms. McPhail was formerly the chief financial officer for the
me!eyé and may testify concerning her knowledge of Richard Coen’s claims to the
property which is lhe subject of this litigation as well as her knowlcdgc of the books
and records of DC & Sens, LLC.

k) Dnvid I)zurisin: M. Dzurisin is the accountant an.d tax prof.es;?ioml for the Crowleys
and may testify concerning his knowledge of the books and records of DC & Sons,
LLC. o '

1} Joel Ford: Mr. Ford is an official of the Town of Mount Pleasant Zoning Department.
Heis :xpcctc"d'm tcstilfy conceming his knowledge of the current and historic zoning
and parking requnrcmcnm and cnforccmem actions for the sub)ect pmpeny

m) Christiane Farrell; Ms Farrell is an nfﬁcml of the Town of Mount Plcaszml Zomng

Depmment. Sh:( is expected to testify cunccming her knowlcdgc o'f.(hc current and

historic zoh;hg and parking mquiiéméntsI and enforcement actions for the subject

property.

See attached Exhibit List

EVIDENTIARY PROBLEMS

See below,
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VI UNUSUAL QUESTION OR MATTER FOR THE ATTENTION OF THE COURT
The Defendants wnll be limited in its case by thxs Court’s ruling that the lis pendens was

improper as well us by the January 17, 2008 shpulatxon ﬁlcd with this Court

VIII, SETT! LEMENT NEGOTMTIONS

Pnor r iations were t ul,

ANDREW K, FTING, JR., LLC s

Aﬂdrcwl( Epfing, Jr., Esquirc -
Michelle N. Endemann, Esquire .
3 State Street
Charleston, SC 29401

. P:843.377.1871; F: 843. 377.1310
ake@epting:law.com
mne@epting-law.com

‘Georg J. Kefalos, Esquire
" George J. Kefalos, PA
3 State Street
Charleston, SC 29401
P: 843-377-1871; F: 843-377-1310
George@kefaloslaw.com

On this _lida); of January 2011
Charleston, SC
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 STATEOF BOUTH CARQLINA . IN'THE COURT OF COMMON FLEAS K , ;
OOUNTY OF CHARLESTON : ’ ’

"PAVILION DEVELOPMENT .
CORFORATION, . : . Cass No, 2007-CP-10-1457

Piitf, .
. S " gTRULATION !
* DIANNE CROWLBY, CECIL CROWLBY, - . : - | i
COENCQ, LLC, LOWCOUNTRY CAPITAL, ‘ ’
LLC, WINGS OVER AMBRICA, LLG, . .
REDWING, LLC, DC & SONS, LLC, UP
THE CREBK, INC, nud RICHARD H, CORN,

Dafendasts,

" This cilpalation Is bloding on e Toliowlog partles:

Plantiff Pavlllon Dovelopmant Corparation, Defendruit Dianne Crowley, Dafandant Ceoll . :
Crovley, Defbudact Wings Over Aumerln, LLG, Deteadant RedWing, LLG, Defendunt DG & . .
Soas, ELC (eetlollvely, "Crowloy Dofndeats?), ' '
Plalofif end Cw»'vley Defendnnts ngres and stipulnto os follows: ' , .

1, Dafimdis} Dirneio melay ond Dafasdent Coell Crowley uémnnbaunrawnmolunu ) ' N

o mate of tha following compandes; Defandant Wings OVHAm;:rlnn,LLC, Dnmxdnlm ’

. RedWing, LLC, and Dofondant DC & Bor, LLC,

2, Paladunt DC & Bons, LLC 1 the owner of recand of elf that oertaln roal property wh'ldx' v
Intho sabjoct of this aotlon, & maro pastioulasly dcmll;:d 1o the Lis Peadena filed hereln

08 wwoll ns e Lia Pandons filed with tho Clerk of Court ‘quommnnPi:unndu’m‘uenn. E ! re

2007-LP-10-0057 ("tbo subleot property”). e ;
3. Defendant Wings Ovee Ameries has no outresd, fure, o santingent propery doferoats i
1ho subject pmpen)" excopt as provlder of funds fhrr the pucchaso by DC & Bens, LLC,

EXHBIT - )

A

T

, . i

PLAINTIFF EXHIBIT 134 [E
|

+
i
I
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;4. Defendant RedWisg, LLC has no curreat, ftoro, ar contlagest interesty bndhs

subject property exvept for parking \;/hlnh agreament ks oral and terminablo by DC
& Some, LLC on 30'dega notlas, ’

Defendant Loweountty Capliel, LLC has ne cnn'en;q ﬂl‘hl.'b, m'.mmlngml
Infiresti n tho subject propety. .

Defondant Riohard K. Coest hat 1o eurrent, futurs, or contlngent property Interests
) fthe subjeot property, ' .

: D'ef:ndln( Coenoo, LLC has nn‘uu;nmi, qu or éoiﬂlngnn( inxlmsts inthe
subject pmpeny

Dofendint Up the Cunk Ino, by no cumrent, futurs, or conllnz:nk pmper!y

imarests ln ths aubjeot pmpeﬂy.

0

< in (hdrcapnolly ts owma ofDC & Sunx, LLC.Tho wnknnt of salo s with DC
& Sons, LLC snd the pnrlicl hmw ucknvwledxo that | thh was offuctivs on the
dats tho agteament was signed by p!muu Crowtey and Cocll Crmwley, ;
10, PIaloIE and tho Crowley Deferdiacts will cxcout 2 Siplntion of Seftiment
puésumt to Rulo 43(k) of the South Carallna Rules of Ci‘vlll Procedute,

1L Phlndlif and D;l'mdmu Dhnne Crowley, Cesli Cmﬁ;léy, un‘d ‘Wings Over !

Amerioa, LLC will exeouts a Stiputatic ufDIsmls:nl a2 to D i Disane
meley, Cocll Cm\‘dcy, nnd Wings Over Amerles, LLC, " '
12, Flalutift will ﬁlc 4 Notleo of Dismissal a1 to Dufmdmt Uptha Croek, Inc.

n

AND JT IS 80 STIFULATED 'ims DAYOF;MI\MM

PLA[NTIF‘F. EXHIBIT 134
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.. Dllm & Cecll Crowley mmd tho r,nnmr.( of sklo tho subjeot of this litlgatlan

- '!.

. . . ) ! i
Andrew X. Btlng, R, Rruce Wallaze .
ANDREW K, 0 JR, LG ‘NEXGEN PRUET, LLO
g SteleBueet . nog King Strast, fulte 400 (29400

Gbuxlmon. 5029401 P,0. Box 486 X
843.877:071 Charleston, §0 29402 . X . .

© B43ETTHLD B |
e mwmwma&?gmmwm ‘Attornaysfor Pieintff :
DIANR CRO 3 . .
'WINGS OVER AMERICA, PAVILION DEVEIDPMENT H
REDWING, LLG, and Dck&ONs Lo CORPORATION !

]
PLAINTIFF EXHIBIT 134 .
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STATE OF SOUTHCAROLINA ) INTHE COURT OF COMMON ZLEES

COUNTY OF.CHARLESTON ") FOR'THE NINTH JUDICIAL c;ﬁcr@“ “'ﬂ
' N ) . “r“ . .
_ PAVILION DEVELOPMENT ) 2y T
CORPORATION, ) 2,’{: - m
Blaintiff, ) CASENO.2007-CP-10-147 9B, 2 3
v ' g . : 1 g;é :‘ .
COBNCO, LLC, LOWCOUNTRY ) Toaw
CAPITAL, LLC, DC & SONS, LLC, ) :
" nnd RICHARD H. CORN, B
" " Dofendents, )
) : ) .
DC & SONS, LLC, ) ORDRR :
Third-Party Plaintiff, )
vs. . )
) >
OCBAN | REALTY, snd JAMES R. )
MAULL, IR, ) -
: Third-Pasty Defendants. - )

Background .
On September 4, 2008, DC & Sons, LLC (“DC & Sons") moved pursuant to §'15' 1140

..of the South Curchnu Code of Laws to dismlss the.Jis pendens filed by Pavilion Development

Caerporation (“an:lmn") § 1$~ll 40 gants thls Court the authority to remove & lis pendzn.\' on
motion of an nggrltvcd pm‘ly o

On August 11, 2006, Pavilion entered into a contraot to pumhue real pmpeny on Shem
Creek owned by DC & bons Pavilion dcposx(cd $50,000 with its c:crcw ngcnz BS 0 camcsl
moncy deposit. For rensons the subject of many pleadings, the closlng dld not ocour and on
April 9 2007, Puvnhou saed' DC & Sons fur specific pex[ommnoe nnd filed its /is pendens, *

Pavlhon ulmnmely determined §t did not wam specific perfo md ﬂ:d an ded

pleading seeking damages for breach of conteact and seelting to mpasé en equitnble Hen on the .

* real pmpe}ly for the return of the earnest monl:y. Pavition has refused to remove the s pendens’

K

[ EXHIBIT
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)

 that it filed with respect to its original plaint for speeific perft ) and now clnims itg fis

£203(1900), *An action for money only, even if it relates in some wey to qu:}ﬁc real property,

pendens i3 proper 30 ns to secure the retum of the $50,000 eamest money deposit.

- Question Presonted

Ls 1t proper for Pavilion to fil¢ .r:ngpinstrq.g{ property to seeure the retum of

"an ea}ncstmoney deposit when the e ¥ {s ity Pavilion's realtar's escrow account?

. gzisgusgign
A. Pavilion’s Original Complaint for Speciflc Performance
‘As Pavilion is 00 longer ready and willing to buy, DCé& So'ns: property 25 conceded by
Pavilion, the .oomplnint no Ienger supports a cause of action fo{ speoific performance, See Shey
x,_&_@, 466 F.Supp.2d 664 ®.8.C. 2006) (agserting {hat \under Seuth Carolina law, ro{

spectfic performance to bs an appropiiate remedy, & court u}‘equlty rmust find the followlng: [63]

there s clear evdence of a valid 5 (2) the had been parlly canied into
executlon on one side with the 8pprobation of the other; and (3) the pmy wha comes fo cumpéi ’
‘performance hag performed his or her pm; or hus been and remaing able and willing to perform

hi:. or her part of the cootract) (emphasis added). As such, the oom_pl.nirﬁ has been amended to &

B " cloim for broach of vontract,

B. Pavilion’s Amcnd.ed Complaint for ﬁrcnch oi’Conml! ¢t & Equitable Lien
"L Breach of Contract ’
Itis wall settled that under South Caraline faw, & breach of contract cauas of action does

r;df “affect title to roal property”, and therefore will not support the filing of a fis pendens. See 54
CL8. Lis P'endzm § 11 (2005) quoting Anmstrong v, Cavwile, 56 5.C, 463, 476, 35 S.E, 196,

will not support a s pendens®.! EBven Pavilion does not claim that tbe lis pendsns is supported
by its breach of contract claims. (Amcndc';i Complaint §19-22). )
" 2 HquitaeLien . ) )

;M appcar'; fom Pavilion’s Complaint at paragraph 16, Pavilion c!nﬁng a3 *q direct and

i result of the Defendant’s refusal 1o rolease the escrow funds, Plaintiff has an equitable.

lien on the subject real property” in the amount of said escraw funds, Pavition is wrong in this
"

and 1ot tHe'real Property; s Pavilion's claims do not
affect title to rea property and the disputed funds are distinguishable from the rea] property,
2 Affecting the Titlc to Real Property

Pavilion’s claim for o release of its caracst monsy does not affect title to real property. In

2002, the South Carolina Court of Appoals in'its EMMMMI&, 3518.C.1,

567 8.E2d 881(S.C.App. 2002) du:hjuu surveyed claims that “affect title to real property”, An
aotion to establish an equitable lien is not one of them, especlally when the money clalmed Iy

held in eserow,?

— . .
b mers breach of contract does nos glve dre to an equltable Jien” hmmmmnuwm 237
S.C 140, 145 337 S.H2d244, 247 (Ct. App. 1985) clting. tCo, 197'F.2d 1, 10 (5th Cir.) (“thero
must be something maro then the mees fact thet s contract has been breached beforo a lien s impressed upon o
speclfic fund,"), cert, denled sub nom. Bullen v, Seovllle, 344 U.S, 903, 73 8.C. 283, 97L.E4. 98 (1952);

I i 1 » 372 80.2d 520, 521 (Fle.App.1979) (complaint elleging
Do mor than breach of cantract failed to state n ¢laim for equitable lien); MeKenna v, Tymplp, 128 Ind.App. 636,
151 NB2d 303, 305 (1958) (where there has been nothing more than u broxsh of egroemeat 1o pay 5 commlssion to
2 broker, he is not entitled to equitable Hea on property); Y McKenzle, 201 Tenn. 26, 296 S.W.24 838,839
(1956} (sctlon for damages (s romedy for breach of contract, not ctlon for equitable Lien on lmd); i
Iaaglion, 240 M, 289, 214 A2d 168 (1965) ("A mero promise to Py & debt or obligatlon does not of fiself,
howover, create & len unless (ho intention to areate it fy spgarent from the tstrument and circomstances leeding to

. .

*The Pon Coust lhféd that'en actlon “uffecting the titlo to real property™ allows the fling of a /ir pendens .

by an {nterestad party {n onder to protect thelr ownerahlp Interest in the Property subject to the litigation. Jd, The
Court stated, “Such actions Include actions tlzmpting t set asldo a faudulext convoyance af real property, sex |

i dd 293 8.C. 49, 358 5.B24 698 {1987); i 1608.C, 288, 158 S.&. 546 [43-21) I
Hereer v, Shea 150 Gn.App. 812,258 SR2d 621 (1979); and actions to establish A construetive trust over real
carure, se¢ Enley v, Hughes, 106 ¥.Supp. 335 (BD.5.C. 1952); Kolly v, Poy, 111 Artz 382, 531 224 139 (1975),
‘They also Include sctions to quiot titls, sea *18 Slewart v, Fahey, 14 Arlz.App, 145, 48| P2d 515 (1971); sctloas 1o
establish the axfstence of an easoment, res Progacel v, Zacto, 402 So.2d 425 {(Fla.Dist.CLADp.1981); actinos to
reform deeds o resolye o boundary disputs, see Houska v, Frederdck 447 S.W.2d 514 {(M0.1369); actiany for

3




While not to overly complic_ntq‘ﬂw obvious —~ that Pavilion cannot seouro itself twice for

the same claio, once In the escrow and once in the Jand ~ the case of Carolina Attractlons, Inc v.

Courtney, 287 5.C. 140, 337 S.B.2d 244 (Ct. App. 1985) is instructive. Tho'Carolina Attractions

Court reasoned,
An equiable lien or charge is neither an eatato or praperty in the thing
itself, nor a right to recover the thing, but is simply a right of a speoial
nature'over the thing; which canstitutes a charge upon the thing so that
+ the very thing itself may be procceded against in equity for pnyment of o
claim, -+ - - .

Id. at 145, The “thing" in this mse.is the usc.mw x‘icca\.mt, not the real property. Further,

. “Whenever, in law or in e{u‘ity, a lien Is created or declared thete are two things p;omin:ntly
conoemed, nlnmnly. a2 obligation Fnd a r;: or renr to,'which‘ or upon which tﬁjl}obllgaﬁon fastens
Itself” @.A Here, the res is the t;sc.row accum:n.. lii;ml];, “An :éuilii:lo lien must reston mn A
expressed or ini;lied contract.” Jd, In this case, the real estate safes contract expressly states
ani.uon'is secured if the esorow fund, (Contract 9 5).

b. Funds Indistinguishable from the Re‘nl Properfy _

. Hed Pulvili;m'x §50,000 been used by DC & Sons i6 develop the property. and o longer.
existed as nvscpa‘m'lo fund, then a lien may attach to the real pr‘operty. In anl.gz.v“'lﬂyghgg 106
P. Supp, 355 (D.S.C:-l952) the fimds that were to be held in trust fo‘r the Plainllﬂ‘w';crc used by"-'
the Defendent to purchase and build on the propeity. Hecause the funds had been put into the
property sudx.tbm.ﬂ\ay were indistinguishable from it, the Plainxiff wes givea an cquitable lien jn* )

the property. In South Carolina Fede ings a1k v, Sag-A-Bel 1307 5.C. 76,413,

specilic parformynct, 4« Panfel v, Boyd 187 GuApp. 639, 371 S.B2d 222 (1988); Hogptman v, Edwarh, Ing,
170 Mont. 310, 553 P.2d 973 (1976); Wendy's of S of N.J, 170 N.J Super.
491, 406 A.24 1337 (Ch.Div.1979); and sctions far mortgage foreclosurcs, sse Paler.y, Shelby Pluzs Motal, Ing,
443 5524 285 (PIn.Dist.Ct App.1983)." Id. ot 16-13, 89-50," L

86
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- 8B.2d8s2 (Ct. App. 1992) the funds'or the Plaintiff were paid directly to the Defendant, the
Defendant used the f;:udl to build condominlums on the property, and therafura, the Court
imposed an equitable lien on the real property. As these cases make olear, whea the fund still
exists and hos not been merged lntp the real property, 8 Hen cannot amch. to the property. By
analogy, in Shalby Construction v. Sen Gn;j;-,n the South Carolina Court of Appeals held where
2 mechanic’s lien hed been “bonded ufff a lls pandens.was not required es the lien {s a‘gaimt the '
substitute :ecu:ily: Sheiley Constr, Co. v, Sen Garden Homep, Ine., 287 5.C. 24,336 $.B.2d 488

(Ct, App, 1985),

Coneluslon

Defendant’s motion for sumumary judgment

[T1S SO ORDERED}

Clnrics:nn,.Soud: Carolina. -

March ., 2009
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NOVEMBER 20, 2009 ) : : LARRY MCNAIR

A I guess that would-be one reason. Yeah, T
would say: that would ba one reason that you would .file
e,

Q There -came a time when you decided you WEre :
not going to buy the property for £5 million°‘ ’

" A I think so, yeah. I mean --

Q. when - ; . o

A ' -- the cconomy started k;nd of goxng down .
hill pretty quick’ there. . ’

QA. ‘Can, you tell me when you first considered not
going through with the ‘purchase of the property’

- I don't remember the dates, I don’t remember
the exact date, but I think we did have some
discussions about mnybe them selling lt to us at a
lesser price or somethlng I can't remember the exact
date on 1t, though. . ‘ .

Q Would you- have any records about when you
came to -- when you" fxrst considered not buying the
property for the $5 million?

A No, I wouldn'€ héve any records on it, I.

communication with their luwyar about it, but I
don't -- I've -~ I‘ve never communlcated anything
dircctly with them.

Q" If Mr. Maull testified that you stopped -~

CAROLINA REPORTING (843) 8320801
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don'ﬁ think. I think that ‘our lawyer probably had some :
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10
11,
12
13
14
15
16
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20
21
22
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24,
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NOVEMBER 20, 2009 . LARRY MCNAIR-

67
that he stopped Pursuing .any zoning on the property in

June of '07, would that have been.the time that you had
decided that you weren!t going to --

P I don't know. I really don't.

Q Lct's look at this next exhibit.
(Plaintiff's Exhibit dq marked. )
BY MR. KEFALOS:
Q ° This will be Exhibit 4 to your:-- -
A Okay.

Q -You mentioned a minute ago that you remambcr

there came a time

A I think so. Okay, I ‘see-it.

Q Do you see this? This is a letter of
February 21, 2008 E;om?quc Wallac
A Okay. |

Q Would this represent the time thet” yo!
decided you were not going to buy the propert

A Yes, sir.

Q -~ $5 million?.

A. Yes, air. I. would thin
to me that he was trying to work
comprcmise or somsthlng with
o} You know .the ---
the property for three an
five million? A

s owom

0 @ N o !

NOVEMBER 20, 2009 ‘ : LARRY MCNAIR

68

A " That's what thxs says‘

Q I mean, is that what your recollect;on was?

A ’ Yes. I mean, I remember that there was some
discussion about, you know, them selling it to us at a
reduced price.

Q@ . Sure. I mean, that was your proposal?

A Yes.

Q - Okay. Now,Ayou'knew the proplém @ith the
title still existed? ’
Uh-huh (affirmative).

That's a yes?

B = B 4

lYes. I'm sorry,

Q So you were willing to ‘take the -- the
property with thé title problem if you could get it for
3.5 million? _ : , B

MR. DAVID: Object to the form,
. A (ConﬁinUing) I would think that ~= I would
still think we would have to do something wiéh the
title. I don't know, I don't know. I would still
think we would have to do.something about that.
' Q So you -- this reduced pxice was not &
proposal to buy the property with the condition of the
title as it was? . .

Ask me that one more time.

Well, .what I want to know is, you knew that

CAROLINA REPORTING (843) 832-0801
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_NOVEMBER 20, 2009 LARRY MCNAIR

Page 70 !

1 complaint in August 20077 ,
: . . |

2 A ¢ No, sir, I don't. H
3 Q Do you know that in August of 2007, you

4 dxop{)ad your claim for specific performance?

5 .- A No, .I don't,

6 0 Well - : - o ) f
7 A If that's wh;c ‘r.hi'a says, I mean -- A

8 Q . Yeah, take a look at that'nnd tell me if

9 there's -- if it omits a claim for specific
10 performance.
11 AT If it specifically omits it or it just ain't

12 in here?.

13 Q It just is not in there.

14 A Okay. I don't see that in hexe. I don't

15 see --

16 T e 8o in -- °

17 . A . --.anything that says specific performance in
ig here. '

19 Q Sure. éo in February of A'oe, you had decided

20 that you were not willing to purchase the property for

21 the §5 million?
;’.2 A That was an offer that we had made, I guess

23 to settle a’-- a dispute that we were having. -

24 Q Sure. And in August of '08, you formally

25 dropped your. claim to force the Crowleys to sell you

CAROLINA REPORTING (843) 832-0801
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NOVEMBER 20, 2009

- 10
11
12
13
14

15

17
18
19

20

16

the property for 45.million?

.}\'. This amended complaint does not ask fop

abéciﬂc performance. ‘

’ Q 6kuy. Now, waz.u you still willing to'

proporty for a lesa'er' amount «- ' :
A At -

-~ in Auéusﬁ of tog?

_Q
A I ﬁon': know,
Q

million contract price?
A We did not do what now?

o] You did ‘not divz:misa the Lis Peri_dans

A - ' Okay.

Q --‘ on the ;.:rcperby?
A Okay.

Q You're uware' of that?

A No, I'm not.
o] Now, you know that keeping a Lio

place created a cloud ‘on the ‘titl

l NOVEMBER 20,.2009 LARRY MCNAIR
o . ) Pnlagu 72
]: you had decided that you weren't interested in buying o
‘2 the property any longer? : ;
3 'A - Well, 'that may be tmé.
1 Q Okay. You knew that ke.nping the Lis Pendens'
5 on the property would prever.n: the Crowioys from )I::eing
6 _ableA to sell it :n'nnybody e.lne?
7 A I think that it does.
-8 Q . .Y¥eah. Now, \qhy would yod seck to prevent the
] Crowleys from neiling ‘the pzopetty' to pomeone else v
10 after August of 08 if you had decided that you no
11 'longer wanted to buy it? '
12 , MR. DAVID: ‘Objecc to the fcrm.‘
{ w 13 A {Continuing} Because I fel;: like 'tklmy :
14 defaulted 01; thelr ccr.xttacl::wlm m;: and r.hey"re still
15 holding my earnest mcr;ey., We a.sk;d fpr our earnest
16 mqge}'/-};bl_\gk 'ct‘l'ey‘\;“ ) 'givo it l;ncl; to.us, and thay
17 - éhey couldn't cioue.- They didn'lt 8how up on the
18 clc.sinlg Aate'. They said they can't close. ‘nmy '
19 defaulted. That'a what T fosl. like. '
20( Q Well, the roaltor wag holding your aumeac: .
21 money? i
22. A Heli, they.-- th;ay have to sign nomet}?ing for
23 him to release it, too,” ma you Jmow. :
24 Q You wanted it back?
! 25 A Abiolutely, ‘

. CAROLINA REPORTING (843).832-0801




. NOVEMBER 20, 2008 ‘ 7 LARRYMCNAR
Page 42
1 A Yes, sir.
2, Q Did you make application for.a loan?
3 A I'm-sure that Mike talked to the bank. I
4 don't know if ha -- I don't )mow what hie arrangement
5 ie w:i.th that bank, how-he doecs businas;; with them as
3 far as --' ) .
7 0 Ghebun (a;!i'rn.;atilve). o
] A -~ filling out any kind of a formal whatever,
9 T don’t know. B
10 Q Okay.
11 A 1 really don't. ¥
12 Q Did you give proof of the epplicaticn to the ’ 1
13 aseller? . ’ ' |
14 A T don't know.
15 {Jay Davis is now prepent.)
16 A (Con:inuingj. I don't think so.
1?7 Q Okay. ' )
18 R I don't_ think so.
19 ‘Q Now, the -- the paragraph réquirce proof of
20 the application of the 1oan_to go tol ch.'e'nelle,r.
21 A Un-hun (aftirmative)
22 Q And -without ‘d;)ing. that, it pays that the
23 buy;sr goes in default.
24" A Uh-bub (affirmative). A
25 [} Did it ever occur to you t.hac you might be in

CAROLINA REPORTING (843) 832-0801
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NOVEMBER 20, 2009

LARRY MCNAIR

10
11
12,
13
14°
15
16
17
18
19

20

.22

23

‘25

24

d;laulf?
R . Nao, -sirv.
Q ‘You didn't --.
A No. I mean, I i(riuw we were going to come up
with 'the.money. We had thHa money.
'Q All right. well -: ‘
A I me';n, y;;u ‘knou‘ .
4] Let's see, it also says chaé:,;- th:at:
paragreph 6 -- ) l
A W(;lwere ;\ever notified of it hci‘ng"in default
either, ’ 4 - )
Q - ﬁell, I don't read this --: ig thers something
1%1 the ;iaragruph'th‘at says thalt you hnve' to be
notified? . '
A No,. sir.
Q It just says that you ha.ve'tio notify? -
- A \;ou'm right. . ‘
Q: okay.
A Yes, sir.
Q 1t says n.}so that you. have t;v -- you've got
to give sellex, ‘that ias the Crowleys -- C '
A Uh-huh (af':irmn.r_i;e) . A
Q ~- written proof of loanlapproval within 90
days. ) ‘

A Uh-huh {affixmative).

Page 43

CAROLINA REPORTING (843) 832-0801.
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NOVEMBER 20, 2009
Page 44

1 Q It does Aay that?

2 A ‘ It says that, okay.

3 .Q Yeah. Did -- did you get formal loan

4 approval?

5 A , Not to my knowledge.

6 - Q Did you pmvid;: the Crowleya with written

7 notice ot”loax:x approval? -

q A, ’ No, sir, not to my knowledge. .

2 Q Now,l it says that if the buyer doesn't

10 pz"ovida written 'nc_cice of o loan approval, the seller
11 has the right to cancel the contrllict. )
12 A In that oame paragraph?

13 ‘-Q Yes.

14 A Okay. I don't see that, but-I'll take your
}S word for it. .

16 Q Let's see if we 'can find it,

17 A okay. Yeah, I aee‘it', okay, I got it.
.18 Q Qkay..
19 A Yoah-, _yeah. )

20 o] I'm miosing a letter here that I -- that I
21 Awam: £o look at, so let'g -- let's take - break for a
22 pecond while I get tha -- .

23 A Bure.

.24 VIDEOGRAPHER: And we're off the record .at
25 ‘9:53 a.m.

e
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EXHIBIT 6

STATE OF SOUTH CARGLINA
COUNTY OF.CHARLESTON -
DC & Sons, L.LC,
Plaintiff, *
v
Richard H. Coen Loweountry Cup;tnl LLC, Lmry
McNair, Coenco; LLC & Pavilion Dcvelopmcm
_ Corp,
Defendants.
" Pavilion Dcvcloiamcnl Corpcmlic;y.
' . Plointiff,
vE
DC-& Sons, LLC,
Defendant,

IN THE COURT OF COMMON PLEAS -
NINTH JUDICIAL CIRCUIT
/A No. 0B-CP-L04675 |

)

)

)

)

)

)

)

)

]

) .  ORDERDENYINGDC & SONS'
) MOTION FOR SUMMARY JUDGMENT
) AS TO MCNATR & PAVILION .
J .
)

)

).

3

)

)

)

)

)

)

C/A No., 07.CP-10-1457

This matter came before me op Plaintiff, DC & Sons’ motion for summary judgxpent,.as

to Defendants Larry McNair (“McNair'") and Povilion D‘cvclopmcnt Corp.’s ("I’nviliuh’;) liability

for ‘sbuse of pmcms MceNair s sued mdmdun]ly 03 ho is the pm\mpal of inhun ondl wes

pursoually involved in the tmnsncllon the subject of leuuﬂ"s mxt clmms See Hum v Raban,

275 8.C. 475,478,272 S.E.2d 643, 644 s.c.’ 1980). I have considered the nrgummls of counsel

and reviewed tho record filed with this Court. As the defg;;sus claimed by Mc,Nailr and Pavilion

create material questions of fact, I'deny DC & Sons’ motion for summary judgment.

FINDINGS OF FACT

- The following facts arc vadisputed;

I, Defeadant Lairy MaNaiis Vice President of the Defendant Pavilion (Bxhibit 1,

McNuir deposition, page 27) and as such, on August 18, 2006 signed a contract for

et o

N,

4




¢ the purchase of lots 18, 19 & 22 (“the Cottage on the Creek™) from DC & lScms for 85
millian, closing to be had by Deccmbu-Bl 2006, (Exhibit 2, Cantmd)

2. By the terms of the contract anihon wes to make a $50,000 earnest money deposxt
w}uch was mado and kept in an escrow account with real estate agent Ocean Onc
Realty The contract supulatw that the escrow money would be non- raﬁmdablc at tha
end of the due diligence period, ‘

3. By the terms of the contract, Pavilion was to provide DC & Sons “with written "
: san:sfnctuxy loan apprc;ynl'within 90 consecutive days™ and if DC & Sons wag not.
Pprovided with such infunqmi‘on, ithad the option of canceling the contract. (Sce
. contract et paragrph 6), Pavilion &Mc)l‘!air concede loan approval was never

achicved:

™y Q Yesh. Did - did you get formal Ioy
M SNut to my knowledge, " ol
Did you provide the Crowleys with writt i ,
A No, sir, not to my knowlcdgo @ moticeofoan.approval?
(Exhibit 1; Dcposmon of Lary McNmr, Ppg 45, lines 4-9)

4. Richard Coen claimed that he hada lcnschold in interest in the pmperty which

Pawlmn considered & cloud on title, {Exhibit 1, Man.(x dcpnmlmn pg 60; Exhibit 3,
Wallace letter of 2/21/08),

5 i * ; .
Despite DC & Sons' assurances thnt.;hc Coen Defendnnts had no juterest in the
Cottage on the Creek property, even to the point of offering to pmvidc'titlu insurance
(Exhibit 4, offer of title insumncc) Pavilion refused to close,

6. On March 9, 2007 Rick Brownyard, counsel for DC & Sons, canceled the contract '
('Exhﬂm S)

102

" 7.:On Aprif 9, 2007, Pavilion filed a lawsuit for specific performance, quiet title and

declaratory judgment and filed a lis peadens on the Cottage on the Creek property.
(Exhibit 6, Original Pn;/iﬁou complaint).

8. Pavilion’s complaint named Richard Coen and his entitics Lowcountry bapital, LLC
and Cocaeo, LLC, (collectively the “Coen Defendonls™) but Pavilion never served the
Coen Defendants, thiey never answered, and no attorney mmie an appearanco on their
behalf. (Exhibit 7, Docket report and altachmmtx).l

9. OnJanuary 17, 2008, Pavilion cntered into n stipulation whersin Pavilicrz; sﬁﬂnted

' that none of the Coen Defendants had any “current, future, or contingent property *

iotersts in the subject property” (Exkibit , Stpulation).

10. As'a result, inter alia, of the stipulation, Counsel for DC & Sons asked that the lis
pendens be removed from ﬁ\e property.

11. Counse! for Pavilion and McNair refused, claiming the lis pendens would only be
removed once DC & Sons consented to the camest money deposit being reléased by
the esm;w agent, (Bxhibit 9, Wellace emnil of 8/15/08).

12. On February 29, 2008, DC & Sons filed a motion to dlsrmss the specific performance
claitn. The motion to dismiss was heard on May 20, 2008, and at the hearisg Pavilion
agreed in opea court to dismise its actions for declaratory ;-di:f ;:nd quict title. Judge

. éoodc dcx;iad the motion to dismis; as the SCRCP 12 muvﬁon went beyond the
'pleadingx. (Exhibit 10, Order of Goode)
13. On August 15, 2008, Pavilion amended its complaint, dropping its causes of n:l:ﬂon

for specific performance and instead suing DC & Sons for breach of contract and
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. scckmg to impose an cqullublc lien on the Cottage on the Creek pmpcny (Exlnbxt 11,

Pavilion amended complumt)
14.0n Man:h 23, 2009 lhm Cuurt hcld thnt Pavilion was not entitled to an eqmtabl: lien
‘onthe Cot(age on the Cn:ck propcrly and that the lis p:ndens wes xmpmpcr as an

m:hon for money damuges wlu not suppcn a hs peadens. (Exh:bxt 12 Ordur)

legal process for some imrposc other than that for which it was i

. (8) “an ultcnorpu:poac" and (b) “the i meropn‘ use 0.

35107 Rick Brownyacd 1/17/08 R/15/08 Payilion *
cancclt Contract an . Stipulatior Gles Amended
behalfof DC & Sons’ sigoed by Complaint agelns
Pavilion that DC & Soos for
g Coen Entities | Breach of Contract
8/18/06 Cantract Lavono und Equitable Lica
slgned interegt bt still rofuses to
o - ] dismiss Jis pendeos

4/9/07 2* Lis Perdcns,
Summons & Complaint [
Filed by Pavilion
olaiming Coen Entilies
have an interest i in the
propesty

2121/08 5/5/03 Pavili '
. Wallace Letter dismissa) of Qunc( Title.
refusing to and DJ in open court and
remove lis stll refuses to dismiss Iis'
pendens pendens

FINDINGS OF LAW

“The South Carolina Supfeme Cout has defined ubu;m o

the impm'pcr usé ofa rcgulurly'iSsued pré)ces‘s " Hufg
206, 153 SEad 693 (S C. 1967) Xanr.!t Umon Martgag

451 8.E.2d 907, 514, the Court oprpcu]s nmeulﬂled

DC& Sons can ostablish.the later elerent p3 8 1

creates a factual issuo in this case,

"y

" A. Pavillon's Improper Acts '

- 2Dept,,1989) (Specific performance was not warranted where the seller was unable to convey

.the property in accordance with the termg of the éonuuct due to the interveation of third-party

1. Pavllion s filing ofnn action for xpeclﬂc performance was a use of pro:eu not
proper

4 An action for specific performance will lie only when the supboscd cloud on title is due
to and caused and controlled by the seller. See Finlay v, .éurgoync, Dud, Bq. 133, 1838 WL 1653
(SC App. Eq. 1838) (If a seller cannot convey markctable title through no fault of its own, the
purchnsn'.hnx lhnloptian of rc'sg'nding the contrect, or taking whatever title Lﬁ: seller could A
convey, and his failure to make any election éunstiluleé a default by him under !.he terms of the

contuacty; See also Calligar v. Fradkaff 154 A.D.2d 495, 498, 546 N.Y.5.2d 121, 124 (N.Y.A.D,

litigation entirely outside of the seller’s control). Defmdanm‘,.then (sec Exhibit 3, Wallace letter

0f7/21/08) anfi now {See, Exhibit 1, Deposition of Larry McNair, pg'. 60 line 10-20), claim they

did not close because of the Cocn Defendants' claims. Pavilion could cither have closed or
wnlkéq away from the contract, but filing a lis péndnns based upon a specific pcrformnnf:e count
was not an option and was wrongful

2. Pavilion concedes lt was {n brcach

An action for specific performence will hc only when the huyer can demonstrate that xt

was ready willing and able to perform by a tender of the purchase price and is not itsclf in
breach.! See See King v. Oxford, 282 s.C. 307,314,318 S.E.2d 125, 129 (S.C.App.1984) (An

action for specific performance (being an action in equity) will lic only when the buyer can prove

! Fallure to rescind or to take title was also a default woder the caniract. Calligar, supra,




it was not itsclf in breach of the contzact); Shay v. Austin, 466 F.Supp.2d 664 (D.5.C. 2006) (The
party who comes to compel performance must show he has performed his part, or hxx beon and
remgins ready, able and willing to perform his part of the contract). In the present case,
Dcfcndants‘v filing an action and a /is pendens was not proper becanse Pavilion was qdmiﬂcdly in
breach of th‘c contract wheri 1( never obtained financing or provided proof of financing to DC &
Sons.

- 3, Filing and mninteiniug actions for declaratory Judgment as to what parties had
an Interest in the Cottage on tho Creek property and quiet title was lmproper

" An action to quiet title coupled with o lis pendens will lie only when all persons known to
clain? an interest in the property have'becn joined in the action, See 74 C.J.S. Quieting Title § 60

(2010). Because Defendants failed to join and sceve the Coen Defendants, the filing of a lis

pendens based upon the quiet title cause of action was improper ab initio. (Exhibit 7, Dacket

repor),

4. The Stipulation
An action for specific performance will not iic absent a bona fide cloud on title, See )
Pond Place Parmars, Inc. v. Poole, 351 8.C. 1, 567 8.E.2d 881 (S. C App. 2002). anxlwn
' stipulated !hcrc was no cloud on title on January 17, 2008, However, it waited almost mght
months before amending its complaint to drop its cause of action for specific performance and

refused to remova the lis peadens from the property until this Court ondered it to do co. The

of  lis pendens wes impx;opn after Pavilion stipulated there was

clowd on titln, (Sce, Exhibit 8, Stipulation).

process

A lis pendens will zot e unless conpled ;vith an action affecting the title to real
pro-pcrfy, See Pond Place Parters, Inc. v. Poole, 351 8.C. 1, 567 S.B.2d 881 -(S.C,App. 2002)
(Ounly an action “affecting the title to teal pmpnny" allows the filing of a lis pendens) Aclaim
for damagns or declaratory celief will not suppcn alis pandm.r See Arm.vtrong v, Carwile, 56
S.C. 463, 476, 35 S.E. 196, 203 (SC 1900) ("An action for moncy only, even ifit relatos in some
way to specific real pmpcﬁy, will oot sixpport a lis pendens™). As this Courl has pru‘{iouvs.ly
ordered, Pavillion‘s continued use of the Jis pendens based upon its smended complaint was
improper. ‘

For all of the reasons above, the use of the lis pendens against the property wgs'
i.mpropcr.l. ‘
B. Ulterfor Pixrp(.zse

Without nn ulterior purpose, there can be no abuse of prooess. Johnson ¥. Painter, 279
8.C. 390, 307 S.B.2d 860 (5.C. 1983) The ultc,nor purpose usually lakcs the form ofcocrmon to
obtain a collateral udvamagc, nat pmpcrly involved ini the proceeding itself, such as the sorrender
of property or tﬁe pnymml of money, by thc wvse of the process as a thxgat or Flub. Davis v,
Epting, 317 8.C. 315, 454 S.B:2d 325 (Ct. App. 1994), *The lis pendens micchanism is not”
designed to aid ei(l;r:r sideine n{ispute between priwlna parties.” IIQI;'y C;aunty v. Ray,3828.C.
76, 81,674 5.B.2d 519, 522 (S.C. App. 2008). ‘

While thors is evidence that McNair and Pavilion were using the lla\;lsuit s the lis

pendens t;: compel a better purchase price from DC & Sons and a return of the eamest moncy

. .
? 1t does not matter that Pavilion aod McNair's actions were throngh the oondnct of their tawyeas. See Motley v.

Hilliams, 374 S.C. 107, 647 S.B.2d 244 (S. C.App 2007) (Acts of an attomey are directly. nun'buliblc t0 nnd binding
upon the client), .

107

T A T T




deposit (Sce, Exhibit 3, Exhibit 9, and Exhibit 1at page'6s line 8

' Pagiés 72:75) this appears to be disputed.?

" Itis thereforc ORDERED, that DC & Sons’ motion for surmmary judgmcxluvx

through pege 65 line 1

Onthis___dayof
Charleston, South Carolina

2010

¥ “Thotigh Wellace's cmail of Angust 15, 2008 (Exhibit 3) states “As
least the escrow money, my client will Ift the lis pendens;

“'Q Yeah, Now, why would you seek to prevent the Crowleys frol
“Angust of '08 {f you hed declded that you na langer syanted fo buy

A (Contlnning) Becwute I felt liks they defaulted on thelr cantract with

asked for our camest money bock, they, wouldn't ghvo it biack to us, £nd they’

the cloxing dule They sald they can't close, Thay defulted. 'nun

fee!

The Honorable Roger M., Y.

* DC & SONS
TRIAL
EXHIBIT
LIST

i
i
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. In the Supreme Court

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas for the Ninth Circuit

The Honorable Thomas Russo, Circuit Court Judge

CASE NO. 2011-CP-10-05774
APPELLATE CASE NO. 2016-001632

PAVILION DEVELOPMENT CORP. & LARRY MCNAIR,...........oooiiiii i, Plaintiff/
Appellant, ‘
V.
NEXSEN PRUET, LLC..... i Defendant/ Respondent,
AND
DC & SONS, LLC . oo Counterclaim Defendant.
PROOF OF SERVICE

I certify that I have served the Appellants’ Initial Reply Brief Motion to
Amend/Supplement Their Designation of Matter on Appeal to Include a Document Responsive to
Ann Argument Presented in Respondent’s Initial Brief by depositing a copy in the United States
Mail, Postage prepaid, on July 12, 2017, addressed to Respondent’s attorneys of record as follows:

Elizabeth Van Doren Gray, Esquire
Tina M. Cundari, Esquire
Sowell Gray Stepp & Laffitte, LL.C
P.O. Box 11449

Columbia, SC 29211 /
By 'ﬂyV—\

Angeld Gfoss

LegallAdsistant to

Andrew K. Epting, Jr., Esquire
Jaan G. Rannik, Esquire



Michelle N. Endemann, Esquire (Special Counsel)
46A State Street
Charleston, SC 29401




