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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) CA.NO.: 2013-CP-02-01498
' ) ‘ -
Albert James Cave, Jr., ) RECEIVED
)
Applicant, ) JUL 14 2017
)
vs. ) S.C. SUPREME COURT
' ) ORDER
State of South Carolina, - )
)
Respondent. )

After careful consideration of the submitted bfiefs, the applicabie la§v and all other
arguments, this Court denies Applicant's Motion to Reconsider.

Under SCRCP Rule 59(f), a Rule 59(e) motion "may in the discretion of the court be
determined on the briefs filed by the parties without oral argument." Hence, the grant or dehial of
a Motion to Reconsjder is within the discretion of the circuit court. Motions to Reconsider are»
limited in scope and afe not to be used to repeat the same arguments previously presented.
Dockins v. Benchmark Commc'n, 180 F.R.D. 294, 295 (D.S.C. 1998). A Motion to Reconsider
cannot be granted where the moving party simply seeks to have the Court rethink its decision. Jd.

Accordingly, Applicant's Motion to Reconsider is DENIED.
The Honorable Robert E. Hood
Sth Judicial Circuit Judge

Columbia, South Carolina

This ]  day of )gm 2017
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1)

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) SECOND JUDICIAL DISTRICT

COUNTY OF AIKEN ) D01 —C P 09 -0149F

Albert James Cave, Jr., #189002, ) E N
~Applicant, ' ) RECEIV D

) .

V. ) MOTION TO RECONSIDER JUL 14 2011

State of South Carolina, ) S.C. SUPREME COURT

Respondent. )

NOW COMES, Applicant, Albert James Cave, Jr., by and through his undersigned
counsel, and moves pursuant to Rule 59(e) SCRCP for an ‘order altering or amending the court’s
prior order filed on November 16, 2016 and received by couhsel on December 20, 2016, denying
Applicant’s claim and dismissing with prejudice. While the court has ruled in the State’s fa\%or,
the Applicant submits this motion to ensure that he has “enable[d] the lower court to rule
propetly after it has considered all relevant facts, law, and arguments.” St_aubes v. City of Folly
Beach, 339 S.C. 406, 412, 529 S.E.2d 546, 546 (2000). |

COPY
Spec1ﬁca11y all allegatlons submitted in the memoranda by Apphcant regardmg OR\G\NAL FILED

L. Ineffective assistance of counsel _ | JAN 03 2017 }8‘3
a. Failure to recuse solicitor; CﬁE(FiE}'(\J gEPCL)JCr\)IL%T
b. Failure to request a continuanc_:e pursuant to late provided evidence;
C. Failure tb object to improp.er judicial rerharks;
d. Failure to obtain a pretrial ruling and file motions to suppress ﬁngerprint

evidence; |

2. Prosecutorial Misconduct
a. Violating dué process in forcing a plea and/or trial with the threat of LWOP when

the case was new to the docket;



b. Failing to recuse office

- 3. Ineffective Assistance of Appellate Counsel |

a. Failure to identify proper issues for appeal.

4, Failure to Overcome the Burden of Proof by Appellate ACounsel

a. There was no testimony from the appellate division to offer any explanation as to

failure to raise the issues that were ripe in this case. Simpkins v. State, 303 S.C. 364, 401 S.E.2d

142 (1991).

THEREFORE, counsel requests that Order be reconsidered for the above listed specific

reasons and issues not specifically listed above but raised during the trial of this matter.

Columbia, South Carolina
Dated: December 29, 2016

Respectfully Submitted,

Aimee J. Znh\oczek, Esq. #77936
A.J. Z. Law Firm, LLC

2003 Lincoln Street

P.O. Box 11961

Columbia, SC 29211

(803) 400-1918 telephone

(803) 403-8005 fax
ajzlawfirm@gmail.com

Counsel for Applicant




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) SECOND JUDICIAL DISTRICT
COUNTY OF AIKEN . ) v N
: _ | IOV DH-CP-0D-0144¢
Albert James Cave, Jr., #189002, ) S
Applicant, )
)
V. ) CERTIFICATE OF SERVICE
) _
State of South Carolina, )
Respondent. )

I certify that, on this date, I served a copy of the Motion to Reconsider dated December 29, 2016
by depositing it in the U.S. Mail in an envelope with sufficient postage affixed, addressed as
- follows: :

Julie Coleman

Assistant Attorney General
SC Attorney General’s Office
PO Box 11549 :
Columbia, SC 29211-1549

'%ng/%é

Christina A. Metze J
Columbia, South Carolina.
Dated:_/3/29/)( oOPY
' C
OR\G\NAL FILED
| saw s )7
AIKEN COUNTY

GLERK OF COURT
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Respondent. 2 !
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This matter comes before the Court by way of a post-conviction relief (PCR) applicaiion-

STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN )  SECOND JUDICIAL CIRCUIT
)
Albert James Cave Jr., #189002, ) 2013-CP-02-01498
)
Applicant, )
)
v. )
) ORDER OF DISMISSAL
) .
State of South Carolina, ) e AWl a: 5‘ 0
‘ ’ )
)
)

filed on July 8, 2013. Respondent submitted its return on October 16, 2013, An evidentiary
hearing into the matter was convqned on September 23, 2016, at the Aiken County Courthouse.
Applicant was present at the hearing and was: represémed by Aimee Zmroczek, Esquire.
Respondent was répresented by Assistant Attorney General Julie A. Coleman of the South
Carolina Attomey General’s Office.
L PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Aiken County
Cletk of Court. Applicam'wa_s true bill indicted during the July 2011 tenﬁ of the Aiken County
Grand Jury for Grand Larceny more than $2,000 but less than $10,000 (2011-GS-02-01032) and
Burglary in the First Degree (2011-GS-02-01031). C. David Hayes, Esquire, represented
Applicant. On May 9-12, 2011; a jury trial was held before the Honorable Doyet A. Early, IIL.
The jury convicted Applicant as indicted. On May 12, 2011, Judge Early sentenced Applicant to
wenty-five years imprisonment for Burglary First, and thirty days with credit for time served for

— wbl
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A Notice of Appeal was filed with the South Carolina Court of Appeals and an Anders
brief Was submitted. The Court of Appeals affirmed Applicant’s sentences and convictions on
December 28, 2012, State v. Albert Cave, Jr., No. 2013-UP-245 (Ct. App. June 12, 2013). The
Remittitur was issued on July 1, 2013.

Applicant filed a timely application for post-conviction relief on July 8, 2013.

II. ALLEGATIONS
In his current application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:; ‘
1. Ineffective Assistance of Counsel
a. Failure o recuse solicitor
b. Failure to request a continuance pursuant to late provnded cvidence
c. Failure to object to improper judicial remarks
d. Failure to obtain a pretrial ruling and file motions to suppress
fingerprint evidence
2. Prosecutorial Misconduct
a. Violating due process in forcing a plea and/or trial with the threat of
LWOP when case was new to the docket
b. Failingto recuse office
3. Ineffective Assistance of Appellate Counsel
a. Failure to identify proper issues for appeal
III. SUMMARY OF RELEVANT TESTIMONY PRESENTED

The evidentiary hearing was held before this Court on September 23, 2016. Due to-
unusual circumstances, the hearing was combined with the hearing for another PCR application
that Applicant filed on a different conviction stemming from similar events. The following is a
summary of testimony from the hearing that is relevant to the convictions in this application,

At the hearing, Applicant testified on his own behalf. Respondent presented testimony
from Deputy Solicitor David Miller (hereinafter "Solicitor") and Trial Counsel C. David Hayes

(hereinafter "Trial Counsel™).
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Applicant

Applicant testified that he had been arrested several times for burglary and 'forgery. He
stated that in 2008 he was charged with burglary first degree and génd larceny. He stated that hc‘
went (0 trial on these charges and was acquitted, and the South Carolina Attorney General's
Office prosecuted the case because the victim was a member of the Second Circuit Solicitor's
Office and they were recused from the action. Applicant entered into evidence Applicant's
Exhibit #1, "Order Recusing the Second Circuit Solicitor's Office from Prosecuting Defendant.”

Applicant testified that this Order_read that the Second Circuit Solicitor's Office was
recused from prosecuting his 2008 offense, "or any charges or ihdiclmcnts stemming from the
same incidents or incidents alleges to be related or part of a pattern of criminal activity
including" the 2008 i:harge. App. Ex. #i (empﬁasis added). He opined that the 2011 charges
listed in this PCR application for which he was currently serving time were part of a pattern of
criminal activity related 1o his 2008 cliarges, and therefore under this Order the Second Circuit
Solicitor's Office should have been recused from this case, as well.

Applicant testified that he did not discuss this Order with Trial Counsel, but Trial
Counsel knew about his 2008 case because they had discussed it. He stated that he did not ask
Trial Counsel to move to have Solicitor recused based on this order.

' Applicant testified that he did ask .Tr.ial Counsel to file a motion to suppress the
fingerprint evidence from his 2008 case. He stated that law enforcement had no probable cause
to arrest him for these crimes because the warrant was based on a match from the fingerprints
from his previéus charges, on which he was acquitted, and that fingerprint card should have been
destroyed. However, he: was told that because he had not applied to have his previous charges

éxpunged, the card had not been destroyed. He testified that Trial Counsel had a motion to
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suppress the fingerprints based on the chain of custody, but he never made the motion. Applicant
stated that_ he met with Trial Counsel multiple times but they always argued about the motion to
suppress his fingerprints, so he tried to have Trial Counsel relieved. He stated that the fingerprint
issue was discussed in his Anders brief on appeal but the brief did not address the admissibility
of the prints. .
Additionally, Applicant testified that he pled guilty to possession of marijuana second
degree on March 18, 2010. He stated that this was one of the charges he was arrested for in
Jaﬁuary, 2008, ;long with the charges on which he was later acquitted.at tri;\l.
Applicant testified that Trial Counsel agreed to stipulate that Applicant had prior burglary
charges, but Trial Counsel never consulted with him before the stipulation was made.
Solicitor
Deputy Soliciter David Miller testified that he has been employed at the Second Circuit
Solicitor's Ofﬁcc since January of 2009, and he was the solicitor who prosecuted this case
against Applicant, Solicitor stated that he turned all of the discovery material over after Trial‘
Counsel filed Rule 5 and Brady motioué. He stated that there was no material that they requested
that he did not provide them. |
Solicitor testified that law enforcement was able to match Applicant to the cﬁﬁe because
of latent fingerprints found at the scene of the burglary that matched up to his prints in their.
database. He stated that Applicant's fingerprints were in their possess;ion because he was arrested
on January 14, 2008 for several different charges, including possession of marijuana, resisting
arrest, and about twelve other charges. Solicitor stated that Applicant had a trial oﬁ some of the
charges from the January 2008 arrest and was acquitted, but remained in custody until March 18,

2010, when he pled guilty to possession of marijuana and resisting arrest.
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Solicitor testified that, because Applicant pled guilty to possession of marijuana and
resisting arrest, the fingerpﬁnl card from his January 2008 arrest, which was used to match the
prints. from the crimes address in this PCR application, could not be destroyed. Solicitor testified
~ that Applicant was entigled to have the charges he was acquitted of expunged from his record,
but he was not entitled to have his fingerprint card destroyed because of the chakges he pled
guil-ty 10. | V '

Solicitor further testified that, after the trial on the convictions in question, Applicant was
facing different charges, and a heaﬁng was held over the suppression of the fingerprints. He
testified that Judge Eaﬁy ruled that he would allow the prints into evidence because Applicant

was not entitled to have the card destroyed and because he had fifteen prior arrests and twelve

prior convictions in South Carolina and several other fingerprint cards. He stated that Judge

Early atlowed these prints because of their inevitable discovery. The Order denying this motion
was entered into evidence at the evidentiary hearing.

Solicitor testified that he later had an officer go over to the jail to roll new fingerprints
from Applicant to compare 1o the latent prints found at the scene ot; the crime. He noted that
fingerprints do not chaﬁge, and Applicant’s prints matched both the 2008 fingerprint card and the
crime scene prilits. -

Solicitor testified that there was mever any issue with the chain of custody on the
fingerprints. He stated that he invited Trial Counsel to cdme see the discovery, and Trial Counsel
sent an expert to examine the fingerprints in a secured, contained area.

Solicitor testified that he did not know that the Order of Recusal existed until it came up

in the allegation in this PCR action. He stated that it was completely unrelated to the charges and
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victims in this case, and it did not make sense to recuse the Second Circuit Solicitor's Office
from this case. He stated that he saw no reason to recuse himself from this case.
Trial Counsel
T;ial Counsel testified that he was appointed in this case and he met with Applicant five

or six times prior to trial. He stated that he and Applicant did not _gel along, and Applicant did
not cooperate during the course of his representation. He testified that he and Applicant fought
all the time, mostly about the isﬁue of the admissibility of thx;, fingerprints. He stated that their
bad relationship did not affect his ability to represent Applicant. Trial Counsel stated that he saw
"no grounds oh which to move to sn;ppress the fingerprints based on their admissibility or on the
chain of custody. He stated that he did not think the fingerprint card could have been destroyed
_or expunged, so he did not move to suppress it. He further opined that this issue would not have
been successful on appeal if it bad been fully argued.

Trial Counsel testified that his trial strategy in this case was to cast doubt on the accuracy
of the fingerprints. He opined that the state's évidence against Applicant was overwhelming
because-they had his fingerprints at the crime scene.

Trial Counsel stated that he happened to be present at the trials that the Attorney
General's Office prosecuted, but he did not know about the existence of the Order of Recusal
until this PCR action. Trial Counsel stated that this Order did not apply to this case.

Trial Counsel testified that he did not feel there was any reason for Solicitor to be recused
from the case. He stated that there was no reason to request a continuance based on new

evidence. He stated that he saw no reason 1o object to any judicial remarks during the trial.
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Trial Counsel testified that he stipulated to the fact that Applicant had prior burglary
convictions because he did not want to draw it to the jury's attention. He stated thét it was better
to quietly stipulate the fact than to have the Clerk of Court testify against Applicant at trial, -

Trial Coﬁnsel stated that he was eVentuallly relieved from his representation of Applicant
because of their poor relationship. |

IV. APPLICABLE LAW

Ina post;conviction relief action, the applic;nt has the burden of proving the éllegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel's conduct so undenningd the pioper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment, Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The applicant must
overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 .
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applicant must prové that counsel’s performance was deficient. Under this
prong, attorney pe}'formance is measured by its "rcasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient

performance must have prejudiced the applicant such that "there is a reasonable probability that,
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but for coﬁnsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty pleas, the Applicant must
show that there is a reasonable probability that, but for counsel's alleged errors, he would not
have pled guilty and would have insisted on going to trial. Hill v. Lockhart , 474 U.S. 52, 106
5.Ct. 366 (1985).
V.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the |
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985). |

Asa ma&er of general impression, this Court finds Applicant’s testimony and assertions
to be not credible. In contrast, thls Court finds Trial Counsel’s testimony to be credible and

persuasive. This Court further finds Solicitor's testimony to be credible and persuasive. These

- credibility findings have been applied to the Court’s findings and conclusions set forth below.

INEFFECTIVE ASSISTANCE OF COUNSEL
Applicant has asserted several allegations of ineffective assistance of counsel. This Court
finds these claims to be meritless and they are denied and dismissed with prejudiée.
Failure to recuse Solicitor
Applicant alleges that Trial Counsel was ineffective for failing to move to have Solicitor
recused from the case. This allegation is meritless and must-be denied.
The Order of Recusal introduced by Applicant is clearly meant to apply only to the

charges from the trial in which it was ordered. The charges in the case at issue are completely
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separate and unrelatéd from Applicant's prior trial and cannot be viewed as a "patterh of criminal
activity” stemming from his prior charges. The Order was clearly written only for the purpose of
recusing an office thaf might be swayed because of the victim in the prior case. The. victims in
the case at hand have ng relation to the previous case, and theré ié no reason why this Order
would apply to different charges. This Court finds that this allegation is meritless and that there
was no reason for the Second Circuit Solicitor's Office to be recuseg! from this case. Therefore,

Trial Counsel cannot be ineffective for failing to move to have Solicitor recused. Thus, this

~ allegation is denied and dismissed.

Failure to ;equest a continnance pursuant to late provided evidence

Trial Counsel credibly testified that there was no reason to reques;l a continuance bésed
on any late provided evidence. Applicant has failed to meet his burden in proving that there was
any evidence that was not provided in a timely manner, that a continuance request based on this .
evidence would have been successful, or thgt a continuance would have changed the outcome of
the trial. Therefore, this allegation is meritless and must be denied and dismissed.

Failure to object to improper judicial remarks

Applicant has failed to meet his burden in proving which judicial remarks we;e improper,
why they were improper, that Trial Counsel was ineffective for failing to object to them, 6! that
the result of the trial would have been different had Trial Counsel obiécted. Because Applicant.
has not met his buraen of proof, this allegation is denied and dismissed with prejudice.

Failure to move to suppress fingerprint evidence
Applicant’s allegation that Trial Counsel improperly failed to ﬁove fo suppress the

fingerprint evidence is meritless. This Court finds that there was no legal reason to move to
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suppress these fingerprints, as a motion to suppress would not have been successful, thus Trial
Counsel cannot be found ineffective for choosing not to do so.

Solicitor credibly testified that Applicant’s fingerprint card is not eligible to be destroyed
after his 2008 acquittal because it was taken after the same arrest as two char:ges to which
Applicant pled guilty. Furthermore, even if the card had been destroyed, law enforcement could
have collected more fingerprints from Applicant to compare to the crime scene based on his
other charges and arrests; as Solicitor noted, fingerprims do not change. Finally, as noted by
Solicitor, Applicant iater had a hearing over a motion to suppress these fingerprints, and the
motion ‘was denied based on inevitable discovery. Applicant had 1S5 prior arrests and 12
convictions, and there were multiple other sets of his fingerprints throughout the state of South
Carolina with which to compare to the prints at the crime scene. Any motion to suppress the
fingerprints would not have been sﬁccessful, and Trial Counsel's choice not to pursue this motion
was reasonable.

Furthermore, Trial Counsel credibly testified that he saw no legal reason to mové to
suppres;s these fingerprints. Strickland requires that trial counsel must be given leeway to make
reasonable strategic decisions. No particular set of detailed rules for counsel’s conduct can
satisfactorily take account of the variety of circumstances faced by aefense counsel or the range
of legitimate decisions regarding how best to represent a criminal defendant. Strickland v.
Washington, 466 U.S. 668, 688-689 (1984). “Representation is an art, and an act or omission that
is unprofessional in one case may be sound or even brilliant in another,” Id. at 691. Therefore,
judicial scrutiny of counsel’s petformance must be highly deférential. Id. at 689. Where counsel

articulates a valid strategic reason for his action or inaction, counsel’s performance should not be

found ineffective. Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1996); Underwood v. State

@
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309 S.C. 560, 425 S.E.2d 20 (1992); Stokes v. §taté, 308 S.C. 546, 419 S.E.2d 778 (1992).
Courts must be wary of seqond guessing counsel’s trial tactics; and where counsel articulates a
valid reason for employing such strategy, such conduct is not ineffective assistance of counsel.

* Whitehead v State, 308 S.C. 119, 417 S.E.2d 529 (1992). "There are countless ways to provide

effective assistance in any. given case. Even the best criminal defense attorneys would not defend
Qpanicular client in the same way." Strickland at 689, 104 S. Ct.at 2065.

Applicant has further failed to meet his burden in proving any prejudice. Even if Trial
Counsel had managed to successfully suppress the fingerprint card from 2008, law enforcement
could have pulled any other fingcrprint card from Applicant's prior arrests and convictions
throughout the state. Applicant's fingerprints would have been matched to the crime scene even
without this specific fingerprint card from 2008. Thus, any failure to move to suppress this (;ard
would not have changed the outcome of the trial,

This Court finds that Applicant has failed to meet his burden of proving that Trial
Counsel was ineffective in this regard, this allegation is denied and dismissed with prejudice.

PROSECUTORIAL MISCONDUCT

This Court finds that App;icants claims of prosecutorial misconduct are meritless and
must be denied and dismissed with prejudice.

Prosecutorial misconduct is not an issue for post¥conviction relief. Rather, this allegation
is a direct appeal issue that is procedurally barred by S.C. Code Ann. § 17-27-20(b) (2003).
Post-conviction relief is not a substitute for an appeal. Simmons v. State, 264 S.C. 417, 423, 215
S.E.2d 883, 885 (1974). A post-conviction relief application cannot assert any issues that could

have been raised at trial or on appeal. Drayton v. Evatt, 312 S.C. 4, 8, 430 S.E.2d 517, 520
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(1993). The Applimni could have raised this issue on appeal. The failun;, to do so has waived
this allegation as grounds for relief.

Regardless, it is applicant’s burden to prove actual prosecutorial misconduct. Alabama v.
Smith, 490 U.S. 794, 109 S. Ct. 2201 (1989). The Respondent submits the Applicant has not
casried his burden of proving actual prosecutorial misconduct. therefore, this allegation should be
summarily disr;lissed. As addressed above, the Order of Re;usal introduced by Applicant clearly
does not apply to the convictions at hand, and there was no reason for the Second Circuit
Solicitor's Office to Be recused from this case. Furthermore, Applicant has failed to meet his
" burden in proving that Solicitor used the "threat” of a sentence of Life Without Parole to force
Applicant to go to trial. Applicant has not shown a manner in which Solicitor acted improperly
or outside the bounds of what is allowed under South Carolina law. Therefore, these allegations
are denied and dismissed with prejudice.

INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL

Applicant’s allegation that appellate counsel was ineffective for failing to argue the
inadmissibilily of Applicant's fingerprints at trial is meritless.

A defendant is entitled to effective assistance of appellate counsel. Tisdale v. State, 357
S.C. 474, 476, 594 S.E.2d 166, 167 (2004) (citing Southerland v. State, 337 S.C. 610, 615, 524
S.E.2d 833, 836 (1999)). Although appellhte counsel is required to provide effective assistance
of counsel, “appellate counsel is not required to raise every nonfrivolous issue that is presented
by the record.” Id. (citing Jones v. Baﬁeg 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983))
(emphasis supplied). “For judges io second-guess reasonable professional judgments and impose

on ... counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the
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very ggal of vigorous and effective advocacy....” Id. (citing Jones, 463 U.S. at 754, 103 S.Ct.
3308).

"Neither Anders nor any other decision of this Court suggests, however, that the indigent
defendant has a constitutional right to compel appoiﬁted counsel to press nonfrivolous points
requested by the client, if counsel, as a matter of professional judgment, decides not to present
those points.” Jones, 463 U.S. at 751, 105 S. Ct. at 3312, "To prove prejudice, the applicant must
show that, but for counsel's errors, there is a reasonable probability he would have prevailed on
appeal.” Anderson v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003).

Solicitor credibly testified that Applicant's fingerprint card is not eligible to be destroyed

- after his 2008 acquittal because it was taken after the same arrest as two charges to which

Applicant pled gﬁilty. Any argument over the admissibility of these fingerprints likely would not
have prevailed on appeal, and thus Applicant can show no prejudice. This Court finds that
Applicant's appellate counsel was not ineffective for failing to thoroughly brief the is_suc of
admissibility of Applicant’s fingerprints, and this allegation is denied and dismissed with
prejudice.
ALL OTHER ALLEGATIONS

As to any and all allegations that were raised in the appﬁcation or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

VI. CONCLUSION
Based on all the foregoing, this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would require this court to grant his
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application. Therefore, this application for post-conviction relief must be, .denied and dismissed
with prejudice.

This Court notes that Applicant must file and serve a notice of abpeal within thirty days
from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Appli;:ant has a right to an appellate counsel’s assistance in seeking review of the denial of post-

conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the application for Post-Conviction Relief is denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this lDday of ND V » 2016.

2 troerd

RoBERT E. HOOD
Presiding Judge
Second Judicial Circuit

& “Mh South Carolina
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