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Senior Assistant Deputy Attorney General
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CLARENDON THIRD JUDICIAL CIRCUIT
Clayton Benjamin, #252521, 2014-CP-14-00194
Applicant, ?.w g
FINAL CRDER OF DISMISSAE,
V. o
) | N o S
- State of South Carolina, T L AN C - =
Respondent. AORIPI RS SR B &

P P .
. .2

This matter comes before this Court by way of an application for post-conviction relief
filed May 15, 2014. Respondént made its Return and Motion to Dismiss on or about August 13,
2014, requesting that the Application be summarily dismissed. Pursuant to this request, and after
reviewing the pleadings in this matter and/or any available relevant records attached thereto, this
Court issued a Conditional Order of Dismissal (COD) provisionally denying and dismissing this
action, while giving the Applicant twenty (30) days from the date of service of said Order in
which to show why the dismissal should not become final. The Conditional Order of Dismissal
was served on this Applicant on or about August 13, 2014.
In a document captioned “Summary Judgment and Opposition to Return and Motion to
Dismiss” and dated August 29, 2014, the Applicant argues that:
Applicant received recent evidence that the attorneys hired by him committed
mail fraud and posing as legal lawyers were convicted and charged in the
United States District Court of Michigan . . . Applicant’s original post
conviction relief and 59(e) motion was premature and inadequately done due to
the misleading advice of perpetrating attorneys. The hopes of a fair opportunity
to obtain justice were removed due to this negligence and applicant was denied
due process of the law. Furthermore, if attorney land would have visited

applicant upon request, the fraudulent attorney’s scheme would have come to a
halt. The applicant could have requested an extension and presented a suitable

post conviction relief application.
RECEIVED)
DEC § 1 2016

STATE GRAND JURY-
PROS SECTION
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Applicant also argues his application is not untimely and because: “If a violation of rights
takes place over a period of time, it may be considered to be a ‘Continuing Wrong’ or continuing
harm, violation.” Appiicant argues the application is not successive because he stated “sufficient
reasoning” to excuse the successive bar.

This Court has reviewed the Applicant’s response to the COD in its entirety, in conjunction e o=

with the original pleadings, and finds that a sufficient reason has not been shown why the
Conditional Order of Dismissal should not become final.
IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional

Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. The Applicant’s attention is directed to Rule 243 (including subsection (c)), SCACR.,

for the procedures following the filing and service of the notice of appeal.

AND IT IS SO ORDERED this 7 & _day of /7%, ,2016.

; A e P ] ,-//
J 2
® , FERRELL COTHRAN, JR. ;
Chief Judge for Administrative 0S€eS

Third Judicial Circuit

, South Carolina.
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STATE OF SOUTH CAROLINA ") =~ "%
COUNTY OF CLARENDOQ“‘ SEP _3; i gNl;?-IE COURTI‘ OF COMMON PLEAS
. ; 2014CP1400194

BENJAMIN Clayton, 252621 §

Applicant, )
\/ ; CONDITIONAL ORDER OF DISMISSAL

)

State of South Carolina, g

Respondent. §

This matter comes before this Court by way of an application for post-
conviction relief filed May 15, 2014.-

The records before this Court reflect that the Applicant is presently confined
in the South Carolina Department of Corrections pursuant to orders of commitment
of t.he Clerk of Court for Clarendon County. The Applicant was indicted and/or
convicted of the following: Conspiracy to traffick in crack cocaine — 97-GS-47-1001.
The Applicant was represented by John C. Land. The Applicant was sentenced on
September 3, 1998 by The Honorable Howard P. King.

The Applicant appealed his conviction and sentence, the Remittitur date is
h'sted as August 23, 2001.

Attached herewith and incorpofated herein are the records of the Clarendon

County Clerk of Court regarding the subject convictions, and/or the Applicant's

wcasenameln, usede» - Conditional Order of Dismissal (vdockeinon)
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records from the South Carolina Department of Corrections. The Respondent
xeserves the right to amend this Return upon receipt of any relevant materials,
According to the South Carolina Department of Corrections, the Applicant is

serving the following sentence:

mm‘ TGRS

:LMQ ,_"EAO“‘V‘&‘_-"

SCOC ID: 00252529

T e —
OFFENDERTYPE:  AOULT-STRAIGHT sEN}EN'cé e
ADMISSIONDATE:  omnoregs T
o Wseonsm cnwn?w —
SECURIY) cusToDY: 1B/MINIMUM ou1'
‘ewoleve: 25

s A .

 PROJECTED RELEASE DATE: | Galoaante
'PROJECTED PAROLE ELIG(BILITY- NOTELIGIBLE~ o
-;J;‘;JI{LNOUC.;; Eﬂex‘;u.'nv hor ELIGIBLE T

Dbt = A = b A weeno, LI LT & S RGP AN T
» )

Prior PCR history
The Applicant also filed two prior PCR applications, 2001-CP-14-411 and 2005-CP-

14-587.

In making its decision, the Court had before it the available records of the
Clarendon County Clerk of Court regarding the subject convictions, and/or the
Applicant's records from the South Carolina Department of Corrections, the

Applicant’s application, and the Respondent’s Return and Motion to Dismiss.

wcasenameln, wscdon - Conditional Order of Dismissal («docketnon)
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In his current Application, the Applicant alleges that he is being held in
custody. unlawfully for the following reasons:

PCR application allegation(s):

10,  Sttre concisely the grounds an which you base your allegation that you are being held in
custody unlawfully;
® « 1§ CoVered Eviclense . '

) i ; C . .
©) W\ Kalgts Blgtion, . AULA IeL1 o VID‘O'{';OY

11, State concisely end in the same order the facts which support each of the grounds set cut
in (10):

© _ See Atrachmast

16.  Ifany ground set forth in (10) has not previously been presented to any Court, State o
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

15, State clearly the relief you seek in filing this epplication:
- L‘ 1 >
i & 'n

He.  Convielon pnd  Sentorce

casenamely, wscde» - Conditional Order of Dismissal (vdocketnon)
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* Neu} |9 Discovered Evidence

Petivioner Wired Laci ZeKa and  Tohn Heary Wilsen
of +he University Restarth  a~d  Uniersity Legal Services
as attorneys £or s original Post Convichian Relieh
Pekitibare Sos led to beliove Rt thay weve sssisting
his  wtate a2Ppointed odfernny Tohe C.Land in Prearing
and  Bubmittiag  3n  Amerdwmant Yo his PLR application.
The legal team alse wWus vresponsible in  assisting
Dektoners  state appoiated a‘H‘crne\) ' the p‘-(:ng o
e  Shey Motes 4o Aler and Rmand.

Petitioner recently veceived information Hat
the. hegol feam hired wes all part f a  scheme
Brd Dtre  Chamed ia United Stetes Disteiet Court

Tastera District ofF Mlichigun. with vielakoas of
Title 18 WSC & \341: Ml Fraud (2710~ er-20581)

Petibioner was fordardod his ar;g‘.ngl legal dseumants
dhat wore vecovered dus to the fedirel eriminal

“avestioaton ay\:nsJ- W.\son and ZzKa,

Peldioners Origiaal PLR application and 5%e) lstiza

Was Pprematece and 'man\e.qua-h-ly dona. due to +his
ntexrforence. Petiticner did not get a Fair opportuaita

wecasenamely, «sedeyn - Conditional Order of Dismissal («docketnon)
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i cb“'a‘.n'me jus'\‘.c.e duve 4o  the ne.gl:p..nc.a.

and f‘gum& a hw:n9 bee Wad on his behalf.

PadMomer Ong  denied Due V2otess and his PER

2¥oraes Wao ineffative for ok assuring +thait
Proper  dotumants  Wwece fled o4 hs  bewalf

Eiual Protection Vielabion

On  Nowmber |, 2010, +he. Fair sﬁn'i'enclng Act
betame e'pxced"nva. The, Fair Saxtencs

ng Act replacad
+he. 100-+o-|

Crack 4= Towder Cotaime Sen'('enc.g'na

vatio Wit 2n 18-l vzto (28 grams il trigger a
B-year Man(:lz'\'av'i, Minimum and 290 grams il

+f‘|99r'.f‘ a “en yeer !Manda‘\un, Minimum) Undeer 21
US.. & BYl. Tan Unded Ststes Vs Blewett 2013
6. App Lewis 9887 (thCir), “The Sinth Circuwit
feversed perioe detisicns and  ruled Ahat dhe
?‘a’w 5@\*@@11\9 At ™ Should a‘pp‘y * all degetden'{sl
ineluding Yhose. Sertenced Prior 4 s PIssage.

ot~ Carolina developed ‘Y Omnibus bitl
'n veference to dhe Faiv Sentencing At 4o

feduce, 5en‘\‘o_v\¢_'m9. fe of Tune Zoro +hose
Sentence) are gien the opportunm

earn wovrlts Cred'x , goock ‘e behavior Cf‘eld‘t‘*,
para\e. 6‘39\ il and wmore., Those Se.n*'ent.eo\.
before. e enactment of the Dmnmbus bill

DA Similze 26 the ame .Q.!‘imes 2ce. Aot

\-x, o feceaive

«casenameln, wscden - Conditional Order of Dismissal («docketnon)
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2ffcded Hhe. Same Privilege. 28 those. Senterce
aller e Passing of the Omnibus Bill.

Petidioner argues that the W™ Amendmeat
forbids a stete 4 “deny anu Person Athia s
J'u('it:c\'uc.’ﬁon Yhe %ua\ 'pr'o\'ec.'\';on of the laws”

al parsone  similarly situsted Should be rested
alike.
Cwil %}99\"‘5 V.olakion

The Feir Sm‘\tne.ing Act thas resuired in 4
Number of Prisoners ceceiviag +ime reduetione
feen  their Santences, Pact of e Paading was

due to the horsh Sententes givea 4o blaek
Americans n Cefrence 4o  Creck verses Pordder

CoCeine dieparitics., Jouth Cerelinasy Dwmabus Bill
has given celiet A2 Vamaks 2entencd Simce its
Passing. Net on\9 is the ?a*'.‘\"nener a Pof"(" 5‘:
Anat 663&95“’&2\ gvroup &f amstes it aled
Argues et as 2 blaekl’ (Awex"xcon, he has suffeed
He  Crueldy of vracial diserimination, te hee
ben Vietimize bu raciel remarfs and “Tavealts
\f\é-néed olo@n bg \cad enpore.g men‘\' el D‘P‘A‘C’-I'E(SI
He has been given a lengthy sertence, oF 45 Years
Lo Conspivacy 4o +eaffck crack CaCalne. The
Only direck evidence imtroduced was a small
amu\..h'\" EP M:.f"-)'u ana and the +%)¢"-m=n‘\)\ o'p

8 C(éfeer Céminal who Was 9‘:Ven '.me\:\'s
to testfy. Pelbhioner was dold by arasting
officen thot * He Las going 4o make an example

weasenameldn, wsedey - Conditional Order of Dismissal («docketnon)
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out £ Wis blach asy’ From that moment
'H«:n95 were  extreme ly ufairv and ’pre)'ud;r.ial.

fle¥ing 24 o Hp {eom anonymous czllep faw
anforcemet arrested +Hhree men n a peh-up +euch
on intecstete T35 with  over 100 grams of Creek
Cotaine, Ona o +he Passengers oF +he vehicle
mMade tus adwittance o fPicers of his recent aprest
for dm9'+umglc-..\9 and indicated thet he veceives
the drugs fram a home some ixty miles away in
Ansther C.uuv\*g. He Lonfirmed +hat +Hhare were more
drugs. and he woould take e law enforcewest o
e drugs w hopes of halpag himself ab +rial. A
Seavcln was Casducted at the  alleged home, Which
ha\ange& +s pe.'\'*'-aner. Other +han a small amaul of
Marijuana, ane of e suspecked drugs  Were foud
in the elesed vesidet, Reople were seen fleeing
He near by howe 4ot belogad 4= Petitioners
grand mother buf e one wan Ca?w. The home,
oP de grandmother w2s  Sesrched, Ton 2 room She
Tented 4o a . Tony Mefadden . drugs eare Found.
The +ensat Was  never zpprehend 9.3 Potitioner
Of\\j feceived a charge of PosSession of lﬁar:)‘uana
Hre day oF the search ohich was (-\ugus"' 28 19%9¢.
A month ladee petitioner s appoached by Sled
' A9e.n'\' _?oger Towers, OFiecer Towers énguired
about the ncident 4hat octuded on Ausust 2% 19%%.
He Wonted 4o Anowd Who wace Mo tenants thok

wcasenameln, wseden - Conditional Order of Dismissal («docketnon)
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fled €20m Dehtioner gtand mathers home on
Hhe doy of the seowch. Pedbioner refuse o
answer outside of 4he Presente of his attorney,
He was Hhen arvested agin for +he Same
August 23 @9k incident but now Charge. with
’l‘racgclﬂ'\r\g Crach CoCaine. a5 f in the

Vehicle with +he initial heee Stopped for
d\"u\s +\"5ml‘-Kin9.

At whe Preliminary hearing the case
agoinst Petidoner Les dismiss due 4o lack oF
evidence., 3-!.69& Howard D K'-ng inform +he
Prosecutor (San E Ozmat) dhar if he beliews
Hs Cote 1o a Conddireey he Would har +u
00 before the. Grand Juey St more evldence.,
Protecat™e Oz mint offered 'ummunl'l'\, 40

George. WDilson, one of Hhe. Poasengers arrested For
-l-ramcK:ns [P} exc.hem9e. for wis ‘has-lw'mmg.
Wiloen -teetCod before -the 9rand Tury on an

earler o Gl ( :
w::-‘ .,ne;ue traflieling chorge  neser man'km\ng

As a2 result oF Wilsons Yestimony Lor e
Queus.‘\‘ 2 (996 '-Ml:dh\b a dwperseding ndletment

Was  handed dosn Naming %.-H\'oner/ Darrell ?mu}\}

C"\nv\&& Tomlin b\A’ Om-‘“".v\g G'eur‘,e. Qi\éan.
The C.\-\arge wab Ao Conspimm, +o “4vafFiel

vcasenameln, wscden - Conditional Order of Dismissal (wdocketnon)
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cCrach Colaine in Clar‘enolonl Dr‘ahgﬁbur_g
and 5qm"\‘¢\" CDU-'\*;G&. F’rom n09u6+ |99
until on or abeut fuaust 28 k. A sne
day marijuana Ctharge hes rous been
enhanced nto a year long Conspiracy 4o
+eafliclh.

Trial resulted wie 2 \'w.ng Jury. The
State aowd offered Darrel Feann a 3 Yeas deal
for Wi teskimony, Uikimately the, Petitioner
Was  Convicted 4w 25 yeers,. None of Hhe
deaffiekers were found guitty,

Bllioner beliaves thet s Aind of
mMisCicfiage cr Suskice. Whas aot anlg e.FF'e.d'
our Céun’\'rg Wik the Pass, ng o dhe.

Faie Sententing Act. & deor has been Ofened
Beauth Cacolina Dmniaus Bl hae begun s
invalvement in Correcting harsh m*'em.‘.nﬁ,
&t Mis iavolvement has only effucted Hhose
Sentenced afder Bune 2010, Porioners
CCL\.IG.\ ?fo*eﬁ\on \“ig\m*a have been Violated

becouse of Hhis sort of usfairness. Due.
Process of 12w hare been steipped. And

Peldioner stands on ocur Cownken Surpramacy
Clause., the b, 8 2nd WM™ Qmenderents o€ dhe

Lonsthution as v lid .
Conmlaink a arounde foe s

+ AS a vesult of this complaint the
Petrtioner ash for relief of sentence,fime

Served. news trial, earned woerh Crediy good

+ime Credily educatione) credid, Parcle
eligibitity and all else. afferded by South
Carolinas Omnmbus bill.
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Findings of Fact and Conclusions of Law

Timeliness - S.C. Code §17-27-45(a)

This Court agrees with the Respondent that this Application for Post-
Conviction Relief should be summarily dismissed for failure to comply with the
filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann.
§17-27-10 to -160.

8.C. Code Ann. §17-27-46(a) reads as follows:
An application for relief filed pursuant to this chapter must be
filed within one year after the entry of a judsment of conviction
or within one year after the sending of the remittitur to the
lower court from an appeal or the filing of the final decision
upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations
shall apply to all applications filed after July 1, 1996. Peloquin v. State, 321 S.C.
468, 4689 S.E.2d 606 (1996). For the purposes of this Order, the Applicant’s
conviction/sentence was “finalized” on the date of his conviction or the date of the
Remittitur from any direct appeal, whichever was later, i.e. September 3, 1998 or
August 28, 2001. Adding one (1) year per S.C. Code § 17-27-46(a) and one (1) day
per Rule 6(a), SCRCP means that this PCR application had to be filed by August 24,
2002. This Application was filed on May 15, 2014, which was beyond the
time that the statutory filing period had expired, i.e. 4282 days (08/24/2002

was a weekend).

weasenameln, aseden - Conditional Order of Dismissal (wdocketr.on)
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A motion for summary judgment may properly be used to raise the defense of
statute of limitations. McDonnell v. Congolidated School District of Aiken, 815 S.C.
487, 445 S.E.2d 688 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985)
autﬁorize the Cowrt to “grant a motion by either party for summary disposition of
[an] application when it appears from the pleadings ... that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of
law.” Therefore, this Court shall summarily dismiss the application for post
conviction relief for failure to file within the time mandated by the Post Conviction

Procedure Act.

SUCCESSIVE

The application should be summazrily dismissed .because it is successive to the
previous application for post-conviction relief. Successive applications for post-
conviction relief are disfavored. Land v, State, 274 S.C. 248, 262 S.E.2d 735 (1980).
S.C. Code Ann. § 17-27-90 (1985) states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental or amended
application. Any ground finglly adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
that resulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground
for relief asserted which, for sufficiont reason, was not asserted or
was inadequately raised in the original, supplemental or amended
application.

Under this statute, successive post-conviction relief applications are forbidden

unless an applicant can point to a "sufficient reason” why new grounds for relief

wasenamely, «seden - Conditional Order of Dismissal («docketnon)
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were not raised or were not properly raised in previous applications. Aice v. State,
8056 S.C. 448, 409 S.E.2d 392 (1991). Any new ground raised in a subsequent
application is limited to those grounds that “could not have been raised . . . in the
previous application.” [Emphasis in original]. Id., 305 S.C. at 450, 409 S.E.2d at
894. If the Applicant could have raised these allegations in a previous application,
then the Applicant may not raise those grounds in successive applications. Id. The
Applicant bears the burden of showing that the allegations could not have been
raised previously. Land, 274 S.C. 2483, 262 S.E.2d 785 (1980).

The Applicant could have raised the new grounds for relief in his prior post-
conviction relief application. The Applicant has faileC'I to present any reasons why
he could not have raised the cwurrent allegations in his previous post-conviction
relief applications.

A motion for summary judgrent may properly be used to raise the
defense of statute of limitations. McDonnell v. Consolidated School District of
Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. §17-27-
70(c) (1985) authorizes the Court to "grant a motion by either party for summary
disposition of [an] application when it appears from the pleadings ... that there is no
genuine issue of material fact and the moving party is entitled to judgment as a
matter of law." Therefore, this Court finds that the application for post-conviction

relief is summarily dismissed for the reasons explained ahove.

«casenamen, «eden - Conditional Order of Dismissal (wdocketnon)
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Based upon its review of the pleadings in this matter, this Court does not see
the need to appoint counsel to represent the Applicant‘ and expresses its intent to
summarily dismiss this matter unless the Applicant advises this Court with specific
reasons, factual or legal, why it should not dismiss the matter in its entirety. The
Applicant is granted thirty (30) days from the date of service of this Order upon him
to show why this Order should not become final. The Applicant shall file any
reasons he may have with the Clarendon County Clerk of Court and shall serve
opposing counsel at the following address:

Asgistant Attorney General Brian T. Petrano
Office of the Attorney General

P.0. Box 11549
Columbia, SC 29211

AND IT IS SO ORDERED this /& day of /51' '?," , 2014,

Fifth Judicial Cirouit

j‘u&_— South Carolina

wasenameln, wsede» - Conditional Order of Dismissal (udocketnon)
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