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STATEMENT OF . ISSUES ON. APPEAL

ISSUE. ONE: WHETHER APPELLANT'S SENTENCE SHOULD BE MODIFIED BASED

‘ I ON THE STATUTORY CHANGES TO THE “OMNIBUS CRIME AND
REDUCTION AND SENTENCING REFORM ACT OF 2010". ACT
154(H-3545); and

ISSUE. TWQ: WHETHER THE TRIAL JUDGE HAD SUBJECT MATTER JURISDIC-
. . " TION TO SENTENCE APPELLANT TO A TRAFFICKXING CRACK
COCAINE 3RD OFFENSE BASED ON PRIOR OFFENSES THAT
EXCEEDED THE 10 YEAR TIME LIMITATION?
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STATEHENT OF CASE
This case comes before the SOuth Carolina Court of Appeals

pursuant to the ‘appeal of Clifton D. Lyles (“Appellant"). an

'inmate incarcerated“uith the'bepartment of carrections"(“SCDC“).
Appellant filed a step one Grievance on July 7,2016, claiming

that his sentence should be,re-calculated in compliance with
'the new aaendlent cf the "Omnibus Crime and Reduction and Sentenf
cing Reform Act of 2010", Act 154(H-3545). That grievance was.
investigated and denied when SCDC determined that the Amendment
did not apply to Trafficking offenses. Appellant.filed a step
Two grievance on JulyAZi 2016. That"grievance‘was also'investigae
ted and denied on August 19 2016, stating that the step one
grievance response was correct. Appellant then filed a notice

of appeal in the Administrative Law Court on September 6, 2016;

on Hay 12 2017. ‘the appeal was dismissed by the Honorable Judge
S. Phillip Lenski, stating that the court lacked subject maJter
jurisdiction to hear Appellant s argument that his sentence :
should be modified based on recent statutory changes. Appellant
subsequently filed a notice of appeal on June 8,2017.
RELEVANT FACTS

The Honorable Administrative Law Judge, s. Phillip Lenski
has wrongly interpreted Appellant s argument on appeal. ‘He mista-
kingly states that "Appellant was challenging.the offense leével
of his conviction...he argues that recent statutory law changes
indicate that he should not have been convicted of a 3rd offense

trafficking charge".see ORDER. OF. DISMISSAL DATED. MAY .12,2017,page

1,line 9-11.
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ISSUE ONE: WHETHER APPELLANT®S SE@TENCEISHOULD BE MODIFIED BASED
2 S ON THE STATUTORY CHANGES TO THE “Omnibus Crime and
Reduction and Sentencing Reform Act of 2010%, Act
154({H~-3545)?
RELEVYANT.  FACTS
‘On April 8,2004, Appellant (Clifton Lyles) was found guilty
of trafficking Crack Cocaine, third offense and sentenced to

30 years. On April 21,2016, the Genmeral Assembly amended the

2019 Omnibus Crime Reduction and Sentedciny Reform Act, by adding
‘Act 154. rn_ act 154, Section 44-53-470, the following language

was added e
E&LAQ@L@lgmLﬁQ @EE AB@WE'ER@VESI@NSW‘@ g@mulcazu“

I ANY. OTHER C
OF THIS ARTICLE OR OF ANOTHER STATE OR FEDERAL
STATUE RELATING TO TRAFFICKING IN CONTROLLED
SUDSTANCES MUST BE CONSIDERED A PRIOR OFFENSE
FOR PURPOSES OF ANY PROSECUTION PURSUANT TO
THIS ARTICLE.

Plaintiff contendsvthat the additions that was made to the

drug enhancement statue was done as a means to effectuate the

main purpoee of the Omnibue Crime Bill, That pufpdse is to save
taxpayer funds by shortening- sentences for less serious offenses.

See 3099-2010 B;ll 1154. Omnibus Crime Reduction and Resentencing

Reform Act General Assemb nswlntent Sectzon 44.
ITISGHEINENTCFIHBGNEMLASEMI!THHHREIRDHSENSINE&E
- II GF 'THIS ACT SHALL PROVICE COSP-EFFECTIVE BRISON FEIEASE
nﬂ!nummsmﬂhﬂmnmiBAMJGBLEEEIREAN)IIEENEHNED
Sﬂﬂﬁnﬁs!URAHERWEDES!DINIKINEKN]NCRIRGDFEIDEREI—
INHSKNEN)]ERNEIUIICSEEDL

In order to effectuate that purpose,'the'Genefal Assembly
-amended the drug statues to shorten non-violent drug offendefs

sentences.iolin Ve South Carolana De t. of - Correctxons,781 S.E.2D

914(CT.App.2015)(Hence, one of the act's cobjectives is tO»consera

ve taxpayer dollars by allowing earlier release dates for inmates
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convicted of.less‘serious offenses). Because the Crime Bill
accomplished the General Assembly's intended purpose, it further
amended the law by adding Act 154(H-3545), effective April 21,-
2016, | |
This added language specifically talks about trafficking
offenses and methods to use when sentencing an offender under
this statue._;t clearly mandates that in order to sentence a
person with a second or subsequent offense, that person muStt
have had a priorrtrafficking.offense on his record. In other
words,-a court can no longer use a possession or distribution
offense as a means to enhance a trafficking offense to a second
or third offense; |

what's more, is that'this additional language that was added

to Sections §,9 and 10 of Act 154 zs remedial and procedural
an-that they: (1) create new remedies for ex;stzng rights, and
(2) prov;de the courts w1th a method for enforcxng those rights,.

State vo H;lton,753 S E 2D 549(S.C.2013)(A statue xs remed;al

where it creates new remedles for existing rlghts or enlarges_
'the rights of persons under disabilxty).
| Because these new additions to the statue are remed1al and

' procedural, they must be given retroact1ve effect Howard Vo=

Allen,368 F.Supp. 310(1973)(Wh11e it may be sa1d that statuLs
relating to remedies‘or procedures may be given a retroact;Le
Operation, a statement of tbe rule perhaps more accurate is
that statues merely affecting the remedy. or law of procedurr
apply to actrons begun after their passage, . whether the right
of accrued before or after the change in the law, at least in
the absence of a constltutlonal or statutory provisxon to the

contrary)..
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But aléo, because this additional langﬁage that was addéd
to Sections 8,9 and 10 did not change or take away aﬁy cf the
existing.language or rights'that was thefe pridr to Act 154's
passing, then they were néither amended nor repealed. And because
the statutes were neither repealed or amended, thep the “SaQings
Clause" that was put in the Act in Section 12 does not apply.Sta-
te v. Bryant,675 S.E.2D 816(ct.app.2009)(Statutory amendment

pro#iding for admission of video téped interviews of child sexual

abuse victims was an addition to the existing statutory scheme,
and thereforé savings clause acéompanying tﬁe enaétment of amend-
ment did not prohlblt the applicatlon of amendment ta- d@i@@@aﬂtﬁ

pending sex offense prosecutlon, amendment did not repeal or.

amend existing . law). . Becaus. ihese‘addatx@nswwere;genal'ln; tatq

ure,.. t@@&-they.mustjm24@gastzn@d.stzlctly agalnst the. state.Hazr )
ve. State,406. S.E.ZD“332£S;C@1391&@&h@n,statue-1s penal in. nakure,_
.1t‘1smc@mstzuedastngtly1§gagnstmstat@.am@qin;ﬁév@m;of'defendantl
-Therefore, the.proviSion in Act 154 must be‘appiiedutokallutraf;:

ficking offenses.,

APPLICATION -TO APPELiANT. |

On April 8,2004, Appellant vas found guilty of trafficking
C#ack Coéaine 3rd offgnse, Ten or more, but less thah twenty-
eight gréms, At the time of the conviction}.Appellant'did nof
have a prior_trafficking Crack éocaine first or second on his
.record. His record ony'conSiéted of thfeg'possessién of cocaine
offenses that occﬁrred in i992, and one ;ntent';d’distribute
>cocaine in 1991. All four of those offense were consolidated

ﬁb one offense as part of a plea deal taken in 1992,
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Also, Appellant had a 2002 marijuana conviction on his record.

Under Act 154, §44-53-470's added language, none'qf appellant’s
prior offenses qualify as a means to enhance a "trafficking
offense" as they are not "trafficking offenses". themselves.,
This theh, means that under Act 154's retroacted effect, Appell-
ant's sentence mustvbe modified to reflect a first offénse traf-
ficking ten or more; bﬁt less than twenty—eight_grams.'Under

a'fifst offense, Appellaht,could only be sentenced to 3 to 10

years, non-violent.See §44-53-375(C)(1)(A), .

SUBJECT MATTER JURISDICTION TO EFFECT SENTENCE

Appellant contends that because the General Assembly did

not specifically mention any mandate that to benefit from Act

154, that an inmate had to petition the court or a jﬁdge, then
it must be inferred that the‘aﬁthority was given to the Depart-
ment of Corrections to screen out the 1nd1v1duals whom are elxgzm
ble to reap the benefits of the act and modify there sentences._

CONCLUSION

Appellant's sentence should be modified to reflect 3 to 10
‘year non-violent sentence and he should be given his immediate

release.

ISSUE TWO. WHETHER THE TRIAL JUDGE HAD SUBJECT MATTER JURISDIC=
TION TO SENTENCE APPELLANT TO A TRAFFICKING CRACK
COCAINE 3RD OFFENSE BASED ON PRIOR OFFENSES THAT
EXCEEDED THE 10 YEAR TIME LIMITATION’ :

RELEVANT FACTS

-Oon Aprll 8,2004, Appellant was -tried and found gullty of
trafflcklng crack cocaine 3rd offense, 10 or more, but less.
than 28 grams. He was sentenced to 30 years. The Solicitor pres-

‘ented,the judge with Appellant's prior criminal record yhich :
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consisted of one 1991, felony possession of cocaine; one 1992,
possession  with intent to sell or distribute cocaine; one 1992,
felony possession of cocaine; and one 1992;~possession with -
intent to sell or distribute cocaine, all of which occurred
in North Carolina. All of those offenses were consolidated into
one offense as part of a plea deal, in-which Apnellant.received
an 8 year sentence. He was paroled in 1993.on those chargese. |

His parole was revoked in 1994, he was paroled again later in

1994. As far as South Carolina, Appellant had two conviction

for possession of marijuana, which was used for a third offense.

See EXHIBIT B,- TRIAL TRANSCRIPT, PAGE 412, LINE 21-PAGE 413
LINE 12. ‘ |

DISCUSSION

»Petitioner.contends that the trial judge‘was without "Subject_
Matter Jurisdiction“'to sentence to a trafficking crack cocaine
3rd offense, 10.or‘more,'but less than 28 grams, with.prior |
offenses that were all over 10 years old.

Under‘S-C. Cooe §44-53-470, any prior convictions used to
Aenhance a first to a second or subsequent offense, must not

exceed a ten year t1me llmlt §44 53 470(A)(3), states in perti-

" nent part “..;for an offense 1nvolv1ng a controlled substance
‘other than marijuana pursuant to this article,‘the offender
has been convicted w1th1n prev1ous ten years of a first violation
of a controlled substance offense prov151on.a.', |
.Appellant's prior‘convictions took place in 1992 and he was.
released from confinement in 1993, thereby dlsquallfylng them
from being used to enhance the 2004 trafflcklng ‘convictionsl, §44-

53-470(B): If a person is sentenced to confinement as the result
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of a conviction pursuant to this article, the time period specifm.
ied in this section begins on the date of the conviction or
on the date the person is released from confinement imposed
for the cqnviction, which-eyef is léter.
In’20064, §44«53-470 did not specify what it meant by release
from confinemenf; which is why in Act 154, the General Assembly
at that time identified it to mean when a person has compleﬁed.
_“..:parole...".'So,_becaﬁse the 2004 version of the statue did
not contain that language, then it must be consfrued that| Appel-

lant's 1993 release was the the tolling date for the enhancement

statue Hair-v. State,406 S.E.2D 332(S.C.1991)(When statue|is

penal in nature, it is construed strictly against state and
in favor of defendant).

What's more,.is-that the marijuana offense could not be used
‘either because at the FimenAppéllantu@aughtﬁthéktgaﬁfickimg.
charge, 2602;’§44-53-375Aand 44-53-470 were in conflict .over

whethe: or not marijuana was a narcotic drug that could be used

~to enhance a cbcaine charge.Rainey v, State,414 S.E,.2D at 132(S.-

€.1992). So, because §44-53-470 was not amended until 2003,

State v, Dupree,583 S.E.2D 437(CT.App.2003), then it was barred
"by the 14th amendment's ex post facto clause from being applied
to Appellant's case because it was not proper law at the time

Appellant caught the trafficking charge.

So, fér.the above mentioned reasons, the trial'courﬁ was
| wiﬁh;out.subject matter jurisdiétion to convict or sentence
Appeliant as a 3rd offender. The Eourt‘only had proper_eJidence
and’ju;isdiction to sentence Appellant as a first offehder,

which only allow for a 3 to 10 non-violent sentence to be leVied.
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So, because Appellant has already served almost 13 years,
which is twice the amount of time that he should have prdperly
served, then his sentence is complete.

conclusion

Appellant should be giveh his immediatewrelease and what

ever other remédy that this Honorébléncourt deems appropiiate

BY Mﬁfiﬁm .

4344 BROADRIVER ROAD
 COLUMBIA,S.C. 29210

THIS_)J_DAYE OF JULY,2017

\;‘




CERTIFICATE OF SERVICE

I, Clifton D, LYles(Appellant), db hereby certify that I did serve
the “INITIAL BRIEF OF APPELLANT" on the Respondent, by depositing
a copy of the same in the U.S. Mail, addressed as follows:
OFFICE OF GENERAL COUNSEL
P.0.BOX 21787

4444 BROADRIVER ROAD
COLUMBIA, SOUTH CAROLINA 29221-1787

'THIS_/2 DAY OF JULY,2017

BY: /- . - jfé/p7j e
PRO SE :

4344 EROADRIVER ROAD
COLUMBIA, S.C. 29210
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TO: HONCRABLE CLERK OF QCURT
JENNY ABBOTIT KITCHINGS

FROM: CLIFTON LYLES#294075 July 12,2017
Dear Clerk,

Please find enclosed one "INITIAL BRIEF OF APPELLANT"
AND QNE YDESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON APPEAL"
TO FILED IN YOUR OFFICE. I hope that this complies with all rules
and form. If there is any corrections that I need to make, please
contact me as soon as possible. I thank you kindly for you pitient
and instructive assistance in this matter,

Sincerely

Clifton Lyles, 294075

s ‘ P B

R ECET V}zﬁ@;
JUL 14 7017
SC Court of Appegls




Dear Counsel,

Please find enclosed one "INITIAL BRIEF OF APPELLANT"

and one “DESIGNATION OF MATTER TO BE INCLUDED IN THE RECORD ON APPEAL"

filed with the South Carolina Court of Appeals Clerk's Office, If

you have any questions, please contact me.

Sincerely

July 12,2017 : Clifton Lyles,294075
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