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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIREUTES "%

b s - pos &

Margaret Stroud and D5 Citizens Ensuring ) om (\:{""o .,qr;
The Implementation of the Referendum, Inc.) CASE NUMBER: 201 l-CP-40-23§\ \ F"é

) o T Mo

Plaintiffs, ) ORDER DENYING DEFENDANT S{" 3 © =3

) MOTION TO DISMISS and ORDERING == &,
Kim Murphy ) ATEMPORARY RESTRAINING B o> =

)  AGAINST DEFENDANT MURPHY é

Defendant. ) -
)

This matter comes before me on the Plaintiffs motion pursuant to Rule 65 of the South

Carolina Rules of Civil Procedure for the issuance of a restraining order requiring Defendant

Kim Murphy to withdraw the appeals set forth on Exhibit A related to permits necessary for the
construction of Chapin High School in School District 5 of Lexington and Richland Counties
(“District 5”’) and prohibiting Defendant from filing further appeals in District 5 and for furthér
filing appeals or actions that would result in the delay or obstruct consfruction
approved by District § and the voters who passed the 2008 bond refergndum
to fund the expansion and renovation preject. The Court also considered Defendant’s
Motion to Dismiss the Plaintiffs’ ‘claims in accordance with Rule 12(b)(1) and (6). A hearing
was held on the motions on August 3, 2011 and the Court heard arguments from counsel
representing the parties.

After considering the materials provided by counsel and hearing the arguments at the
hearing on these motions, the Court denies Defcndant’s Motion to Dismiss and enjoins

Defendant Murphy from filing any further appeals in District 5.

The Court finds, in the light most favorable to Plaintiffs, that Plaintiffs have standing and
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have sufficiently plead facts to constitute a cause of action against Defendant Murphy for abuse
of process. Spence v. Spence, 368 S.C. 106, 116-17, 628 S.E.2d 869, 874 (2006).

As for the Plaintiffs Motion to enjoin Defendant Murphy, the Court finds that there is.a
likelihood of success on the merits that Plaintiffs will prevail on its challenge to Mrs. Murphy’s
standing to file appeals or declaratory actions of District 5 decisions in her own name so long as
she is a sitting member of the District 5 school board. In Newman v. Richland County Historic
Preservation Com’'n 480 S.E.2d 72 (S.C.,1997), the Supreme Court stated that it had found no
precedent “which permits a disappointed legislator to attack a decision of her own body, either
through a dcclaratory judgment or through a direct “appeal.” Id at 74.

The Court is not requiring Mrs. Murphy to withdraw the appeals which she has already
filed and which are set forth on Exhibit A, but finds that the Plaintiffs are likely to succeed on the
merits, that the issue of a public official filing appeals of the directives and decisions of the board
on which she sits in her own name is a significant public interest, and, in balancing the harm to
the parties by the issuance of an injunction, the Court finds that the Plaintiffs would suffer
irreputable harm if future appeals were filed. There is little or no harm to Mrs. Murphy in
preventing her from individually filing such appeals while she is a sitting board member.

Therefore, the Court is ordering the following:

1. That Defendant answer fully the discovery responses served upon her on or before
September 22, 2011; )

2. That discovery proceed and this matter be heard on the merits as soon as
practicable;

3. That Defendant Murphy, so long as she is a member of the District
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3 school board, is prohibited from filing in her own name any farther appeals,
actions or challenges at the South Carolina Department of Health and Environmental

Control ("DHEC") or any other agency necessary fo approve permitting for various construction
projects authorized by the District S school board and funded by the 2008 referendum passed by
the citizens of District 5.

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED tha; the above stated

Agreement is hereby entered into as an Order of this Court.

IT IS SO ORDERED. D/ W/ Ol
The Hon. L. C};{y Manning




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

Margaret Stroud and D5 Citizens Ensuring )
The Implementation of the Referendum, Inc.) CASE NUMBER: 2011-CP-40-2926

)

Plaintiffs, ) ORDER DENYING DEFENDANT’S
) MOTION FOR RECONSIDERATION
Kim Murphy : ) AND INCORPORATING EXHIBIT %
: ) TO THE COURT’S ORDER OF; = —
Defendant. ) SEPTEMBER 1, 2011 om QL.
o @ g
This matter comes before me on Defendant’s motion pursuant to Rule 369_)%}: theFouti”} %

> ~ ~A
R o
Carolina Rules of Civil Procedure for Reconsideration of the Court’s Order of’ Séﬁ;emlr_.r‘m 1, =

<o
2011 Denying Defendant’s Motion to Dismiss and Ordering a Temporary Restraixfi?lg Order

Against Defendant Murphy.

The Court considered the arguments set forth in Defendant’s Motion and denies her

Motion to Reconsider.

For the purpose of clarification, the Court does however incorporate into its September 1,
2011 Order, Exhibit A attached hereto setting forth the Appeal/Filings of Kim Murphy as of

September 1, 2011.

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED that the above stated

Agreement is hereby entered into as an Order of this Court.

IT IS SO ORDERED. \40 W
e

. The Hon. L. Caseﬂ/fanm‘ng
| W . / &7 , 2011

SCANNED



AS OF SEPTEMBER 1, 2011,
APPEALS/FILINGS in DISTRICT S OF KIM MURPHY

DATE

SUBIECT OF
APPEAL

CURRENT STATUS
OF APPEAL

June 15, 2010
Administrative Law Court

401 Water Quality
Certification

Appeal Denied, 401
Certification affirmed

August 16, 2010
KIM MUPRHY

Files Notice of Candidacy To Run

District 5 School Board

November 2, 2010

Kim Murphy Elected to District

School Board

June 24, 2011

SC Court of Appeals 4(3u‘;‘;?ttye r Pending to SC Court
(Appeal of Court Ruling) Certification of Appeals
. Declined by DHEC
March 10, 2011 review B.oard Appeal
Administrative Law Court Wastewater Pending before
, Construction Administrative Law
Permit Court —

novhearing date set

July 7, 2011
DHEC Request for Review

William Grant
Kim Murphy
Cheryl Vaeth

Leisha Huffstetlar
Wayne Duncan

Storm Water
Permit

Declined By DHEC
review Board
Murphy Has 30 days
to appeal to the
Administrative Law
Court




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

Margaret Stroud and D5 Citizens Ensuring )
The Implementation of the Referendum, Inc.) CASE NUMBER: 2011-CP-

rry

) -
Plaintiffs, ) COMPLAINT SR
) ) o = &
Kim Murphy, : ) - S
) (JURY TRIAL DEMANDEB)"~ ;| == =
Defendant. ) Rox « bl
) ©- oz o
oo s B
The Plaintiffs above-named, complaining of the Defendant, allege and say:é‘ w =
wy et

1. Plaintiff Margaret Stroud 1s eighteen years of age, a student and President of the

student body of Chapin High School and a citizen and a resident of the State of South Carolina,
County of Richland. Stroud has a direct and intrinsic interest in the case in controversy and has

and will further suffer actual damages as a result of the actions of Kim Murphy.

2. Plaintiff DS Citizens Ensuring the Implementation of the Referendum, Inc. (“DS

Citizens™) is a South Carolina nonprofit organization comprised of citizens and residents of
School District 5 of Lexington and Richland Counties (“District 57), State of South Carolina,

who are taxpayers and have a direct and intrinsic interest in the case in controversy and has and

will further suffered actual damages as a result of the actions of Kim Murphy.

3. Defendant, Kim Murphy (“Murphy™), is, upon information and belief, a citizen

and resident of the County of Richland, State of South Carolina, whose actions, individually and
outside the scope and in direct contravention to her duties as a school board member for District

5, has caused the Plaintiffs’ damages and will do further damage with her actions.

4, Murphy moved to Chapin in 1998.
5. Murphy ran for the District 5 school board in 2004 and was defeated.

6. Prior to running for the District 5 school board again in 2010, Murphy worked as



an advocate, personally opposed and eventually ran her political campaign for school board
trustee of District S touting her opposition of the 2008 'Referendum.

7. Despite Murphy’s extensive efforts to oppose the Referendum, the citizens of
District 5 passed the Referendum in November 2008.

8. As part of District 5°s planning and through the funding authorized by District 5
citizens, ‘Chapin High School was to be renovated and expanded. These renovations and
expansion would include, but not be limited to, expanding the school’s wastewater collection
system, providing for more classrooms and larger hallway spaces so that more than twenty (20)
portable classrooms could be eliminated, improving school security and the life safety, providing
for an expansion of athletic facilities including practice fields, improving and increasing student
parking, and adding an access road.

9. District 5 applied for and sought all necessary state certifications, permits and
federal permits needed for the construction of the renovations and expansions to Chapin High
School.

10.  As part of preparation for renovating and expanding Chapin High School, District
5 obtained a May 6, 2010 decision from the South Carolina Départment of Health and
Environmental Control ("DHEC") issuing a 401 Water Quality Certification (“401
Certification”) to District 5. The 401 Certification authorized the placement of fill material in
five hundred fifty-three (553) linear feet of jurisdictional intermittent stream and one hundred
seventy-four (174) linear feet of jurisdictional perennial stream (“Subject Stream”).

11, Mur;phy first opposed District 5’s application for the 401 Certification on
December 16, 2009.

12. At the time Murphy began opposing District 5’s implementation of the

Referendum by attacking the necessary permitting for the Chapin High School project, Murphy

2



had personally never visited the Subject Stream.

13.  Murphy filed her appeal to the May 6, 2010 decision of the South Carolina
Department of Health and Environmental Control ("DHEC" or "Department") to issue a 401
Certification to District 5 on July 13, 2010.

14. Murphy did not personally visit the subject stream until after her filed appeal.

5. In furtherance of her political objectives and to gain favor with political
supporters, Murphy filed her appeal with DHEC less than a month before she again filed to run
for the District 5 school board on August 16, 2010.

16.  In November 2010, Murphy was elected as a trustee of the District 5 school

board.

17. On March 11, 2011, as a sitting board member of the District 5 school board,
Murphy filed a new action in the Administrative Law Court appealing the decision of DHEC to

issue a Wastewater Construction Permit related to the same renovations and expansion at Chapin

High School.

18.  Upon information and belief, Murphy appealed the 401 Certification and the
Wastewater Construction Permit not because she suffered or ‘was in imminent danger of
suffering a personal injury in fact, but for an ulterior purpose.

19.  Plaintiffs assert that Murphy filed the appeal of the 401 Certification and the
Wastewater Construction Permit because she opposed the 2008 Referendum approved by the
citizens of District 5 and her efforts are in furtherance of slowing or stopping the immplementation
of the Referendum for her political gain and that of her political supporters. Further, Murphy’s
actions related to this Cliapin High School project is consistent with her obstruction of other

District 5 projects.



20. Murphy’s appeals, and any such appeals in furtherénce of stopping the
implementation of the 2008 approved Referendum, cannot be maintained in her capacity as a
sitting trustee of the District 5 school board.

21. As of the date of this filing, despite written and verbal appeals by the District 5
school board, parents, students and citizens of District 5 and the costs incurred by the people of
District 5, Murphy has offered no feasible alternatives to the planned and permitted design for
the Chapin High School renovations and expansion project.

22.  Murphy attempts to circumvent the will of the people of District 5.

23.  Murphy’s actions are based on the political objective of a defeated advocate and
amounts to an attack on the elected body thatsh_e serves, the District 5 school board.

24, As a result of Murphy’s actions, Plaintiffs are adversely affected, aggzieved and

damaged.

FOR A FIRST CAUSE OF ACTION
(Abuse of Process)

25.  Plaintiffs reallege the allegations of the previous paragraphs as if fully set forth

herein.

26. Murphy’s appeals of the 401 Certification and Wastewater Construction Permit
are willful acts of using a lawful process of appeal for an ulterior purpose.

27. Murphy’s appeals of the 401 Certification and Wastewater Construction Permit
are not proper in the regular conduct of the proceedings, but were filed under the guise that she

was an aggrieved landowner who would suffer harm if the District 5 plan was undertaken when

her true objective was not a legitimate use of the process.



28. Murphy’s appeal of the 401 Certification and Wastewater Construction Permit is
a misuse of legal process to accomplish her political objective unrelated to the subject s;ream.

29. Murphy’s objective, among other politically motivated reasons, is to slow,
obstruct or stop District 5’s implementation of the 2008 Referendum for the purpose of placating
her political allies.

30.  Defendant’s actions have caused and will cause future damages and personal
injury to the Plaintiffs.

SECOND CAUSE OF ACTION
(Injunctive Relief)

31.  The Plaintiffs repeat and reiterate the allegations contained above.

32.  There is a significant public interest in Murphy’s appeals of approved permi‘tting
necessary to proceed on projects like Chapin High School’s renovation and expansion.

33. To allow a sitting member of a2 governing body the ability to file collateral appeals
to circumvent the will of the people has caused and would cause great harm and damages to the
Plaintiffs.

34.  Public policy would prohibit Murphy, when a District 5 vote is acted upon that
does not meet her political needs, the unrestricted ability to attack that decision by improperiy
using the courts to halt or slow the action for her own political purpose.

35.  The appeals process surrounding the permitting of the Chapin High School
renovation and expansion project is normally opened to'any truly aggrieved party, but public
policy and Murphy’s position as a school board member prohibit her from asserting a right what

would otherwise be afforded to the citizens of District 5.

36. The appeals have caused a delay in District 5°s issuance of bonds for funding the

10



approved 2008 Referendum projects and will costs millions of dollars in additional costs over the
term of the bonds.

37.  The Plaintiffs, as a student, parents and citizens of District 5 have and will suffer
irreparable harm should the Court not issue a permanent injunction prohibiting Murphy’s appeals
from proceeding and barring such collateral attacks of District 5 approved plans in the future.

38. Defendant, who does not have standing and is not an aggrieved party; would not
be prejudiced by the issuance of an injunction.

39.  Plantiffs 'havc a likelihood of success on the merits in that the Defendant does not
have standing to file the subject appeals and the ulterior purpose of Defendant’s actions will be
made clear through this claim.

40.  Plaintiffs are informed and believe that they are entitled to a permanent

mandatory injunction ordering Defendant to withdraw her appeals.

41. Money damages are not an adequate legal remedy in that Plaintiffs have and will

suffer damages in the millions of dollars should the delay continue.and, presumably, Murphy - -

does not have the required means to pay the damages. Further, Murphy has not sustained, nor is
she in immediate danger of sustaining, a direct injury as a result of the South Carolina
Department of Health and Environmental Control’s Water Quality Certification issued pursuant
to Section 401 of the Federal Clean Water Act (CWA) (401 Certification”) to District 5 to the
United States Army Corps of Engineers (“Corps™).

42.  Further, the Court and Plaintiffs have a signiﬁcént compelling interest in ensuring
that individual members of a governing body do not have the power to institute lawsuits, or file
appeals in their own names involving matters the governing body on which they sit rightfully

pursues. Such a result could create judicial as well as political chaos.

6
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WHEREFORE, the Plaintiffs are informed and believe that they are entitled to and

hereby respectfully request that the Court issue a Permanent Injunction to ENJOIN, RESTRAIN,

and PROHIBIT Defendant from:

A. Continuing her appeals of South Carolina Department of Health and Environmental
Control’s Water Quality Certification issued pursuant to Section 401 of the Federal Clean
Water Act to District 5 to the United States Army Corps of Engineers and the Wastewater
Construction Permit;

B. Find that Kim Murphy, or any other member of the District 5 school board, lacks
standing to challenge decisions in either their official capacity or as citizen and taxpayer
as it relates to the will of the people of District 5 and the implementation of the 2008

Referendum.
WHEREFORE, the Plaintiffs further pray for a judgment against the Defendant for actual
and punitive damages and costs associated with the Plaintiffs’ claims and for such further relief

that the Court deems appropriate considering the facts of the case.

RESPECTFULLY S ITTED,

OF TODD ELLIS, P.A.

{0

bdd R. Ellis, Esquire
25 Broad River Road
Suite 300
Irmo, South Carolina 29063
(803) 732-0123
(803) 732-0124

Attorneys for Plaintiffs

o//South Carolina
W/@%f g , 2011
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
Margaret Stroud and DS Citizens Ensuring )
The Implementation of Referendum, Inc. ) CASE NUMBER: 2011-CP-
‘ )
Plaintiffs, ) AFFIDAVIT AND VERIFICAFION= o
)  of COMPLAINT = =
: . O x=
Kim Murphy ; el = -
. 1 .
Defendant. ; Ro i had -
fow B9 I3 i ;_\
- ol 5 Og
Now Comes, William Wolfe, President and Chaimman of D5 Citizens Ensuril the =
o o <

. : T
Implementation of the Referendum, Inc., personally appearing before me, who being duly sworn
states that the statements, allegations and complaints contained within the Complaint are true and

correct to the best of her knowledge and belief.

M .

‘ e’
S\Km me this day of
NAvs 0
Notary Public fo '
My Commission expires 20 )

“'\51\6_

Swora before e +h¢ \3_- dc,_g o

mg; 200y
/\.)‘J’%‘aa_ﬁb/l'c_ o Sp ot Coud(in

Mg eimiesnn_expices £[15]2020
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
[,
Margaret Stroud and DS Citizens Ensuring ) ; __%_
The Implementation of the Referendum, Inc.) CASE NUMBER: 2011-CP- © = =
) O =
Plaintiffs, ) NOTICE OF MOTION AND MOTIQN
) FOR A INJUNCTION : -
Kim Murphy ) - e X
) e
Defendant. ) S g
) m

TO: DEFENDANT KIM MURPHY

PLEASE TAKE NOTICE that the Plaintiffs, pursuant to Rule 65 of the South Carolina
Rules of Civil Procedure, will move before the Presiding Judge of the Court of Common Pleas
for Richland County at the Richland County Courthouse, Richland County, South Carolina,
within ten days from the date of filing or as soon thereafter at the Court’s convenience and after
notice to the Defendant, for an Order issuing an Injunction enjoining Defendant as set forth
below:

1 This lawsuit involves whether Defendant Kim Murphy (“Murphy™), a citizen and
resident of the County of Lexington, South Carolina, and a sitting school board member for
District 5 of Lexington and Richland Counties (“District 5™), has standing to file an appeal of the
May 8, 2010 decision of the South Carolina Department of Health and Environmental Control
("DHEC") to issue a 401 Water Quality Certification (“401 Certification”) to District 5.

2. The Plaintiffs further allege that Murphy’s appeal of the 401 Certification, that
was necessary for District 5’s renovation and expansion of Chapin High School, was a willful act

of usihg a lawful process for an ulterior purpose. Plaintiffs have asserted an abuse of process

claim against Murphy.

JHY

1
i

Iz

wi

ALRNOD 3y

03 5
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3. Murphy had been a resident éf Chapin since 1998 and had previously
unsuccessfully run for the District 5 school board in 2004 before being elected in 2010.

4, Before her election in November 2010, Murphy was an adamant voice opposing
the 2008 Referendum proposal that would ultimately pass in November 2008.

5, The 2008 Referendum was the funding mechanism for the subject renovation and
expansion of Chapin High School.

6. These renovations and expansion at Chapin High School would include, but not
be limited to, .expanding the school’s wastewater collection systeni, providing for more
classrooms and larger hallway spaces so that more than twenty (20) portable classrooms could be
eliminatéd, improving school security and the life safety, providing for an expansion of athletic
facilities including practice fields, improving and increasing student parking, and adding an
access road. |

7. District 5 obtained all necessary state certifications, permits and federal permits
needed for the construction of the renovations and expansion to Chapin High School.

8. As part of preparation for renovating Chapin High School, District § obtained a
May 6, 2010 decision from the South Carolina Department of Health and Envifonmental Control
("DEEC") issuing a 401 Water Quality Certification (401 Certification™) to District 5. The 401
Certification authorized the placement of fill material in five hundred fifty-three (553) linear feet
of jurisdictional intermittent stream and one hundred seventy-four (174) linear feet of
jurisdictional perennial stream (“Subject Stream”).

9. Despite never having personally visited the Subject Stream, Murphy first opposed
District 5’s application for the 401 Certification in December 16, 2009.

10.  Murphy filed her appeal to the May 6, 2010 decision of the South Carolina
Department of Health and Environmental Control ("DHEC" or "Department") to issue a 401

2
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Certification to District 5 on July 13, 2010. Murphy did not personally visit the subject stream
until after she filed her appeal.

11.  In furtherance of her political objectives and to gain favor with political
supporiers, Murphy filed her appeal with DHEC less than a month before she again filed to run
for the District 5 school board on August 16, 2010.

12.  In November 2010, Murphy was elected to the District 5 school board.

13. On March 11, 2011, as a sitting board member of the District 5 school board,
Murphy filed a new action in the Administrative Law Court appealing the decision of DHEC to
issue a Wastewater Construction Permit related to the same renovations at Chapin High School.

14.  This claim asserts Murphy appealed the 401 Certification and the Wastewater
Construction Permit not because she suffered or was in imminent danger of suffering a personal
injury in fact, but for an ulterior purpose, and the Plaintiffs’ state that Murphy lacks sté.nding 10
file the appeals and the appeals cannot be maintained in her capacity as a sitting trustee of the
Distiict 5 school board.

15.  Plaintiffs assert that Murphy filed the appeal of the 401 Certification and the
Wastewater Construction Permit because she opposed the 2008 Referendum approved by the
citizens of District 5 and her efforts are in furtherance of slowing or stopping the implementation
of the Referendum for her political gain and that of her political supporters.

16. The Plafntiffs seek an injunction from this Court as a significant public interest
exists in prohibiting a sitting member of a goveming body from filing collateral appeais to
circumvent the will of the people when the vote doe not meet their political objectives.

17.  The appeals process surrounding the permitting of the Chapin High School

renovation and expansion project is normally opened to any truly aggrieved party, but public

3
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policy and Murphy’s position as a school board member prohibit her from asserting a right that
what would otherwise be afforded to the citizens of District 5.

18.  The appeals have éaused a delay in District 5’s issuance of bonds for funding the
approved 2008 Referendum projects and will costs millions of dollars in additional costs over the
term of the bonds. The opposition to the appeal has cause District 5 to expend hundreds of
thousand of dollars in attorney fees and have and will cause the Plaintiffs damages.

19.  The Plaintiffs, as a student, parents and citizens of District 5 have and will suffer
irreparable harm should the Court not issue a permanent injunction prqhibiting Murphy’s appeals
from proceeding and barring such collateral attacks of District 5 approved plans in the future.

20.  Defendant, who does not have standing and is not an aggrieved party, would not

be prejudiced by the issuance of an injunction.

21. Plaintiffs have a likelihood of success on the merits in that the Defendant does not

have standing to file the subject appeals and the ulterior purpose of Defendant’s actions will be
made clear through this claim.

22.  Plaintiffs are informed and believe that they are entitled to a permanent
mancatory injunction ordering Defendant to withdraw her appeals.

23. Money damages are not an adequate legal remedy in that Plaintiffs have and will
suffer damages in the millions of dollars should the delay continue and, presumably, Murphy
does not have the required means to pay the damages. Further, Murphy has not sustained, nor is
she in immediate danger of sustaining, a direct injury as a result of the South Carolina
Department of Health and Environmental Control’s Water Quality Certification issued pursuant
to Section 401 of the Federal Clean Water Act (CWA) (*401 Certification”) to District S to the

United States Army Corps of Engineers (‘‘Corps™).
4
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24,  Further, the Plaintiffs and the public have a significant compelling interest in
ensuring that individual members of a governing body do not have the power to institute
lawsuits, or file appeals in their own names involving matters the governing body on which they
sit rightfully pursues. Such a result could create judicial as well as political chaos.

WHEREFORE, the Plaintiffs are informed and believe that they are entitled to and
hereby respectfully request that the Court issue an Injunction to ENJOIN, RESTRAIN, and
PROHIBIT Kim Murphy from:

A. Continuing her appeals of South Carolina Department of Health and Environmental
Control’s Water Quality Certification issued pursuant to Section 401 of the Federal Clean
Water Act to District 5 to the United States Corps of Engineers and the Wastewater
Construction Permit; and find that,

B. Kim Murphy, or any other member of the District 5 school board, lacks standing to
challenge decisions in either their official capacity or as citizen and taxpayer as it relates
to the will of the people of District 5 and the implementation of the 2008 Referendum.

This Application is based upon the attached and aforementioned Verified Complaint,
Rule 65 of the South Carolina Rules of Civil Procedure and case and statutory case of the State

of South Carolina and upon such further and additional material as may be presented to the

Court.

7825 Broad River Road
Suite 300

Irmo, South Carolina 29063
(803) 732-0123

Attomey for Plaintiffs

bia, S Carolina
,2011
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
' ‘ C.
AR~
MARGARET STROUD AND D5 ) &=
CITIZENS ENSURING THE ) CASE NO. 2011-CP-40 2 i r_‘-“_‘—;
IMPLEMENTATION OF THE ) e -
REFERENDUM, INC., ) NOTICE AND MOTION G - ro
) g:“;'. ;;?
PLAINTIFFS g o I_
pns ~NY
KIM MURPHY, )
)
DEFENDANT )
)

TO: TODD R. ELLIS, ESQ., LAW OFFICE OF TODD ELLIS, P.A., ATTORNEY
FOR PLAINTIFFS

PLEASE TAKE NOTICE that ten (10) days hereafter, or as soon thereafter as counsel
may be heard, defendant will move through the undersigned pursuant to Rule 12 (b)(1),
SCRCP to dismiss the within-captioned action on grounds that this court lacks
jurisdiction over the subject matter, and pursuant to Rule 12(b)(6) to dismiss the matter
on grounds that the plaintiffs have failed to state facts sufficient to constitute a cause of
action for abuse of process, all in the following particulars:
1. Plaintiffs’ challenge to defendant’s standing to initiate an appeal of permits
issued by the South Carolina Department of Health and Environmental
Control (DHEC) may not be considered by this court in that the determination
of standing in such an appeal is to be made exclusively by the executive
branch in the contested case proceeding before the Administrative Law Judge
as provided in 25A S.C. Code Regs. 61-101(G)(4) (Supp. 2010), and
usurpation of that jurisdiction by this court would be a violation of the

separation of powers delineated in the Constitution of South Carolina;

2. plaintiffs have failed to allege that any process has been served on them;
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3. plaintiffs have failed to allege that defendant’s appeal of the grant of permits
by DHEC involves the utilization of process;

4. plaintiffs have failed to allege that any process has been employed to perform
any function not proper in the regular conduct of the contested case
proceeding; and, '

5. plaintiffs lack standing in that they have not alleged any particularized harm to
themselves, thereby failing to establish that either is a real party in interest.

- U

Jay Bender
BAKER, RAVENE NDER, L.L.P.
Post Office Box 8057

3710 Landmark Dr., Suite 400

Columbia, SC 29202

803.799.9091 (telephone)

803.779.3423 (facsimile)

Katie R. Parham

The Parham Law Firm
Post Office Box 2904
Irmo, SC 29063
803.834.3968 (telephone)
803.772.0369 (facsimile)

Robert Guild

314 Pall Mall St.
Columbia, SC 29201

803. 252.1419 (telephone)

ATTORNEYS FOR DEFENDANT

Columbia, South Carolina
June 2, 2011
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) |
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
MARGARET STROUD AND D5 )
CITIZENS ENSURING THE ) CASE NO. 2011:CP-40-2926
IMPLEMENTATION OF THE ) .
REFERENDUM, INC., ) NOTICE AND MOTION
) FOR RECONSIDERATION
PLAINTIFFS )
)
VS. )
)
KIM MURPHY, )
)
DEFENDANT )
)

TO: TODD R. ELLIS, ESQ., LAW OFFICE OF TODD ELLIS, P.A., ATTORNEY
FOR PLAINTIFES

PLEASE TAKE NOTICE that ten (10) days hereafter, or as soon thereafter as counsel
may be heard, defendant will move through the undersigned pﬁrsﬁant to Rule 59, SCRCP to alter
or amend the order of September 1, 2011, which was received by the undersigned on September
15, 2011, on the following grounds (a copy of the order is attached hereto as Exhibit A and
incorporated herein by reference):

1. The order makes a finding that plaintiffs have a likelihood of success on the merits

when there was no evidence to support such a finding;

2. The order appears to exceed the permissibl\e scope of a temporary injunction, which

has as its sole purpose the maintenance of the status quo, by prohibiting defendant

from proceeding with further appeals, actions or challenges, notwithstanding that

appeals and challenges were pending prior to initiation of plaintiffs’ suit,

21



3. The order makes reference to appeals set forth on Exhibit A, but the order contains no
Exhibit A, and

4. The order compresses the time for defendant to respond to plaintiffs’ discovery
requests when no showing was made that such a compression was either necessary or

appropriate.

/

P

Jay Bender VT&;L—/
BAKER, RAVE BENDER, L.L.P.

Post Office Box 8057

3710 Landmark Dr., Suite 400
Columbia, SC 29202
803.799.9091 (telephone)
803.779.3423 (facsimile)

Katie R. Parham

The Parham Law Firm
Post Office Box 2904
Irmo, SC 29063
803.834.3968 (telephone)
803.772.0369 (facsimile)

Robert Guild

314 Pall Mall St.
Columbia, SC 29201

803. 252.1419 (telephone)

ATTORNEYS FOR DEFENDANT
Columbia, South Carolina

September 22, 2011
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)

)

COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CI&CUI’E
P

-

Margaret Stroud and D5 Citizens Ensuring ) om ”.”rg
The Implementation of the Referendum, Inc.) CASE NUMBER: 201 1-CP—40~Z_%Z\§\ \

g\‘%‘\\r\ﬂ\ﬁ

) : T Mo
Plaintiffs, ) ORDER DENYING DEFENDANYS® 3 ©2
) MOTION TO DISMISS and ORBERING = &,
Kim Murphy ) ATEMPORARY RESTRAINING % o <
)  AGAINST DEFENDANT MURPHY S ¢
Defendant. ) ‘
)

This matter comes before me on the Plaintiffs motion pursuant to Rl:le 65 of the South
Carolina Rules of Civil Procedure for the issuance of a restraining order requiring Defcn'dani
Kim Murphy to withdraw the appeals set forth on Exhibit A related to permits nécessary for the
construction of Chapin High School in School District 5 of Lexington and Richland Counties
(“District 5”) and prohibiting Defendant from filing further appeals in District 5 and for further

filing appeals or actions that would result in the delay or obstruct construction
approved by District § and the voters who passed the 2008 bond referendumn
to fund the expansion and renovation project. The Court also considered Defendant’s

Motion to Dismiss the Plgintiffs' claims in accordance with Rule 12(b)(1) and (6). A hearing
was held on the motions on August 3, 2011 and the Court heard arguments from counsel
representing the parties.

After considering the materials provided by counsel and hearing the arguments at the
hearing on these motions, the Court denies Defendant’s Motion to Dismiss and enjoins

Defendant Murphy from filing any further appeals in District 5.

The Court finds, in the light most favorable to Plaintiffs, that Plaintiffs have standing and
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have sufficiently plead facts to constitute a cause of action against Defendant Murphy for abuse

of process. Spence v. Spence, 368 S.C. 106, 116-17, 628 S.E.2d 869, 874 (2006).

As for the Plaintiffs Motion to enjoin Defendant Murphy, the Court finds that there is.a .

likelihood of success on the merits that Plaintiffs will prevail on its challenge to Mrs. Murphy's
standing to file appeals or declaratory actions of District 5 decisions in her own name so long as
she is a sitting member of the District 5 school board. In Newman v. Richland County Historic
Preservation Com'n 480 S.E.2d 72 (5.C.,1997), the Supreme Court stated that it had found no
precedent “which permits a disappointed legislatdr to attack a decision of her own body, either
through a declaratory judgment or through a direct “appeal.” Id at 74.

The Court is not requiring Mrs. Murphy to withdraw the appeals which she has already
filed and which are set forth on Exhibit A, but finds that the Plaintiffs are likely to su;:ceed on the
merits, that the issue of a public official filing appeals of the directives and decisions of the board
on which she sits in her own name is a significant public interest, and, in balancing the harm to
the parties by the issuance of an injunction, the Court finds that the Plaintiffs would suffer
irreputable harm if future appeals were filed. There is little or no harm to Mrs. Murphy in
preventing her from individually filing such appeals while she is a sitting board member.

Therefore, the Court is ordering the following:

1. That Defendant answer fully the discovery responses served upon her on or before
September 22, 2011; "

2. That discovery proceed and this matter be heard on the merits as soon as
practicable; |

3. 'That Defendant Murphy, so long as she is a member of the District

2
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5 school board, is prohibited from filing in her own name any further appeals,
actions or challenges at the South Carolina Department of Health and Environmental

Control ("DHEC") or any other agency necessary to approve permitting for various construction
projects authorized by the District 5 school board and funded by the 2008 referendum passed by '
the citizens of District 5.

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED tha; the above stated

Agreement is hereby entered into as an Order of this Court.

msnn D Gyl o
&% The Hon. L. C}s(y Manning. |
L
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

Jay Bender\_?\'_/

BAKER, RAVENEL & BENDER, L.L.P.
3710 Landmark Dr., Suite 400

Post Office Box 8057

Columbia, South Carolina 29202

803.799.9091 (telephone)
803.779.3423 (facsimile)

ATTORNEYS FOR APPELLANT
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
L. Casey Manning, Circuit Court Judge

Case No. 2011-CP-40-2926

Margaret Stroud and D5 Citizens Ensuring the Implementation of
the Referendum, IncC.,..........c.ooooiiiiiiiiiiiiii s Respondents.

Kim Murphy,.....coooivi Appellant.
PROOF OF SERVICE

I, Teresa K. Todd, Legal Assistant to Jay Bender, an employee of Baker, Ravenel &
Bender, L.L.P., hereby certify that I have, on the date indicated below, served counsel below
with a Record on Appeal by having a copy of same hand delivered to counsel at the following
address:

Todd R. Ellis

7825 Broad River Road, Suite 300
Irmo, SC 29063

S \<%ﬁ@¢9

Teresa K. Todd

February 23, 2012



