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COUNTER-STATEMENT OF ISSUES ON APPEAL
I. - Whether this cross-appeal should be dismissed when the Highway
‘ Patrol is not “aggrieved” by a circuit court order that granted a
directed verdict in the Highway Patrol’s favor. :
II. Whether the circuit court correctly held there was a jury question on
- the Tort Claims Act’s “discretionary immunity” exception when there
was evidence a highway patrolman violated protocol and knowingly
" left an impaired motorist on the side of the road, increasing the
motorist’s exposure to the danger that ultimately claimed his life.
STATEMENT OF THE CASE

This is an appeal from a directed verdict in favor of the S.C. Highway Patrol.

As the Court is dware, the basic facts are that a highway patrolman assisted Michael
Lindler, a stranded motorist, before leaving Lindler and his passenger on the side of Interstate
20 outside Columbia, after the patrolman was assured help was on the way. The parties
-disputed some of the material facts: most importantly, whether there was evidence the
patrolman knew Lindler was impaired even though the patrolman adamantly denied having
concerns about leaving Lindler and his passenger before their help arrived.

The Highway Patrol raised a number of arguments for immunity in its motion for
directed verdict. This brief concerns the Tort Claims Act’s “discretionafy immunity”
codified in section 15-78-60(5) of the South Carolina Code (Supp. ___ ).

The Highway Patrol claimed two acts of protected discretion: first, the patrolman’s -
decision about whether Lindler was impaired. (Trial Tr.p.1047, line 8 - p.1049, line 20).
Second, the patrolman’s decision to leave Lindler in order to work another traffic incident

nearby. (Id.p.1049; line 21 - p.1050, line 10). The Highway Patrol claimed it could not be

liable for the patrolman getting either decision incorrect. (Id.p.1050, line 11 - p.1051, line



| 8). The Highway Patrol argued these decisions were protected under discretionary
| immunity’s “right to be wrong.” (Id.p.1049, line 10).

Lindler’s eétate (“Appellant”) disagreed. Appellant referenced evidence suggasting
the patrolman knéw Lindler was impaired, contradicting the patrolman’s story. (Id.p.686,
line 1- p.687, line 2; p 1055, lines 10-14). Appellant also argued a patrolman does not have
the discretion to. leave an impaired persoﬁ on the roadside or to stop giving aid once the
officer starts helping. (Id.p.687, line 14- p.690, line 6; p.1053, line 22 - p.1054, line 10).
| The circuit court orally ruled there was some e\_fidence the highway patrolvman didnot -
weigh competing considerations, make a conscious choice between alternatives, and exercise
protected discretion. (Id.p.1086, lines 3-17). The dircuit court used this same reasoning in
its written order. (7/19/16 Or.pp.13-14).

Despite finding a question of fact with respect to discretionary immunity, the court
granted the Highway Patrol a directed verdict and ended the case. The court ruled regardless
of whether the patrolman actually weighed competing alternatives, all allegations against the
Highway Patrol were effectively a challenge to how the Highway Patrol provided Lindler
with “police protection,” and the circuit court held the Highway Patrol is immune under the

. Tort Claims Act from any such challenge. See (7/19/16 Or.pp.14 n.5) (referencing “police |
protection immunity” codified at §15-78-60(6)). It bears repeating that the. circuit court
- granted the Highway Patrol judgment as a matter of law.
V‘Appellant filed a short motion for reconsideration asking the circuit court to issue
rulings on two arguments Appellanf believed were not addressed by the prior rulings.

Neither the motion nor the order denying it are relevant to discretionary immunity.

2



ARGUMENT

The Court should dismiss this cross-appeal. A party must be “aggrieved” by a
decision in order to appeal it. The Highway Patrol is not aggrieved by an ofder taking the -
case from the jury and granting the Highway Patrpl judgmem as a matter of law.
Appealability is controlled by statute. A party who wins immunity may not appeal.

Discretionary immunity is properly pbstured, as an alternative sustaining ground
instead of a cross—abpeal.- The Highway Patrol is arguing this Court should affirm the
directed verdict because the circuit court’s decision on discretionary immunity was wrong.
The argument should lose on the merits, but it is a proper argumenf for a respondent to make.

When addressing discretionary immunity on the merits, the Court should hold the
Highway Patrol is not entitled to a directed verdict, for two reasons.

First, there was evidence the patrolman knew Lin\dler was impaired but left him
anyway. Second, there was evidence the patrolman did not have any discretion to leave an
impaired motorist like Lindler on the side of the road.

This situation was uncommonly dangerous. Lindler and his passenger were inches
away from heavy trafﬁc,v in dwindling twilight with no margin for error. The patrolman’s |
reason for leaving—that he thought help was close—actually makes his leaving more
perplexing. Lindler and his passenger were protected while the patrolman was there. His
flashing lights were a clear signal to other drivers and his patrol car created a safe zone for
working on Lindler’s car. It would be sensible to keep this protection in place for a few

minutes more if help was near; especially when leaving the scene would increase Lindler’s

~ exposure to danger." A jury could find the patrolman did not have the discretion to leave.



L This Court should dismiss the cross-appeal because thé Highway
Patrol is not “aggrieved” by a circuit court order that granted a
directed verdict in the Highway Patrol’s favor. '

Only an “aggrieved’; party may abpeal. This is required by court rule, see Rule
2_01(b),'SCACR, and by statute. S.C. Code Ann. § 18-1-30 (Supp. ).

The word “aggrievecf’ refers “to a substantial grievance, a denial of some persoﬁal
or propérty‘ right or the imposition on a party of a burden or obligation.” Bivens v. Kﬁight,
254 S.C. 10, 13, 173 S.E.2d 150, 152 (197O)V(emphasis added). One prominent authority
defines “aggrieved party” as “[a] party whose personal, pecuniary, or property rights have
been badversely affected by another person’s actions or by a court’s decree or judgment.”
BLACK’S LAW DICTIONARY 515 (2d ed. 2001) (Second pocket edition).

. Being aggrieved requires a “legal” injury. State v. Rearick, 417 S.C. 391, 398 n.9,
790 S.E.2d‘ 192, 196 n.9 (2016). Apbellate review is reserved for errors that have
“practically wronged the appealing party.” Cisson v. McWhortef, 255S.C. 174, 177-178,
177 S.E.2d 603, 605 (1970) (émphasis added). The court has the “duty to reject an appeal”
taken by a party who is “not aggrieved in the legal sense” by a trial court’s judgment. Id. at
178, 177 S.E.2d at 605. If a party is not aggrieved, the appeal should be dismissed.

The circuit court granted the Highway Patrél a directed verdict, finding the Highway
Pafrol was immune from suit. The Highway Patrol is not aggrieved by that decision.

The Court need not take Appellant’s word for it. .The State éucéessfully employed‘
the same argument State v. Rearick, a case where a criminal defendant claimed he was
aggrieved by an order grainting him a .mistrial but ruling jeopardy had nof attached Vandv

permitting the State to prosecute the defendant again. 417 S.C. at 396, 790 S.E.2d at 194-



195. Rearick emphasizes the test for appealability is “whether the party bring:ing the appeal_ :
~ is aggrieved.” Id. at 402, 790 S.E.2d at 198 (quoting State v. Gregorie, 339 ;S.C. 2, 4,528
S.E.2d 77, 78 (2000)). Rearick also said a decision denyi_ng a criminal defenaant’s requesf
for immunity is similar to a decision denying a motion to dismiss, see 417 SC at 402, 790

S.E.2d at 198, and Rearick favorably cited a prior decision holding an order denying

immunity does not involve the merits and is not immediately appealable. State v. Isaac,405 = -

S.C. 177, 183, 747‘S.E.2d 677, 679 (2013). Appellant is not aware of any principled basis
for/giving the State a-better appealability standard than a private individual. If a defendant
is not aggrieved by an ofder Elenying him immunity, the same would necessarily be trué of
an order dénying immunity té the State.

It is also important to recall that ‘this order did not deny the Highway Patrol
immunity—it granted a directed verdict. If a party is not aggrieved by a denial of immunity,
it is surely not aggrieved by a grant of immunity. The Highway Patrol won. It has no injury.

Candor requires disclosing Appellant moved to dismiss the cross-appeal during the
briefing process. The Court denied that motion and Appellant respects that decision.

Appellant nevertheless firmly believes the cross-appeal is improper and must be
dismissed. Discretionary immunity is appropriately postured as an alternative sustaining
ground under Rule 2—20(0), SCACR. See also I'Onv. Town of Mt. Pleasant, 338 S.C. 406,
419, 526 S.E.2d 716, 723 (2000) (a respondent “may raise on appeal any additional reasons
. the appellate court should affirm the lower court’s ruling.”). The Court should address the

issue in that context. Failing to dismiss the cross-appeal has the potential to create confusion

when parties attempt to fit this case’s decision into the larger body of existing precedent.



IL. The circuit court correctly held there was a jury question on
discretionary immunity when there was evidence a highway
patrolman violated protocol and knowingly left an impaired
motorist on the side of the road, increasing the motorist’s
exposure to the danger that ultimately claimed his life.

The circuit court correctly held there was a jury question on discretiqnary immunity.

The standard for discretionary immunity requires a showing by the greater weight of the
evidence that a government actor made a conscious decision while using accepted
professional standards. There is some evidence that was done, but there is also evidence
going the other way, making this case no different from the variety of other cases where
discretionary immunity was properly sent to the jury.

a. = Discretionary immunity protects conscious and deliberate
decisions, requiring the government to satisfy an “inherently
factual” standard.

The Tort Claims Act codifies sovereign immunity, then waives sovereigh immunity,
and lists forty exceptions to that waiver. The “discretionary immunity” exception explains
a governmental entity is not liable for a loss resulting from:

the exercise of discretion or judgment by the governmental entity or

employee or the performance or failure to perform any act or service which-
is in the discretion or judgment of the governmental entity or employee.

S.C. Code Ann. §15-78-60(5) (Supp. __ ).

This Court’s decision in Niver v. S. C Department of Highways & Pubiic
Transportation is one of the key cases examining this exception, explainihg discretionary
immunityis “contingent on pfoof ’that a government entity, “faced with alternatives, actually
| weighed competing considerations and made a conscious choice[.]” 302 S.C. 461, 463,395

S.E.2d 728, 730 (Ct. App. 1990). Niver favorably cites a Georgia decisio.n instructing a



“dis'cretioriary act” is an act that “calls for the exercise of reaséned judgment and entails .
examining facts, reaching reasoned conclusions, and acting on the conclusions in a way that
has not been specifically directed.” Id. at 464, 395 S.E.2d at 730.

The Supreme Court specifically affirmed Niver’s interpretation of discretionary
- immunity two years later, in a different case. Foster v. S.C. Dep'’t of Highways & Pub.
Transp., 306 S.C. 519, >525, 413 S.E.2d 31, 35 (1992). That decision announces what the
government must prove in order to prevail on discretionary imﬁuMW. Discretionary
immunity does not protect all decisions. It only protects judgment calls, and even then, only
thoée judgment calls when a government employee “actually weighed competing
considerations aﬁd made a conscious choice.” Id. at 525,413 S.E.2d at 35. The government
must prove “that in weighing the competing considerations and alternatives, it utilized
accepted professional standards[.]” Id. at 525, 413 S.E.2d at 35.

Like all the Torf Claims Act’s immunities, this is an affirmative defense, and it is
judged like any other defense at the directed verdict stage: The court must view the evidence
in the non—rfloving p'a-rty’s favor. Sabbv. S.C. State Univ., 350 S.C. 416, 427, 567 S.E.2d
231,23 6»(2002) (affirming denial of directed verdict on discretionary immunity). This Court
has specifically noted the standard for discretionary immunity is “inherently faétual.” Clark
v. S.C. Dep’t ofPub. Safety, 353 S.C. 291, 304, 578 S.E.2d 16, 22 (Ct. App. 2002) (like
Saéb, affirming the denial of directed verdict on discretionary immunity).

Government entities have a history of taking a robust view of immunity, previously
arguing the government only needs to produce “some evidence” in order to win on

discretionary immunity. Pike v. S.C. Dep’t of Transp., 343 S.C. 224,227, 540 S.E.2d 87, 88
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1(2000). That was in response to one of this Court’s decisiohs explaining a directed vetdict
deals only with the existence of evidence, not its weight. 3328.C. 605,610, 506 S.E.2d 516, |
518 (Ct. App. 1998). The Supreme Court affirmed this Court’-s decision, holding the
government has the burden of proving discretionary immunity and does not win discretion@
immunity “merely by creating an issue of fact.” 343 S.C. at 232, 540 S.E.2d at 91.

b. A directed verdict would not be proper here. The patrolman’s
credibility is in question and there is evidence he did not have the
discretion to leave.

Two experts opined the patrolman knew Lindler was impaired and vulnerable,

creating a fac‘:tual dispute with respect to the patrolman’s testimony.

Dr. George Kirkham, a specialist in police standards, explained this officer knew
something about Lindler was amiss; this officer was “too trained and too experienced not to
know.” (Trial Tr.p.338, lineé 3-6; p.430, lines 8-25). Dr. Kirkham described the patrolman
as “like a dog with a bone” during the encounter, repeatedly asking questions to find out
what was wrong with Lindler. (Id.p.369, line 16 - p.370, line 8). Dr. Kirkham opined the
patrolman’s testimony that he did not believe Lindler was ifrlpaired was contradicted by the
patrolman’s own statements, explaining “no reasonable police\ officer . . . could or would
have left this person. . . in a position of harm’s way.” (Id.p.441, line 10 - p.442, line 2). Dr.

- Kirkham did not fault the patrolman for not knowing. precisely what was wrong with Lindler,

but Dr. Kirkham did opine thatr the patrolman knew it was not safe to leave someone in

Lindler’s condition -on the side of the road. (Id.p.508, line 18 - p.509, line 4).

Dr. Paul Genecin is a medical doctor. (Id.p.536, lines 13-22). He explained a doctor

cannot hold a policeman to a medical standard of care, but he also explained:



I mean, this is not a situation of someone who’s sober and has no detectible

impairment where no one could possibly have know[n] that he was impaired.

He [Lindler] was clearly impaired. Now that’s not — I think that’s something

thqt was plainly visible to him [the patrolman) and something that he — that

. [the patrolman] described repeatedly in the videol.]

(Id.p.577, line 25 - p. 578, line 6) (emphasis added). In other words, like Dr. Kirkbam, Dr.
Genecin believed Lindler’s actions, and the patrolman’s questions based on those actions,
“all reflected the fact that [Lindler] was impaired.” (Id.p.578, lines 8-11). This raises an
inference Lindler’s impairment was obvious, especially to a patrolfnan trained to detect
impairment. (Id.p.259, line 22 - p.260, line 7). That inference precludes a directed verdict.

There was also testimony supporting a ﬁn_ding that a police officer does not have the
discretion to leave a vulnerable individual like Lindler on the side of the road. The
patrolman himself admitted he had a “duty” to stay with Lindler if he thought Lindler was
in danger. (Id.p.317, lines 21-25). Dr. Kirkham explained when an officer encounters
someone who is disturbed, sick, or injured, an officer has duty to help that person. (Id.p.378,-
lines 1-8). Dr. Kirkham listed a “range of things” the patrolman could have done, “none of
which he did'do.” (Id.p.442, line 19 - p.444, line 14). There was no effo;t to explain why
some of these things—things like staying for a few minutes more, pushing Lindler’s vehicle
further out of the road, or offering a ride to the gas station—were considered and rejected
based on prevailing professional standards, as discretionary immunity requires. And there _
was no eﬁigency compelling the vpatrolman to leave. He candidly admitted he would have
given Lindler a ride from the scene if Lindler had asked for one. (Id.p.318, lines 1-4).

Dr. Kirkham was highly critical of the patrolman’s decision to leave. The patrolman

specifically instructed Lindler not to cross the white line marking the edge of the roadway, \



but Lindler was stranded because his truck was out of gas, and Lindler’s gas cap was on the
side of his truck that was closest to the road. (Id.p.372, lines 2-14). It was 5:00 in the
afternoon, in December. (Id.p.364, lines 5-10). It was dark and getting darker. Id. It was
raining, and Lindler was broken down in a construction zone where there was no emergency
lane. Id. The flashing lights and the protective corridor to work on Lindler’s car disappeared
when the patrol car left. (Id.p.372, lines 14-18). Dr. Kirkham believed this was “an -
extremely dangerous situation.” (Id.p.372, lines 14-22). He said:

I can’t see a way how you could possibly put gas in that vehicle . . . without

stepping out into the roadway and the only lights you’re gonna have is if -

you’ve got a little . . . flashlight with you. I don’t know if mom [Lindler’s

on-the-way help] has-that or not, but the only light you’re gonna have is the

headlights of oncoming cars and you’re gonna just be a dark blob off there on

the side and it would be very, very easy for — for somebody to hit you.
(Id.p.373, line 15 - p.374, line 6). Dr. Kirkham opined “a rookie would foresee this involved
great danger,” (id.p.373, lines 16-21); that someone could not safely do what the officer
knew Lindler planned to do, (id.p.420, lines 10-19); and that although it was reasonable for
the patrolman to trust that help was on the way, five or ten minutes without the officer’s
presence was too much. (Id.p.494, line 24 - p.495, line 6). Dr. Kirkham gave this opinion
repeatedly, (id.p.439, line 13 - p.440, line 3; p.469, line 20 - p.470, line 14), eventually

expressing fear he was “beating a dead horse.” (Id.p.527, lines 5-12).

c. This case is similar to other cases where discretionary immunity -
has properly gone to the jury.

No other case provides a perfect analogy, but this case is most comparable to Clark
v. S.C. Department of Public Safety, a decision where this Court and the Supreme Court

affirmed the denial of a directed verdict on discretionary immunity with respect to a police
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ofﬁper’s decision to begin and continue a high speed pursuit of a suspect. Both this Court’s
decision and the Supreme Court’s decision are useful resources. . The Supreme Court
explained although some police decisions are made rapidly a police officer’s paramount duty
is to protect the public. 362 S.C.377,386-387,608 S.E.2d 573, 578-579 (2005). This Court
noted the plaintiff presented expert testimony that the police ofﬁcer did not propérly balance
the competing considerations of the situatioﬁ, creating a question of fact. 353 S.C. at 305,
578 S.E.2d at 23.

This Court also noted in Clérk that all traffic stops involve discretion and the Court
observed some jurisdictions have distinguished between “planning” decisions and
“operational” decisions. Id. at 305, 578 S.E.2d at 23. The Supreme Court left this question
open, see 362 S.C. at 387 n.3, 608 S.E.2d at 579 n.3, but persuasive authority supports the
distinction. The Texas Supreme Court explained discretionary immunity is similar to “police
protection immunity” in that both have the purpose of “avoid[ing] a judicial review that
rwould question the vﬁsdom of a government’s exercise of its discretion in making policy
decisions.” State v. Terrell, 588 S.W72d 784, 787 (Tex. 1979) (emphasis added). Another
authority—like the Texas case, not a binding one—expiained:

- Immunity remains if the injury results from a deliberate choice in the
formulation of policy. If the injury results from negligent execution of the

policy, then the act is ministerial and liability ensues.

Joe R. Greenhill & Thomas V. Murto III, Governmental Immunity, 49 TEX.L.REV. 462,472
(1971). |

This Court need not examine the distinction between planning and operationall

activities in the present case. The only point of mentioning the distinction is that nearly

11



~ everything a police officer does will involve some measure of disc;retic):n. A robust
interpretation of discretionary immunity would insulate police officers from all liability. One
court ably explained that legislation waiving sovereign immunity is designed tortreat the
govefnment “more like a commoner than like the Crown.” United States v. Wong, 135 S. Ct.
1625, 1637 (U.S. 2015).. Commoners do not get immunity from reckless conduct, and they
g:ertainly do not get immunity simply by claiming they made a judgment call.

Another favorable comparison is provided by Pike v. South Carolina Department of
Transportation. The circuit court cited Pike in ruling discretionéry immunity presented a
jury question. (7/19/16 Or.p.14). As in this case, Pike involved competing evidence. The
plaintiff presented evidénce the DOT failed to use accepted standards in analyzing a
problem; the DOT presented evidence disputing plaintiff’s claim. See 343 S.C. at 229, 540
S.E.2d at 90. There again, the case involved a factuai dispute.

Just like those cases, a court cannot credit the patrolman’s testimony over Dr.
Kirkham’s.testimony at the directed verdict stage. The patrolmaﬁ is entitled to maintain he
acted appropriately, but Appellant had evidence froxﬁ which a jury could find :the patrolman
must not have weighed the competing c'on_siderations using prevailing standards becaus_e if
the patrolman had performed that exercise, no reasonable officer would have left Lindler and
his passenger on the interstate. Yes, the patrolman got Lindler’s vehicle out‘of the road, but
another motorist had parked behind Lindler’s vehicle with hazard lights activated before the |
patrolman arrived. When the patrolman left, the good Samaritan was gone, the protective

barrier was gone, and the patrolman’s expertise was gone. The net effect of this encounter

was to make things worse. The right to be wrong does not include the right to reckless.

\

12



CONCLUSION
This is not a proper cross-appeal. The Highway Patrol wants this Court to afﬁrm the
judgment below, an argument appropriately made in a’ fespor_ﬁent’ s brief. The Court should
not affirm. Instead, the Court should reverse the circuit court’s directed Ve;di?t and remand

|
this case for a new trial.

Respestfully submitted, -

July 12,2017

THOMPSON & DELGADO
P.O. Box 7965

Columbia, SC 29202
(803) 779-7599
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bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

Attorneys for Appellant/Respondent
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Appeal in regards to this matter. | have also enclosed a Proof of Service upon counsel for the
Respondent/AppéIIant. Please return the additional filed copies to me via our courier.

Thank you for your attention to this matter. If you have any questions or need any
additional information, please do not hesitate to contact me.

Sincerely,
Glvy ks
Erin Bridges
Paralegal to Blake A. Hewitt
BLUESTEIN, NICHOLS, -
THOMPSON & DELGADO, LLC -
/emb
Enclosures
cc: Lauren V. Knight, Esquire

Joel S. Hughes, Esquire
Andrew F. Lindemann, Esquire

COLUMBIA 1614 Taylor Street CONWAY 1208 3rd Avenue TOLL FREE 877 524.4675 BNTDLAW.COM
PO Box 7965 | Columbia, SC 29202 Conway, SC 29526
P+ 803 779.7599 F-803 771.8097 P+ 843 665.9779



