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STATEMENT OF ISSUES ON APPEAL

WHETHER THE CIRCUIT COURT ERRED IN FINDING THAT THE WHOLE
OF (1) THE PURCHASE AND SALE AGREEMENT, (2) THE LENNAR
WARRANTY, (3) THE COVENANTS, AND (4) THE DEEDS SHOULD BE READ
IN CONJUNCTION WITH EACH OTHER AND COLLECTIVELY AS THE
ARBITRATION AGREEMENT.

WHETHER THE CIRCUIT COURT ERRED IN FINDING THE ARBITRATION
PROVISIOSN ARE UNCONCSIONABLE

WHETHER THE CIRCUIT COURT ERRED IN FINDING THE FEDERAL
ARBITRATION ACT DOES NOT APPLY TO THE PURCHASE AND SALE
AGREEMENT, THE LENNAR WARRANTY, OR THE DEEDS.

WHETHER THE CIRCUIT COURT ERRED IN FIDNING THE ARBITRATION
PROVISIONS ARE AMBIGUOUS.

WHETHER THE CIRCUIT COURT ERRED IN FIDNING THE ARBITRATION
PROVISIONS ARE NOT SEVERABLE FROM THE OTHER PROVISIONS OF
THEIR REPSECTIVE AGREEMENTS.

WHETHER THE CIRCUIT COURT‘ERRED IN FAILING TO COMPEL THE
OWNERS TO ARBITRATION PURSUANT TO THE COVENANT.

WHETHER THE CIRCUIT COURT ERRED IN FAILING TO PERFORM ANY

ANALYSIS OF THE ARBITRATION AGREEMENT(S) APPLICABLE TO
SPRING GROVE DEVELOPMENT AND THE SUBCONTRACTORS.

STATEMENT OF THE :CASE -

“A. Introduction

This is a de_fective‘construétion suit by the Homeowners at The Abbey located in Spring

Grove Plantation, individually and on behalf of others similarly situated. The Abbey consists of

approximately Sixty-Nine (69) homes in the Spring Grove Plantation neighborhood located .in

Berkeley County, South Carolina. (R.. ). Upon information and belief, the houses were

constructed from 2010 to present. (R. ). Plaintiff/Respondents have alleged that construction

defects exist which have resulted in water intrusion, component and structural degradation, and
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extensive consequential damages. (R. ). Additionally, there are other unsuitable and/or
improperly installed components. (R._ ).
B. The Sales Contract(s)

The residences were originally constructed and sold by Appellant/Defendant Lennar.
(R.J. Although Patriéia Damico, Joshué‘and Brettany Buetow, Edward and Sylvia Dengg,
Jonathan and Theresa Douglass, Anthony and Stacey Ray, Danny and Ellen Davis Morrow, and
Matthew Collins, Bryan and Cynthai Camara, are homeowners directly at'issué in this case,
other homeowners are not ériginal homeowners and have not signed similar sales agreements.
R._).

The contracts at issue are a “Purchase and Sale Agreement” and a “Warranty”, not a
construction contract. The sales contracts do not contain an arbitration agreement that complies
with South Carolina Law (or a state arbitration warning). (R._ ). S.C. Code § 15-48-10.
Speciﬁcally, in order for an arbitration provision to be enforceable/valid it “shall be typed in.
underlined capital letters...” The contracts fail to comply with the South Carolina Statute as they
are not underlined. (R.__). Pursuant to S.C. Code § 15-48-10, an arbitration provision must be
_ prdperly disclaimed, and failure to dos so, renders the arbitration provision unenforceable under
tfie SCUAA’s express provisidns. |

'Thé “Lennar Wal_“rarity” di.sclai‘ms. all “other warranties, express or implied, inélud_ing but
not limited warranty of habitability, are hereby expressly discléimed and w.aived”.. (R.Q. In
addition, it states “Lennar’s‘total financial obligations 'under the Lennar Limited Wérrant_y are
limited to the original sales.brice of your Home”. (R._ ). Further, the Lennar Wafranty states
“Consequential Damages Not Co?ered. Lennar shall not be liable for, and you expressly waive

recovery of, any consequential damages..., including but not limited to: any diminution in



value...; lost profits; damages to personal property; any personal injury of any kind..., any
medical or hospital expenses; costs of food, moving and storage, relocation expenses, or rental
value of the Home or any other costs due to loss of use...” (R._ ). Both the Sales Contract and
the Warranty (discussed below) are standard, nonnegotiable, Lennar form contracts. (R._ ).

C. Lennar’s (non) Warranty

Ostensibly, the Lennar Warranty purports to provide relief to aggrieved homeowners.
However, a detailed reading of the Warranty shows that its true purpose is to provide temporal
limits on Lennar’s responsibility for shoddy construction. After one to two years, the Warranty
only provides a remedy for rare, load bearing, structural defects. (R._).AlI other remedies of
any kind for any other defect - no matter how egregious - are excluded. Even the “structural
warranty” 1s a misnomer - the only structural components covered are those that Lennar deems
are structured components. (R._ ). Stated differently, the Lennar Warranty, as written, prohibits
any remedy of any kind for the defective, leaking, water damaged, termite-infested homes at The
Abbey.

If there was any uncertainty left as to the lack of remedy of any kind available to the
homeowners under the Warranty, one only has to go to pages 6 through 9 of the Warranty, which
prohibits any coverage or remedy for:

1..©  Damage to landy, | landscaping (including sodding, seeding, shrubs, trees, and

planting), sprinkler systems, outbuildings, carports, or any other appurtenant structure or

attachment to the dwelling, or other additions or improvement not a part of your Home;

2. Loss of use of all or a portion of your Home;

3. Any loss or damage that is caused or made worse by any of the following causes:

microorganisms, fungus, decay, wet rot, dry rot, soft rot, rotting of any kind, and mold;

4.  Any and all exclusions set forth in the Workmanship Systems and Structural

Standards;

5. Except as prohibited by law of the state in which the Home is located, all other

warranties express or implied, including but not limited to any implied warrant of

habitability, are hereby expressly disclaimed and waived,
6. Lennar shall not be liable for, and you expressly waive recovery of any

3



consequential damages that may result from the condition of any component of the
Home, including but not limited to: any diminution in value of the Home before or after
repairs are performed; lost profits; damages to personal property; any hospital expenses;
cost of food, moving and storage relocation expenses, or rental value of the Home or any
other costs due to loss of use, inconvenience or annoyance during repair. (R._ ).
D. Covenants
The Covenants were filed with the register of deeds, according to Lennar, “prior to the
sale of the residences.” (R.__). Accordingly, Plaintiff/Respondents could have no input into
those restrictions. Plaintiff/Respondents were never consulted and were never provided the
opportunity to negotiate those terms. (R._ ). -
Indeed, Plaintiffs had no choice and zero input as to any aspect of Lennar’s Purchase and
Sales Agreement, Warranty, Covenants, or Deed, including their respective arbitration and legal

remedies provision.

FACTS/PROCEDURAL HISTORY

This is a defective construction suit by the Homeowners at The Abbey located in Spring
Grove Plantation, individually and on behalf of others similarly situated. (R. ). On October
30, 2014, Plaintiff/Respondeﬁts commenced this action by Complaint, which asserted a number
of claims including negligence/gross negligence, breach of wérraﬁty,_ and strict liability against
Defendant/Appel_laﬁt Lennar. Lennar answered the Cqmplaint bn February i7, 2015. R._ ).

On June 1, 2015, 6ver, seven (7)>m0nths aftér the Complaint was filed, Lennar ﬁled a.
~ Motion .requesting that the Couﬁ Compel Arbitrat_ion based upon purported arbitration provisions
contained the Lennar Purchaée and Sale Agreemeﬁt and Lennar Limited Warranty. (R._ ). _

On November'23, 2015, Plaintiff/Respondenfs filed an Amended Complaint. (R.__). On
November 25, 2015, Defendant/Appellant Lennar filed its Answer to the Amended Complaint,

Cross-claims, and Third-Party Complaint. (R._ ).
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On March 30, 2016, Lennar arﬁended its Motion to Compel Arbitration. On April 7,
2016, Plaintiff/Respondents filed Plaintiff’s Memorandum in Opposition to Defendant Lennar’s
Motion to Compel Arbitration. A hearing on the Motion was held on April 11, 2016. (R._ ).

On September 19, 2016, the Circuit Court issued an order denying the Motion to Compel,
finding, among other things that the arbitration provision is unconscionable and unenforceable.
(R._). Appellant thereafter moved the Circuit Court pursuant to Rule 59(e), SCRCP, to
reconsider its prior order. (R._ ). The Circuit Court entered the Order denying Appellant’s
Motion for Reconsideration on October 26; 2016. (R._ ). This appeal follows.

STANDARD OF REVIEW

Unless the parties otherwise provide, the question of the arbitrability of a claim is an
issue for jﬁdicial determination. Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d
110, 118 (2001). “Arbitrability determinations are subject to de novo review.” Wellman, Inc. v.
Square D Co., 366 S.C. 61, 67, 620 S.E.2d 86, 89 (Ct. App. 2005). Nevertheless, a circuit court's
factual findings will not be reversed on appeal if any evidence reasonably supports the findings.
Simpson v. MSA, 373 S.C. 14, 644 S.E.2d 663 (2007); Thornton v. Trident Med. Ctr., L.L.C., 357
S.C. 91, 94, 592 S.E.2d 50, 51 (Ct. ‘App. 2003). |

| ARGUMENT

The Circuit Court found the arbitration - pr;ovision' was unenforceable, and upon - -
reconsideration of Appellant’s argﬁménts, .re-afﬁrmed its initial conclusion. As set forth‘herein,
the Circuit Court correctly determined the issues before it and properly found the arbitration

agreement was, among other things, unconscionable and unenforceable.



L. THE CIRCUIT COURT PROPERLY DETERMINED THAT THE
ARBITRATION PROVISIONS IN (1) THE PURCHASE AND SALE
AGREEMENT, (2) THE LENNAR WARRANTY, (3) THE COVENANTS,
AND (4) THE DEEDS MUST BE READ AS A WHOLE TO COMPRISE
THE ARBITRATION AGREEMENT.

The Circuit Court did not, as Appellant contends, find that “the Whole of (1) The
Purchase and Sale Agreement, (2) the Lennar Warranty, (3) the Covenants, and (4) the Deeds
should be read in conjunction with each other and collectively as the arbitration agreement.”
Rather, the Circuit Court properly determined that the arbitration provisions (not the entire
agreements) must be read as a whole to comprise the arbitration agreement. Specifically, the
Court found that “the arbitration provisions as set forth below in all four documents, including
the entire Lennar Limited Warranty, must be read as a whole to comprise the arbitration
‘agreement’ due to the ‘cross-references to one another’ and ‘intertwining paragraphs.” (Citing
Smith v. D.R. Horton, S.Ct. Opinion No. 27645) (Filed July 6, 2016).

In limiting its decision to the arbitration provisions at issue, the Circuit Court properly

-+ considered and applied the U.S. Supreme Court’s decision in Prima Paint Corp. v. Flood &

Conklin Manufacturing Co., (holding that courts may only consider the threshold question of
_Whe.ther the arbitration agreer.ri_ent is fraudulently induced and thus invalid, not whether the
B céntraqt as a whole is invalid) 388 U.S. 395, 406 (1967);, and the Sﬁpreme Court of Soutﬁ |
Carolina’s decision in. Smith . ?‘D.R. Horton, which ;eiteratea fhét ‘i‘in conducting an
uncoﬁscionaBility inquiry, courts may only consider the provisions of the arbitration agreemen't’
itself;_ and not those of the whole contract.” S.Ct. Opinion No“. 27645 (filed July 6, 2016). |
Just as the South Carolina Supreme Court did .in Smith, the.'Circuit Court provided a
thorough analysis of the arbitration provisions at issue, speciﬁéally citing all reievant “cross-

references” and “intertwining paragraphs,” which it considered in reaching its decision.



Plaintiff/Respondents hereby incorporate the Court’s thorough analysis, which is contained in the
Order Denying Defendant Lennar’s Motion to Compel Arbitration. (R. ).

Accordingly, Appellants’ contention that the Circuit Court read the whole of the four
agreements as the arbitration agreement is incorrect and not supported by the Circuit Court’s
Order or the record.

II. THE CIRCUIT COURT PROPERLY DETERMINED THAT THE

COLLECTIVE ARBITRATION PROVISIONS ARE UNCONSCIONABLE

AS A WHOLE.

A. South Carolina Law and Prevailing Equitable Principles Invalidate
Lennar’s Arbitration Provisions.

In South Carolina, a party may effectively chellenge the arbitrability of a given claim
based upon general contract defenses, including fraud, duress and unconscionability. See Munoz
v. Green Tree Fin. Corp, 343 S.C. 531, 539, 542 S.E.2d 360, 363-64 (2001) (noting general
contract principles of state law apply in a court’s evaluation of the enforceability of an arbitration
clause governed by the FAA.)

When such questions of arbitrability arise, the trial court, not the arbitrator, decides
whether a matter sheuld be resolved through arbitration. See Oxford Health Plans, LLC v. Sutter,
569 U.S. _.(2013). This determination 1nvolves a two—step 1nqu1ry (H whether a valid
arbltratlon agreement exists; and (2) ‘whether the spec1ﬁc dlspute falls within the substantive
scope of the arbltratlon agreement. See Simpson v. MSA of Myrtle Beach Inc., 373 S. C 14, 644
S.E.2d 663 (2007) (noting where one party denies the existence of an arblt_ratlon agreement
raised by an opposing perty, a :cour’t fnuet immediately detemiﬁe whether the agreement exists in
the first place.) “When deciding a inotion to compel afbitration under the SCUAA or the FAA,

the court should look at the state law that ordinarily governs the formation of contract in



determining whether a valid arbitration agreement arose between the parties...” Smith v. DR.
Horton, Inc., 403 S.C. 10, 742 S.E.2d 37 (Ct. App. 2013), affirmed by S. Ct. Opinion No. 27645
(Filed July 6, 2016); see also S.C. Code § 15-48-20 (a) (providing arbitration will be denied if a
court determines no agreement to arbitrate exists).

B. Lennar’s Warranty Provisions are Unconscionable, and thus
Unenforceable.

Unconscionability is defined as “the absence of meaningful choice on the part of one
party due to one-sided contract provisions, together with _tefms that are so oppressivé that no
reasonable person would make them and no fair and honest person _Would accept them.” Simpson
v. MSA of Myrtle Beach, 373 S.C. 14, 25 644 S.E.2d 663, 668-69 (2007) (citing Carolina Care
Plan, Inc. v. United Health Care Servs., Inc., 361 SC. 544, 606 S.E.2d 752, 757 (2004))
Unconscionability must be evaluated under both prongs: (1) lack of meaningful choice; and (2)
oppressive terms. |

.1. Absence of Meaningful Choice

“Absence of meaningful choice on the part of | one part generaily' speaks to the
fundamental fairness of the bargaining process in the contract at issue.” Id. (citations omitted). In
determining whether a contract was ‘tainted by an absence of meaningful choice,” the Court
should take into account the nature‘of the injuries sﬁffered by the plaintiff; whether the pléintiff

1s a”sﬁbs‘téntial.business. concern; the ‘re.létive dispar.-i;[y 1n the part'iés’v bargéining poWér; the
partiés’ relative sophistication; whether there is an ‘e‘lejment of surprise in the inclusion of the
‘challenged clause; and the cc;nspicuousness of the clause.” Simpson, 373 S.C. at 25, 644 S.E.2e"
at 669 (citations omitted). “[ander general principles of state contract law, an adhesién-contract
is a standard form contract offered on a ‘take-it-or-leave-it’ basis with terms that are not
negotiable.” Id. at 373 S.C. at 26-27, 644 S.E.2d at 669.

8



In circumstances involving adhesion contracts, an absence of meaningful choice is
readily apparent based upon the lack of bérgaining power. Accordingly, adhesion contracts, such
as commercial sales agreements and manufacturer warranties, are subject to “considerable
skepticism” due to the disparity in bargaining positions of the parties. Id. at 27, 644 S.E.2d at
6,69.. Consequently, “the presumption in favor of arbitration is substantially weaker when there
are strong indications that the contracf at issue is an adhesion contract, and the arbitration clause
itself appears to be adhesive in nature. In this situation, there arises considerable doubt that any
true agreement ever existed to submit disputes to arbitration.” /d. at 26, 644 .S.E‘2d at 669
(citations omitted). |

Most recently, in Smith v. D.R. Horton, the South Carolina Supreme Court issued an
Order affirming the denial of a Motion to Compel Arbitration and finding the arbitration
provisions unconscionable. Smith v. D.R. Horton, S.Ct. Opinion No. 27645 (July 6, 2016). In the
analysis of the lack of fneaningﬁil choice, the Supreme Court highlighted that it had previously
“taken judicial cognizance of the fact that the modern buyer of new residential housing is
normally in an unequal bargaining posiﬁoh as against the seller.” Id. (citing Kennedy v.
Columbia Lumber & Mfg. Co., 299 S.C. 335,343, 384 S.E. 2d 730, 735-36 (1989) (other internal
citations omitted). Here; as in Smith, “there is no indic_zitibn ‘(...) that the [Plaintiffs] enjéyed a
sgb'stantially stronger bargaini_ng "position against [Lennar] ;chan thé_averag;e‘héiné_buyer; of that .
they wére represented by. indebéndent counsel.” Id.

Plaintiffs had nb éhoié_e and zero input as to any aspect of LAenna‘r’s Purchase and .Sales
Agreement, Warranty, Co;/enants, or Deed, as for eéch Agreement entered into by the
Piaintiff/Respondents, they all contain the same sections and same language, including the

arbitration and legal remedies provisions.



Lennar argued that the Covenants bolster their arbitration claﬁse; however, the Circuit
Court properly (iisagreed. The Covenants were filed with the register of deeds, according to
Lennar, “prior to the sale of the residences”; therefore, Plaintiff/Respondents pould have no input
into those restrictions. Plaintiff/Respondents were never consulted and were never provided the
opportunity to negotiate fhose terms. Given Plaintiff/Respondents are not business entities, are
unsophisticated, and lacking in bargaining power, it only supports the supposition that
Plaintiff/Respondents were presented with Lennar’s Purchase and Sales Agreement, Warranty,
and Restriction on a take it or leave it basis and that clearly there was an abséhce of meaningful
choice. Simpson, 373 S.C. at 27, 644 S.E.2d at 670; Lackey v. Green Tree Fin. Corp., 330 S.C.
388, 394, 498 S.E.2d 898, 901 (Ct. App. 1998).

As such, the Circuit Court properly determined that it could not ignore the “adhesive”
nature of these provisions—nonnegotiable provisions which were drafted by Lennar, and which
fuﬁctioned to contraét away certain significant rights and remedies otherwise lawfully available
to Plaintiff/Respondents. Simpson, 373 S.C. at 25, 644 S.E.2d at 668-69.

2. Oppressive/One—Sided Terms

Specifically as to opbressi{Ie terms, the South Carolina Supreme Court in affirming the
early rulings by the Cc.)urtv of Appeals and trial court in Smith v. D.R. Hortoﬁ, found that -
“aftempts to Idiscla.lim impliéd warranty claims_, and prohibit monetary damages_arc; glearly one-
sided and oppreséive.” |

The trial court ih Sﬁzith, originally confronted with a motion to compel arbitratidn
Brought by D.R. Horton, -Vievved the warranties and arbitration section of the purchase contract as
a whole, finding it "referenced that certain disputes are to be resolved by mandatory binding

arbitration along with an entire host of attempted waivers of important legal remedies.” Id. Per
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its review, the trial court held the sections’ collective aﬁerﬁpt to disclaim implied warranty
claims was oppressive and unconscionable. /d. The trial court further found "perhaps even more
stark [were] the provisiéns in the Limitations of Liability...” in which D.R. Horton claimed it
could not be liable for monetary damages of any kind. /d. Based upon the foregoing, the trial
court concluded, and the Court of Appeals and Supreme Court subsequently affirmed, that the
arbitration provision was wholly unconscionable and unenforceable based on the cumulative
effect of a number of oppressive and one0sided provisions. Id.

The Circuit Court’s reView -of Lennar’s Warranty revealed strikingly similar warranty
limitations and disclaimers to those addressed, and ultimately rejected, by the Smith Court. The
Warranty eliminates most remedies after the structure is two years old. Lennar’s arbitration and
remedial-related provisions result in (a) the loss of the right to a jury trial; (b) the loss of the
ability to maintain a class action; and (c) the loss of other certain remedies otherwise allowed by
South Carolina law including the recovery of monetary damages. Lennar further attempts to
disclaim all implied warranties.

Under South Carolina state law principles of contract interpretation, such limitations
offered through an adhesion contract, and Which effectively .deprivve substantial rights and
eviséerate all means of recovering ény damagés, are oppressive.

As applied to The Abbey, Lennér‘s Warranty proviéions create an internal iﬁ_cor_lsisten_(:y‘
within the Warr'aﬁty itself by negating all meapingful warranty coVerage for the primary risk
éssociated with .said Warranty - damage arising éu‘t of or to the residences th.at Lennar built. Like
the defendants in ‘both Smith. and- Simpson, Lennar takes the position its Warranty relieves
Lennar of all liability fo; this very.damage under any conceivable set of circumstances. This

renders the arbitration provisions, and thus the entire Warranty (a) void of its essential purpose;
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(b) lacking in mutuality; and (¢) procedurally and substantively unconscionable.”

Irrespective of whether the FAA or SCUAA apply, the Circuit Court properly determined
that the collective arbitration provisions are oppressive and that the Plaintiff/Respondents had no
meaningful choice when entering into the adhesion Contracts. Id. citing S.C. Code§ 36-2-302(1)
(2003) ("If a court as a matter of law ﬁnds any clause of a contract to have been unconscionable
at the time it was made, fhe court may refuse to enforce the unconscionable clause, or so limit its
application so as to avoid any unconscionable result....").

IIl. THE CIRCUIT COURT PROPERLY DETERMINED THAT THE
WARRANTY PROVISIONS ARE NOT SEVERABLE.

While Courts are permitted to "sever" unconscionable, contractual provisions, the
purported agreement between Plaintiff/Respondents and Lennar is not a proper candidate for the
application of this remedy. South Carolina courts, and a host of other courts throughout the
nation, "recognize sgverability is not always an appropriate remedy for an unconscionable
provision..."[i]f illegality pervades the agreement such that only a disintegrated fragment would
remain after hacking away the unenforceable parts... > Simpson, 373 S.C. at 34, 542 S.E.2d at
673; D.R. Horton, supra, ("We conclude the arbitration clause in this case should not be severed

..from the nurﬁgrous uhconécionable pfovisions and ;.)‘arti_éularly [D.R.] Horton's attempt to waive
any seller '.liability for m’dnetary'damages of any k_ind, including secondary, consequential,
punitive, general, speciai or indirect .damages"). (intemai citatiéns 6mitted) (emphasis added); see
also, Ingle v. Circuit City Stores, Inc., 328 F3d 1165, 1180 (9th Cir. 2003) (finding arbitration
agreemént wholly unenforceable because of an "insidious pattern" of uﬁconscionable proviSions,
and therefore "any earnest attempt to ameliorate the unconscionable aspects of [the] arbitration
agreement would require [the] court to assume the role of contract author rather than
interpreter”); In re Cotton Yam Antitrust Litig., 406 F.Supp.2d 585, 604 (M.D.N.C. 2005)
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("[W]here, as here, multiple provisions of the arbitration clauses are inconsistent with Plaintiffs’
ability to effectively vindicate their statutory right‘s the Court finds that the better course of
action in this case is to excise the arbitration clauses altogether”).

Similar to Simpson and D.R. Horton, Lennar’s arbitration clause is "made
unconscionable" by oppressive proviéions which pervade each of the arbitration provisions
within the Documents, thereby rendering "severability" impractical, if not impossible. Thus, in
line With South Carolina jurisprudence, each arbitration provisions contained in Lennar’s
Purchase and Sales Agreement (§§16 and 17, and Rider B), Lennar’s Limited Warranty in its
entirety, Arbitration provision in the Covenants and Restriction and Deed, were “excise(d)b (..)
altogether,” and properly rejected by the Circuit Court.' Id.

IV.  THE CIRCUIT COURT PROPERLY DETERMINED THAT, IN THE
ALTERNATIVE TO BEING UNCONSCIONABLE, THE ARBITRATION
PROVISIONS ARE AMBIGUQUS AND NOT GOVERNED BY THE FAA.
Appellant Lennar argued that the Purchase and Sale Agreement, the Limited Warranty,

the Covenants and Restriction, and the deed all contain arbitration provisions which are go.verned

by the Federal Arbitration Act, 9 U.S.C. § 1, et seq, or in the alternative the South Carolina

Uniform Arbitration Act, but thatvunder either Act, the arbitration provisions are proper and

enforce_able.‘ |

o Plainﬁff/ReSpondents a_fgued that the arbitrafioﬁ provisions ,shoﬁld be gove‘rned by the‘

SCUAA and not the FAA, and that-the arbitrations provisions thus do‘ not comply with the

SCUAA’s notice requirements. The Circuit Court pfoperly det’ermined that the afbi_tration

provisions are unconscionable, and thus unenforceable.

In the alternative, the Circuit Court found that the arbitration provisions are ambiguous.

Ambiguities are to be more strictly construed against the drafter of a document. Therefore, the

13



Circoit Court analyzed whether the agreements are subject to interstate or intrastate commerce.
The Court found that the SCUAA applies to the arbitration provision and that notice is not in
compliance with the statute. For these alternative reasons, the Court also denied to Lennar’s
Motion to Enforce the arbitration provisions.

Where an arbitration agreement selects the FAA or a state arbitration statute as the
applicable law, that law goVems regardless of whether the contract involves intrastate or
interstate commerce. This principle has repeatedly been reoognized by the United States
Supreme Court and the South Carolina Supreme Court. In Volt Information Sciences, Inc. v.
Board of Trustees of Lelond Stanford Jr. University, the United States Supreme Court addressed
the impact of parties’ choice-of-lave in their contract on the question of whether the arbitration
required by the contract was governed by the FAA or state law. 'Volt, 489 U.S. 468 (1989). The
Court found determinative the fact that the FAA's purpose is only to require courts to enforce
"agreements to arbitrate, like other contracts, in accordance with their terms.” Id. at 478. The
Court thus held that courts must enforce contractual pro#zisions specifying the law governing
contractually required arbitration of disputes. Id. at 479. The court recently reiterated this point
in DIRECTV, Iﬁc. v. Imburgia, 'providing that "parties to an arbitration Vcontract [have]

con51derable latitude to choose what law govems some or all of its provisions." Imburg1a 136

- - S.C. 463, 468 (2015). The South Carolina Supreme Court apphed these prmmples to hold that

where an arbitration agreement.prowdes that it is governed by the FAA, the FAA applles
irrespective of whether there is interstate commerce. Munoz v. Green Tree Financial Corp., 343
S.C. 531, 538, 542 S.E.2d 360, 363 (2001). |

In reviewing the arbitration provisions at issue, the Circuit Court properly determined

that ambiguous terms as to the choice of law are within each of the agreements Lennar claims to
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contain arbitration provisions.

The Purchase and Sales Agreement states on the front of the document that the arbitration
notice is being provided pursuant to the South Carolina Code of Laws and pursuant to Section
15-48-10. However, Section 16 later states that the “parties to this Agreement specifically agree
that this transaction involves interstate commerce and that any Dispute (és hereinafter defined)
shall first be submitted to mediation and, if not settled during mediation, shall thereafter be
submitted to binding arbitration as provided by the Federal Arbitration Act (9 US.C. §§ 1 et
seq.).

Lennar’s Limited Warranty provides the same sentence as in Section 16 of the Purchase
Agreement and states that the FAA applies; however, on page 14, the Warranty specifies that the
agreement is subjeét to arbitration pursuant to the Uniform Arbitration Act, Section 15-48-10
(sic), et. seq. Code of Laws of South Carolina, 1976, as Amended. The Disclaimer of Implied
Warranties on page 11 of the Warranty refers to and states an intention to comply “with the laws
of the state in which‘ the Home is located."”

On the front page of the Amended and Restated Declaration of Covenants, the words

“THIS AGREEMENT IS SUBJECT TO BINDING ARBITRATION PURSUANT TO

THE SOUTH CAROLINA UNIFORM ARBITRATION ACT (S. C. CODE ANN §15-48-

10 ET. SEQ, AS AME‘NDED.” The Covenants go on to state that the_“‘developér ekpress_ly

- reserves the. right.to amend or restate this declaration without the consent of an owner.” The

- Deed refers to the Covenants and incorporates the same, but the Deed does not have a separate

arbitration provision. Lennar admits that the Covenants were récorded in 2007, years prior to the
construction and sale of Plaintiffs residences.

Therefore, the Circuit Court correctly found that the terms when viewed collectively are

15



ambiguous as they refer to both the FAA and the SCUAA as written. The Court has already
found that the contréct is one of adhesion with oppressive terms, the Covenant is an even more
extreme case of adhesion, as it was written, agreed to, recorded and may be changed by Lennar
without notice. The Circuit Court properly noted that it is not the Court's prerogative to rewrite
the arbitration provisions, but the agreementé contain ambiguities on the choice of law.

Therefore the Circuit Court examined whether the coﬁtract involves interstate or
intrastate commerce. The Respondents argued that the sales transactions for the homes located at
Spring Grove did not involve interstate commerce; and therefore, that the arbitration clause does
not properly invoke application of the Federal Arbitration Act, but rather the South Carolina
Uniform Arbitration Act. The Circuit Court agreed fmding that the subject-matter sales
transactions involve intrastate commerce, as opposed to interstate commerce.

The Supreme Court of South Carolina has held that “to ascertain whether a transaction
involves commerce within the meaning of the FAA, the court must examine the agreement, the
complaint, and the surrounding facts.” Zabinski at 117, 553 S.E.2d at 594 citing Towles v. United
Healthcare Corp., 338 S.C. 29, 524 S.E.2d 839 (Ct. App. 1999). The United States Supreme
Court utilizes a “commerce in facf” test to determine if the transaction involves interstate
commerce for the FAA to apply. Zabinski, at 115,'_553 S.E.2d at 591 quoting Allied-Bruce
Terminix Cos., Inc. v.-Dobson, 513 US 265, 274 (1995). The transaction m_us.‘t turn out,. in .fact,
to have involved int¢rstat¢ commerce. Id, citing Roberson v. Money Tree of Ala., Inc., 954
F.Supp. 1519 (M.D. Ala. 1997). “Despite this expansiVe interpretation of the FAA, the FAA
does not réﬂect a congressional intent to occupy the éntirg field of arbitration.” Id. at 115-6, 553
S.E.2d ai 59'1 citing Volt Info. Scis. Inc. v. Bd. of Trs., 489 U.S. 468 (1989).

As it applies to cases involving real estate, the Supreme Court of South Carolina has held
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that “interstate commerce was not involved in a contract for the sale of a commercial building
located in South Carolina to out-of-state parties even though, incidental to the sale, the parties
utilized the services of a North Carolina engineer and procured financing from a Pennsylvania
lender.” Bradley v. Brentwood Homes, Inc., 398 S.C. 447, 456, 730 S.E.2d 312, 317 (2012)
citing Mathews v. ‘Fluor Corp., 312 S.C. 404; 407, 440 S.E.2d 880, 881 (1994).

Thus, while interstate commerce may be impli(_:ated in certain transactions, our Supreme
Court adheres to the view that real estate purchase contracts only implicate int'rastate. commerce
because “the development of land within South Carolina's borders is the quintessential example
of a purely intrastate activity.” Bradley v. Brentwood Homes, Inc., 398 S.C. 447, 456, 730 S.E.2d
312, 317 (2012) quoting Zabinski, 346 S.C. at 595, 553 S.E.2d at 117-18. The Court further_v
confirmed its prior rulings that the sale of a residence is inherently intrastate. Id.

The Circuit Court properly found that the Plaintiff/Respondents’ Agreements for Sale
evidence that they purchased homes in Berkeley County, South Carolina. The homes were sold
by Lennar, who was/is located at 1941 Savage Road, Suite 100C, Charleston, SC 29407. The
General Contractor for the project, Lennar Carolinas, LLC, is a corporation organized in the
~ State of South.Carolin_a. Each of the above evidences intrastate commerce. Defendants have not
satisfied their burden of proof to negate the well-established Sputh Carolina precedent respecting .
. thé iﬁherent intrastate naﬁife of the salé of a home. Based oﬁ the .above, the Fédéral A'rbitratior‘i
Act doés-not apply to the transaction or this matter. |
V. a THE CIRCUIT. COURT PROPERLY DETERMINEb THAT IN THE

ALTERNATIVE TO BEING UNCONSCIONABLE, THE ARBITRATION

PROVISIONS DO NOT COMPLY WITH THE SCUAA.

The Circuit Court reviewed the arbitration p.rovisions.as a whole, and found them
unconscionable. In the alternative, the Circuit Court found that the arbitration provisions do not
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comply with the SCUAA, as “Notice that a contract is subject to arbitration pursuant to this
chapter shall be typed in underlined capital letters, or rubber-stamped prominently, on the first
page of the contract and unless such notice is displayed thereon the contract shall not be subject
to arbitration.” The arbitration provisions in the Purchase and Sales agreement, the Warranty, not
the deed are underlined. The arbitration provision in the Warranty and Deed does not app‘ear on
the first page, and is not in capital letters. The Covenants document does comply with the
SCUAA, however, the Circuit Court properly determined that the adhesive nature of the
document and the fact that it was not presented to each homeowner to be persuasive and against
public policy. Under the SCUAA, an arbitration provision must be properly disclaimed, and
failure to do so, renders the arbitration provision unenforceable under the Act's express
provisions. S.C. Code § 15-48-10. Therefore, the Arbitration provisions are unenforceable under
the SCUAA.
VI. THE CIRCUIT COURT PROPERLY DETERMINED THAT THE HOME

OWNERS MAY NOT BE COMPELLED TO ARBITRATE BASED ON

THE COVENANTS

As noted above under Argum'ent IV, the Circuit Court properly determined that the
Owners may not bé _compelled' to arbitrate baéed on fhe Covenants. | .

- Lennar argued ;cha;c the Covenants bolster their arbitration clausq; however, the Circuit
Court pfoberly disagreed. The Covenanté Were ﬁvl'ed with the register' of déeds; ac’cording to
Lennér, “pfior to the sale of the residehces”; therefore, Plaintiff/Respondents could. have no inﬁut
into those restrictions. Plaintiff/Respondents were never consulted and.were never provided the |
opportunity to negoﬁate those terms. Given Plaintiff/Respondents are not business entities, are
unsophisticated, and lacking in bargaining power, it only supports the supposition that
Plaintiff/Respondents were presented with Lennar’s Purchase and Sales Agreement, Warranty,
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and Restriction on a take it or leave it basis and that clearly there was an absence of meaningful
choice. Simpson, 373 S.C. at 27, 644 S.E.2d at 670; Lackey v. Green Tree Fin. Cbrp., 330 S.C.
388, 394, 498 S.E.2d 898, 901 (Ct. App. 1998).

As such, the Circuit Court properly determined that it could not ignore the “adhesive”
nature of these provisions—nonnegotiable provisions which were drafted by Lennar, and which
sought to contract away certain significant rights and remedies otherwise lawfully available to

Plaintiff/Respondents. Simpson, 373 S.C. at 25, 644 S.E.2d at 668-69.

CONCLUSION

For the foregoing reasons, Respondents respectfully request that this Court affirm the
ruling of the Circuit Court and remand this action for further proceedings and, ultimately, a trial

by jury in the Circuit Court.

- [Signature on Following Page]
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