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Petltloner rnamtams that he is ent1tled to rehef for the reasons presented in his petltlon for o

writ of certiorari, and respectfully asks this Court to grant the writ and allow additional briefing on

these'i_ssues. Petitioner, however would llke to add_rese the ,_i'-ssue ,.of the precedhral bar that exists
with regard to Petitioner's claim that his appellate counsel rendere(l ineffective assistahce' of
counsel l'or failing to raise the issue of the trial court’s erroneous submission of the mutual combat
jury instruction to the jury. Since Petitioner submitted his Petition for Writ of Certiorari, there
have been two opinions issued which may impact this Court's decision to grant the writ. First, the
United States issued its opinion in Davila v. Dayis, 582 US _,1378. Ct. 2058 (2017). And, too,
this Court issued its opinion in Farid A. Mangal v. State of South Carolz'na,. Op. No. 27726 (filed July
19, 2017).

First, in Davila, the Supreme Court has made-clear that it will not expand the equitable

exception it recogmzed in Martmez . Ryan 566 U.S1, 132S. Ct 1309, 182 L Ed. 2d 272 (2012).‘. |

to include waiver of default pnnc1p1es for inmates who received meﬂ'ectlve assistance of appellate

counsel:

The Court in Martinez made clear that it exercised its equitable discretion in view
of the unique importance of protecting a defendant’s trial rights, particularly the
right to effective assistance of trial counsel. As the Court explained, "the limited
nature of its holding "reflect[ed] the importance of the right to the effective
assistance of trial counsel,” which is "a bedrock principle in our justice system.” 566
U.S., at 12,16 (emphasis in opinion). In declining to expand the Martinez exception
to the d1st1nct context of ineffective assistance of appellate counsel, we do no more
than respect that judgement.

Dayila, 137 S. Ct. at 2066-67.
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Relevant to this case, the Court's opinion shows that Petitioner will not likely be able to
have the federal court review his claim that he received ineffective assistance of appellate counsel
when counsel failed to raise the properly preserved issue of an erroneous jury instruction on the
mutual combat charge. Unless this Court reviews the claim, it will never be reviewed.

Secondly, on July 19, 2017, this Court issued it opinion in Farid A. Mangal v. State of South
Carolina, supra. In this case, this Court directed the PCR courts to find "reasonable ways" to
"reach the merits of substantial issues.” While it is true that PCR counsel did not provide any
evidence on this claim at the PCR hearing, current counsel is prepared to do so-- and quickly--, and
now respectfully asks this Court to remand this one particular issue back to the PCR court so that
the PCR court can rule on the merits on the claim in light of this Court’s recent direction to the
lower courts:

The Supreme Court's decision in Martinez reminds us that the Sixth
Amendment guarantee of effective assistance of counsel is a "bedrock principle in
our justice system." Semmons and Martinez counsel us that there are situations
where the interests of justice require PCR courts to be flexible with procedural
requirements before PCR applicants suffer procedural default on substantial claims.

Such flexibility is consistent with the purpose and spirit of our Rules of Civil

Procedure.

These considerations should guide PCR courts when struggling to balance
procedural requirements against the importance of the issues at stake in PCR
proceedings. We encourage trial courts in PCR cases to use the discretion we grant
the on procedural matters to find reasonable ways-- within the flexibility of our
Rules-- to reach the merits of substantial issues.

Mangal, pp. 10-11.
Although counsel believes that an assessment of the claim can be made without additional

factual development, it is more consistent with this Court's practice to allow lower courts the first

opportunity to pass on a claim. Petitioner respectfully asks this Court for the opportunity to do so.



Petitioner respectfully requests a remand for a brief hearing before the Honorablg .G. Thomas
Cooper, Jr.-- to be héld.:‘withi.n. sixfy déyé-- to allow that court to pass upon this cl;im so that it is
properly preserved and then raised for this Court's review.
| 'CONCLUSION
For these preceding reasons, Petitioner respectfully asks this Court for a very brief remand.
In the alternative, Petitioner respectfully asks this Court to grant his petition for writ of certiorari,

and allow additional briefing on these issues.

}aect{sllly submitted,
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Elizabeth A. Franklin-Best
Blume Franklin-Best & Young, LLC
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Columbia, South Carolina
July 24, 2017
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