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INTRODUCTION
The Appellant Aathony M. Whitfield (“Appellant” or “Whitfield”) submits this reply
brief to address egrots of law and citation of itmproper or unavailing authority in the Btief of
Respondents filed by the Rocpondeote David Swaasan and Rank of North Carolina

(“Swanson” ot “BNC”, respectively, ot collectively “the Respondents™).

LEGAL ARGUMENT

REPLY TO RESPONDENT SWANSON’S ARGUMENT I

Defendant Swanson cleasly fails to grasp the thrust of Appellant’s argument:
Respondent’s conduct 0. connection with their false testimony cannot be limited solely to
the Charleston County foreclosure cases. Respopdent Swanson tries to emphasize that the
deposition testimony occurred years after the initial closing, and was part of only tht?
Charleston County case.! The distance in time between Respondent Swanson’s tortious
conduct and the date of the breach docs not matter, and this argument is nothing short of 2
distraction. Rather, Respondent’s Swanson’s conduct amounted to nothing more than
attempt to aid and abet Respondent BNC’s manufacture of a wholly false and meritless legal
defense—a defense interjected not only in the Cha.tleston action, but in each and every one
of the underlying cases filed by BNC.?

Appcllant alleges that the sworn testimony proffered by Respondent Swanson was
given, “with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew

its contractual obligations to renew Mr. Whitfield’s loans.™ Ses, Defendant’s Amended Answer,

! 1t is worth noting that all parties have agreed that the Charleston County case was to be eried first, and
accordingly, the bulk of discovery in this matter has been conducted under the Charleston County case
number. There is no doubt that Respondent BNC intends to utilize this testimony by Swanson in support of
its reliance of counsel in each of the six lawsuits as evidenced by its statement of the cage. See Respondent
BNC’s Brief, p. 4.

2 The “advice of counsel” defense has been interposed in all of the suits filed by the Respondent BNC.

1
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BINC ». Whitfield, Case No. 2014-CP-18-0358. Appellant’s assert that by affixmatively acting
in conccrt with the Respondent BNC to manufacturet a false legal defense, Respondent
Swagson has harmed the appellant and aided and abetted Respondent BNC’s abuse of
process six different imes. |

Respondent Swanson’s misundetstanding of this fact is illustrated by his illustrative
example contained within his brief:

Just as a car accident plaintiff who recejved treatment from diffexen.t

providers in different counties cannot suc the same defendant multiple times

for the same tort, Whitfield cannot sue Swanson six times on the same claits

for the same alleged conduct by claiming property-specific damages

piccemeal.

See, Respondent Swanson’s Brief at p. 10, £. 3.

Swanson. is cortect that a Plaintiff could not suc in six differcne venues for the same
wreck. However, Swanson’s false sworn testimony and his actions in concert with
Respondent BNC have resulted in the manufacture of a false and improper legal
defense which has been pled six (6) different times in six (6) different lawsuits.
Swanson’s actions have, and will continue to, incur damages to Appellant in all siz (6)
lawsuits, if for nothing else, the legal fees associated with each lawsuit.

RESPONSE TO RESPONDENT SWANSON’S ARGUMENT II:

Respondent Swanson is incotrect in their assertions that “Whitfield atgues ... that .
S.C. Code Ann. § 15-7-10 and Rule 13 tequire[d] that Whitficld assert ... claims against
Swanson in each of the sepatate suits.” See, Regpondent Swanson’s Brigf, p. 10 Fisst, the
teferences to S.C. Code Ann § 15-7-10 are simply provided 2 a general framework for the
Court to understand the nature of this case: specifically, to higblight the fact that six (6)

scpafate lawsuits have been filed against the Appellant in three (3) diffcrent counties atising

out of one (1) failed transaction.
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As for Respondent Swanson’s atgument tegarding Rule 13—Respondent blatantly
misstates the facts of the case. If Respondent will kindly recall, when Appellant first filed his
Motion to Amend to include Respondent Swanson as a Counterclaim Defendant, it was
undet the framework of Rule 13, 19 and 20, and fusther, that the trial court ruled upon this
Motion and issued sn Order in favor of the Appelant dated December 18, 2015. See,
“Defindant’s Motion 1o Amend”, BNC v. Whitfield, 2012-CP-10-5887, June 25, 2015; “Onder
Granting Motion to Amend’, BNC v. Whitfeld, 2()12-CP-10-5887, December 18, 2015,

T£ Respondent Swanson desired to atgue against Appellant’s sight to bting this claim
under Rule 19, his opportunity to litigate same has come and past, and is pow the law of the
case. The question, before the Court now is whether such claims may be maintained as a
matter of law under Rule 12(b)(8) and the Appellant contends the answer. to that question is
most assuredly in the affismative.

Swanson argues that Whitfield is pxecluaCd fromn atguing that 2 Motion to Amend is
would be proper in the present mattes, citing Commercial Credit Loans for the proposition
that “a party cannot raise an issuc for the first time...”. The Supreme Court held in Pye v.
Estate of Fox that an issue may be properly preserved whete it is raised at 2 heating on a
Rule 5%(e) motion:

The purpose of Rule 59(c), SCRCP, to alter or amend the judgment[] is to

request thé trial judge to 'reconsider matters properly cncompassed in a

decision on the merits. ... As one authority has noted, “Once the issuc has

been propedy taised by a Rule 59(¢) motion, it appears that it is preserved

and a second motion is not tequired if the trial court does not specifically

tule on the issue so raised.”

369 S.C. at 564, 633 S.E.2d 505 (2006) (intemal citations omitted). Appellant’s raised this
issue in respomse to the Court’s comments regarding damages from other Suits beiﬁg

presented at trial. This issue was not a part of the Court’s previous Otrder, and Counsel’s

atguments regarding amendment wete properly raiscd at the time the Coutt interjected the
3
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issue at the hearing. The Court had ample oppottunity to tule on the issue of amendment,
and tuled that distissal was propet. Accordingly, this issue has been prescrved for teview of
the appellate court.

Further, the othet issue which was raised by Swanson telate to Appellant’s
constitutional atguments, which inclade the right to bring thesc claims. These issucs of
“fundamental faitness” and “tight to bring a claim” were both taised by Defendant in his
Mcmorandum in Opposition to Swanson’s Motion to Dismiss. The atguments concerning
due process under the law, equal ptotection, and the ability to bring claims were implicated
by Counscl for Appellant, thus preserving these issues for Apéellate review. See, State n
Russell, 345 S.C. 128, 134, 546 S.E.2d 202, 204 (Ct.App.2001) (holding that a party need not
usc the exact namc of a legal doctrine in order to preserve an argument, but it must be clear
that the atgument has been presented on that ground).

R.espondcnts only other arguments against amendment ate that such an amendment
would be futile as it does not cure the fact that “another acdon was pending between the
same parties for the same claims arising out of the same alleged conduct.™ See, Respondent
Swanson’s Brief at p. 11, £ 4. This is nothing more than circular logic—it assumes that an
amendment is improper becanse dismissal was proper. Rather, if dismissal is pretoised upon
the language in the pleadings, along with the Court’s concern that improper damages may be
factored into a jury’s decision, then amendment would be the proper temedy.

REPLY TO RESPONDENT BNC’S ARGUMENT

Respondent BNC has elected to submmit a brief for the sole purposc of providing
their own statement of the easc. They have further elected to join in and support all of the

arguments of Respondent Swanson. Accotdingly, Appellant hereby teincorporates by
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reference all of its preceding reply arguments to Respondent Swanson as if the same were
fully restated hetein.
CONCLUSION
Based on the foregoing atguments and citation to authority, along with Appellant’s
ptevious arpuments submitted, this Court should reject the erroneous positions advanced in -
the Bref of Respondent, and REVERSE the trial court’s Order dismissing Appellant’s

Claims.

Respectfully submitted this 24th day of July, 2017

(AndeewT. McCymber, Esquire

Daniel S. Slotchiver, Esquire .
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street

Charleston, South. Carolina 29401

(843) 577-6531

&

Brent Halversen, Esquite
HALVERSEN & ASSOCIATES, LLC
171 Church St., Ste. 330

Charleston, South Carolina

(843) 284-5790

COUNSEL FOR APPELLANT
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David W, Overstreet, Esquire
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(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON
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(843) 720-2044
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Paul B. Ferrara, 111, Esquire
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Respectfully submitted this 24th day of July, 2017.
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44 State Street
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SLOTCHIVER & SLOTCHIVER, L.L.P.
ATTORNEYS AT LAW

v BST. 1959 v
IRVIN J, SLOTCHIVER , 44 STATE STREET
DANIEL §. SLOTCHIVER CHARLESTON, SC 2940I-2810
STEPHEN M, SLOTCHIVER -
TELEFHONE (B43) 577.853)
ANDREW J, MeCUMBER FACSIMILE (843) 677-0261
July 24, 2017

RE CEIVE]D

JuL 25 201
THE HONORAELE JENNY ABBOTT KITCHINGS
CLERK, SOUTH CAROLINA COURT OF APPEALS SC Court of Appea‘s
Post OFFICE BOX 11629
COLUMBIA, SOUTH CAROLINA 29211

VIA REGUIAR MAIL:

RE: Bank of North Carolina v. Anthony M. Whitfield
Appellate Case No.: 2016002193
Care Nos.: 2014-CP-18-0358; 2014-CP-18-1792; 2014-CP-18-1793

Dear Ms. Kitchings:
Enclosed you will please find two (2) copics of the Appellant’s Reply Brief, along with two (2)
copies of the Certificate of Setvice with regard to same for filing, Please retum one clocked copy to

my office using the self-addressed, postage-paid envelope you will also find enclosed.

Please note that T have copied all counsel of tecord to this cotrespondence pussuant the South
Carolina Appellate Rulcs.

I thank you in advance for your time and attention to this matter, and please do not hesitate to let
e know if the Court requites anything further from us in this regard.

AJM/ssh
Enclosure(s) as stated.

cc David W. Overstreet, Esquite (via regular mail)
Brian C. Duffy, Esquire (via regulat mail)
Blake A. McKie, Esquire (via regular mail)
Paul B. Ferrara, TTL, Esquire (via regulat mail)
Brent Halversen, Esquite (v/a email)
Daniel S, Slotchiver, Esquire (via email)
Court Administration (via regufar mail)
www, stotchivarlaw.com
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