STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

{

Appeal from York County

Honorable Perry H. Gravely, Circuit Court Judge

THE STATE,

KALVIN ROPEL BROWN,

RESPONDENT,

APPELLANT

APPELLATE CASE NO 2016-000529

RECORD ON APPEAL

TAYLOR D GILLIAM
Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

ALAN WILSON
Attorney General

WILLIAM F. SCHUMACHER®?
Assistant Attorney General JUL 20 2047
Rembert Dennis Building

1000 Assembly Street, Room 5 ¢ , 0‘ e\a‘s
Columbia, SC 29201 DC COUn App

KEVIN BRACKETT
Solicitor, Sixteenth Judicial Circuit

- 1675-1A York Hwy

York, SC 29745

ATTORNEYS FOR RESPONDENT



INDEX
INDEX ..ottt et s ettt et a e e e e Rt ne b e s s as e i
BENCH TRIAL TRANSCRIPT ..ottt st ss s ssse s e 1
TESTIMONY
WILLIAM R. GIBSON, Il
Direct Examination by Solictor Hamilton..............cccoioiireiniiiinceecccnenccie e 41
Cross Examination by Mr. Bradley .........cccoceoiiiinineniniceieneeceeeenecteee e 66
PATRICK PATTERSON
Direct Examination by Solictor Hamilton.............ccccoioiiniicinninininicceeeees 127
CYNTHIA MITCHUM ’
Direct Examination by Solictor Hamilton...........cc.coeoioerniceeeeecreeceeeee 131
VOir Dire EXAmMINAtION .....cecueiierererieieeieieneetesteeieneeeteeeeres e eresesaressessesmseseesseeseesasssessesasennens 133
Cross EXxamination by Mr. SHArPe ........c.ccveveiruiiineerieisiesneisesssssssss st sas s s sssssnes 142
DEFENSE MOTION FOR DIRECTED VERDICT ......ccooeioiiineineneereeereeeneeerseeseeeereeneaes 146
DEFENSE MOTION TO DISMISS ..ottt ettt 154
TESTIMONY
MONIQUE TRAPPIER
Direct Examination by Mr. Bradley ........cccoccmiriiiniiiinirenieeceieect et 165
Cross Examination by Solictor Hamilton.........c.cocveeiiiiiniinnncicineicieeesene e 202
WILLIAM R. GIBSON
Direct Examination by Solictor Hamilton..........cceceivenenininiinicinctnieneneneenene et 229
ROBIN GANDER o
Direct Examination by Solictor Hamilton..........cccocverivnninnincnccs e 232
Cross Examination by Mr. Bradley........c.ccocveiiiiiciiininniniceetecceieeeeeteseee e 234
CLOSING ARGUMENT BY MR. BRADLEY ..ccoociiiiiiiiricitcccerecreeere s 238
CLOSING ARGUMENT BY SOL. HAMILTON ....ccooiiiiiiiiitiinieinteieiereereere et 255

VERDICT ...ttt ettt r et s et st n bbb 468



ii
SENTENCING ..ottt ettt sse et et n ot sae e s e neseneneas 262
INDICTMENT AND SENTENCING SHEET .....oooiiiiiieeeeceeer e s 264
CERTIFICATE OF COUNSEL .....oovvuiitereeceeseeeeeeseseess e ssessessssssses s ssssssssasssssssnsanssnionss 260

THE FOLLOWING IS ON FILE WITH THIS COURT:

DASHCAM VIDEO FROM THE CAR OF OFFICER WILLIAM R. GIBSON, II



STATE OF SOUTH CAROLINA ) B
) COURT OF GENERAL SESSIONS

COUNTY OF YORK )
State of South Ca;olina, )
Plaintiff, ;

V. ) Case No. 15-GS-46-02347
Kalvin R. Brown, | ;
Defendant. ;

TRANSCRIPT OF BENCH TRIAL

The within bench trial in the above-captioned matter was held February 24,
2016, before The Honorable Perry H. Gravely in Courtroom 2 of the York County
Courthouse in York, South Carolina; attended by counsel as follows:

APPEARANCES:

Marina Hamilton, Assistant Solicitor
Leslie Robinson, Assistant Solicitor
: ...Appearing for State of South Carolina

Willie Bradley, Esq.
Patrick Sharpe, Esq.
- ...-Appearing for Defendant

Deborah Garrison
Circuit Court Reporter — 13th Judicial Circuit
' P O Box 27145
Greenville, South Carolina 29616
AR isOnasceouris.org




10
11
12
13
14
15

16

17
18
19
20
21
22
23
24
25

_State of South Carolina v. Kalvin R. Brown
' Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Before The Honorable Perry H. Gravely

INDEX
Index of Testimony
Index of State’s Exhibits
Index of Defendant’s Exhibits
Index of Court’s Exhibits
Motion to Suppress
Motion to Sequester
Stipulation for Bench Trial
Opening Statements:
Solicitor | ~ Waived
Willie Bradley Waived
Defense Motion for Directed V‘erdict'
Defense Motion to Dismiss p
Defense Renewal Pretrial Motions
Examination of Defendant
Closing Arguments:
Mr. Bradley for Defendant
Marina Hamilton
Verdict

Sentence

b A W

41
41
146
154
227
223

238
255
260
262




10
| 11
| 12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
‘Before The Honorable Perry H. Gravely

INDEX OF TESTIMONY

Witness Direct  Cross
William R. Gibson, II 41 66
Patrick Patterson 127
Cynthia Mitchum 131 142

Voir Dire Examination 133
Monique Trappier 165 202
Rebuttal T:esﬁmony:

William R. Gibson 229
Robin Gander ' 232 234

Recross

122




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Before The Honorable Perry H. Gravely

INDEX OF STATE’S EXHIBITS
No. Description Reference
1 16.37 grams heroin 141

2 SLED Lab Analysis 140

INDEX OF DEFENDANT’S EXHIBITS

No. Description Reference
1 Photograph 117
2 Statement 199
INDEX OF COURT’S EXHIBITS
-None Entered -




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Pretrial Motions & Motion to Suppress

(STATUTORY JURY QUALIFICATION)
(DEFENDANT PRESENT)
(IN CHAMBERS CONFERENCE -
OFF RECORD STIPULATION RE: BENCH&TRIAL)

THE COURT: Be glad to hear from
you. State versus Kalvin BroWn.

SOLICITOR ROBINSON : Thank you,
Your Honor. The State wishes to call the

case on Kalvin R. Brown, trafficking in

- heroine, statute number 44-53-370(e). The

docket number is 2015-GS-46-02347. 1It's a
true bill indictment, true billed on August
20", 2014. !

The defendant -- this is a direct
indictment, Your Hoﬁor. The defendant was
arraigned on a formal arraignment on this

indictment on January 27, 2016. And I guess

-we could go forward with any defense motions

at this time if they --—-

THE COURT:  All right.

MR. BRADLEY: | Thank you, Your
Honor. Attorney Willie Bradley for the
record. If it pleases the Court, we do have
a Motion to suppress, Your Honor. And based

on any talks‘in chambers some of this may be
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-— since it's a bench -- handled certainly by
Your Honor in a bench trial.

Our Motioh to suppress, just for the
record, is for any evidence found as a result
of the traffic stop because the traffic stop
was unreasonably delayed. The purpose for
the stop was over at a certain time and we
wanted to argue that anything past that
point, you know, any reasonable suspicion or
anything that came past that point, should be
excluded, Your Honor. But, again, that ---

THE COURT: Well, I guess in light
of the way that it is I don't mind hearing
from you.

MR. BRADLEY: Okay. And we have
three different prongs and that's the first
prong of our Motion to suppress, Your Honor.
And Mr. Sharpe —---

THE COURT: I'1l be glad to hear
from you.

MR. SHARPE: Thank you, Your Honor.
If it pleases the Court, let me get some case
law. May I approach, Your Honor?

THE COURT: Yes.

MR. SHARPE: (Tendering document to
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bench), Your Honor, the basis of this Motion
is the Supreme‘Court, U.S. Supreme Court case
of U.S. v Rodriguez, or Rodriguez versus the
United States, that came down April 21°% of
last year. Just to pcint out, this stop
occurred in February of last year; so before
this Opinion came down. Your.Honor -—=

THE COURT: So the officer would
not have known about that. ?

MR. SHARPE: Correct, Your Honor.
Correct. And I think that might end.up being
relevant. But, Your Honor, basically to
start out, Your Honor, this incident occurs
-- the Defendant and Ms. Trabpier, the driver
of the vehicle, the Defendant rented the
vehicle so the vehicle was in his name --
rented. The driver is a young lady named
Monique -- I'm going to refer to her as “the
driver” for this Motion.

But, Your Honor, they were going up

77, heading towards Charlotte. ' Their actual

final destination was Morganton, North

Carolina. I'm not sure if you're familiar

‘with where Morganton, North Carolina is -- I

wasn't -- but it's about halfway between
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Asheville and Charlotte.

So basically, they're going up
there. It'é éur opinion this is pretfy much
a pre-textual stop. You could see on the
video the cars drive by.

The officer, Officer Gibson makes
the stop for following too closely. As
you're watching the video you see all these
cars drive by. None of them appear that
they're too close. It's our opinion that
Officer Gibson sees the Florida tags that are
on the car that the Defendant rented in
Georgetown and follows him based on that.
Either way, he catches up with them and pulls
them over foi following too closely. |

When they get the blue lights, the
driver -- they're approaching an inter-
section. I believe it was Exit 73. But
there's a bridge that goes over the -- under
the highway. And so she goes past that to
pull over, so she's not stopped on the bridge
or the overpass.

Your Honor, at that point, the
officer approaches the car. He has a State

Constable with him that approaches the
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passenger. Well, I guess they both approach
the passenger's side and they ask, you know,
‘Why are you following too close? Where are
you going?’

He eventually gets the drivér out of
the car. This is at 10:30 in the morning,
a.m. So -- and it's in February, so it's
pretty cold. So they go and get into Officer
Gibson's patrol‘vehicle. At this point, they
determine essentially that she doesn't have a
driver's license. She's given him a false
name. They run it through the system and,
you know, nothing comes up. She's given a
false name. So, in our opinion, at this
point, that's when the traffic stop should
have ceased. Make the arrest for the under-
lying offense.

And, Your Honor, to go further -- and
there's some case law -- well, further, he
ends up going to -- approaches Mr. Brown in
the passenger side, asked him some gquestions.
And in the report it says they give different
stories ébout where they're going. Well, if
you watch the video, they give the same story

about where they're going. She's not
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familiar with where they're going but she
sald somewhere around Asheville. Well, in
his -- you know, he's thinking ‘oh, well,
Asheville's not this way;’ So I'm thinking
that's some of the susbicion he uses. But,
you know, as I just pointed out, they're
heading up to Charlotte, and then going té
Morganton as opposed to going the I-26 route.
That's neither here nor there.

But, Your Honor, at that point he

asked the defendant out of the car and goes

~on. But to point to Rodriguez v. United

States, a seizure becomes unlawful if it was
“prolonged beyond the time reasonably
required ﬁo complete the mission of issuing
the ticket‘for the violation”; which, in our
opinion, it could have been done.

Your Honor, in this case, the stop

occurred at 12:06 a.m., a little after

midnight, which is kind of adding to the

reasonable suspicion.

Now, the Supremé Court addresses
what a seizure is. It states a “seizure'’s
mission is to address the traffic violation

that warranted the stop and also attend to

10
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any related safety concerns.” Well, in this
case those related safety concerns would be
the fact that she doesn't have a driver's
licenée. So, in our opinion, after he
determines that she doesn't have a driver's
license and he can't figure out who she is,
he made the arrest. Traffic stop's over.

Your Honor, the Supreme Court goes
on to say, because addressing the infraction
is the purpose of the stop; “it may last no
longer than is necessary to effectuate that
purpose. Authority for the seizure thus ends
when tasks tied to the traffic infraction are
br reasonably should have been completed.”
Here, he takes her out of the car, goes and
sits her in his car. Talks to her. Can't
figure out who she is.; You know, obviously,
1f he can't figure out who she is, he can't
determine whether she's got a driver's
license. Make the arrest right then.

And to further that, Your Honor,
at that point, we believe that since the
Defendant hadn't done anything wrong, he'd be
free to go. Take the car and go on. They

don't need to impound the car. We have

11

11
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somebody that hasn't committed any crimes who
is responsible for the car, that can take car
on and continue his journey.

The Supreme Court further goes on

and says “an officer may conduct certain

unrelated checks during the underlying lawful
traffic stop but he may not do so in a way
that prolongs the stop.” During this, the
oral arguments for this case, the government
acknowledged that a dog sniff, in such
routine measures as just mentioned, which
would be checking the driver's license for
any butstanding warrants, inspecting the
registration, proof of insurance, things
related to make sure the roadways arelsafe.

But the government acknowledges in
their oral argument that a dog sniff, unlike
the routine measures just mentioned, 1s not
an ordinary incident to a traffic stop.

Your Honor, further the Supreme
Court goes on to say that traffic stops are
especially fraught with danger to police
officers, (reading): “So an officer may need
to take certain negligibly burdensome

cautions in order to complete his mission

12
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safely. On-scene investigation into other
crimes, however, detours from that mission.”
Basically saying that, you know, if you're
going to investigate someone besides the
traffic stop, you're putting your safety
basically in danger.

Your Honor -- at the end of the
Opinion, Your Honor, the Court goes on to say

that the critical question is not whether the

~dog sniff occurred before or after the

officer issues a ticket but whether
conducting the sniff prolongs, i.e., adds
time to the stop.

Your Honor, just recently on the

January 27™ advance sheets, our State Supreme

Court came down with Opinion that the case -

was overturned based on Rodriguez. Actually,
it was before Rodriguez came out that it was
overturned. But it was overturned because
the traffic stop was prolonged. It was
overturned by the Court of Appeals.

Well, the Supreme Court reversed.
But the reason they reversed is, is because
if you look at every -- they said basically

if you look at the totality of the

13
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circumstances involved in the whole stop and
the case here, Morris -- actually Moore, Your
Honor -- there's enough reasonable suspicion
to prolong the stop to investigate for drugs.
THE COURT: Let me ask you this.
MR. SHARPE: Yes, sir?
_THE COURT: At what did the

officer determine that this was a rental car

in fact?

MR. SHARPE: Oh, immediately.
Immediately.

THE COURT: Okay. And then at

what point did the Defendant come into the
picture under an inVestigation or what --
tell me ---

MR. SHARPE: After the officer had
determined that the driver didn't have a
driver's license and that she was lying to
them. She couldn't give them a Social
Security number. Gave him a name, he célled
it in and they couldn’t find it. {

THE COURT: And the rental, I
guess that he presented them with a rental
agreement or insurance agreement as to who

could drive?
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MR. SHARPE: Right. Right.
THE COURT: It was in his name,
‘the Defendant’s?
SOLICITOR HAMILTON: Correct, Your

Honof. Because whenever he asked for the
registration and insurance, that's when he
gave him those.

MR. SHARPE: Now, Your Honor, as I
was saying, the Court had allowed -- in this
case allowed reasonable suspicion because he
had reasonable suspicign when looking at the
totality of the circumstances. Now, some of
those circumstances were it's 1:10 in the
morning. A third party had rented the car
the afternoon before. So they had rented the
Car, you know, 1:00 in the afternoon,
eséentially twelve hours prior to the stop.
Well, this individual, when the officer
approached the cér, he's talking on the
éellphone. That added to the suspicion. He.
smelled like alcohol. He ended up passing
the field sobriety test, which is where the
stop prolonged.‘ Because after he passed
field sobriety, then they prolonged the

search.

15

15
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Now, as I said, the car was rented

by a third-party the previous day. But the

individual in this

case also stated that the

-car was rented, ironically, in Morganton,

North Carolina, ironically. So he rents the

car and hé tells the officer that he's on his

way to visit his grandmother who lives in

Marion, North Carolina. But he's on his way

from Lawrenceville

Atlanta.

, Georgia, which is in

THE COURT: Uh-huh.

‘MR. SHARPE: You know, the Atlanta

Metropolitan‘area.
When he exited the
open and had to go
That was something
smoked a couple of
at the stop. That

nervousness.

So that added to 1it.
vehicle, he left the door
back and close the door.
they pointed out. He
cigarettes while they're

contributed to his

And while I'm bringing up nervous-

- ness, Your Honor,

I'd like to point out too

that Officer Gibson might try to get up on

the stand and say that they were acting

nervous. But, You

r Honor, that's not the

case. He doesn't mention nervousness, not

16
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one time in his report. He doesn't mention

that they're being anxious, not one time in

his report. And, further,‘it's all on video
so you can see it for yourself that there's

no nervous behavior.

And ahother thing about this stop in
the Moore case, Your. Honor, the defendant had
six hundred dollars in his pocket in a wad.
You know, when he Terry-frisked him he found
it. And he'd already told them that he was
unemployed. So they found it a little
suspicious that someone that's unemployed has
got a rental car and is driving around with
sixbhundred dollars ($600) in their pocket..

Now, Your Honor, here the Defendant
and the driver both tell the officer that Mr.
Brown is working to open a restaurant. He
only has a hundred and thirty dollars in his
pocket. One of the things that Officer
Gibson said was suspicious is that they
didn't have any luggage. Well, their plan
was to go up to Morganton, North Carolina and
pick up the Defendant's daughtef and bring
her back to.Georgetown. So, you know,

there's no need for luggage. They're going

17
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—- she tells them -- the driver tells Officer
Gibson that either they're going to come back
tonight or tomorrow.

Oh, another thing, Your Honor, the

"car was due to be returned the next day.

Also, Your Honor, to confirm the trip to
Morganton, the Defendant's driver's license
is a North Carolina licehée‘with a Morganton
address. You know, nothing suspicious about
that.

Now, further, Your Honor, in. the
Court of Appeals Opinion on the Moore case,
they cite the Fourth Circuit. I just want to
touch on this one last time. They cite the
Fourth Circuit, it's on -- I don't think I
gave you a copy of this but the case is U.S.
v Foster. If you want me to giVe you a cite
to that, I can. It's --- '

THE COURT: What page is it on?

MR. SHARPE: Your Honor, I gave you
the Supreme Court opinion.

THE COURT: Okay. You didn't give
me State v Moore.

MR. SHARPE: Yeah, but what T'm

trying to tell you is this one is the Court

18
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of Appeals Opinion, not from the Supreme
Court.

THE COURT: Oh, okay. Okay.

MR. SHARPE:- So the case cite is
634 F3rd 243 and it's Fourth Circuit 2011.
Do you want me to give that to you again?

THE COURT: Try it again.

MR. SHARPE: 634 F3rd 243 and it's
Fourth Circuit, 2011.

THE COURT: Okay.

MR. SHARPE: Well, basically what
they say is -- the Court of Appeals in the
Moore case says that, (reading): “We share
the Fourth Circuit's concerﬁ regarding the
State's inclination toward abusing whatever
facts are present, no matter how innocent,
as indicia of suspicious activity.”

The Supreme Court says, (reading):
“"The State must do more than simply label a

behavior as suspicious to make it so. The

‘State must be able to either articulate why

a particular behavior is suspicious or
logically demonstrate, given the surrounding
circumstances that the behavior is likely to

be indicative of some more sinister activity

19
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than may appear at first glance.”

So, Your Honor, due to all of that,
Your Honor, we believe that there's not
enough reasonable suspicion to prolong the
stop to\bring the drug dog out and do a free
air sniff; and for that reason, we'd ask that

you suppress the search.

THE COURT: Before I hear from the
State, I'd like to -- I want to make a couple
of comments. I think there's a distinction

when you pull off when somebody's speeding
and all that. ‘Oh, you know, he's acting a
little ner?ous.'

But here you have -- first of all, a
rental.car in the name of the passenger, a
driver Who doesn't have a license and gives
false names. I think it's a lot different
type of circumstance than just ‘oh, and them

just acting nervous’ K or something. You know,

that's -- you know, false names and kind of a

little bit different stories and I think that
-- you've got a lot of -- I'll hear from them
but you've got a lot of reasonable suspicions
going on here. Just the fact it's a rental

car. You know, here's somebody that's not
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driving when apparently he's a legal driver
and could have been driving. Instead you
have somebody that doesn't have a driver's
license.

MR. SHARPE: Right.

THE COURT: They're giving faise
names and —--—-

MR. SHARPE: . Right. And, Your
Honor, I think it's reasonable assume that
she's giving false names also because she
knows that if she is found without a license,
she's going to jail. So I think that's
reasonable.

Yet, you know, I also think it's
also reasonable that if they're coming back
that night,’it's also reasonable that if
they're coming back that night, it's
reasonable for her to drive up and him to
drive back too.

THE COURT: My wife never lets me
do that.

SOLICTITOR HAMILTON: Thank you,
Your Honor. It's the State's position that
all of this is not applicable in this case

because the stop had not concluded. He

21

21
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stated that he took the driver back to the
vehicle, Officer Gibson’s wvehicle, to
question her in the back of it. During that
time frame, I think it was about ten minutes,
ten or fifteen minutes, he still had yet to
identify who she was. She continued to give
false statements, continued to give false
names. At that point, he left her in the
back of the vehicle, went to question the
passenger to try to identify who this driver
is. At this point, the investigation had yet
to complete.

He had no idea if she had
outstanding warrants if he couldn't verify
her Social Sécurity Number, which she had no
idea what it was. She couldn't give a date
of birth. I think the ultimate date of birth
she gave was'also false. So they had no
identification as to who this driver was to
even give her any kind of citation at that
point.

Then they go, I think, after about
fifteen minutes, maybe twenty minutes, he
walks up, starts guestioning the passenger as

to the identity of the driver. He also given

22
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two different names. At that point it is
eleven minutes, and I'm giving you the
timestamps on the video. At eleven minutes
the officer gets the name from the passenger
of the Defendant. He goes back and forth,
different names for about two minutes.

And then .at three minutes later, the
officer gets there and tells the Defendant he
1s going to walk the dog around the wvehicle.
He starts explaining the procedure for
walking the dog around. That is -- from the
time that he gets a statement from them as to
ﬁhe name, that is two minutes later. And the
Defendant says to the officer that the dog
will alert. |

And we believe the investigation
still at this point has not completed because
they don't know who the driver is at this
point still. But then at that point, he has
reasonable suspicion about whether there is
illegal activity going on, if there is
illegal substance in this wvehicle as the
Defendant stated the dog would alert. So we
believe that the stop had yet to conclude.

So there can be no unlawful
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extension of the stop when the investigation
is not completed at the time another
reasonable suspicion had come up of more
illegal activity at that point. So the
State's position is that the stop is legal.

| There's no extension of the stop and
unlawful detention at that point. Therefore,
énything that's found subsequently should be
admitted.

THE COURT: I'm going to deny your

Motion at this time but I don't mind, you
know, if we review the evidence -- because
both of y'all have a little different spin
exactl§ what happened. I'll be glad to allow
you tQ renew your Motion after we hear a

little more. We don't have a jury. We do

have a little more flexibility in that. But

I'll -- you know, I'm going to deny your
Motion at this time. But I'll review the,
you know, the evidence and at the appropriate
time I'1ll be glad to, you know, let you renew
your Motion if we need to do that.
MR. SHARPE: Thank you, Your Honor.
THE COURT: - Was there another

Motion?
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MR. BRADLEY: ¥es, Your Honor. If
it pleases thé Court there is another -- and
I'd basically try to put it all in the same
Motion.

THE COURT: Okay.

MR. BRADLEY: There was an incident
report that we were given, and I have a copy
of it. I think this one is probably more
relevant pretrial. In the statement, the
officer, Officer Gibson gives a summary of
the stop. He gives a summary of the stop
exactly as the video shows it with one
exception. I can go ahead and bring this out
now, Your Honor, because literally you're
going to be the trier of the fact.

THE COURT: Okay.

MR. BRADLEY: On thé bottom of his
summary, he basically states that my client
made an out-of-court statement, a confession
to him, saying that what they had found in
the car -- let me change that. Saying that
the cocaine that they found in the car was
his.

Your Honor, my problem with that, of

course, you know, is a confession -- at the

25
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time that he gave the confession, the officer
indicated that they were already at the
station, okay? So my thought there is, one,
why wasn't -- if it's a confession to the
ultimate, you know, issue in this case,‘why
wasn't it written? |

Why wasn't my client allowed to
sign the confession?

Why wasn't it videotaped like every
other cﬁnfession is done? There was
certainly that ability at the station.

If my client's going to give -—-
excuse my language -- such damningAevidence
against him. He's basically saying ‘It's
mine. I'm taking the charge.’ Well, if he
dbes that orally, Your Honor, that has been
by many courts looked at in sort of a -- it's
looked at a lot harder because.of the
ability, Your Honor, for misinterpretation of
words, et cetera.

Now, the reason I brought this out
is that they just mentioned that when the
drug dog apparently -- you know, the drug dog
came to the car and my client said that the

dog is going to hit on the car. So when
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you’re looking at the video, Your Honor, and
fhis is why I made a big issue about getting
more time. Because when we look at the video
you see that's absolutely not what he said.
He said the drug dog would hit but it was
taken out of context. The whole context was,
‘Listen, I've seen these shows before, these
TV shows. The dog always hits on a car when
y'all march the drug dog around the car.’
The full video shows that. So his one
statement in there saying my clieht said the
dog was going tq\hit is not really -- it
could be taken out of context. But on the
video, it can't. You can see that.

And on the bottom where he -~ this

is the only mention of his confession. It's

nowhere else in any other discovery. It's

just written as a separate note with two
spaces underneath it saying “other
statements.”

Mr. Brown said that it was his

‘cocaine in the car. Well, Your Honor,

actually the substance that was found wasn't
even cocaine. It was actually heroine. And

sO, you know, our position is the State

27
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should be able to prove their case without
using a statement from my client, which, of
course, was not recorded; which, of course,
was not videotaped; which is nbwhere else in
anything, Your Honor. And we feel that that
would be undue prejudice. So what we're
asking Your Honor to do is basically keep
that report out because the video is the
exact same replica of the report. And the
video is the best evidence. Plus the fact
that that note on there that basically says
he confessed, Your Honor, without any
corroboration or anything like that, it's
certainly unreliable.

'THE COURT: But hasn't the trier
of facts been made aware of the.statement
now?

MR. BRADLEY: Yes. The trier of

fact would have been made aware of it anyway .

So that's the reason why I said ---

THE COURT: And I think again,
since this is non-jury, I mean, I think --
I assume that y'all going to be putting the
video in or --- |

SOLICITOR ROBINSON: Well —---

28
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THE COURT: - Are you not? Well, at
some poinE, I meah, it's hard for me to make
a ruling on that without me getting to the
point. You know, I think I need to hear the
testimony. Then I don't know if y'all -- I
mean, if it's taken out of context, I would

think that you would put the vidéo in or

something to show that, ‘hey, this is taken

out of context.’ That's something then for

me to weigh in my decision. ’
MR. BRADLEY: Yes, Your Honor.
Just again -- and I agree with that. It's

just that I wanted to brihg your attention to
that prior to starting. Because, again, that
little part down there seems to be -- it's
crucial to the case because it basically says
‘vour client confessed.’

THE COURT: Uh-huh.

MR. BRADLEY: .And there's nothing
else that we have except that. That little
statement thaf's written on that report.

It's nowhere on the video. NoWhere on
anything else. So, you know, again --
(pause) . )

As well, Your Honor, in this case

29
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you can see —- and I know that they -- that
if someone's confessing, you write out a
statement. They did in this case in that
other circumstance. When a witness came,
they took the witness’ statement. They wrote
it up. They had the witness sign the
statement. And, again, that is the same
thing that could have been done -- should
have been done in this situation if that
confession was reliable. So, of course, Your
Honor, we have problems with that coming in
or Your Honor even Qonsidering that in your
opinion of his guilt or innocence when you
weigh the facts, Your Honor.

But I do understand;‘Your Honor,
and, you know, if you feel the appropriate
time to rule on that during the trial, then
we'll také it up at that time.

THE COURT: What you're saying is
they made a statemeht that your client
confessed and you're saying that I should not
consider that because they didn't do a
w£itten statement, basically; that they
should or always take written statements.

But doesn't that go more to the weight of
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whether I should consider that?

MR. BRADLEY: It goes to the
weight of the evidence but it also goes to
the prejudicial effect that that statement
would have on my client. And I think under
404 we're allowed to keep out evidence that
may be more prejudicial than probative.

And in this case, the confession is
uncbrroborated, not signed or anything else,
we think would certainly be prejudicial to
our client because it goes to actually what
the whole case is about, whether or not my
client actually possessed that heroine in
this case.

THE COURT: Right. Well, I'm sure
it's definitely prejudicial but I think --
I'm not sure that it violates any of the
rules. You can educate me otherwise. But I
think it.goes to the weight more than the
actual basis for suppression.

MR. BRADLEY: Okay.

THE COURT: But, again, anything
like this I'11 be glad, like I said, 'since we
do have flexibility, let y'all renew it at

the appropriate time.

31
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MR. BRADLEY: Yes, sir. Thank
you.

THE COURT: Based:on this, I'm not
sure there's a basis really to suppress it.

MR. BRADLEY: Certainly, Your
Honor. My argument there was, one, to
suppress the entire report that he had and,
two, in the alterngtive to suppress just that
confession, that statement part at the end.
So we'll just handle that in the trial, Your
Honor.

THE COURT: All right.

MR. BRADLEY: And that would take
care of the three issues that we were
actually raising to suppress.

THE COURT: All right. Now, are
there any additional pretrial Motions?

MR. BRADLEY: None, Your Honor.

THE COURT: We're ready to proceed
then, I guess.

SOLICITOR HAMILTON: The State
does have some issues that they would like to
take up, Your Honor.

THE’ COURT: bkay.

SOLICITOR HAMILTON: We do want to
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get a waiver of jury trial before we proceed.
I don't know if you want to do that now.

| THE COURT: Okay. Yes. All
fight. Mr. Brown. Can you swear him?

(WHEREUPON DEFENDANT DULY SWORN)

THE COURT: All right. Mr. Brown,
I'm going to ask you some questions and this
has nothing to do with your testimony as it
relates to -- or has anything to do -- it
doesn't relate to the facts in this case. We
are here and I've been instructed by your
attorneyé that you and your attorneys wish to
go forward without, you know, without a jury.
Now I want to make sure you understand your
rights.

First of all, you realize that one
of your constitutional rights is that you
have a right to have your case heard by a
jufy.' That is twelve people would hear all
the evidence presented and they could
determine whether you're innocent or guilty.
Do you understand that right?

DEFENDANT : Yes, sir, Your Honor.

THE COURT: - And they have to --

still the State's burden is the same. They

33
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have to prove their case beyond a reasonable
doubt as to each element of that charge. And
then the jury would deliberate.

The jury would also be instructed
that you have a right to remain silent, that
you would -- if you did not testify, that
cannot be uéed against 'you. They cannot
consider that in any deliberations, you know.
But other than that, everything is the same.
You have a right to have twelve people make a
decision for your case.

DEFENDANT:A Yes, sir. I know
that.

THE COURT: All right. Well,
first of all, are you under the influence of
alcohol, drugs or medication of any type

today, which would make you impaired?

DEFENDANT: I am not; no, sir.
THE COURT: All right. Do you
have any reason why -—- any mental or health

issues that would keep you from understanding
what's going on?

DEFENDANT: No, I do not.

THE COURT: Have you had

sufficient time to talk with your attorneys
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about your right to have.a jury trial?

DEFENDANT : Yes, I have, Your
Honor. |

THE COURT: All right. Do you
need any additionél time to discuss this with
them?

DEFENDANT : No, I -- (sidebar with
counsel) .

THE COURT: I'm asking do you need
any more time to talk with your attorneys

about that right.

DEFENDANT : No, sir, Your Honor.

THE COURT: 'All right. And has
anybody —- dQ you wish to proceed without a
jury?

DEFENDANT ; Yes, sir, Your Honor.

THE COURT: And you realize your

rights and you're making that decision on
your own?
DEFENDANT: Yes, I do, Your Honor.
THE COURT: And you realize that's
your decision?
DEFENDANT:  Yes, T do, Your Honor.
THE COURT: You realize that's

your decision?
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DEFENDANT : Yes, I dé.

THE COURT: Has anybody promised
you anything to make this decision?

DEFENDANT : No.

THE COURT: Has anybody threatened
you to make this decision?

DEFENDANT : No one.

THE COURT: And do you make it
freely and voluntarily?

DEFENDANT : | Yes, I do.

THE COURT: And based on every-
thing, you wish to go forward with your case
and you waive your right to a jury trial?

DEFENDANT : Yes, I do, Your Honor.

THE COURT: All right. Anything
further from the State?

SOLICITOR HAMILTON: Your Honor,
if I may, I was just going to respond to
their Motion regarding the statement, to
clarify the State's position. It is normally

THE COURT: Okay. But anything
else on his waiver ---

SOLICITOR ROBINSON: Oh, not

regarding the jury trial.
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THE COURT: Okay. All right.

Then we will accept your waiver. I find that
it's been knowingly, vdluntarily and
intelligently made with advice of competent
counsel so that we'll proceed with this
matter as a bench trial. Yes, Solicitor?

SOLICITOR RCBINSON: Thank vyou,
sif. I would just clarify the State's
position regarding the statement that defense
counsel was making as to that Motion. Our
position is, it would normally be the course
that you would make the initial admissibility
determination simply determining the
statement is involunt&ry as to the
constitutionality. Then it would be -- as
you mentioned, it would be a weight issue for
the jury.

Since ;ou are the fact-finder, we
would agree that during the testimony if you
determine that the taking of the statement
was involuntary in some Way, that at that
point could choose to exclude the content of
the statement.

THE COURT: Right.

SOLICITOR ROBINSON: But otherwise
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as to whether or not it should have been
recorded or whatnot, that would go to whether
you found the statement credible in and of
itself.

THE COURT: Right. Ané I guess I
didn't. address it under Jackson v. -- I mean,
the other issues with it. I didn't think
that they kind of hit that area and that’s
why I didn’t kind of respond that way.

SOLICITOR ROBINSON: Yeah. And I
just would -- normally, sometimes we ask to
do those even if the defense isn’t raised
just to be sure all the ---

THE COURT: Right.

SOLICITOR ROBINSON: —-—— areas are
covered. We'd be comfortable goihg forward,
as well.

THE COURT: . Right. And, again,
that's one of the things we do to make sure

that there is no issue when the jury comes

up. So, yes, we'll make sure we cover that

as we go along.
SOLICITOR HAMILTON: And, Your
Honor, we would request that anybody who is

not -- just sequester witnesses who're not
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the Defendant and -- you know, the State
would comply too.

THE COURT: All right. And,
again, I don't see anybody else in the
courtroom, other than your folks but we will
have a sequestration Order. |

Do y'all have any response to that?

MR. BRADLEY: Yeah. We have no
problem with that, Your Honor. We have |
probably just one witness who's supposed to
be hére.

THE COURT: . Okay.

MR. BRADLEY: Anyway, it's one of
those wherg we might not even know who a
witness is going to be.

THE COURT: That's fine. And make
sure they're instructed they're not to
discuss the case before the their testimony.

MR. BRADLEY: - Certainly, Your
Honor.

SOLICITOR HAMILTON: Thank you.
And then the last thing that the State would
ask is just whether the defense complied with
Brady; you know, provided all necessary

discovery.
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THE COURT: All right. And your
response on that?

MR. BRADLEY: Yes, Your Honor. We
don't have any additional information, with
the exception that I will disclose and I
think I did tell the prosecution that one of
the witnesses -- that I did speék with one of
the witnesses. I didn't take any statements
or anything like that. So that's pretty much
it. There's nothing and I've been allowed to
conduct my investigation.

THE COURT: Yeah. Okay. Any
response to that?

SOLICITOR HAMILTON: No, Your
Honor.

THE COURT: Okay. All right.
Anything else?

SOLICITOR HAMILTON: Nothing from
the State, Your Honor.

THE COURT: All right.. Please
call your first witness. Oh, do y'all want
to make a brief statement or anything? |

SOLICITOR HAMILTON: The State
waives opening.

THE COURT: All right.
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MR. BRADLEY: Your'Honor, the Defendant

would waive too at this time.

THE COURT: Okay.

MR. BRADLEY: I think all the
evidence will come out in testimony.

THE COURT: All right. You may
call your first witness.

SOLICITOR HAMILTON: Thank you,
Your Honor. The State calls officer Randy
Gibson.

(WITNESS TAKE STAND)

. RANDY GIBSON, having been duly sworn to
tell the truth, and nothing but the truth,
testified as follows:

DIRECT EXAMINAITON

-BY' SOLICITOR HAMILTON:

Q. Good morning, Mr. Gibson?

A. Good morning.

Q. Would yéu please state your full
name fof the court?

A. William R. Gibson, II.

Q. And what is your occupation?

A. I'm currently employed with York
County Sheriff's Office as a deputy sheriff.

Q. And what type of work do you do in
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your position?

A, I am currently a patrol deputy
assigned to the Fort Mill district.

Q. What did do prior to taking this
position?

A. For approximately nine years, I was
assigned to the York County multi-
jurisdictional highway interdiction team.

Q And can you state for the court what
that job entails?

A. Primarily, we patrol the main
thoroughfares throughout York County,
primarily focused our attention on I-77,
conducting criminal enforcement. Our primary
goal for our unit was safety for the citizens
of York County.

Q. 'Okay. And were you employed in that

capacity, working for the drug enforcement

‘unit the morning of February 18, 20157

A. I was.

Q. Now, i would like to draw your
attention to that mdrning. What were you
doing around 10:50 in the morning?

A. I was sfationary at the York

County/Chester County line, monitoring the
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northbound flow of traffic within York
County.

Q. Did you observe anything abnormal
around that time?

A. I did.

Q. And what did you observe?

A. I observed a white-in-color Nissan
Maxima come by, travgling behind -- initially
it came by northbound and I noticed it was
following too close to a tractor trailer.

Q. And what did you proceed to do when
you saw that?

A. At that time, I pulled out and
proceeded to catch up with the vehicle and
initiate a traffic stop.

Q. Okay. Where did you initiate that
traffic stop?

A. Mile marker 73, which Mt. Holly Road
in Rock Hill, York Couhty. )
Q. York County?

A. (Affirmative nod).

Q; And could you please explain to the
court what happened once you stopped that
vehicle?

A. I approached the passenger's side of
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the vehicle and made contact with the driver.
As I was speaking with the driver/ the
Defendant, which is present in the courtroom
today, Mr. Brown, he immediately started
talking to me also. I think at some point in
time he said this was a rental car. The
driver never could produce a driver's license
or any type of identification.

Q. Did she give you a name?

A. Subsequently she did. “Anita
Trappier”, I believe it was.

Q. Okay. So you spoke with the driver.

A (Affirmative nod).

Q. You said_she couldn't produce ---

A. She couldn't produce any type of
identification as to who she was.

Q. Okay. So what happened next? Once
you spoke with her, she didn't produce any
identification. What did you proceed to do?

A. I eQéntually asked her to step from
the vehicle and to the rear of it.

Q. And what did you proceed to do at
that point?

A. I questioned the name that she'd

given me, Anita Trappier, about did she have
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any type of ID on her at all. Nothing. I
asked Ms. -- we ended up getting in my
vehicle due to the cold weather. So we ended

up sitting -- she was on my front seat. And

-while I was inside trying to verify who she

was on my computer and through dispatch, I
was having conversation with her about where
she was going, where they were'going. How

long they plan on being there, things of that

nature.
Q. Did you ever identify who she was?

A. Her true identification didn't come
about until we got to the Rock Hill police
department.

Q. Okay. Did you eventually speak with
the passenger?

A. I did.

Q. Okay. And who was that passenger?

Did you identify him?

A. Mr. Kalvin Brown.

Q. Okay. And did you speak to him ---
A. I did.

Q. -—-- about what was going on?

A. T did.

Q. Okay. What did he say when you
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spoke with him?

A. He said they were heading to
Morganton, North Carolina. I know he had a
conversatibn with the constable that was
riding with me that evening, as I was in my
vehicle speaking with the female. I did ask
-~ based on my observation and getting the
conflicting stories, and no luggage and’

saying that they were going to be somewhere

overnight. And then it was a one-way travel,

a rental car, air freshener, everything that
painted the picture of criminal activity. I
think he stated he had known her for a period
of years. And then she said that it was a
different amount of years that she had known
him. So I Jjust drew the conclusion that
there was criminal activity present.

Q. Okay.

A. And I asked him could I search the

vehicle.
0. And did he consent to the search?
A, He denied consent.

Q. Okay. What did you proceed to do
when he denied consent?

A. I explaihed to Mr. Brown that I had
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a drug K-9 inside my vehicle. And I
explained to him the procedure of, you know,
‘we're going to walk the K-9 around the
vehicle.’ At that time he made the comment
that, ‘look, well, the dog's going to alert.’

0. So at the time he stated the dog
would alert, what did you do?

A, I eventually walked back -- well, I
asked Mr. Brown to étep from the vehicle,
which he did. He stepped back to the front
of my vehicle with the state constable that I
had with me. I deployed my K-9, Justice,
from the vehicle, escorted him éround the
car, at which time he gave a positive alert
to the passenger rear door area of the car.

Q. Okay. Let me ask you a few
questions regarding your history as a K-9
handler, or narcotics detection. How long
have you worked as a K-9 handler?

A. I started back in 2007.

Q. Okay. And who is your K-9 partner
or was your K-9 partner?

A. Justice.

Q. Okay. How old is Justice?

A. He is approximately ten years of
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age. He's a rescue dog. When we adopted him
at the York County Sheriff's Office, we don't
know his true age. Based on veterinarian and
up, you know, doing annual checks, he looks
to be about ten, eleven years of age.

Q.  Okay. And how long has he been in

service?
A. Since 2007, we started training him.
Q. Okay. So around seven, eight years?
A. Correct.
Q. And what law enforcement functions

does Justice, your K-9 partner, perform?

A. He's solely trained on the odor of
illegal narcotics.

Q. And what kind of narcoctics has he
been trained to alert to?

A. Marijuana, crack, cocaine, heroin,
methamphetamine and ecstasy; if fhat's six.

Q. And was the K—9/Justice deployed for
the purpose of conducting a free air sniff on

gt 20157

the incident date of February 1
A, He was.
Q. Okay. And had he performed

narcotics detection prior to that date, your

dog?
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A Many.
Q. Mény?

A (Affirmative nod).

Q Okay. And during those prior police

sniffs as well as controlled sniffs conducted
during training exercises, has he
demonstrated reliable detection of narcotics?

A. Yes, ma'am.

Q. What training had Justice, your
canine partner, received prior té the
incident date of February 18™, 20152

A. Well, he's certified through the
South Carolina K-9 association. We go
through a recert every year to recert our
dogs. Plus, I train eight hours a month, but
I break my training down to two four-hour
days a month.

Q. So you receive training in addition
to the dog recéiving training at the same
time?

A. I have received training.

Q. Okay. And have you and your K-9 -—-
you said you have been certified by an
organization. What is that ofganization

again?
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A. TIt's the South Carolina Police K-9
Association. I have a certificate over
behind you there.

Q. And how often is that certification
réquired?

A. Annually.

Q. What breed is your K-9 partner;
Justice?

A. Labrador retriever.

Q.  Okay. And is this breed known for
huge sense of smell?

A. Yes, ma'am.

Q. And is the breed commonly used for
narcotics detection?

A. Labrador retrievers are commonly
known for drug detection.

SOLICITOR HAMILTON: Your Honor,
the State would have Officer Gibson declared
an expert in canine narcotics detection.

THE COURT: Are there any
questions or objections?

MR. BRADLEY: No objection on him
being an expert on K-9 use.

‘'THE COURT: All right. I'i1l -—-

MR. BRADLEY: If it please the
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Courf, Your Honor.\ There is a -- and I hate
to interrupt, Your Honor. I saw two péople
just come in. And I know the person on this
side. And I think that this may be one that
I had on my witness list, Anita Trappier's
uncle. But since you wanted the witnesses
suppressed, I wanted to bring that to your
attentién.

THE COURT: All right. Let's take
a second. Do you want to talk to him?

MR. BRADLEY: Yeah. I just want to
make sure because I don't want him to sit in
here during the -- I'm sorry about that. I'm
sorry to interrupt.

THE COURT: Yeah. Run and do
that.

(COURT AT EASE)

MR. BRADLEY: Thank you, Your Honor.

THE COURT: All right.

MR. BRADLEY: I'm sorry.

THE COURT: That's fine. So based
on the -- I do\find that he is -- based on

the consent and the testimony, I do find that
he is qualified, so qualified as a K-9

narcotics detection canine handler.
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SOLICITOR HAMILTON: Thank you,
Your Honor.
DIRECT EXAMINATION CONTINUED

BY SOLICITOR HAMILTON:

Q. You stated earlier that you talked
with the Defendant about a K-9 search that
day, February 18, 2015. Did you have your
K-9, Justice, with you‘at that‘time of the
stop?

A. I did. He was on scene.

0. Okéy. Now, whét did you do? You
stated you asked him to get out of the
vehicle. Did you direct your K-9 partner,
Justice, to conduct the sniff?

A. Yeah. i put him on cue. He's got
a toy that he's rewarded. And it's only
associated with training with illegal
narcotics. So when he sees this toy and I
put him on cue to start searching, he
immediately knows his job. So that'é what I
did.

I start\at the front of the vehicle and
I came down. I started —- I always present
the seams of the car doors because thaf's the

weakest part of a car that is going to emit
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any type of odor, generally. You know, I
mean, window sills or anything like that. So
I try to present areas of the car where air
is going to be released.

Q. Okay. And where did you present the
dog on that date?

A. Down the side of the car.

Q. Which side of the car?

A. Driver's side. |

Q. Okay. And when you're presenting
with a dog, you're not télling the dog to

alert when you’'re presenting at that time;

are you?
A, No, ma'am.

Q. So when you're presenting, you're
asking him to sniff? |

A. Right.

Q. And what are you looking for during
this sniff for him to do?

A. Justice's alert to me is -- he is,
what you would refer to as a passive alert K-
9. He's been trained to sit when he alerts.
And the reason we train them to do that, we
don't want him scratching on peoples’

vehicles and other peoples' property and
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causing damage because we're ultimately
respénsible. So through the whole course of
his training, when he sits and gives me that
look, that's the indication that he is
smelling the odor that he has been trained to
recognize, to alert to.

Q. Okay. And on February 18, 2015,
what was the final response from Justice?

A. It was a positive alert. He sat.

Q. To what part of the vehicle?

A. Right at -- like I said, at the back
door area.

Q. Okay. Once you observed this alert,
this behavioral change in Justice, what did
you proceed- to do?

A. I put the K-9 back in my vehicle. I

54

believe I informed the individuals that I was -

going to conduct an interior search of the
vehicle. |

Q. And what did you ultimately find in
your search of the vehicle? |

A. What all I found?.

Q. Well, what did you ultimately, yeé,
find?

A. There was a couple of jackets on the
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back seat. I believe one belonged to the
female and one belonged to Mr. Brown. I
actually pulled the jacket from the vehicle,
asked Mr. Brown was this his jacket. And he
replied, ‘yes, that's my jacket.’ Inside one
of the jacket pockets was a -- looked like a
}ittle toothpick container that contained a
powdery substance. And, also, a hard

substance, which I recognized to be crack

cocaine.
0. In what jacket was that found in?
A. Mr. Brown's.

Q. Okay. Is that the male jacket?

A. The male jacket; correct.

Q. So you believed this substance that
you found to be an illegal substance?

A. No doubt.

Q. On scene did the Defendant identify
the nature of the substance found in his

jacket pocket?

A. I'm sorry. Can you repeat the
question? '
Q. Yeah. While you were on scene, did

the Defendant identify the nature of that

substance that was ultimately found in his
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jacket pocket?
A. He did not.
Q. Okay. Who ultimately ' came to that
conclusion of what the substance was?
AL I did.
Q. And what was your conclusion?
A. Cocaine.
Q. Okay. And what was that based on?
A. Observation, what it appeared to be
at the time. To me, at that time, it looked
like cocaine. And like I said, it had crack.
There was a craqk -— piece of a crack rock in

there. And I know you've got to have cocaine
r
to make crack.
Q. Let me hand you what's been marked

State's Exhibit 1 for identification

purposes. I want fou to take a look at it.
A. Sure.
Q. Let me show the defense first.

MR. BRADLEY: (Upon review), no
objection.

THE COURT: All right. So that's
State's Exhibit 1.

SOLICITOR HAMILTON: State's

Exhibit 1 for identification purposes, Your
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Honor.

THE COQURT: Well, I believe he
said no objection.

SOLICITOR HAMILTON: Okay. Yeah,
we haven't -- we're going to ultimately admit
this exhibit under the drug expert.

" THE COURT: All right.
DIRECT EXAMINATION CONTINUED

BY SOLICITOR HAMILTON:

Q. Could you please take a look at
that? Do you recognize State’s Exhibit 17

A. (Upon review), I do.

Q. Okay. And what is that?

A. Heroin.

Q. Okay. Is that the bag that you
recovered out of the Defendant's pocket on
February 18™, 20152 |

A. It is.

Q. Now, I'm going to skip forward and
then I'm also going to go back later. But
back at the police department were you able
to determine how much heroin Was actually in
that bag?

A. Yes, ma'am.

Q. Could you state for the Court how

57

57



58

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of W.R. Gibson - Direct Examination

much?

A. Approximately. sixteen point five
(16.5) grams.

Q. Okay. And once you determined the
weight of the seized heroin, what did you
ultimately do with it?

A. I sealed it inside one of our bags,
in our evidence bags to be placed in the
evidence drop, the York County evidence drop.

Q. And once you recovered that bag from
that the Defendant on scene, what did you do

with that bag? On scene?

A, On scene?

Q. Yes.

A. I just kept it in my possession.
Q. So it was continuously'in your

custody and control prior to you taking it to
the station and putting it in a sealed bag?

A. Yeah. It was.

Q. And is this the envelope that you're
holding in your hand, the envelope you |
secured the drugs in on the morning of
February 18™, 20147

A. The envelope inside of that. I

didn't put it inside this envelope.
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Q. Yes.

A. I put it inside the envelope that's
in here.

Q. Yes?

A, And I also put it in this little
Ziploc bag and put my name on it.

Q. Okay. I'm going to ask you again,
what was the condition of the envelope when
it left your possession?

A. Sealed.

Q. It was sealed?

A. (Affirmative nod).

Q. What did you do with envelope once
you sealed it?

A. I placed it in the evidence locker
which is owned by the York County Sheriff's
Office, but located at the Rock Hill Police
Department.

Q. Okay. And is that a secured locker?

A. Yes.

Q. And is it locked? Anyone else can't
access it?

A. Correcf.

Q. Now, back on scene -- I said I was

going to skip back. Back on the scene, did
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you read the Defendant his Miranda rights?

A. I did.

Q. Okay. Now those are the rights that
we hear, you have the right to remain silent,
anything you say -- are those the rights that
you read to him?

A. It is.

Q. And where on scene did you/read him
his rights, what location?

A. It was directly in front of my car
at the back of theirs. '

Q. Okay. Can you tell us a little bit
about the environment, officers present
during that?

A. It was myself, State Constable
Janeski (phonetic), the defendant, and the
female that I hadn't identified that was
there. And the traffic was -- down on the
south end it's usually moderate;

Q. And when you read these rights to
him, was anyone threatening him?

A. No, ma'am.

Q. Did he state fhat he understood
these rights? |

A. Yes, ma'am.
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Q. And did you ultimately question him
in regards to the brown powdered substance
found in his jacket?
A, At the police department, yes,
ma'am, I did. |
Q. And when you were questioning him at

the police department, was anyone threatening
the Defendant?

A. No, ma'am. Let me add also, yes, on
the scene I did -- when I removed this from
the jacket, I did ask Mr. Brown what this was
and he stated he didn't know what it was.

0. Okay. So back at the station when
you did speak to him and you took a statement

from him, was the Defendant handcuffed?

A. No, ma'am.
Q. What other officers were present at
that time?

A. I don’t recall.

0. Was it a bunch of officers in a
room, around him?

A. There were several narcotic agents
inside the office area.

Q. Okay. ' Tell us about that

environment, when you took his statement.
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Could you please explain to the Court the

environment in which you took his statement?

A. Well, the office is one big office

with some adjoining offices. One of them is
the supervisor's office. The other one's
another like interview room. And then we
have another office with a desk that we also
utilize as a interview room at times when we

bring in more than one or two people.

Q. So you were working around people?
A. Yeah. Yes, ma'am.
Q. So they're not focused on you while

you're taking the statement?

A. | Right.

Q. Okay. And when you took the
statement, did he appear to be hurt or
injured?

A. No, ma'am.

Q. And he was able to understand what
was going on. He was coherent?

A. 'Yes, ma'tam.

MR. BRADLEY: Objection, Your Honor.

That requires him to know the state of my

mind of my client, which he can't testify to.

THE COURT: All right.
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SOLICITOR HAMILTON: The State's
just asking if he was under the influence.
Did he appear to be under the influence based
on his years in law enforcement.

MR. BRADLEY: Objection.

THE COURT: I'd ask you to
rephrase your question.

SOLICITOR HAMILTON: ‘Okay. I'll
move on, Your Honor.

THE COURT: Okay.

DIRECT EXAMINATION CONTINUNED

BY SOLICITOR HAMILTON:

0. What did you ultimately ask him?

A. I ultimately ask him was the cocaine
his. And he replied, yes. And I asked him
how much =--- |

MR. BRADLEY: Objection again, Your
Honor. That objection is based on our
pretrial motion.

THE COURT: Okay.

MR. BRADLEY: And I understand that.

THE COURT: I think it really goes
to weight. 1I'll be glad to —---

MR. BRADLEY: . Certainly. Thank

you.
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DIRECT EXAMINATION CONTINUED
BY SOLICITOR HAMILTON:
Q. You éan go ahead. You replied, yes.
And then what else did he say?
A. Then he stated he paid a thousand
dollars ($1,000) for the substance, which I

kept referring to as cocaine.

Q. But he never refers to it as
cocaine?

A. He never referred to it as cocaine.

Q. 'And is a thousand dollars consistent

wiﬁh the amount someone would pay for this
amount of heroin based on your experience in
law enforcement?

A; Yeah.

Q. Do you see the person in the
courtroom today that you seized thaf bag of
heroin from and arrested the morning of
February 18, 20152

A, I do.

Q. Okay. Could you please point him
out?

A. He's sitting right over there’
between the deputy and the defense attorney,

in the white shirt with the greenish tie.
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SOLICITOR HAMILTON: Your Honor,
the State would ask the record reflect.that
he did identify the Defendant, Mr. Kalvin
Brown. |

THE COURT: All right, it so
noted. | |

SOLICITOR HAMILTON: I beg the
Court's indulgence, Your Honor.

DIRECT EXAMINATION CONTINUED

BY SOLICITOR HAMILTON:

Q. And when you were questioning the
Defendant, did he appear to understand what
was going on when you were questioning him
and taking his statement?

A. Clearly.

Q. Clearly?

A. Yes, ma'am.

Q. And when you read him Miranda rights

on scene, was that before or after you found

the drugs?
A, After.
Q. Please answer any questions the

Defense may have.
A. Yes, ma'am.

THE COURT: You may proceed.
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MR. BRADLEY: Thank you, Your Honor.
Your Honor would you prefer that I stand here
or —---

THE COURT: Whatever you want to
do,.that's fine.
CROSS-EXAMINATION

BY MR. BRADLEY:

Q. Officer Gibson, just to -- just
first to go over a couple of things that you
just stated. You said fhat my client made a
statement. Can you tell the Court exactly
what that statement was that my client made?

A. About the heroin?

Q. Yes. About any type of ownership
that he was expressing over the heréin or
this cocaine or whatever it was.

A. He stated that the cocaineVWas his
and that he had paid a thousand dollars for
it.b

Q. Okay. He said that the cocaine was
his; is that correct?

A. Correct.

Q. And the substance in that bag was
not cocaine; am I correct?

A, Correct. It tested positive for
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heroin.

0. When he told you that, did you --
why did you not have him sign a statement to
that effect?

A.. I just didn't.

Q. Okay. He's basically telling you
that the huge amount of substance that was
found is his. Is it not the policy that you
all at least get a statement from a witness
who's actually confessing?

A. Not to my knowledge, there's no
policy on iﬁ.

Q. In your practice do you normally —
if a witness comes in or has someone that's
made a statement, do you normally either get
it recorded, written? Dd you have the
officer involved?g What is the procedure that
you do?

A. We don't record it. We have had
statements taken and we have statements taken
orally.
| Q. I'm sorry. I missed that last part.
I'm sorry.

A. We have taken statements orally.

And we have taken statements -- written
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statements.

Q. Okay. Well, what do you do in order
to make sure that it's not questioned when we
come to court?  Are there any safeguards that
you all take, such as having another witness
present to verify that that person actually
said it?

A. Not in all instances, no.

Q. Okay. So sometimes you all just get
-- how long have you been a police officer?

A. Approximately twenty-one years.

Q. Twenty-one years. And in those
twenty-one years you all have never had a --
or you don't see a need to have another
officer there or have a client actually sign
a statement, just to vgrifyvthat that is
actually the client's statement? You all
just don't have any safeguards or procedures
that are there for that; is that correct?

A. Nof in every instance, no.

Q. Not.in every instance. What do you
normally do?

A. I'm sorry?

Q. What's your normal -- what's your

normal MO? What's your normal modus
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operandi? Do you normally get a statement
written? Do you normally take them into the
interrogation room and have them videotaped?

A. We do not videotape them.

Q. Okay. You don’t videotape any type

of confessions that they might give. Do
y'all have equipment there to videotape?

A. No.

Q. Okay. In your interrogation room,
is there video cameras?

A. No, sir.

Q. Okay. Is there audio in the

interrogation rooms?

A. No, sir.

Q. There's no audio either?

A. No, sir.

0. Are there other officers available

at the time?

A. Like I said earlier, there were
several throughout the office.

Q. So there's nothing that would have
stopped you from getting an officer to come
in and say, ‘Would yoﬁ witness this? He's
actually accepting responsibility for the

substance.’
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A, No, sir.

Q. And why wouldn't you?

A. Maybe it was my mistake. Maybe I
should have.

Q. You also stated a minute égo that
the K-9 -- that my client said the K-9 would
alert on the vehicle. Were you the one that
was a part of that conversation?

A. Yes, sir. 'I was.

Q. So he actually told you that the K-9
would alert on the vehicle?:

A. He did.

Q. Was there any other conversation
regarding that issue? Did he say'anything
else?

A. Not that I recall.

Q. Okay. So you don't remember any
type conversations about K-9s possibly always
hitting, false alerts or anything like that,
that you may have had with Mr. Brown? No
c;nversations like that? |

A. He may have. I don't recall.

Q. He may have. But he may have said
some other things as well regarding the K-9;

is that what you're saying?
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A. He may have.

Q. At what point during this procedure,
this stop, did you believe you had reasonable
suspicion that another crime was being
committed? And I say another crime, because
you actually stopped her for following too
closely, which is a traffic violation.

You're still considering that to be, you
know, criminal. So at what point after the
stop did you consider there was reasonable
suspicion for a drug dog to come on the
scene, or to come out of the car because he
was already on the scene?

A. The inconsistencies in the two
parties travel itinerary. '

Q. Okay. . And tell me about that? What
were the inconsistencies that actually
alerted you that there may have been drugs in
the car?

A. I believe she said they were heading
to Asheville. How long they had known each
other.

0. Well, let's take them one by one.
They were heading to Asheville. Why did you

find that suspicious?
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A, Because he had said they were
driving to Morganton.

Q. But had he already told you that at
the time?

A. I believe so

Q. So he first said -- he told you they
were going to Morganton. And then did you go
béck to the patrol car and ask her ‘where
y'all going?’ |

A. I believe I had spoken with her
first and then went back and got -- talk to
Mr. Brown. ' And then he stated they were
traveling to Morganton.

Q. Okay. And what did she say they
were traveling to Asheville, is that what you
testified to?

A. I believe Asheville came out at some
point in time, yes, sir. |

Q. And how far apart is Asheville and
Morganton? Do you have any idea?

A. I have no clue.

Q. So at the time you thought that was
suspicious, were you under the impression
that Asheville was just a significant

distance away from Morganton, which is where
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they stéted they were going? Which is where
he stated he was going?

A. (No verbal response).

Q. In other words, and I'll just give
you an example. If I say I'm going to Rock
Hill instead of going to York County -- do
you understand where I'm going with this?

A. No, sir.

Q. Okay. Well, let me rephrase and try
to make it clear. ‘

A. Okay.

Q. Did you know at that time the
distance between Asheville and Morganton?

A. I believe I stated I do not.

Q. Okay. Did you have any idea whether

. they were even in the same vicinity?

A. Well, I know they're not in the same
vicinity.

Q. Okay. And how do you know that?

A. One, Morganton, North Carolina.
Asheville, North Carolina.

Q. Could they be twenty miles apart?

A. They could have been.

Q. They could have been?

A. (Affirmative nod).
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Q. Okay. So I've got to take my point
up. You said‘that that was the thing that
made you suspicious, that they gave two
different places that they were going to.
But you weren't even certain whether or not
those two places were anywhere near each
other or not; is that correct?
A, Correct.
Q. So the suspicion there was based on

your knowledge of the fact that those weren't
the same two places; is that correct?

A. Correct.

Q. Okay. And the éecond thing you said
that actually made you suspicious was what
again?

A, No luggages.

Q. Okay. No luggage. And what was
their reason for not having luggage?

A. One said that -- I believe she
stated they may stay overnight, they may come
back. He's -- I believe he stated they were
coming back.

Q. Okay. Did he also say that may have
stayed overnight because of the dark or

because they didn't want to drive on the
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road? Did he make any statement like that
to you or you just don't recall?

A. I'm sorry?

Q. Did he make any statement to you
that ‘yeah we may stay overnight, simply
because we may not have driven back on the
road’ or ‘we would be back early that next
morning’ ?

A. No. I don't recall.

Q. Okay. But you're not saying he did
not. You just don't recall; that's correct?

| A. Correct.

Q. Okay. And so if they were taking a
trip there that day, to be coming back that
day would no luggage, would that have been
suspicious?

A. Repeat the guestion, please?

Q. I'm sorry. If you found out that
they said that they were only going to North
Carolina for that day and they Were coming
back that day and there was no luggage in the
vehicle, would that have been suspicious to
you as well?

A. No.

Q. Okay. If they said they were
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staying overnight and comins back the next
day, would that have been suspicious?

A. With no luggage, (affirmative nod).

Q. And why would that be? Why would
you find that if someone's going that day and
coming back that day or maybe the next
morning, why would be considered suspicious
that they didn't have any luggage?

A. Because out of the thousands and
thousands of trafficAstops that I've made
over the twenty-one years most people that ,
travel and are going to stay somewhere
overnight at least take a tooth brush with
them.

Q. So you're thinking that it's clearly
abnormal to not at least have toothbrushes;
is that correct? =

A, They had no article of clothing,
other than the jackets ---

Q. And so they did have jackets there;

right?
A. Correct.
Q. Okay.

MR. BRADLEY: Beg the court's

indulgence for one second.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of W.R. Gibson - Cross Examination

CROSS-EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. You just testified about the luggage
and about whether or not they may have had --
you know, you would have found -- at least
they should have taken a toothbrush with
them, at this particular time when you're
making this determination though, you hadn't
searchea the vehicle yet; is that correct?

A. No, sir.

Q. Okay. So how would you know whether
or not they had a toothbrush in the back or
in a coat pocket orvanything like that?

A. I wouldn’t have.

Q. So at that pérticular time you did
not know whether or not they had any
necessary supplies to stay overnight; is that
correct?

A. Correct.

Q. And you did not know what was in the
trunk at that time either; is that correct?

A. Correct.

Q. Okay. But you still thought it was
suspicious that there were places in the

vehicle that you, at that point did not look
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to see whether or not there was anything
there? Whether there was a toothbrush there
or any overnight bag there. At that
particular point you hadn't searched the
vehicle so you really did not know whether
they had at thatvtime or not. Is that
correct?

A. Do you mean prior to the K-9
alerting to the vehicle?

Q. I am referring to the time fhat
you’re suspicious. Your K-9, you hadn't --
I'm assuming you had suspicion before you
brought the K-9 out; is that correct?

A. Correct.

Q. And -- you were suspicious?

A, (Affirmative nod).

Q. And you said the feason you were
suspicious’ was because the itineraries were
different and a second thing we're talking
about now is that they didn't have luggage or
at least have a toothbrush or necessities
that would show an. overnight trip?

A.  Correct.

Q. And my question to you is you hadn't

searched the vehicle yet, front or truck, so
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you did not know whether or not they had
those things at that point; is that correct?

A. Correct.

Q. So is it fair to say at that poinf
that maybe your suspicions were not
justified?

A. No, they were justified.

Q. And they were justified because of
the travel itineraries that was different,
which you were not certain the vicinity and,
secondly, whether or not they had anything,
any luggage or any type of things they need
for an overnight stay. And you're saying you
didn't even check the vehicle yet for that.
So both of those suspicions there, you still
feel that they were actually justified?

A. Correct. And that along with the
air freshener inside the rental car.

Q. Well, let's talk about the air

freshener?

A. Yes, sir.

Q. What type of air freshener was in
the car? |

A. I believe it was a, uh, -- forest.

tree referred to as.
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Where was 1it?

A. I believe it was hanging from the
mirror.

Q. Is that not where most. people put
those type air fresheners?

A. In personally-owned vehicles or
rental cars?

Q. In either/or?

A, Correct.

.Q. Okay. And don't, when people get a
rental car, don't they usually use that
vehicle, unless there's any restrictions by
the rental car company, they typically use
that vehicle as they see fit until they take
it back to the rental car company; is that
correct?

A. Yes.

Q. It's their vehicle at the time.
It's like a hotel room; is that correct? If
you get a hotel room, that's your room. If
you choose to spray air freshener in that
room, you have the right to do that; is that
correct?

A. You have that right; correct.

Q. Okay. So he did have a right to
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have a air freshener in the car; is that
correct?

A. Correct.

Q. Okay. And that air freshener, what
is it about that that made you suspicious?

A. Well, commonly in my training and
experience with rental cars, they like --
people like to personalize their car, a
rental car, to make it look like it's
personally owned.

Q. Okay.

A. ‘Also, not to mention, to mask the
odor of illegal narcotics that may be in the
car.

0. Certainly. So there's two reasons,
there's two things that could have
necessitated him having the air freshener is
what you're testifyihg to. One, he may have
wanted it for his own personal to him of the
rental vehicle. But two, in your experience
is it's been used to mask the scent of drugs.
Mask the scent -- whgn you say mask the scent
of drugs, what type éf drugs are you talking
about?

A. Heroin, cocaine, marijuana.
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Q. Is there a distinct smell of heroin
that you're aware of?
A. Heroin smells like heroin.

0. Okay. What does it smell like? I

mean, “heroin smells like heroin.” I mean,

does it have a -- what's the difference in
the smell of heroin and the smell that's in
this courtroom now?

A. Heroin smells like heroin. I don’t
smell heroin in this courtroom today, other
thaq what's in front of me, but it's in a

1

sealed bag.

Q. Okay. On the scene you thought that

it was cocaine. Does cocaine have a distinct
smell?

A. Cocaine smells like cocaine.

Q. Okay. So why weren't you able to
determine, based on the smells, whether or
not it wés heroin or cocaine?

'A. I don't believe I ever put the
substance ﬁp to my nose.

Q. Okay. Would it not have been
important to know what the substance was that
you actually arrested him for?

A. Yes, sir.
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Q. Okay. And you thought it was
cocailne; 1is that correct?

A. Correct.

Q. Why didn't you conduct a field
sobriety -- I'm sorry -- a field test of the
substance to determine what it was?

A. I don't believe at that time I had a

field test kit in my vehicle for heroin.

83

Q. Okay. What were you doing out there

that morning with the state constable?

A. Repeat the question, please.

Q. What was you all's job that day?
What were you doing? Were you on patrol?
Were you looking fbr a burglary suspect?

What were you all doing there that day,

parked stationary, the day that you all

pulled my client over?

A. I was conducting criminal enforce-
ment on I-77, which is what my duties -- what
I was assigned to do.

Q. Okay. And what duties were you
assigned to do at that time?

A. Conduct criminal enforcement.

Q. Okay. Does criminal enforcement

include traffic stops as well?
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A. High-volume traffic stops.

Q. Okay. What do you mean by high-
volume traffic stops?

A. A lot of traffic stops. At that
time I did not answer calls, domestics. My
job was to conduct traffic stops on the
interstate, provide safety for the citizens
of York County.

Q. Okay. Well, you're a member of the
drug suppression team; right? Or the drug
enforcement unit; is that correct?

A. I'm sofry? |

Q. Are you a member of the drug
enforcement unit with York?

A. Yes, sir, I was.

Q. Okay. So as a member of the drug
enforcement unit it's your job not to be
lboking.out for signs of illegal drugs? Is
that not what you were doing there that day?

A. That, among other things.

Q. - Okay. So you were —-- I mean, you
know, you had a K-9 unit in the back of the
car. My question is, is it -- was your job
that day to be seeking out drug enforcement

or to be doing traffic, where you're jﬁst
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partigularly concerned with traffic?

A. My primarily job was protedt the
citizens of York County and try to pfevent
accidents occurring within York County on the
interstate.

Q. Okay. And what alerted you to this
car that you pulled over?

A. :They were following too close.

Q. They were following too close. Can
you explain to the Court what following too
close in your opinion is?

A. Well, the rule of thumb for every
ten miles an hour one car length. So if
you're traveling approximately two car
iengths at sixty or seventy miles an hour,
that's too close.

Q. Okay. Did you know how fast that
vehicle was going?

A, I didn't have an accurate radar
speed. No, I did not. l

Q. Okay. So you did not know whether
my client was actually going sixty-five or
not; 1is that correct?

A. That vehicle was doing at least

sixty.
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Q. And how would you know that if you
were stationary?

A. Just based on observation of the
vehicle traveling.

Q. It was doing at least sixty. And
the speed limit on that road was what?

A. In that particular area, it's
seventy.

Q. It's seventy and the car was doing
sixty. dkay. How close was this wvehicle to
the truck which you claim it was following
too closely?

A. It appeared to be no more than two
car leﬁgths behind the tractor trailer.

Q. So the car was actually about two
car lengths behind the tractor trailer?

A. Yes, sir.

Q. And, again, your rule of thumb as
far as following too close is that cars need
to be at‘least two lengths back behind the
next vehicle; is that correct?

A. No, sir. I said for every ten miles

one car length. That's the general rule.
Q. Okay. So the car -- the general

rule is one -- now, I'm sorry. I'm just not
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up on this following too closely, in the area
of following too closéely?

A. Okay.

Q. What I'm trying to determine is what
alerted you that that car was actually
following too closely to that semi/truck.

And you may have already answered it but I'm
just trying to make sure that I can
understand what made you make that stop?

A. Well, at ten miles an hour one car
length, at sixty miles an hour, it should
have been at least six car lengths. When it
came by, it was not. It didn't appear to be
six car lengths.

Q. It didn't appear -- and you've also

admitted already that you were not running

radar at the time. Your radar didn't
indicate how fast that car was going; 1is that
correct?

A, Correct.

Q. And SO all of these things, the

distance between the truck and the vehicle,

- the speed of the vehicle, all these things

that is needed to determine whether someone's

following too closely, what you're telling me
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is all of that was made just based on what
you saw at the time; is that correct?
A. Correct.

MR. BRADLEY: I'm going to beg the
Court's indulgence for just one second, Your
Honor. I may just ask you if you will allow
us to take a five-minute break. I just need
to confer with co-counsel on a major issue.
If you would -- if it's okay?

THE COURT: We've been going for

about an hour or an hour and a half. So

we'll take a brief break.

MR. BRADLEY: Yes, sir.

SOLICITOR HAMILTON: Is he done?

THE COURT: No.

MR. BRADLEY: I'm not. I'm not
done. |

THE COURT: The defendant will be

in custody at this time. All right. We'll
take a five-minute break.
(DEFENDANT INTO CUSTODY)
SOLICITOR HAMILTON: Thank you,
Your Honor.
(BRIEF RECESS)

MR. BRADLEY: Thank you for the
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Court's indulgence.
(OFF RECORD DISCUSSION)
CROSS-EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. -Officer Gibson, I just wanted to ask
you. Do you recall whether or not your car
had audio capability?

THE COURT: Go ahead.
MR. BRADLEY: I was Jjust going to
ask him -- it’s not a big deal.
THE COURT: Okay.
CROSS-EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. Did you have video, audio and video
equipment in your cruiser at the time?

Al I did.

Q. Okay. 4Did you record the incident
regarding the stop where Mr. Brown was
arrested?

A. I did.

Q. Okay. I would shbw you this and
show you what it's labeled.

MR. BRADLEY: May I approach?
THE COURT: Yes, sir.

CROSS-EXAMINATION CONTINUED
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BY MR. BRADLEY:

Q. You're probably not going to be able
to identify that but ---

A. Yeah, that's not our disk.

Q. Exactly. But did you give a disk to
the prosecutor's office?

A. Yes, sir. There was one made
available.

Q. .And you gave them a disk of the
stop; is that correct?

A. I did.

Q. And you would be'able to look at the
video and tell us whether or not this disk is

an actual depiction of the stop; is that

. correct?
A. Correct.
Q. Okay.

MR. BRADLEY: At this time I'm going
to ask Your Honor to allow us to play the
video.

THE COURT:  How long is it?

SQLICITOR HAMTILTON: Are we
watching the whole video?

MR. BRADLEY: ' No.

THE COURT: I understand. IT'm
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going to move, just so -- I just want to make
sure that I sge. |
CROSS-EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. "Mr. Gibson, we're going to show you
a part of the video that -- and I'm going to
ask you some questions about it to
authenticate whether or not it's actually the
video that you actually took in your car?

A. Yes, sir.

0. kVideo playing) -- Officer Gibson,
at that particular time when you pulled out,
you say that that vehicle that you pulled
over was traveling too close to the truck at
that particular time ---

A, It appeared to be; yes, sir.

Q. --- when it bassed you?

A. It appeared, yeah.

Q. It did appear that it was traveling

too close, okay. And is there anywhere --

can we run that part slower —-- (video
playing). Can you identify for me which
vehicle -- and we’ll stop it right there --

(video playing/paused/resumed) .

A, Can I make a statement?
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Q. Let's stop it. Okay.

A. The vehicle actually was in lane

one. As soon as he came by, he shifted over.

Q. Okay. Let me make sure I'm
understanding this. The vehicle, which you
say he -- but it was actually she that was
driving the vehicle; right?

A. Right.

Q. So they were in the right lane?

A. I believe they were in the number
one lane when they came ---

Q. Is the number one lane the right

-lane? I'm not sure?

A. The nuﬁber one lane is the left
lane, the fast lane.

Q. So they were in the fast lane?

A. Correct.

Q. Okay. And you just said that they
switched lanes? |

A. As soon as they went by, I believe
she shifted over behind the truck.

Q. Okay. And is that when you

(determined they were following too close?

A. Correct.

Q. Okay. So when they actually changed
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lanes to go back over into the right lane ---

A. Corréct.

Q. --— 1is when you're saying. Is that
depicted on this video? Would you be able to
point it out on this video?

A. What do you mean?

Q. Would you.be able to show on -- does
your video depict that? Would it show that?

A. It would depict it following too
closely. I think I actually zoom in on the
car behind the tractor-trailer.

Q. Okay. So if we keep going, we'll be
able to see that?

A, Correct.

Q. Okay -- .(video playing/paused).

So at this time they're not traveling too
closely?

A. I believe they are.

Q. (Video playing) -- is this the point
at which they're following too close to the
truck?

A. Yes, sir.

Q. Okay. And you can tell, you said
based on the speed and the distance between

cars whether or not they're traveling too
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close; is that correct?
A. Yes, sir. Correct.
0. Okay. So in other words what I'm

asking you is, you see that times/date on the

video?
A. Yes, sir.
Q. That means that you actually zoomed

in; is that correct?
A. I believe so; yes, sir.
Q. Okay. So you were not even this

close to that vehicle at the time; is that

correct?
A, (No verbal response).
Q. Your video actually is zooming in

and to look closer; is that correct?

A. Correct.

0. Okay. So you were able to tell that
they were following too closely from a
distance that was actually farther than this
video 1is depicting;‘is that right?

A. Correct.

Q. And you said that they actually --
you said a minute ago that they were
following too closely when they switched back

over to the right lane?
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A. I believe so.
Q. Is that right?

A. Correct.

Q. Okay. Because now you're‘felling me
they're following too closely in the left -
lane?

A. Correct.

Q. Okay. And your testimony is when
they switched back over to the right lane?

A. I believe so.

- Q. Is that right?

A. Correct.

Q. .And SO now you're telling me they'ré
following too closely in the left lane?

A, Correct.

Q. Okay. And your testimony is when
they switch back over to the right lane,
they're actually following too closely too?

A. Correct.

Q. So you're saying they were following

too closely in two instances; is that right?

A, Correct.
Q. Okay.
Q. Continuing -- (video playing). This

is how far you actually are right now; 1is
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that right?
A, That's the —-- yeah.
Q. That's the appropriate distance.
A. (Affirmative nod).
0. From that distance how were you able

to tell how many car lengths that that
vehicle is by the truck?

A. I could tell that vehicle was too
close to the tractor trailer.

Q. And tell me how do you decipher that
from so far away?

A. Just on my observation.

Q. And your training is basically in

drug enforcement; is that right?

A. Solely in drug enforcement?

Q. Not solely. But the main purpose --
your main duty -- one of your main duties
besides the broad aspect of public safety is

drug enforcement?

A. Correct.

Q. Is that correct?

A. Yes, sir.

Q. And traveling too close to vehicles

doces that any in any way indicate that a

vehicle may contain contraband?
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A. No, sir.

Q. Okay.}

MR. BRADLEY: Can we go a little
further -- (video playing until officer is
calling out license plate number), stop it
right there. At this particular point in the
video, it's just -- is that car still
following too closely?

A. Yes, sir, in my opinion.

Q. Okay. Does it not appear to be
almost a truck length in between those two?

A. Are you saying that that car's a
truck -- what kind of truck?

Q. I'm saying does it not look like
that first truck is ahead of that truck in
the right lane?

A. Maybe, maybe not. I can't really
tell.

Q. Maybe, maybe.not. But it's clear
that that car is behind that truck. Is that
-- I'm talking about the truck in the right
lane.

A. Well, that would put that truck
ahead of that truck. I'm not clear.

0. In fact, what I'm saying is there's
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a truck that the car's following; is that
correct?

A. (No response).

Q. You see the truck that the white
car's following —---

A. I see the suspect car behind the
tractor trailer.

Q. Yes, sir.

A. And what I believe the vehicle was
committing a traffic violation.

Q. Okay. At that time, but what I'm
asking you is based on this view right here,
does it not look like there is about a —--
almost a sémi—truck distance between that car
in the back and that truck in front of it?

A. No, sir.

Q. It does not look like that to you,
okay. (Video playing), stop it. Officer
Gibson at this time, 1s this when you
initiated the lights to make a traffic stop?

A. Yes, sir.

Q. Okay. And at this particular time,
tell me what your reason for making the stop
is at this particular time?

A. I believe we stated earlier they
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were following tdo.dlosely to the tractor
trailer.

Q. That's correct. Okay. Now, at
this particular time it is that it was still
following too closely in your opinion?

A. - Right now?

0. Yes, sir?

A. Probably not.

Q. Probably not?

A. Because they decreased their speed
with the lights and sirens.

Q. Okay. Because you just turned the
lights on just now, just before.the video

stopped. And that's why I was asking at that

- particular point when you cut the lights on,

were they committing a traffic violation? Or

in your opinion a traffic violatidn had
already been committed?

A, It had alfeady occurred. It appears
that they were starting to increase their
distance, I guess with the mere fact that I
was behind them.

Q. That they saw you behind them?

A, Correct.

Q. Okay. And there was another officer
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in the car with you? Was there another
officer in the car with you?

A. Yes, sir.

Q. Okay. And who was that officer?

A. State Constable Dan Janeski.

Q. Okay. And he's not an employee of
York County 1is he?

“A. No, sir.

0. And State constables, basically they
-- can you explain to me what their jobs are?

A. They play various roles throughout
the State. They work functions. They go to
Myrtle Beach and work Bike Week.. They can go
and assist other agencies when in need of
help.

Q. .Typically, what do they do when
they're working with you?

A. Solely, they're backup officers.

Q. Just backup officers. Does he have
any authority to make arrest or anything like
that?

A. Yeah. He's empowered to make
arrests through the South Carclina Law
Enforcement Division.

Q. Okay. We can carry on -- (video
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playing). Can we stop it there, (video
paused) . Officer Gibson, what did you just
-- how did you introduce yourself to them?

A. Officer Gibson with the highway
interdiction team.

Q. Highway interdiction team. And what
does that highway interdiction team stand
for?

A. Basicaily conducting criminal
enforcement or trying to interdict things
that are being carried erm one place to the
other.

Q. Okay.

A. Whether it be illegal guns,
fugitives —---

Q. Sure.

A. --- dead bodies.

Q. And you all were making this stop at
this particular point the only suspicion you
had was the fact that she Qas actually
driving too close to the truck; is that
correct?

A. And the length of time it took her
to stop.

Q. And the length of time it took her
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to stop?

A. Yeah.

Q. Okay. Did you cite her for
fdllowing too closely?

A. I did not.

‘Q. Okay. Did you cite her for failure
to stop for a blue light or police command?

A. I did not.

‘Q. Okéy. We can go on with the next --
(video playing). Now —- fight now, Officer
Gibson, is the driver still in the car?

A, I haven't seen her get out.

Q. Okay. And he actually —-- the
Defendant, from what I just heard, he was
engaged in a conversation with you.

A. (Affirmative nod) .

Q. I heard him say something about
North Carolina. Did he tell you exactly
where he was going at that time?

A. I didn't really understand. I did
hear North Carolina.

Q. Okay. You asked him where he was
going and he made a response to say -- 1T
thought we heard him say Morganton, North

Carclina. Did you hear that as well?
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A. You'd have to back it up. I did
hear North Carolina.

Q. Could you back it up just a little
bit? Just a teeny bit -- (video replayed).
Now, wasn't the driver actually sitting in
the vehicle listening to him as he just said

Morganton, North Carolina?

A. Yes, sir.
Q. Okay -- (video playing) -- stop it.
At this particular point —- I'm sorry. Can

you explain what she was just explaining to
you?

A. I really couldn't understand her.

Q. You didn't.

A. Can you repeat that?

Q. Do you recall anything that she may
have said to you at that time?

| A. About the license?

0. Yes, about the license or anything
else that you were asking.

A. I believevshe said she had one bﬁt
she couldn't produce it.

Q. Okay. So at this particular time
what you're trying to figure out is who she

is and whether or not she's a licensed
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1 - driver; is that correct?
2 A. Yeah. And if she was supposed to be
3 driving the rental wvehicle.
4 Q. Okay -- (video playing) -- pause it.
5 At this particular point is there any
6 indication of suspicious behavior that you
7 saw?
8 A. From?
9 Q. .And -— I'1ll withdraw that questidn.
10 Was there any type of inconsistencies between
11 what she was saying and what he told you,
12 where he told you they were going?
13 | A. Other than Asheville, no.
14 Q. And other than the Asheville thing,
15 there wasn't any other inconsistencies; is
16 that right? They both said North Carolina,
17 basically Morganton/Asheville, North
18 Carolina. And at this point is there any
19 suspicion on your behalf that there may be
20 | illegal contraband in the vehicle?
21 A. At this point, no, sir.
22 Q. And as we go on, is there going to
23 be a point where you think that there is some
24 ~ contraband in the vehicle?
25 A. Yes, sir.
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Q. Okay. And could you tell me at
which point that is when you believe.that
there was some contraband in the vehicle?

A. Well inconsistency in their travel
itinerary. Like I said no luggage, rental
car. The person driving ---

0. And I'm going to interrupt but we
just -- we took -- they just told you the

itinerary, both of them did; is that correct?

A. Right.
0. The fact, the driver even told you
his itinerary -- I'm sorry, the passenger,

Mr. Brown, told you where they were going; is
that correct?

A. Yes, sir.

Q. And you just sai? that up to this
point there wasn’t any inconsistencies; is
that correct?

A. Other than the Asheville, the --
where they were going.

Q. Okay. Other than that, yes?

A, Correct.

0. And so further up, you said there
was going to be a point where things become

inconsistent and you get reasonable suspicion
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1 to bring K-9 out; is that right?
2 A. Yes, sir.
3 Q. And can you tell me at what point
4 that is? 1I'll forward the video there so we
5 can look at it.
6 A. Probably after the point where I go
7 up there and speak with him about how long he
8 had known her, which was inconsistent with
9 how long she said she had known him.
10 Q. Okay.
11 A. The fact that she was -- I believed
12 at that point in time she was lying about who
13 she was. Most people lie -- whey they're
14 lying, they're hiding something. So I'm ---
15 Q. So it was those things ---
16 . A. I'm building my suspicion -- they're
17 building my suspicion with what they're
18 telling me.
19 Q. Okay. And the things that they were
20 saying is the thing that actually gave you a
21 reasonable suspicion to bring the K-9 out;
22 right?
23 A. Yes. All the “humms’”, the “uh’s”,
24 the overly friendliness that she was
25 displaying. Those are things that ---
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Q. Overly friendliness; is that what
you said?

A. Yeah. She was a little more
friendly than a normal traffic stop folks
would be.

Q. And could that have been because she
didn't have a license?

A. I don't know why it could have been.

Q. Wéll, what would lead you to believe
that there may be drugs in the car, some type
of drugs because we have a drug dog come out?

A. Well, at this point in time, I
didn't know there were drugs in the car.

Q. Okay. And you did not -- you didn't

know there were drugs in the car until you

~actually searched the car.

A. Right.

Q. But my question becomes at what
point in time did you develop a reasonable
suspicion to say we need to check thi$ car
for there may be some contraband in the car?

A, I think ---

'SOLICITOR HAMILTON: Your Honor,
objection. This has been asked and answered.

THE COURT: Let's move on.
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CROSS EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. (Video playing) -- Officer Gibson,
at this particular point -- Officer Gibson,
you and Mr. Brown had a conversation about
the drug dog; is that correct? About the K-
92 |

A. It was pretty lengthy. Yeah, we
did.

Q. It was pretty lengthy?

A. Seemed to be on this part. 7

Q. Okay. And T am —- you actually, T
think, in your report basically said that Mr.
Brown stated the K-9 would alert to the
vehicle; is that correct?

A. Yes, sir.

Q. Do you recall that?

A. Yes.

Q. All right. Well, wasn't there
initial conversations and wasn't there some
sort of context that was in?

A. ‘The dog always alerts.’” I think I
heard him say that.

Q. Okay.

A. ‘The dog's going to alert. The dog

\
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always alerts.”’

Q. Okay. When you're saying here that
he said that the dog would alert on the
vehicle, is that pretty much the context in
which it was given?

SOLICITOR HAMILTON: Objection,
Your Honor. I think he's already answered
this question.

MR. BRADLEY: No, I ---

THE COURT: I'm going to let him
go. I mean ---

CROSS—EXAMINATION CONTINUED
BY MR. BRADLEY:

0. And I'm trying to make this as clear

‘as I can. ‘He didn't just say the dog is

going to alert as if there is contraband in
the car; did he?

A, I don't know; did he?

Q. From what you just saw?
A. (No verbal response).
0. That conversation? Did that

/
conversation seem like, ‘hey, the dog is

going to hit because I have contraband in the
car’?

A, There was heroin found inside his
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1 jacket.

2 Q. That's after the fact.

3 A. And he made the comment ---

4 Q. At this particular point. At this

5 particular point we haven't found anything.

6 What you'r% doing is asking him questions

7 about the stop and whether there's some

8 contraband in his vehicle. Right? And the.

9 K-9 hit. And then he replied to you. And in
10 his reply I'm asking you, in what context was
11 he talking about the K-9 dog? Was he —--
.12 SOLICITOR HAMILTON: Objection,

13 Your Honor. He doesn't know what context.

14 This is a subjective ---

15 THE COURT: I'm going to let him
16 ask the question. Overruled.

17 ' | CROSS~-EXAMINATION CONTINUED

18 BY MR. BRADLEY:

19 Q. What I'm saying is that conversation
20 right there, you asked -- you said that he

21 said the K-9 would alert. And I'm saying did
22 you take fhat as saying there is contraband
23 in this vehicle because my client said the K-
24 9 would alert?

25 A. No, I didn't take it 1like that.
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Q. Okay. Exactly. And how did you
understand what he was saying? What was your
understanding of what he was saying in that
conversation?

A. That there may possibly be drugs in
the car.

Q. Okay. And how did you get that?v

Where did you come up with that from?

A. Based on him saying the dog is going
to alert.

Q. Okay.

A. Because I ——-

Q. Did you not héar him also talk about
the dog may alert because he's seen several
times where that has happened befoie. Did
you hear anything like that on the video?

A. I don't recall hearing it.

Q. Okay. Did you recall hearing him
say something about he knows the procedures.
And every time you walk the dog around it
usually always gives a positive alert. Do
you recall hearing that just now on the
video? |

A. I heard broken -- I heard a lot of

stuttering. You know, um’s and uh’s. But I
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1 don't récall exactly what all was said.
2 Q. Okay. Did you find any other
3 contraband during that search?
4 A. Other than this heroin?
5 Q. Uh-huh, (affirmative nod);
6 A. I believe there was a small amount
7 . of crack found.
8 Q. Okay. Did you find any kind of
9 paraphernalia when you found that?
10 A. I believe there were some crack
11 pipes found.
12 0 Did you take those into evidence?
13 A No, sir. I don't believe I did.
14 ' Q. Okay. Can you explain why not?
15 A They were crack pipes that had been
16 " burnt and used.
17 Q. And you found crack at the scene; 1is
18 that correct?
19 A. I did find crack at the scene.
20 : Q. Okay. _Andldid you not think that
21 those pipes would be somehow relevant to
22 maybe whose DNA would be on them or who those
23 : pipes actually belonged to?
24 A. I did not.
25 Q. You did not. Okay. And what did
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you do with the pipes when you found them?

A. I believe them on -- in front of my
camera maybe.

Q. Okay. You put them in front of the
camera. And ultimately what did you do with
them?

A. I believe I put them back in the
car.

Q. So these pipes had burnt -- was
there residue in them? TIn your opinion, was
there drug residue inside?

A. I didn't do a test on them out there
on the scene, no. They appeared to be burnt.

0. They appeared to be burnt.
Indicating someone had used them for probably
using drugs; is that correct?

A. Yes, sir. That'wogld be accurate to
say.

Q. - Did you get a -- and I don't know if
you would notice or if anybody else would
notice, but have you all ever been successful
at getting fingerprints off of things like
crack pipes or pipes like that, like you saw?

A. I don't have any idea.

Q. In other words, would you have been
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able to identify whether or not Mr. Brown or
the young lady driving the vehicle had used
that pipe?

A. I don’t know, other than maybe doing
a DNA.

0. And you didn't do a DNA because you

'put them back in the car; is that correct?

A. Correct.
Q. Are you familiar with whether or not

any of the evidence was fingerprinted that

you got?
A. I'm unaware.
Q. You're unaware of it? Okay. If I

was to mention to you that there was a
fingerprint analysis done, would that be out
of the ordinary?

SOLICITOR HAMILTON: Objection,
Your Honor. He has no idea if there were
fingerprints performed on.

THE COURT: Well, I mean, he can
ask it, you know.

MR. BRADLEY: He doesn't know.

CROSS-EXAMINATION CONTINUED
BY MR. BRADLEY:

Q. Would it be out the ordinary?

\
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A. That you all only do conduct
fingerprints on stuff, the evidence that's

found, particularly if there's drugs found in

a car?
A. Yeah. There’s fingerprints taken.
Q. And you're just not aware in this

case whether there was or not?
A. I am not.
Q. Okay. Were there also cellphones

found at the scene?

A. I believe there were several found.
Q. I'm sorry?
A. Several. Two. Oor more.

Q. Okay. And did you conduct an
investigation into who those cellphones
belonged to? Who was the .owner of the
cellphones?

A. I believe Mr. Brown was the owner of
maybe two of them.

. Q. Okay. And the other two you just
don't know? | |

A. I don't recall.

Q. You don't recall?

A. I do not.

MR. BRADLEY: May I approach, Your
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Honor?
FTHE COURT: Yes.
CROSS-EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. Mr. Gibson, I'm goiné to give you a
photograph that was provided to me in
discovery. Do you recall the contents of
what's in that photograph?

A. Yes, sir.

Q. Okay. Is that an accurate depiction
of what you found in the vehicle from the
search?

Al Yes, sir.

Q. With the exception of, I guess, the
heroin.

A. Correct.

Q. Can you tell the Court what's
actually in that picture?

A. It appears to be four cellphones,
maybe one, two, three pipes used to smoke
maybe crack. Push -- maybe two push rods and
a Newport cigarette box and a phone charger
attached to one of the phones.

Q. Okay. And I just would like to ask

you in that video I want to show you -- I
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want to actually show you in here.

A, Yeah.

Q. I'm pointing to the wired object
that's right beside the crack pipe. What is
that, in your opinion?

A. It appears thaf may be a push rod.

Q. Okay. And what's a push rod?

A. I believe that's where they, someone
that would use crack would push the crack up
into the pipe before they actually light it
to smoke it. That's my little bit of
understanding.

Q. Okay. Is that clearly evidence of
dtug use?

A. Clearly, yes, sir.

Q. Thank you.

MR. BRADLEY: Your Honor, I'd like
to move this -- putting it as an exhibit if
there's no objection by the prosecution?

(SO MARKED DEFENDANT'S EXHIBIT 1)

THE COURT: Any objection?

SOLICITOR HAMILTON: No objection,
Your Honor. |

THE COURT: All right.

Defendant's Exhibit 1 in without objection.
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(SO ENTERED AS DEFENDANT'S EXHIBIT 1)

THE COURT: Can you hand that to
me?

MR. BRADLEY: ©Oh, I'm sorry, Your
Honor. I apologize -- (tendering to court).

THE COURT:
MR. BRADLEY: Yes, sir.
CROSS—EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. ‘If this was the scene, Officer,
where that was the only thing that was found,
would you have arrested the occupants of the
vehicle?

A. More than likely not.

Q. You would not have. Okay. And why

not?

A. There was nothing to test in those
pipes.

Q. Okay.

A. The pipes were burnt.

118

Okay. Is that not clearly consider-

ed to be drug paraphernalia?
A, Oh, clearly paraphernalia.
Q. Is it fair to say that you all are

more interested in drug traffickers than
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users?

A. Yes, sir.

Q. Okay. So, at that particularly time
the evidence that showed use, you decided to
put back in the car; is that correct?

A. Yes, sir. |

Q. Okay. And the.evidence that could
have possibly showed that someone may have
been dealing drugs as opposed to using it is
the evidence that you're actually proceeding
on today; is that correct? |

A. . That's correct.

Q. Okay.

MR. BRADLEY: I beg the Court's
indulgence.
CROSS-EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. Just a couple more questions. The
codefendant, although I won't call her a
codefendant because she's actually not. The
lady who was driving the car, did she in any
way give you any indication that she’may have
been on drugs or using drugs?

A. On the scene?

Q. On the scene or during any time you

119
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encountered her on this day?

A. No, sir.

Q. Okay. ©So you were suspicious at all
that she was under the influence of anything?

A, No, sir..

Q. Do you know whether or not -- I
think you basically wrote in your narrative
that my client basically said it's his and he
paid a thousand dollars for it. Do you know
of any other statements in‘this case? Did
anyone else make a statement in this case?

A. No, sir.. Not that I can recall.

Q. Were you later on informed that
someone may have come in and given a
statement, the codefendant, maybe?

A. I was just recently made aware, yes,

sir.

Q. Okay. So you are aware there was
another statement?
A. Yes, sir.
Q. Okay. Can you explain that, what
your awareness to that is?
SOLICITOR HAMILTON: Objection,
Yéur Honor. He has no knowledge about the

statement.
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MR. BRADLEY: Well, he just said he
knew that there was another statement, Your
Honor.

THE COURT:  Another statement.
What's your question?

MR. BRADLEY: My question is going
to be that -- whether or nét thefe was a
statement by the codefendant? Was he aware
of it and what the substance of that said?
And if hé doesn't know —--

THE COURT: Well, I'm not sure he
can testify to the substance.

MR. BRADLEY: Certainly. If he
doesn't know ---

THE COURT: I mean, I don't think
he can anyway ---

MR. BRADLEY: Certainly.

THE COURT: Yeah.

MR. BRADLEY: And I would withdraw
that question.

CROSS-EXAMINATION CONTINUED
BY MR. BRADLEY:
Q. But I will ask this. You said you
were made aware that there was another

statement in this case?

121
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1 | A. Yeah. I made aware there was a
2 statement, yes, sir.
3 - Q. Okay. Who made you aware of that?
4 A. The prosecutor and the other
5 officer.
6 Q. Okay. What did they tell you?
7 A. Because I asked the other officer —-
8 I didn't know she ---
9 SOLICITOR HAMIILTON: | Objection,
10 Your Honor. That is hearsay.
11 THE COURT: Again, I don't want to
12 get into héarsay. |
13 MR. BRADLEY: No further questions.
14 | for this witness. Thank you, Your Honor.
15 THE COURT: All right. Any
16 redirect?
17 _ SOLICITOR HAMILTON: Yes, Your
18 | Honor. Just briefly.
19 ' REDIRECT EXAMINATION
20 BY MS. HAMILTON:
21 0. I know this has been very long so
22 | I'm going to try to go back as far as I can
23 based on your memory. But one of those
24 guestions that the Defense did ask you 1is,
25 that the Defendant stated the cocaine was




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

State of South Carolina v. Kalvin R. Brown 123
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of W.R. Gibson - Redirect Examination

his. And he said cocaine. But on your
direct you stated he never said cobaine out
of his mbuth. Do you recall what he said?
What you asked him and what he said when
questioning him in his statement?

A. - At the Rock Hill Police Department?

Q. Yes.

A. He said the cocaine was his and that

he had purchased the cocaine for a thousand

dollars.
Q. Did he ever identify it as cocaine?
AL Yes.
Q. Or were you the one who identified

it as cocaine?
A. Well, I identified it as cocaine.
Q. So he never said “that's my -
cocaine”?

MR. BRADLEY: Your Honor, he just
answered yes when she asked him did he
identify his cocaine. So she's asking it a
different way now.

SOLICITOR HAMILTON: I don't think
he's understanding what I'm saying.

THE COURT: Rephrase your

question.
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SOLICITOR HAMILTON: That's what
I'm trying to do, Your Honor.
REDIRECT EXAMINATION

BY SOLICITOR HAMILTON:

Q. When you asked him what these drugs
were, did he respond as to what the identity
of the drugs were?

A. I asked him was thé cocaine his?
And he said “yes.” And I said “just be

straight up, how much did you pay for it?”

Q. What was his response?

A. He said a thousand dollars.

Q. . So he did not say the “cocaine 1is
mihe”?.

A. Correct.

Q. Okay. Thank you. I just wanted to
clarify that. And we were watching the video
-—- or actually, let me go back to the
statement. He was asking about other
officers being on scene and why couldn't you
bring another officer in on this questioning.
In your opinion, bringing multiple officers
in front of this defendant and watching over
him, could that come across as intimidating?

A. Yes, ma'am, it could.
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Q. So you try to keep it intimate?

A, Correct.

Q. Okay. Now,.going to the scene.
They made a lot of -- a big deal about the
statement that the Defendant said about the
dog alerting. Remember that?

A. Yes, ma'am.

Q. What did the Defendant say when you
asked him, when you explained about the dog?
What did he say?

A. ‘Well, the dog's going to alert.’

Q. The dog's going to alert?

A. ‘The dog always alerts. The dog's
going to alert.’ ‘The dog always is going to
alert’ is wha£ I heard him say.

Q. And does Justice always alert when -
you're —---

A. No. He don't always alert.

Q. "He doesn't always alert. Dogs don't
always alert?

A. Correct.

Q. Okay. And when he made that state-
ment about the alert, what in your mind was
going on at that point?

Al Can you —--—-
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Q. When he said the dog will alert,
what, in your mind, was going on at that
point? What did you think you would find in
that vehicle?

A. Well, based on the totality of the
whole traffic stop, I always-suspected that
there was criminal activity present. So when
he said that, that kind of }ead me to believe
there's possibly illegal drugs in the car.

Of course, I'm thinking like a reasonable
person, why would he say the dog's going to
alert?

SOLICITOR HAMILTON: I beg the
Court's indulgence. No further questions.

THE COURT: All right. I've been
advised that.we're under a tornado watch at
this moment, so let's take a break.

(WITNESS STEPS DOWN)

'SOLICITOR HAMILTON: Your Honor, I
assume Trooper Gibson can be excused. Méy he
be excused, Your Honor?

THE COURT: Yes. Do y'all have
any objection to him being excused?

MR. BRADLEY: Oh, no objection, Your

Honor.
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(COURT IN RECESS)

(DEFENDANT PRESENT)

THE COURT: You may call your next
witness.
SOLICITOR HAMILTON: Thank you, Your

Honcr. The State would call Patrick

Patterson.
(WITNESS TAKES STAND)
THE COURT: All right. You may
proceed. |
SOLICITOR HAMILTON: Thank you, Your
Honor.

PATRICK PATTERSON, having been duly sworn
to tell the truth, and nothing but the truth,
testified as follows:

DIRECT EXAMINATION
BY MS. HAMILTON:
Q; Would you please state your full

name for the record?

A, Patrick Patterson.

Q. And Mr. Patterson, what is your
occupation? |

A, Evidence control technician with the

York County Sheriff's Office.

Q. And what are your duties as an
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evidence control technician?

A. We take possession of evidence that
the officers drop off either at our secure
location here at Moss Justice or one of our
other two secure locations at Rock Hill PD or
Fort Mill PD. We transport items Here. We
secure it here, enter it, log it in, and
store it in a secure location until such time
as needed to leave our possession for testing
Oor court.

Q. Let me show you whét's been marked
for identification purﬁoses as State's
Exhibit 1. And would you please take a loock
at this exhibit and tell me if you've seen
this before?

A. I have. I see that I took
possession of this item on February the 24,
2015 from our location in Rock Hill PD, our
evidence drop.

Q. And how did this exhibit come into
your possession? Who submitted it?

A. It was submitted by Deputy Gibson.

0. And when you first received'thié
bag, did it appear to have been tampered with

in any way?




10
11
12
13
14
15
16
17
18
19
20

21

22

23
24
25

State of South Carolina v. Kalvin R. Brown 129
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of Patrick Patterson - Direct Examination

A. Yes, ma'am. We check every bag we

| get for ---

Q. Was it tampered with?

A. Not at all. ©Not at all.

Q. Was it completely sealed when it
came into your possession?

A. The seal was intact and initialed by
Deputy Gibson.

Q. And was‘this signed when it came
into your possession?

A. Yes, ma'am.

Q. Do you sign this?

A. Yes. I was -- before I took
possession of it, I signed it.

Q. And while this evidence was with
you, did anybody else have any access to
this?

A. No. Not until it was in our
evidence room here.

Q. Okay. And what did you do with the
evidence once you fook'it into your
possession?

A. I transported it here to our
location, our evidence room.

Q. Is that a secure location?
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A. Yes, ma'am.

Q. When you logged this evidence out to
the next person, was that evidence bag still
sealed?

A. Yes, ma'am.

Q. And untampered with?

A. Yes, ma'am.

Q. And did you sign that bag after it
left your possession?

A. After it left my possession, it
returned to my possession. Yes, I did.

Q. And if you'd please answer any
questions the Defense may have.

MR. SHARPE:  We have no questions.

THE COURT: Thank you. You may
step down.

(WITNESS STEPS DOWN)

SOLICITOR HAMILTON: Your Honor,
the State would request Mr. Patferson be
excused.

THE COURT: | Any objection?

MR. SHARPE: No objection.

THE COURT: All right. Thank you,
Mr. Patterson.

SOLICITOR HAMILTON: The State would
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call the last witness Cynthia Mitchum.

(WITNESS TAKES STAND)

SOLICITOR HAMILTON: May it please the
Court?
THE COURT: Yes, you may proceed.

CYNTHIA MITCHUM, Having been duly sworn
to tell the truth, and nothing but the truth,
testified as follows:

DIRECT EXAMINATION

BY SOLICITOR HAMILTON:

Q. Will you please state your full name
for the record?

A. Ms. Cynthia Mitchum.

Q. Ms. Mitchum what is your occupation?

A. I work as the drug chemist in the
drug department in the York County Sheriff's
Office.

Q. And where do you work?

A. In the basement of the‘sheriff's
office.

Q. And what do you call that, where you
work?

A, The drug analysis laboratory.

What are your duties in the-drug

lab?
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A. I receive evidence and then.I'll
analyze the evidence for controlled and non-
controlled ‘substances.

Q. And how long have you worked there?

A. I've been at the sheriff's office
almost sixteen years.

Q. And what education or training to -
qualify you to be able to identify illegal
drugs, prescription drugs, and controlled
substances have you had?

A. I have a bachelor of science degree
in chemistry that I received from Winthrop
University. Prior to working at the
sheriff's office, I worked with the South
Carolina Law Enforcement Division, commonly
known as SLED, in Columbia for seven and a
half years. And then I've been through
training for instrumentation and analysis.

Q. And have you ever been gualified in
court as an expert in drug identification and
analysis?

A. Yes, I have.

Q. How many times?

A. In excess of two hundred times.

SOLICITOR HAMILTON: Your Honor,
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the State would move to offer Ms. Mitchum as
an expert in analysis and identification of
controlled substances.
THE COURT: All right. Any
objection?
MR. SHARPE: Your Honor, I just
want to ask a couple voir dire ---
THE COURT: Yes.
VOIR DIRE CROSS-EXAMINATION
BY MR. SHARPE:
Q. Ms. Mitcham, I'm Pat Sharpe. 1It's
nice to meet you this morning.
A. Nice to meet you.
Q. Well . Just briefly, I've got your
CV and I see that you have several trainings
listed. I just wanted to check on each of

these, when these trainings occurred or how

recent they were?

A, Okay.
Q. The first one it says -- do you have
a copy of this?
A._ No, I do not.
Q. Let me see if I can get you ---
. MR. SHARPE: May I approach, Your

Honor?
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THE COURT: Yes, sir.
VOIR DIRE CROSS-EXAMINATION

BY MR. SHARPE:

Q. Do you recognize that?

A. Yes, I do.

Q. Okay. Down at the bottom with the
training, I'm just going to go through and
just get you to tell me when the last time
you had training. |

A, Okay.

Q. So the first one, the training in
forénsic chemistry at SLED?

A. That was years -- let's see, T
started in 1993 to 2000 was when I was at
SLED. |

Q. Okay. rSo these were trainings that
occurred while you were employed there?

A. Agilent Technologies, I have had
some training since I've actually worked here
at the sheriff's office. I think that was a
couple of years ago.

Q. Okay. And what about -- so then
these other two, the training through the
Department of Justice and DEA?

A, DEA was while I was at SLED.
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Q. While at SLED?

A. Yes. Uh-huh.

Q. And then -- well, okay. Well, the
last one's Jjust saying that you are
certified?

A. Right, that's a yearly certifica-
tion.

Q. But you said that's a yearly thing
so they come out every year?

A. Correct.

Q. Who does that certification?

A. DHEC does the state and Department

of -- the DEA does the federal.
Q. Okay.
MR. SHARPE: Okay. No further

questions. No objection, Your Honor. Thank
you, Your Honor.
THE COURT: Tell me exactly what

your phrase was? Analysis and identification

Of -—-

SOLICITOR HAMILTON: -——-
controlled substances and prescriptioﬁ drugs.

THE COURT: All right. And then
she's so qualified. And based on the

consent, I will qualify her as an expert in
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that field.
MR. SHARPE: Thank you, Your Honor.
DIRECT EXAMINATION CONTINUED
- BY SOLICITOR HAMILTON:

Q. Ms. Mitchum, I’m going to show you
what's béen marked for identification
purposes as exhibit -- State's Exhibit Number
1. Did you come in contact with this exhibit
before?

A. Yes, I did.

Q. When did you have contact with this?

A. On March 2™ of 2015, I received it
from Patrick Patterson.

Q. And when you first received this bag
from Mr. Patterson did it appear to have been
tampered with in any way?

“A. No, it did not. I know this because
I have my initials on this inner bag, the
date and my initials and “OK.” So it was not
tampered with. So I checked to make sure all
the seals were intact.

Q. You would have noted it if it was?

Al Correct.

Q. And was i1t completely sealed?

A

. Yes, it was.
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Q. And was it signed?
A. Yes.
Q. And while the evidence was with you

at the drug lab, did any other person have
access to it?

A. No.

Q. What was contained in that bag when
you received it?

A. That was a Ziploc that has a plastic
bag in it with a powdered substance.

Q. The evidence bag still had another
bag inside of it fhat contained a suspected
illegal substance?

A. Correét:

Q. And did you analyze the substance in
the bag?

A. Yes, I did.

Q. And what did you find it to be?

A. This is item number one, which is
State's Exhibit Number 1 in this case, was é
powdered substance and it was found to be
hercin, which is a controlled I substance,
weighing 16.37 grams. |

Q. Okay. And what test did you run to

determine this?
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A. I ran a chemical test and an
instrumental test.

Q. And how well-regarded and respected
is this type -- these types of tests in the
scientific community in terms of publications
and peer reviews?

A. Théy're the ones that's typically
used in all the drug labs.

Q. How many times have you performed
this type of test?

A. We get about two thousand items of
evidence in a year, so over twenty-three
years in excess of five thousand, maybe ten
thousand times. |

Q. And how reliable have you found this
test to be in your own experience?

A. Very reliable.

Q. And are quality control measures
associated with this type of test to help
ensure that there's no contamination from
substances or evidende tested?

A. Yes, there is.

Q. A And it's not inconsistent with what
you know about scientific principals and

procedures?
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A, Yes.
Q. Now, you stated-you determined the
amount of heroin in the bag to be -- what was

the weight?

A. 16.37 grams.

0. And let's say that it was cocaine
instead of herocine. Would that test that you
just explained to me show positive for
cocaine?

A. Yes, it would.

Q. And did you detect any cocaine in
this? |

A. I did not find any cocaine.

0. Did you make a written report of

your findings?
A. I did.

Q. And do you have a copy of that with

you today?
A. I do.
SOLICITOR HAMILTON: (Tenders

document to be marked as exhibit).
(SO MARKED AS STATE'S EXHIBIT 2)
COURT REPORTER: State's Exhibit 2
for identification.

SOLICITOR HAMILTON: Your Honor,
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the State's going to mark this as State's
Exhibit 2 for identification purposes and, of
course, show the Defense.

MR. SHARPE: May I see it please?

THE COURT: Is there no objection?

MR. SHARPE: No objection, Your
Honor.

THE coURI: All right. 1It's in

without objection.
(SO ENTERED AS STATE'S EXHIBIT 2)
THE COURT: There's one that we --
there's one that we had, the report, State’s
Exhibit 17?
SOLICITOR HAMILTON: It's not in
yet, Your Honor.
| - DIRECT EXAMINATION CONTINUED |

BY MS. HAMILTON:

Q. Let me just hand you what is marked
first for identification purposes as Exhibit:
Number 2. Now, after you ran this test, what
did you do with the evidence?

A. Once I ran the evidence, I put it
back in an outside Ziploc bag or a heat-
sealed bag and sealed that shut and kept it

in my custody until I could return it back to




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown 141
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of Cynthia Mitchum - Direct Examination

evidence.

Q. And was the bag completely sealed up
when you returned it?

A. Yes[ it was.

Q. And on your drug report, what was
the date on your drug report:when you ran
this test and came to the conclusion?

A. Let's see, the final drug report,
the date of the report was April 17 of 2015.

SOLICITOR HAMILTON: Your Honor,
the State would move to admit, Exhibit 1,
which is the bag which contains the drugs in
question in this case.

And move to admit Exhibit Number 2,
which is the report.

THE COURT: I think both of them
are in without objection.

MR. BRADLEY: No objection.

SOLICITOR HAMILTON: We would so
move this into evidence.

THE COURT: Yes. It is so moved.

(SO ENTERED AS STATE'S EXHIBIT 1)

DIRECT EXAMINATION CONTINUED
BY SOLICITOR HAMILTON:

0. If there was one more illegal
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substance in the powder, would you have
noted that on your report?

AJv Yes. On the report it would have
had like -- say if it was heroin and cocaine
or heroin and anything, it would have been
heroin, control I; cocaine, control II; or
any other substance that would be controlled.
They would both be listed in the Results line
of the report.

Q. Please answer any questions that
Defense may have.

.A, Okay.

MR. SHARPE: Thank you. May it
please the Court?
CROSS-EXAMINATION
BY MR. SHARPE:
Q. Now, on this report it doesn't state

what amount of material you used to test?

A. That is correct.
Q. What amount did you use to test?
A. We don't record the amount. We do

our weight after we have done the testing.
So this is actually weight after we've taken
our portion to do our spot tests and

instrumental tests.




10

11 -

12
13
14
15
16
17
18
19
20
21
22
23
24

25

State of South Carolina v. Kalvin R. Brown 143
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of Cynthia Mitchum - Cross Examination

Q. Well, I mean, a ballpark figure, I
mean, what's the weight you qsually use to
test?H

A. Depending on how many spot tests I
do and everyfhing, maybe .02 gram.

Q. Okay.

A. So it's a very small amount that we
would use.

0. Right. So -- and this bag had 16
grams, .02 would be around like a .001
percent of the bag; right?

A. Right.

Q. Like a thousand percent?

A. Uh-huh, (affirmative nod).

Q. Now, I've recently spoke to
laboratory expert at Richland County
Sheriff's Department. And they were under
the opinion that if there was sixteen grams
of the substance and let's say twelve grams
of if were heroin, the other four were
cocaine, they're of the opinion that it would
be reasonable to not test any of the cocaine,
that you could only test the heroin. Do you
agree with that?

A. No, I wouldn't. It would be a
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mixture because it's a powder substance. So
it's just a mixture in there. So we would
report out that we saw heroin and cocaine if
they both existed. But I did not see any
cocaine in this particular instance.

C. Right. Right. Well, what I'm
asking is, is though is that it would be
reasonable that when you're testing only a
hundredth percent of the substance, that it
would be reasonable for you to only extrude
some heroin as opposed to cocaine that could
possibly be mixed in there as well?

A. No, I don't think so because it's a
very good mixture, so —-- (pause).

Q. Okay. -What happens to the material
that waé tested?

A. It is consumed in analysis because
it is a spot test and ---

Q. So it’s destroyed in the testing?

A. Yeah. It's no longer there.

Q. Which is why y'all use such a small
amount?

A. Correct.

MR. SHARPE: I beg the Court's

indulgence. Nothing further, Your Honor.
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THE COURT: All right.

‘SOLICITOR HAMILTON: The State
would ask for her to be excused.

THE COURT: All right. Any
objection to this witness being excused?

MR. SHARPE: No objection.

THE COURT: All right. You may
step down. Thank you.

(WIITNESS STEPS DOWN)

SOLICITOR HAMILTON: Your Honor,
the State would rest at this time.

THE COURT: Okay.

MR. SHARPE: Your Honor, at this
time the Defense would renew all the
objections, pretrial motions.

THE COURT: Okay. And I think the
main one that I carefully looked at was the
reason for the stop. And he -- when he
pulled out -- I don't think there's any
question though before he turned on his blue
light, I think he could definitely determine
that that was following too close. And
before that, I guess that's not necessarily

-— wouldn't matter. But at the time befqre

he turned on his blue light, that car did
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look like it was almost underneath the van --
I mean, under the big tractor-trailer truck.
So, you know, I believe there is
just beyond the threshold there. So, I'm
going to deny your Motions.
I'Ve looked at all the Motions but
that's the only one that I thought I needed

to carefully watch. But the other three are

'denied. The other two are denied as well.

MR. SHARPE: All right. Thank you,
Your Honor. |

MR. BRADLEY: Your Honor, at this
time, since the State's rested, we would be
making a Motion for a directed wverdict at
this time. Do you want to hear that now?

THE COURT: Yes, sir. I'll be
glad to hear from you.

MR. BRADLEY: Okay. Your Honor,
you’ ve heard the evidence, Your Honor. Our
directed verdict Motion is based on several
things. And the first of which being the
State has to prove knowledge -- they have to
prove possession first. If my guy is the
person who actually reﬁted the vehicle and if

my guy's the actual one that's responsible
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for the vehicle, of course, anything in the
vehicle he Would be in constructive
possession of, with the exception of what
would be on the young lady's person.

Your Honor, in this case though, the
problem that I don't think the~State Has
overcome 1s putting up a witness that’s
showing any knowledge of intent, knowledge
that my guy knew that that substance was in

the car.

And even the biggest thing, when you

talk about knowledge is, Your Honor, you have
to have knowledge of what the Substance is
that you're possessing. And everything from
the witnesses, all the witnesses here, with
the exception of the last two, certainly
Officer Gibson, YOu know, he himself didn't
even know what the substance was that my
client had at the time or they claim my
client had at that time. It was called
cocailne.

There were no.field sobriety tests
-- I'm sorry. I keep saying sobriety. But
there weie no field tests done to determine

what it actually was. Your Honor, the only
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1 thing that they have against my client really
2 is the fact that my client, that the officer
3 said that my client said.that it was his
4 cocaine. The officer used the word cocaine
5 and he asked my client and my client
6 answered.
7 Your Honor, you can see how that can
8 be pretty ambiguous in this case because
9 number one, the officer himself could have
10 tested it. He could have figured out what
11 the substance was. He did not do that.
12 Number two, with my client saying
13 the cocaine is his he didn't confess to any
14 heroin at all. He didn't say the heroin was
15 his. He never even made a statement that --
16 and 1f it was a true confession he would say,
17 ‘well, it's not my cocaine because that's not
18 |° = what it is, it’s heroin.’
19 And, you know, there's nothing like
20 that that's been put up by the State. The
21 only thing State's put up is the officer gave
22 a reason why he made the stop and why he had
23 a reasonable suspicion to search the car,
24 which really leadé to the young lady who did
25 not have a license and the inconsistencies
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that he sort of created.

Well, Your Honor, on the cross-
examinatioﬁ you just heard, I asked him
about, just about each of those things that
he said that led him to a reasonable
suspicion. And he basically answered that
well, you know, there are certain times and
this is not the case, you know. I said,
‘well, what's suspicious about the fact that
their itinerary was different?’

What's suspicious about the fact
that she says Asheville versus Morganton,
when they're really in the same vicinity; you
know?

What is suspicious about the fact
that they don't have any kind of clothes in
the car? Well, it was a one-day trip, you
know. So, you know, that's just explained to
him once again. I mean, my client said the
lady that was driving the car said it.

‘We're just going and we're just coming back’

and that's it. (Lights go out in the
courtroom) -- whoa! Was I that powerful?
THE COURT: State’s computers

didn’t go down.
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(OFF RECORD DISCUSSION REGARDING POWER OUTAGE)

THE COURT: We don’t have to have
{ights -- unless, Deb (court reporter), are
you okay?
| COURT REPORTER: Yes, sir, converted to
battery backup.

THE COURT: Then let’s keep going.

MR. BRADLEY: And, Your Honor, I'm
reading here from a -- this is a case, a case
from the Fourth Circuit which is State v.
Burgess, Your Honor, were there were similar
facts. And, you know, in the court's
dissent; you know, “we share the Fourth
Circuit's concern regarding the State's
inclination toward using whatever facts
present no matter how innocent or indicative
of suspicious activity.”

The State must do more than simply
label a behavior as suspicious to make it so.
The State must be able to either articulate
why a particular behavior is suspicious. or
logically demonstrate, given the surrounding
circumstances, that the behavior is likely to
be indicative of some more sinister activity

than may appear at a glance.
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And,'Your Honor, you know, I see the
judge’s Opinion. 1In this case that's pretty
much what our directed verdict Motion is. 1In

this case all of the things that Officer

Gibson said were suspicious when I actually

asked him in the context of this stop was it
suspicious and had the suspicion arose at
that time, he said, no.

You know, as well, ‘When you first pulled
her over, did she get out of the car and did
she look like she was in some way, you know,
intoxicated, under the influence? Did you
have reason to believe there was contraband
in the car after speaking with her?’

‘At those particular times, no.’

You know, Jjust the fact that they were
making a trip that was in the same vicinity
does not in and of itself mean that that is
an inconsistency which would lead to a search
of a vehicle for drugs.

This was a traffic stop. . I don't think
that he's articulated anything -- he didn't_
see anything in the car to indicate -- he
didn't say he saw a cigar or anything in the

car, in the front or the back of the vehicle,
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1 to believe that there was contraband. He did
2 not say he smelled marijuana in the car,
3 which is usually the typical -- in my fifteen
4 years, that's the one that is mostly given
5 for a search of the vehicle because you can't
6 contest what the officer said he smelled.
7 If he says he smelled it, he smells it.
8 But in this partidular case, you know, he
9 says, you know that heroin smells 1like heroin
10 and cocaine smells cocaine. But he didn't
11 articulate any reason to believe that theré
12 was any illegal contraband in there that
13 would relate to any kind of drugs.
14 The only thing he articulated was that
15 there were some inconsistencies in stories;
16 wéich you’re going to find that in every
17 case, as Your Honor knows as well. ;
18 There needed to be a red flag. A red
19 flag is just not somebody driving without a
20 driver's license. I don't think that that
21 indicates whether or not you're carrying
22 drugs in the car and gives you a reasonable
23 sﬁspicion to search the car for drugs, Your
24 Honor. And I don't think that they've proven
25 . that this officer had any reasonable
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suspicion that there was contraband in the
car.

He have may have had a reason to believe
that they were not traveling where they were
traveling. I don't know. But I did not hear
anything out of his mouth that would indicate
that there was any kind of knowledge,
presence, plain‘view, any conversations that
he heard that would indicate anything of drug
use.

I see a traffic stop and I would not call
it pretextual because I don't know Officer
Gibson and I thought he was =-- he said what
he said and I thought he was being as honest
as he could be. But I also know that his job
is to be a -- he was a .drug enforcer. And
the stop was made not for the fact they were
following too closely; even though he had
that cause to make that stop. It went down
because they were conducting a drug stop. It
turned from a traffic stop into a drug stop.
It's crystal clear because there was nothing
else to give any other indication when he
said, ‘I'm going to bring the drug dog out.’

No one said, ‘yeah, there's contraband in the
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car.’

You heard what my client said. He said,
‘yveah, the dogs, they hit on the car. You
know, T've seen this before.’ That's not any
indication that there are drugs in the car at
all.

I don't see where this officer had any
reasonablé suspicion to believe there was any
drugs in the car. I think he certainly has
suspicion that this driver may not have been
who she was. At that time, he could have
ascertained who she was by actualiy taking
her to jail.

But, Your Honor, we would ask, based on
that ground, that Your Honor would dismiss
the charges against my client at this time.
Thank you, Your Honor. |

THE COURT: - Solicitor?
SOLICITOR HAMILTON: Okay. Your
Honor, I'm just going to go through the

elements as to why I believe -- and I believe

the rest was kind of the suppression motion.

But I'm going to try to go through this as I
can.

Viewing that in the light most favorable
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to the State, you know, the elements have -
been met and our opinion that the knowledge
element -- I have two cases that I want to
hand up, Your Honor.

THE COURT: Thank you.

SOLICITOR HAMILTON: In these
cases, that's not an element. In one of the
cases, U.S. v»Ollie states that “as long as

\
you find that the Government has proven
beyond a reasoﬁable doubt that the defendant
knew that he or she were in possession with
intent to distribute some substance that
contained an ‘illegal..” -- that was illegal
under the US dfug laws -- “you do not have to
find that a particular defendant knew the

precise nature of the chemical or..” -- sorry,

‘Your Honor -- “the precise nature or chemical

name of the specific control substance. The
law does not require that a defendant knew
the chemical name of the substance, so long
as the defendant knew the substance was
illegal under the US drug laws.”

.Of course, we do have to prove what the
substance ultimately is. But in this case

we did prove that he had knowledge of a

155



156

State of South Carolina v. Kalvin R. Brown 156
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of Cynthia Mitchum - Cross Examination
1 substance when we had -- the officer
2 testified that he said he knew the dog would
3 alert. “The dog will alert.” He obviously
4 knew there was something illegal in that
5 vehicle that the dog would alert to.
6 Additionally, as presented it was
7 consistent that a thousand dollars would be
8 what someone would pay for heroin. So he
9 obviously paid the right amount for the
- 10 drugs, the particular substance that he
11 actually had in his possession.
12 Initially he stated that it was his.
13 The drug was his. That's knowledge of the
14 presence of those drugs.
15 Additionally, looking at the Barbosa case
16 that I handed up, they will --- (interruption
17 by noise from holding cell).
18 (OFF RECORD DISCUSSION)
19 THE CCURT: All right. You may
20 procéed. He (Mr. Bradley) got interrupted,
21 so it’s only fair thatlyou should be as well.
22 You may proceed.
23 SOLICITOR HAMILTON: In Barbosa
24 the court looked at the knowledge of the
25 particular substance to be a sentencing
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factor, as is weight a sentencing factor.

In our law we do have different sections
as to controlled substances. Unaer each
section it states the controlled substance
and it states the amount and it states the
sentencing with each.

I believe based on these cases, based
on Barbosa, that is a sentencing factor.‘
The drug) the particular drug and the weight
of the particular drug as a sentencing
factor. The knowledge would go to the
illégal substance. And we have provén, we
believe, that he had knowledge that he was in
possessién of an illegal substance based on
his behavior stating the dog would alert.

Dogs alert to illegal substances and
that's what was in that vehicle and
ultimately found in this case. So he does
not have to know the particular name,
chemical name. That does not need to be
proven. If that is what they are arguing,
the fact it's needed, then every Defendant
pulled over would say, ‘oh, I thought I was
in possession of marijuana’ and avoid these

extreme sentences that are for heroin. Or
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he can say its cocaine and avoid heroin
sentences. It's not the legislative intent,
we believe. 'We believe based on those cases
that I handed up and that is what was
intended with the way that this statute was
written. .

As I said before, the State fully
intends to prove that this controlled
substance was in fact heroin. We believe
that's an element. And that was proven with
Ms. Mitchum who was on the stand, who did
state an amount of the substance; which was,
I believe, sixteen -- around 16 grams of
heroin. So we have put\evidence in the
record that this was, in fact, heroin, the
amount of the heroin.

We've shown that he was in
possession. He stated that the jacket was
his. He identified the‘jacket as his. The
drugs that he found in the jacket and him
saying that those were his drugs and the
amount he paid for them.

So, Your Honor, we believe viewing

all of this evidence in the light most

favorable to the State, that the directed

158
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verdict should not be granted.

THE COURT: All right. Anything
in response?

MR. BRADLEY: Your Honor, I just
would like to say this and not to -- I don't
want to beat a dead horse. But one thing I
have learned in drug cases, too, is that in
certain cases, particularly when somebody's
fa;ing twenty —-- facing a huge amount of
time. We don't have to prove liability. The
State has to prove their burden(s) beyond a
reasdnable; “Beyond a reasonable doubt” is
prettyvhigh, which is .one of the reasons why
we were actually talking about that
statement, whether or not that statement that
was written in there was going to be placed
-- was going to be given a lot of weight.

In this case, Your Honor, again,

it's not a specific liability crime. There

are elements. The knowledge, the knowledge
element goes to the intent. He did not know
what it was. I think we clearly understood

that. But then the officer didn't know

either. And I just ask Your Honor, if Your

Honor would focus on that and focus on what
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was available to him to find these things out
and how these things could have been cured.

And we haven't heard from the

witness stand yet. So I would just ask if

Your Honor would direct a verdict in favor of
the Defendant;

THE COURT: Well, I believe --
this is the directed verdict stage.

MR. BRADLEY:. Yes, Your Honor.

THE COURT: So I think in light of
the standard that I have to apply that the
evidencé_must be viewed in the light most
favorable to the State as the moving party, I
think they've got -- I think that it would
be appropriate for yoﬁr Motion to be denied.

"Anything else at this point?

Do y'all plan to present a defense?
Do you have some witnesses?

MR. BRADLEY: Yes,.sir. We do plan
fo present a defense, Your Honor. So I would
ask now, are we going to break?

THE COURT: Yeah. Because I think
we need to break for lunch.

MR. BRADLEY: OQOurs is one witness

and possibly the Defendant, which would take
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us beyond ---

THE COURT: Right. So I think we

need to -- let's break until 1:45.
| MR. BRADLEY: That'd be great.

THE COURT: all right.

(OFF RECORD DISCUSSION) .

THE COURT: All right. So let's
resume back at 1:45. And your client is in
custody.

MR. BRADLEY: Yeah. I understand.

SOLICITOR HAMILTON: Thank you,
Your Honor.

MR. BRADLEY: Thank you, Your Honor.

(LUNCH RECESS)
(DEFENDANT PRESENT)

THE COURT: Do y'all need a
minute?

MR. BRADLEY: I think we're ready,

i

Your Honor.

THE COURT: - All right. All right.
I believe the Defendant -- is the State
ready?

SOLICITOR HAMILTON:  Yes, Your
Honor. |

THE COURT: Okay. And Defendant,
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are y'all ready?

MR. BRADLEY: We're prepéred, Your
Honor.

THE COURT: All right.

MR. BRADLEY: The defense calls
Monique Trappier. I thiﬁk she's outside,
Your Honor.

THE COURT: All right.

SOLICITOR ROBINSON: Your Honor,
can we approach?

THE COURT: Yes.

'(OFF.RECORD BENCH CONFERENCE)
(WITNESS TAKES STAND)
(WITNESS DULY SWORN)

THE COURT: Would you please state
your name?

WITNESS: My name is Monique
Trappiér.

THE COURT:  All right. I'm going
to ask you some preliminary questions based
on discussion with counsel. You've been
called to testify in this case in the State
versus Kalvin Brown, okay?

WITNESS: Yes, sir.

THE COURT: Now, I want to -- at
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this point do you realize you're just a --
you're a witness in this case and I've not
seen your statement. I understand that based
on a prior Statement that there may be some
things in there that you may be testifying or
that people expect you to testify that would
incriminate yourself. I want to make sure
that you understand your rights before you go
forward, okay?

WITNESS: - Okay.

THE COURT: Like I say, you're a
witness in this case and I want to advise you
that you have a right to invoke the
protections given to you by the Fifth
Amendment. That means that no person shall
be compelled to be a witness against him or
herself. ©Now, what this means is that you
cannot be required to be a witness against

yourself. And you have a right to remain

. silent if certain matters may incriminate

yourself. You have the right to refuse to
answer any questions asked of you which you
think gives reasonable cause to believe that
the answer might intend to incriminate you.

In other words, you know, may indicate that
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you have committed some crime. If you wish
to exercise this right when asked a question,
then you have to indicate that you refuse to
answer the question because it may
incriminate.

I also advise that you are not the
final decision maker on whether you have to
answer & question or not. That's for the
Court to determine if it's obviously on your
part it's justified. So you understand you
have a right to remain silent in any matters
that may incriminate you?

WITNESS: Yes, sir. I do.

164

THE COURT: Okay. Do you have any

guestions whatsoever about that and do you
need any further explanation of that right?

WITNESS: No.

THE COURT: Okay. And you realize

that admission of any crime —-- again, I don't

know the nature of your testimony, could
subject you to being charged with a crime?
WITNESS: Yes, sir.

THE COURT: That you have not

already been charged with. Do you understand

that?
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WITNESS: Yes, Youf Henor.

THE COURT: Ahd based on that, you
still wish to proceed as a witness?

WITNESS: Yes, sir.

THE COURT: All right. Anything ,
further from the State as far as that issue?

| SOLICITOR HAMILTON: No, Your

Honor. Thank you.

THE COURT: Anything further from
the Defense?

MR. BRADLEY: No, sir.

THE COURT: All right. All right.
You may proceed.

MR. BRADLEY: Thank you, Your Honor.
If it pleases the Court?

THE COURT: Certainly.

MONIQUE TRAPPIER, having been duly sworn
to tell the truth, and noting but the truth,
testified as follows:

DIRECT EXAMINATION

BY MR. BRADLEY:

Q. Would you state your full name for
the record, please, ma'am?

A. My full name is Monique Teresa
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Trappier.

Q. Ms. Trappier, do you know the
Defendant, who is sitting ét the table beside
-—- the young man in the gray?

A. Yes, sir, I do.

Q How do.you know him?

A. We'?e been friends for a while.

Q. ‘I'm sorry?

A We've been friends for -a long time.

Q. You've been friends for a long time.
Did there come a time when you two were
pulled over by an officer while y’all were in
the car together?

A. Yes, sir.

Q. Okay. And do you remember that date
pretty well?

A. Yes, sir, I do.

Q. Okay. I want to ask you a couple of
QUestions about that. The first question was
do you recall why you were pulled over?

A, Yes, sir. I was -- we were pulled
over for following too closely.

Q. For following tob closely to what?

A, To, I guess a vehicle.

Q. Another vehicle or truck?
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A. A truck. There were trucks on the
road. There was only trucks.

Q. When you were pulled over was it
explained to you why you were pulled over?

A. Yeah, the officer said that that's
the reason why he pulled me because I was
following too closely.

Q. You were following too closely?

A. Yes, sir. That's right.

0. Okay. And did that -- when he
pulled you over, did that result in you being
arrested or Were you allowed to go home?

A. No, I was not allowed to go home. I
wasn't arrested for following too closely but
I was arrested.

Q. Okay. You were arrested. Can you
explain to the Court why you were arrested?

A. The officer placed me under arrest
because he said that I had given him false
information.

Q. And what type false information did
the officer say you gave him?

A. Well, at that time -- he didn't say
then, but after we got to the, down to the

station, I guess, you know, he asked my name.
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1 I gave him a name that wasn't my true name.
2 Q. Okay. So you gave -- you did, on
3 the scene, give him a name that was not true
4 name?
5 A. Right. 'It's an alias. It was an
6 alias.
7 Q. Okay. And why did you do that?
8 A. Well, basically, I was —- that's
9 what I usually do. And I kind of knew I was
10 ~- I was driving under suspension.
11 Q. So basically you said that's what

412 you normally do. When you say that, explain

13 what that means? |
14 A. You know, I really don't get pulled
15 over and drive under suspension. But at that
16 time that I was being pulled over, I had
17 already decided that I was going to give him
18 the alias instead of the real name.f
19 Q. And, again, I guess you'd done this
20 before?
21 A. Not really. Once or twice.
22 Q. So you have done it before?
23 A. Yes.
24 Q. Is that correct?
25 . A. Yes.
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Q. Okéy. And you gave a false name
because you knew your license was --—-
A. Suspended.j
--- it was suspended?
Yes, sir.

Q
A
Q. Do you actually have a license?
A Yeah.

Q

. Okay. But it was suspended at that

A. Yes, sir.
Q. Okay. Are you aware that an illegal
substancevwas found in the car that day?
A, Yes, I am.
Q. Okay. Are you aware of what that

substance was?

A. Yes. It was the cocaine/heroin
mixture.
0. It was cocalne heroin. Was it

cocaine and heroin or ---

A, Yes, it was. It was cocaine and
heroin.

0. Okay. And, also are you aware that
there was other evidence found at the scene
that day?

A. Uh-huh. Yes.
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Q. Okay. What other evidence are you
awarevof that was found that day?

A, They found a piece of crack cocaine.
And, also, my pipes were found too. So there
were paraphernalia. A few of my pipes as
well as my telephones. That'é all that was
found that day.

Q. Okay. CIf T may, I'm going to refer
to what --- |

MR. BRADLEY: Your Honor, may I
approach?
THE COURT: Yes, sir.
DIRECT EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. -- to what's been marked as State's
Exhibit -- I'm sorry. It's Defendant's 1.
Take a look at this picture.

MR. BRADLEY: Your Honor, I think
this is the one-you've already seen.
DIRECT EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. Okay. Take a look at that picture
and tell ﬁé_do you recall the contents, those
contents being in the vehicle you was

driving?
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A. Well, yeah. That's my cigarette
pack. And those are the pipes and those are
my three phones. And, of course, thefe's Mr.

Q. Okay. Hold that up and show the
Court which phones were yours.

A. What, I show the judge?

0. Show the Judge which phones were
yours? |

A. Okay. Well, this is mine; This is
mine. And aiso this is mine.

Q. So are you pointing to the first
three from the left.

A. Yeah. This is my phone. This one's
also mine and so is this one.

Q. Okay. Were all those three phones
operative at the time? Did they work?

A. Yes.

Q. They did work? Why did you have
three cellphones?

A, Well, I use one for apps and one for
games and one for the internet.

Q. You pay three phone bills?

A. Yes.

Q. Are those pretty big or are they ---
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A. They're ten dollars ($10). Prepaid

pretty much. Ten dollars ($10), buy a card.

‘Put the minutes on it, and use it up.

Q. Are you employed?

A, Not currently I'm not.

Q. At that time? How could you afford
to pay for thfee telephonesé |

A. Well, I pretty much get money the
best way I know how. I mean, I do what I
have to do to support my habit and to support
myself.

Q. Well, let's talk about the habit.
What habit do you have?

A. Well, I've been using drugs for --
if it's okay to say that. I've been using
drugs for a long time.

Q. Well, this is a Court of law. And
Your Honor will tell you if you're getting

out of range.

A. Okay.

Q. Where we're here to do is get the
truth.

A. QOkay.

Q. You know, you say a long time. Is

that three years? 1Is that thirty years?
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A. I have a son that's twenty-two years
old so it's been close to twenty years.

Q. So you've been using drugs for

‘twenty years. What type drugs have you been

using for twenty years?
\A. The first thing I étarted out using
cocaine. And then that kind of like
escalated to other things such as heroin and
a little weed here and there. But my choice
drug 1is heroin/cocaine.

Q. Do you recall around what time you
may have gotten hooked on heroin?

A. It's been a long time. I was around
maybe -- it's been some years. Like, I want
toAsay maybe twenty-five, twenty-six.

Q. Do you remember around when you
first got hooked on heroin?-

A. Yeah.

/Q. Was there some event that happened
in your life that made you wound up doing it
or --—-

Q. Well, yeah. <Cocaine was originally
my drug of choice. And -- I'm just very
emotional about it. i was going through AA

-~ (emotional) -- sorry. I was going through
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a phase in_my life where I had lost a lot.
When - well, when I was using cocaine, it
wasn't just enough for me.

Q. | I'm sorry.

A. It wasn't enough for me. It wasn't
enough‘for me. I'm sorry. It just wasn't
enough for me. I was married. At one time
my children -- my husband got arrested and he
was all that I really knew. He was all that
I depended on. And when he left, I didn't
kqow what to do, I then would resort to
drugs.' I'm sorry.

MR. BRADLEY: May I approach, Your
Honor.
THE COURT: Yes, sir.
DIRECT EXAMINATION CONTINUED
BY MR. BRADLEY:
Q; You okay?

A. I'm sorry. So, I apologize. But I

‘went through a lot in my life, which

escalated, you know, from the cocaine to the
heroin because the cocaine at that time
wasn't enough. You know, it just wasn't
enough for me; that was basically it.

Q. Have you ever been to a drug rehab
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or any type of drug dependency program to
help ---

A. Yes, I have. I have been to the
Chrysalis Center in Florence. I get a little
medical there for -- to try to get clean off
of drugs.

Q. Okay. And were you clean at the
time you were released from there?

A. Yeah, I was.

Q. And how long did you stay clean?

A. Three years after that. And then
went back out on the streets and I kind of,
like, let a lot of the things that happened
in my life, I kind of like used that as an
excuse to use drugs; which was wrong at the
time, but I did it anyway.

Q. So even éfter you, when yoﬁ got out
of the rehabilitation center, you started
pretty much doing what you were doing prior
to going into rehab?

A. Yeah. Well, yeah, I was ---

Q. So rehab did not work for you?

A. It worked but only for a small time,
amount of time. I mean, 1t didn't last.

Q. Okay. And have you now cured your
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drug addiction?

A. Yes—-and-no. I've have still been
indulging in drug use. You know, an
addiction is a very powerful thing and so I
have not completely stopped using drugs, you
know. |

Q. Okay. And I'll ask you this
question. Are you under the influence of any
drugs or anything right now that would
prohibit you from giving truthful testimony
to this court today?

A, No. Right now, no.

Q. Okay. Were you yesterday?

A. No, not yesterday either.

Q. Okay, were you the day before
yesterday? |

A. No, sir.

Q. Okay. So at least three days you've
gone and have not had any drugs; is that
correct? |

A. Yes. That's correct.

Q. Okay. On the day that you all were
éulled over, I think Officer Gibson pulled a
substance out the back seat of the car.

A. Uh-huh.
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Q. Do you recall that?

A. Yes, I do|.

Q. Okay.

And T think he called it

cocaine at that time.

A. Yes, he did.

Q. Do you recall that?

A. Yeah. He

(

did, cocaine.

Q. Do you know who that heroin, which

was referred to as

cocaine back at that time,

whose drugs was that?
A. It was mine.
Q. It was yours?
A. Yes, it was.
Q. Okay. And why would the Court

believe that that was yours?

A. Well, I mean,

drugs, you know, th
put it there. I me
belonged to me. So
would they believe
i£ there. I know w

Q. Well, you
you know, that's kil
last moment. So my;

go back.

it's mine. I use
at's -- it was mine. I
an, to be honest, it

, I mean, it was like why
-- but I was there. I put
ho it belonged to.

said you put it there but,

nd of convenient at the

question is -- I want to
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A. Uh-huh.

Q. When did you get a chance to put
that -- he rented the car. Not you.

A. Well, I put it in the night before.
You know, it was the night before. It was
just the day we left. It was actually the
night before. I really did put it in the
wrong Jjacket pocket, but ---

Q. The wrong jacket pocket?

A. Yeah.

Q. Now, explain that to the Judge;

A. Well, both our jackets were in the
car and I put it in there. But -- I think I
was really high at the time. I was under the
influence. Usually, I just don't stick my
stuff in someone else's stuff. I really just
keep all my stuff together.

Q. Uh-huh.

A. But this particular night, I had put
it -- just went and stuck it in the car and

went back about my business.

Q. So 1in what city did this occur?
A. In Georgetown County.
Q. So you were in Georgetown County.

Did you buy the drugs in Georgetown County?
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A. Yeah.

Q. You boughit the drugs in Georgetown

County?
A. Yes, sir.
Q. Okay.

you somehow got it

you explain to the

And when you bought the drugs

in his coat pocket. Can

Judge how did that happen?

A. Well, like I said, the night before

I had put it in there. But I was kind of

high. I was under

usually, like I sai

the influence. But

d, I don't stick it stick

it in my stuff in other peoples' things. But

I believe at that time I was high.

have stuck in the ¢

are in the back sesz
what I done.
intentionally just
didn't belong to.
honest misstate.
Q. If a male

where was the male

But I
cat. Both of the coats

1 t. And that's basically

You know, it was not

to put it in the coat it

It was just really an

coat was in the back seat,

at that time?

A. Well, he wasn't inside the car. He
was -—- I believe he might have been at a card
game. He wasn't inside the car. We had not

been in the car that night.
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Q. So are we talking about the same car
that you all were stopped in?

A. Yeah.

Q. How did you get control of that
vehicle?

A. Well, it was his -- he rented the
vehicle.

Q. Uh-huh.

A, You know, I knew we were going on a
trip. And like I said, I believe he was at a
card game or whatever that night before. And
so when he did call me for us to leave, and I
got back to the House, I offered to drive.
You know, because I believe he had been up
most of the night, probably playing cards or
whatever, had a card party or whatever and so
I offered to drive because I knew he was
tired.

Q. So this is the next morning you
offered to drive the car?

A. Right.

Q. What I'm trying to go back to is
when you bought the drugs?

A. Yes.

Q. Was the Defendant with you when you
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‘intention of travel
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purchased the drugs

?

A. Oh, no. No. Oh, no. No.

Q. Okay. The Defendant was not with

you?

No, sir.

. You purchaéed the drugs yourself?

Yes, sir.

No.

A
Q
A
Q. Was anyone else with you?
A
Q

. Okay. After you purchased the

drugs, what did you
A. Well,

used some.

stuck it in the car.

0. You stuck
A, Yeah.

put the rest in the

Q. And you put it in the car,

A. No,
leaving and traveli
I was taking my stu

but it's the truth,

I always.

do?

I went back to my house. I

And I put it in a bag and got,

Got what I needed out

it in the car?

I got what I needed out and

car.
why?
in the house?

I knew we were
ng the next morning.«/And
ff with me. I'm sorry,
you know.

I had every

ing with my stuff.

Why
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1 Q. So what you're explaining to the
2 Court is you were planning on taking that
3 with you the next day on the trip?
4 A. That's right.
5 0. That's correct. Okay. When the
6 .~ officer pulled it out he asked whose it was?
7 A. Yes.
8 Q. And did you alert the officer that
9 it was yours?
10 ‘ A, No, I didn't.
11 Q. | You did not?
12 ‘ A. No, I didn't.
13 Q. In fact, you didn't say anything to
14 the officer about it being yours; is that
15 correct?
16 A. That's correct.
17 Q. Okay. Did he subsequently take you
18 to the station and question you about it?
19 | A. Yes, he did.
20 Q. Okay. What did he ask you?
21 A. He just asked me what it was, what
22 was it. ‘What is this?’
23 : Q. Okay.
24 A. You know, he didn't really ask me as
25 to ownership or who it belonged to. He just
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basically held it up and said ‘what is it?’

Q. Okay. And what was your response to

that?

A. I told him it was cocaine.

Q. You told him it was cocaine. Did
there come a time, |and you were -- actually,

were you released from-.jail anytime_sooh?
A. Yeah. T was put in jail that day
and the following morning.
Q. Okay.v And what were you charged

with?

A. They charged me with giving false
information to police. And they also charged
me with driving under suspension.

Q. Driving under suspension?

A Uh-huh.

Q. But you didn't get charged for the
driving too closely; is that correct?

A, No, that Lind of puzzled me. But,
no, I didn't get a|charge, a ticket or a
charge with following too closely to no
truck.

Q. And you were not charged with the

package that was found in the vehicle?

A. No.
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Q. And I'm talking about the fact that

it was called cocaine and ultimately it is

heroin?
A. No.
Q. Okay. Have you ever gotten a call

from anyone in York County about that heroin,
about those drugs that were in the car at
that time after you bonded out of jail?

A. No, I didn't.

Q. So you had no call from'anyone?

A. No.

Q. Did you get a call from an attorney
right after you got out, inquiring about this
case, inquiring about whether or not this was
your drugs?

A, No, I didn't.

Q. You did not.

A. No.

Q. Okay. Do you recall coming back to
York County to talk with law enforcement?

A. Yes, I did. Yes, I do recall that.

Q. Do you recall when that was?

A. That was in February -- I mean, I'm
sorry. It was at the end of the year.

0. It was some time toward the end of
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the year?
A. Yeah.
Q. Okay. But was it aroﬁnd -- was it

later in September?

A. Yes.

VQ. Okay. Was it maybe somewhere around
between October and December?

A. October and November, yeah.
November.

0. But you just don't recall the

particular date.

A. November. It was in November.
Q. It was in November?
A. Yes.

Q. Okay. And why did you come up --
did they call you to come up to York?

A. No. No.oné called me to come here.

Q. No one called?

A, No.

Q Okay. Why did you decide to come up
here?

A. Well, a couple of things. One of my
first reasons because I had -- for most of
the year, since the stop and since Mr. Brown

had actually tooken ownership of that, I felt
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guilty a little bit because they, in fact,
were my drugs. And I really didn't want him
to go own -- to really go -- to get in
trouble by something that wasn't his. I felt
kind of scared at first that some serious
stuff was happening here, was going to happen
to him. And that's really not right. And
it's not fair to him. Because in the first
place, he lied to protect me in the first
place. .So I felt pretty bad.

Q. Well, you know, if -- you've said
the reason is because he lied to protect you.
Why didn't you try to clear it up that day?

A. Well, I had been going through -- I

really didn't know the seriousness of it, of

- the actual charge. But for most of the time

through the year, I had been getting high off
and on and not really looking at what would
happen or what the outcome would be. I

\
really wasn't paying attention to —-- you
know, it's like I woke up one morning and I
was like, you know whét, this is not -- I
can't do this.

Q. Now, let me just ask you directly.

Did somebody call you up or talk with you and
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tell you to come into court and take this
charge?

A. No. Nobody knew what I was trying
to db. No oné had an idea. This was
something that. I had decided on, pondefing
and thbught out, and nobody had to call me to
come and do this. It was only right.

Q. Did Mr. Brown call you and talk with
you about these charges?

A. No. He actually didn't have a clue
that I was here. You know, that I'd come.

He found out, of course, but he really didn't

"know. When I came and made that confession

and signed that statement,’he had no clue.

Q. Okay. You said made a confeséion
and signed a statement. Are you indicating
that when you came up here you actually wrote

out a confession? .

A. No. I didn't write out a confession -

out. But, you know, I spoke with an officer
who -- I signed it.

Q. Okay. Do you recall the name of the
officer?

A. Her name, I don't remembér. Her

name was Jan, Ganning (phonetic) or something
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1 like that. |
2 ' Q. I am going to show you a document
3 (SO MARKED AS DEFENDANT'S EXHIBIT 2)
4 | COURT REPORTER: Defendant's
5 Exhibit Number 2 for identification. Two
6 pages. |
7 ~ MR. BRADLEY: Your Honor, do you
8 | need a copy of this while we're going over
9 testimony?
10 THE COURT: No, sir.
11 MR. BRADLEY: I'll present that.
12 . DIRECT EXAMINATION CONTINUED
13 o BY MR. BRADLEY:
14 Q. I'm going to show you a copy of that
15 . document. I want yéu to take your time and
16 look over that document. And then I'm going
17 ‘ to ask you a couple of questions. /
18 \ SOLICITOR HAMILTON: . Your Honor, I
19 object to her reading from the statement.
20 “She can testify based on her memory and he
21 | can impeach her with that statement; She has
22 -— otherwise, we would object.
23 THE COURT: All right.
24 | ‘MR. BRADLEY: I believe it was
25 November 6. It was to refresh the witness's
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recollection.’ She certainly can read her own
statement.

THE COURT: | If she can't remember
what she said then she can use it to reflect.
I mean, 1f she is being asked what she
remembers what she said, she —-—-

MR. BRADLEY: Well, I mean, she
didn't even remember the name of the officer,
which is actually on the statement.

THE COURT: Well, ask her and see

if she knows?

MR. BRADLEY: I'm sorry.
THE COURT: Ask her and see.
MR. BRADLEY: I did. I asked her

just now did she remember the name of the
officer —---
THE COURT: No, I'm talking about
does she remembers what she said.
| MR. BRADLEY: Sure. Sure.
DIRECT EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. Do you recall the substance of your
meeting with whoever you met with that day?

A. Yes.

Q. You do recall that substance?
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A. Yes.

Q. Okay. I'11l take that document back.
Can you.explain to the Court what you told
law enforcement that day?

A, I told -- I spoke with —- actuélly,
when I came in, I spoke with the district
attorney, I guess. .

Q. Do you recall which district
attorney you spoke with?

A. This young lady right here.

Q. Well, there are two young ladies
here, which one you spoke with?

A. The one in the.—— the blonde.

Q. Okay. You had a conversation with
the Solicitor?

A. Yes, I did.

Q. Okay: And what was that
conversation aLout?

| A. Well, when I came here I had went
and told her -- I spoke with someone else who
was at the desk. And I explained to them
that I was here and I needed to speak to
someone regarding a case.

Q. Okay.

A. And that young lady, in fact, told
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us that we had to come back in a few minutes
or whatever. And, so, I came back and this
young lady here is the one that I spoke to
first. |

Q. Okay. And what was said during that
conversation?

A. I had toldvher the reason that I was
here, to make a confession, and the reasons
why I came. And I just needed to know what I
needed to do and who I need to speak with in
regards to the case. And she asked me in
regards to who. And I had explained to her
that it was Mr. Brown's case and that I was
also involved in the case.

Q. Okay. Did she take a confession
from you?

A. No, she didn't.

Q. Okay. Well, how did you get to the
confession? |

A. Well, she got on the telephone and
called someone and she had -- or over and
over again she’d said that this was over her
head and this was nothing she could do. But
that if she got on the telephone and spoke

with someone and whom that person was, I

r
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guess, well, turned out to be the district --
the drug enforcement people. And those were
the people, I guess, that she directed me to
talk to. Because her words were that this
was over her head. This was nothing she
could do about this.

0. Okay. Prior to this meeting with
the Solicitor and the police officer, had you
ever met me before?

A. No, I have never.

Had you ever talked with me before?

A. No, sir.

Q. Had any discﬁssions with me before?

Aa Yeah. Well, we spoke -- before
then?

Q Before you actually went in —---

A. Oh, no. no.

Q --~ November?

A. No. No. No. I didn't even know --
didn't know who the lawyer was.

Q. Okay. Cén you tell the Court what
you told the officer that you were confessing‘
to?

A. I spoke with the officer after some

time. We went, I guess, in a room Or
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whatever. I guess 1t was an interrogation
room Oor whatever the kind of room it was.
And I spoke with her and I told her, ‘Well,
ma'am, I'm here to make a confession. I
would like to make a confession. I don't
knowvwhether it's going to be a formal
confession or whatever. I don't know
anything about it. I'm giving a ‘confession.’
And at some time she went and got a computer
or whatever and came back with a computer and
asked me, after going to do some paperwork or
whatever, was I ready to make a confession.
And what was I here to confess about. And I
told her that I'm here to take ownership of
some drugs that one of my friends was charged
with that doesn't belong to him.

| Q. Okay.

A. And at that time she went to typing
on her, liké a little laptop, like what she
(court reporter) is doing.

Q. QOkay.

A. And she asked me -- that she's going
to ask me what took place during the stop.

0. Okay. |

A. Which led up to I guess why I was
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coming to make the confession. And I had to
explain to her that I really had wanted to
make a confession because, you know, it was
feally on my conscience about -- I just
couldn't go on much longer.

Q. So what was the substance of your
confession?

A. I told them that I had indeed put
the drugs in the pocket, that it was mine.
I'd also told them what type of drugs it was.
How much I spent for it. What happened on
the day of the arrest. And those were pretty
much the questions that she asked me.

Q. Okay. Did Mr. Brown know that those
drugs were in that jacket pocket?

. No, he did not know.

And how do you know he didn't know?

LR O

. Because I'm the one put it there.

Q. Well, did you may have been the one
that put it there, but if he grabbed that
jacket any time after that ---

A. No. He didn't touch the jacket.

Q. --- if he put his hands in his

pocket then he would have known?

A. He would have known. And I probably
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would have been cussed out or somethihg like
that. But he/didn't use the jacket at all.
It actually -- we really didn't have a need
for the jacket\then.' We were inside the
vehicle, you know. So, no, he didn't have
any ideé that the drugs were there until they
were actually pulled out of the pocket.

Q. The officer pulled out -- and I

showed you a picture just now that I think

it's some crack -- some pipes that are in
there?

A. Yeé, sir.

Q. Okay. Whose pipes are those?

A. They would be miné.

Q. Okay. And if those pipes were
actually tested.for residue, what type
residue would come out of those pipes?

A. Oh, wow. You'd get coéaine, you'd
get some crack. You'd get a little heroin.
You'd get -- I use those pipes for_two or
three different things, you know. One for my
cocaine, one for my crack. I mean, you know,
I use them for whatever I need to use it for.

Q. Do you sell dope?

A, No, I'm not a drug seller. I've
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been an addict a long time. I've never sold
drugs. I just pretty much like to maintain
what I have just without having to go on the
street over and over and over again and
subject myself to fhings that ---

Q. Okay. You mean go on the street

over and over again, do you buy from one ---

A. Yeah. I just buy from one person.

Q. Where did you get a thousand dollars
to buy this?

A. _ Well, a\yoman who's an addict, such

as I am, I've been in the streets a long

time, sir. And I have done a lot of things

~not to be proud of that I've done to get my

drugs. I have done unearthly things
sometimes, but I support my habit. You know,
I don't try to rob and steal from anybody,
but, you know, I've prostituted at times.
I've done things -- I mean, this is not --
I'm not trying to be proud -- I'm not trying
to make it sound like that's the right thing
to do or that's the good thing to do but I've
done some bad things to get my drugs.

Q. Why aren't you actively seeking some

help for your drug addiction?
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A. You know, I have this really bad --
another bad habit about myself. I feel 1like
I can pretty much overcome things, overcome
my habit. It’s a false way of thinking, it’s
not a. good way of thinking. Sometimes I'm

just superwoman, that I can just overcome

-this. You know, I don't need the help. But

in actuality, I do.

Q. Has anyone offered you any help in
the last year to try to get you into a rehab
program?

A; Well, yes. Yes.

Q. Okay. Who did?

A. Well, my mom has. My sister, she's

always on me about going and getting some

help. And -- I'm sorry.
Q. Were you finished with your answer?

A, No, sir. -And this -- Ms. -- I don't

even know what her name is.

Q. Who are you speaking of?

A. This young lady.

Q. The Solicitor?

A, Yeah. The Solicitor. Even she-
offered to help me.

Q. When did she offer to help you?

197



198

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of Monique Trappier - Direct Examination

A. The day I came 1in.

Q. I'm sorry?

A. The day I came in.

Q. So the day you went in to make a
confession, they offered you help?

A. Yeah.

And did you accept that help?

A, At first, (affirmative nod).
Q. You did?
A. At first I did. But then I -- but

there was some other issues at home, and
which I couldn't do it.

Q. You couldn't do it or you didn't
want‘to do 1it?

A. I just didn't want to do it, at
first.

Q. You didn't want to do it?

A. (No verbal response)

0. Do you recall, did they have you
sign your confession? The document that you
-- did they give'you a document to sign when
you were there?

A. Yes, sir. They did.

Q. Okay. And you signed that document

acknowledging that it was your signature?
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A. Yes, sir.
Q. Okay.

MR. BRADLEY: Ybur Honor, at this
time I'd like to move to.introduce the
statement into evidence that Ms. Trappier
actually signed.

SOLICITOR HAMILTON: The State
would object, Your Honor. I believe the
testimony is on the record that is the
substance of that statement. The statement
is not necessary.

MR. BRADLEY: All right. Well,
the statement's -- we haven't gotten her to
read the entire testimony. Your Honor, it's
a statement that was taken at that time so
it's clearly relevant to what she told the
officers at that time. i

THE COURT: I'm going to accept
it. I'm going to let it in. Just like‘I
said ---

(SO ENTERED AS DEFENDANT'S EXHIBIT 2)

199

MR. BRADLEY: Thank you, Your Honor.

DIRECT EXAMINATION CONTINUED
BY MR. BRADLEY:

Q. Ms. Trappier, I guess people are
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1 going to find it hard that you just had a
2 come-to-Jesus and just decided to come in
3 here'to just spill your guts and tell them
4 the truth. Do you know what the penalties
5 are for what you had? )
6 A. No. I know what he's been faced
7 with and that that -- I mean, I really don't
8 care what the penalties are.
9 Q. Well, I'm asking do you know what
10 . you would be faced with?
11 A.. Yeah. I guess I would be faced with
12 time or whatever I have to do to. It was
13 still mine but I feel like I was wrong. It
14 belénged to me so whatever happens, and that
15 -- you know, sometimes they say that you
16 suffer consequences by the choices that you
17 make in life. And sometimes my choices got
18 to make for -- so whatever consequences that
19 are behind me, i'm willing to take it.
20 Q. Do you recall thé date you gave that
21 statement? You say it was around November.
22 Is that correct?
23 A. Yes, sir. Uh-huh.
24 | 0. Okay. It is now February, am I
25 cbrrect? Have you been charged yet?
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A. No, sir. I have issues with that
because no one called me. No one tried to
get in touch with me. I didn't know what was
going on until -- about it. So I didn't know

what to think, but I haven't been charged.

Q. You haven't been charged? ,
A. No, sir.
Q. Has any officers visited you about

this charge?

A. No, sir.

Q. Okay. Any other agencies visit you
about this.charge?

A. No, sir.

Q. Do you have kids?

A. Yes, sir, I do.

Q. Do you know that if you are
conVicted of this charge that you may lose
custody of your kids?

A. Yes, I do.

Q. You do? And in spite of that you're
still willing to come in and actually testify
that that is your drugs and you're telling
the truth?

A. Yes, sir.

MR. BRADLEY: No further questions
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for this witness at this time, Your

Honor.
DIRECT EXAMINATION CONTINUED

BY MR. BRADLEY:

Q. Please answer any guestions the
prosecutor may have of you?

A. Yes, sir.

CROSS-EXAMINATION

BY MS. HAMILTON:

Q. Hey, Ms. Trappier, how are you?

‘A. Yes, ma‘am.

Q. Do you need a second to get your
composure?

A. Please.

Q. (Pause) -- are you ready?

A. Yes, ma'am.

Q. Okay. I just want to understand how

do you know the Defendant? How long have you

known him, time period?

A. It's been a few years.
Q. How many, four years?
A. Yeah, about -- for years, yes.

Q. So not eight years?
A. We know each other for a long time.
!

But we've been friends for about four years.
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Q. Four years, okay. And do you live
with him?

A. No, I don't.

Q. Did you»live with him then?

A. I lived wifh him at one time. He's
the type of person that will take anybody in

and I -- at a couple of points of time in my

life that I needed a place to stay. I had a

place to rest my head. I had been maybe up
or high for a week or two or whatever and
really needed to someplace to sleep or
something like that, but couldn't go home or
whatever.

Q. Okay. You were on hard times but
you paid a thousand dollars for these drugs,
yet you needed a place to stay?

A. Well, that was two years ago. You
know, that was during the time -- that wasn't
recently. I really don't really have a
problem with a place to stay becauée I have a
mama that loves me. I have sisters that love
me, I have family members and friends that
really love me.

Q. Okay. All right. Now, on February

18 of 2015 ---
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A. Uh-huh.

Q. -—-— you stated that you were with
him. Did y'all live together at that time?
Y'all were ;aning together?

A, No.

Q. You said that y'all'were staying
together that night?

A. Well, he'd been to a party. I live
in the country. He lives in the city. But \
we have spent time together. He's my friend.

Q. Now, you stated you were -- I
remember you stating you were so high that
you put the drugs in the wrong pocket. But
where were your crack pipes?

A. My crack pipes were with my
cigarette pack.

Q. Where was that located?

A It was in the back seat.

Q. kaay.\ Was it in your pocket?

A It probably was in my pocket or on
the side of the door, whichever one they
found it. They found a ~---

Q. Was it in your jacket pocket?

A. No, I don't think ---

- Q. The crack pipes weren't in your
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jacket pocket? _ : ,

A. The crack pipes were in the
cigarette box. And the cigarette box was in
the back, in the back seat as well.

Q. Okay. Where the jackets were?

A. Yes.

Q. Okay. And it was laying in the back
seat, not in the jacket?

A. At that point in time, maybe it
could have been in my coat pocket but it
could have fallen oﬁt because, you know, I'1ll
reach back there and grab them, grab my
jacket to get out and go to whatever, in the
store or whatever, to get gas or whatever.
But they indeed were in the back seat as much
as I can ---

Q. I'm just trying to figure out how
you were so high at the time that you
couldn't figufe out where to put the drugs
and whose jacket Was whose, but you managed
to put the crack pipes in your jacket?

A. Well, ma'am, I had already stated
ea}lier that the night before, you know, I
had been getting high for a couple of days.

And the night before, I went inside the car

205



206 !

10
11
12
13
14
15
16

17

18

19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown 206

Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of Monique Trappier - Cross Examination

and I stuck the jacket -- it was dark. It
was like 11:00, 12:00 at night. I just
opened the car door and stuck it in a pocket.
I really didn't intend to stick it in his
jacket pocket, but I had put it inside the
pocket.

Q. Let me try to keep on track. So you
put/the drugs in the jacket pocket.

A. Uh-huh, (affirmative nod).

Q. You stated it was in a bag, that you
put it in?

A. Uh-huh.

Q. So that it was in like a plastic
bag. When YOu put it in the pocket, it was
just in a plain plastic bag, right?

A. Uh-huh.

Q. Was it wrapped?

A, It was wrapped.

Q. Were you aware that the drugs were
actually not found in a bag? They were found
in a toothpick container?

A. Well, I think that the toothpick

container contained the crack and stuff like

that. So the toothpick container might have

contained that or whatever, but they still
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were wrapped in plastic. The cocaine was in
plastic. )

Q. Within the toothpick cog}ainer?

A. Okay. But it was still in plastic.

0. All right. And going back to the
scene, I think I addressed -- oh, I do waﬁt
to talk about something that you had said on
direct examination about the phones. ~ Now, on
scene you told officers two of those phones

were yours, not three?

A. Well, ---
Q. There were three?
A. But pretty much -- if I told the

officer there were two of them, actually you
can see there were more than two phones. And

so the ones that I claim are three, the three

- phones. The one phone was already in the car

because I already only used this one and this
one. That one, I think the battery had been
dead that night before. So, you know, | |
actually when he held the phopes up, he
didn't hold up all three of those phones. .
You know, he only held up one phone.

Q. You said you normally give a fake

name, sSo it's pretty normal for you to lie?

207



208

State of South Carolina v. Kalvin R. Brown 208
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016

Testimony of Monique Trappier - Cross Examination
1 A. Well, yeah. I have lied.
2 0. Okay. And so you lied on the scene
3 that night also about your name?.
4 A. Excuse me?
5 Q. You lied on scene about your name?
6 A. About my name. Well, actually, I
7 told -- yeah. I havé a lot of aliases: Lisa
8 Trappier, Anita Trappier, Teresa Trappier.
9 You know, they're -- I never change my last
10 name.
11 Q. Yeah?
12 A. I mean, not that that's the right
13 thing. But I always use my aliases. You
14 know, I've done that -- especially if I know
15 I'm driving and at that point in time. T
16 just don't go around and give people my .
17 false, you know, a false name. But for at
18 that time, I knew that I was driving. I knew
19 that I was driving and I didn't have my
20 licenses. It was under suspension. SO, you
21 ' know, the ---
22 Q. Let me ask you something.
23 A, Yes.
24 | Q. So on scene you also gave him a
25 pirth date of [ G-
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A. Uh-huh.

Q. But your real birth date is [ ]
B correct?

A. Yes, it 1s. Yes.

Q. Okay. So you lied about your name.
You lied about your birth date?

A. Right.

Q. So at the beginning of the traffic
stop you've already lied to the officers
twice, right at the beéinning of it.

A. Well, he didn't really know that I
had lied because first of all, he didn't --
the officer to me that morning, they didn't
really_find out what my real name was until.
after we got to the police station. So it
wasn't like he knew I was lying.

He -- it was, to me, his job to find out
who I was. I mean, even if I told him I'm
'‘Nita Trappier, which is what I told him,
that name, that is a name that he could look
up on any NCIC and find out that that's a
true name. r

Q. I do want to ask you. You have
some, a few crimes of dishonesty in the past.

A. Uh-huh.

209
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1 Q. Giving false information?

2 A. Yeah. ‘

3 Q. 7/15.

4 A. Yeah.

5 Q. Shoplifting. Do you remember that,

6 20157

7 A. Yeah. I remember.

8 Q. Financial transaction card 200872

9 A. Yeah;

10 Q. And giving false information to

11 police, 20157
'12 A. Yeah.

13 Q. So ——-

14 A. Did you see the credit card charges
15 in there, too?

16 | Q. I'm just -- so are you telling the
17 truth today? |

18 A. Well, I told the truth already.

19 Q. Okay.

20 A. When I told the officer what my real
21 name was, that was the truth.

22 Q. Okay. Are you and Kalvin still

23 friends?

24 A. He's kind of upset with me but,

25 yeah. I'd like to say he's my friend still.
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Have you spoken to him lately?

Yeah, I speak to
Okay.
We are friends.
Okay.

I don't know what

would say that he's a dear

know, for whatever reasons

say that.

I‘feel that, ye

truly a dear friend.

Q.

Okay.

you would try to take a ch

him?

A.
Q.
A.

He did for me.

:him all the time.

So you are friends?

Pretty close friends?

he would say but T
person to me, you
that I'm going to

s, he truly is

And such a good friend that

arge to protect

Oh, he did for you.

Took a charge for me.

So all of these things you're saying

that you possessed these d

Yeah.

rugs?

They're mine.

You knowingly possessed heroin;

And cocaine.
And cocaine?
Uh-huh.

Okay.

211

211



212

10
11
12
13
14
15

16

17

18
19
20
21
22
23
24

25

State of South Carolina v. Kalvin R. Brown
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Testimony of Monique Trappier - Cross Examination

A. And crack too.

Q. There was only heroin in this case.
So —-—- no cocaine. But you knowingly
possessed them on February 18%, 2015 ---

A. Uh-huh.

Q. ~—- knowingly possessed heroin in

excess of fourteen grams?

A. Uh-huh.

Q. You did say yes on the record;
correct?

A, “Yes.” I'm saying yes on the
record.

212

Q. Okay. Now, how did you get to court

today?

A. How did I get to court?

0. Yeah. Did you ---

A, Well, yesterday we broke down. I
caught a ride.

Q. We who? Who is we?

A. Me and I don't know where he is. I
can't even see him. But Doug. Doug is in

the courtroom somewhere, I think. I thought

he was.
Q. So you were with him?
A. Excuse me?
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Q. You and just the other guy in the
courtroom?

A. No. Kelly, as well.

Q. Okay. You rode to court today ---

A. Yesterday.

Q. Who did you ride with today?

A. Today I rode with Kalvin, i rode
with Doug, Uncle Perry.

Q. So you have enough contact and are
good enough friends with him that you're
hanging out/with him the day of trial?

A. Well, let me say this if I can just
-- If I can say this. Okay. I don't have a
vehicle, okay? I don't have a vehicle.
Truly, the only way that I would have been
able to get here because.I don't: have access

to a vehicle and it's his court date and I

‘want to be here for his court because I am

truly a co-defendant too. That's the only

natural thing that I thought would to do.

I just wasn't to me, didn't seem like a
problem. Just ask for a ride here. N
Q. I do want to ask you about the

statement that we had discussed. Now, are

you aware -- surely you're aware that the

213
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statement you gave was November 6; right?

A. Yeah. It was on the 6™ of November.

Q0. Are you aware that on November 2™
was when the Defendant, the defense attorney
was notified that the offer was being revoked
and we were moving forward with trial.

That's really close to that date. I'm just

A. Listen, I don't understand what your
guestion is.

Q. I'm asking did he call you? Did Mr.
Brown call you and tell you to go in and give
this statement ---

A. No.

Q. -== now that his offer off the table
and moving forward to trial?

A. I believe we spoke that morning,
right? And I believe that morning I did tell
you that he has no clue that I'm hete. T
think I said that to you about four or five
times.

Q. It just happened to correspond with
that date?

A. I don't have ény clue about the date

you're talking about. I'm talking about the
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date that I came up.

0. This is nine months later ---
A. Uh-huh.
Q. -—— you decide you now want to take

the charge and it just happens to correspond

_to the same week that Mr. Brown's offer is

revoked?

A. Well, sweetheart, like again, I'm
going to say I don't have any idea what --
what revocation - what your business is with
him. I'm saying when I came in.I explained
to you that more than one, twice, I think
three or four times -- with a witness -- that
he had no idea that I was here. And that
kind of upset me that day too. I think you
even- said --- |

Q. You can'tvgo into anything that I
had éaid.

A. Okay. Well, I don't know why not
because.there are a lot of ﬁhihgs that you
said that I have issues with. But when I
came 1n I did say to you more than once ---

Q. Yeah, I ---

A. Do you rememberlthat, me sayiﬁg

that?

215
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Q. I'm bringing out the fact that this
just corresponds so closely to this. That's
all I wanted to bring out. I have a few more
gquestions.

A. Oh, okay. Okay. Yes, ma'am.

Q. So you said you paid a thousand
dollars ($1,000) to buy these drugs. That is
a lot money --- ‘

A. Yeah, it 1is.

Q. -—- for someone who doesn't work?

A. Well, like I said earlier, i'm not
proud of the things that I've done to
maintaih -- to support my habit. I have done
what would be necessary forAme to get my
drugs. I dbn't really look to anybody to
support my' habit. »I try to support my habit.
Like I said, I know that it's not right -- it
may not be the right thing to say. It may
not even —-- .

Q. Well, I just —-- okay. I just was
trying to figure out the thousand dollars.

So you have stated you are guilty of this
charge. Are you willing to plead today
guilty to these charges right now?

A. Yes, ma'am. If I have to, yes, I
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am.
Q. If we bring an indictment in here
you'd be willing to plead guilty to this

charge right now and face twenty-five years?

A. Yes.
Q. Okéy.
SOLICITOR HAMILTON: "I beg the

Court's indulgence, Your Honor. One more
question.
CROSS-EXAMINATION CONTINUED

BY SOLICITOR HAMILTON:

Q. Sixteen grams of heroin was found on
scene. That's a lot for a user; isn't it?

A. Not really. Because there are
people that T knowithat have a thousand
dollar a week habit, a thousand dollars or
better. There are people that are using
heroin especially in different mixtures,
different type release every day, especially
where I'm from. A thousand dollars is
nothing where I'm from to buy -- that I have
seen people actually go and spend money. And
I have myself. I mean, so to me that's not
reaiiy a lot because,-you know, I've seen

other people that spend way more than that in
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a week's time.

Q. That are unemployed?

218

A. That are unemployed because they ---
Q. That's it. That's it.
A. Oh, okay.

THE COURT: Any redirect?

REDIRECT EXAMINATION
BY MR. BRADLEY:

Q. Ma'am, one two questions. You ma
Y

have already testified to this. If it's been

asked and answered, I'll withdraw. In that
bag you keep saying there was a -- I think
you said it in your ---

A. Statement?

0 --- document that we admitted ---
A. Uh-huh.

Q. --- that it was herein and cocaine.
A. It was cocaine and heroin.

Q. Well, the lab report came back as
sixteen grams of heroin?

A. Well, I don’t know if it did that.
But I usually mix my -- I usually, like I
said in my statement I usually mix my stuff
together.

Q. How much cocaine did you put in
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that? Were you the one that mixed it?

A. Yeah. I always mix my stuff, yeah.

Q. Okay. How much cocaine did you put
in it?

A. It probably was maybe like four
grams or maybe -- probably four, a little
less than four.

Q. Sb a quarter of that bag would have
been ---

A. Yeah. It wasn't a whole lot now,
but it was enough. It was mixed.

Q. And why do you?

A. Well, because when I do that it just
-~ I don't shoot my drugs, okay? I smoke my
drugs.

Q. Okay.

A, You understand?

Q. (No verbal response).

A. And I mix it together. I put a
mixture of it together, whether it be the

crack, the heroin and the cocaine, and on top

-of one pipe. But I don't intravenously —-- T

don't use needles. I smoke. You know, I
smoke and get high.

Q. Okay.

219
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A,
And that'
strong.

,Q.
when you

A.

Q.
oath and
day?

A,

Q.

So that's where my pipes come in at.

s why I mix it because it's very

You were read your Miranda rights
were arrested that day; correct?
Yes, sir.

Okay. Did they ever place you under

have you give any statement that

No, they didn't.

Okay. So you did not tell the

officer that it was yours?

A.
Q.
correct?
A.
Q.
that may
correct?
A,

Q.

day when

A.

Q.

No.

You gave him a false name; is that

Yes, sir.
And you may have told some things

have not been true that day; is that

Yes, sir.

Were you ever placed under oath that
you said'thosé things?

No, sir.

Okay. When you actually went in the

station to give your confession, were you

220
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placed under cath that day?

A. No, sir.

Q. Were you read| your Miranda rights
that day?

A. Yes, sir.

Q. Were you told or anywhere written on
a form that you -- you could commit perjury

if what you're saying in there is not

correct?
A. Yes, sir.
Q. Were you told that or was it written

ron a form?
A, No, no. It was written on a form.
Q. Okay. So they didn't warn you that
you were committing perjury if you weren’t
telling them the truth?
)
A. Yes, sir.
Q. Okay. And so you told the truth; is
that correct?
A. Yes, I did.
MR. BRADLEY: No further questions,
Your Honor.
THE COURT:  All right. Thank you.
You may step down.

(WITNESS STEPS DOWN)
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MR. BRADLEY: Your Honor, at this
time, we would have one mbre witness, which I
would be our client. But we -- if we might
discuss with him whether or not he's going to
také the stand. Could we just have five
minutes just to discuss it with him now.

THE COURT: All right. Y'all
discuss it with him and then we'll take a --
I guess based on y'alls prediction that it
was lunchtime, is it about lunchtime yet?

MR. BRADLEY: Yeah.

THE COURT: Isn't that what y'all
said, we'd be through by lunch.

MR. BRADLEY: Yes, sir.

THE COURT: Late lunch. All
right. Y'all take a few minutes to discuss
with him about that. And then I'll come back
on the record and discuss it with him as
well.

MR. BRADLEY: Thank you, Your Honor.

THE COURT: Okay. Five minutes.

(BRIEF RECESS)

THE COURT: All Right. Are we

ready to proceed?

MR. BRADLEY: We're ready to
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proceed, Your Honor.

THE COURT: All right. And my
indication is your client wishing to testify.
Is that the indicafion? And I'll go through
the questions.

All right. Mr. Brown, you are
already under oath. You were placed under
oath earlier, okay? I'm going through some
questions of you to make sure you understand.

All right. First of all, it's your
constitutional right that you have a right to
remain silent. Nobody can force you to
testify, okay? And I, as the trier of fact,
if you don't testify, I'm not in any way to
consider that against you. But that is not
to be considered because the State still
would have the burden to prove you guilty
beyond a reasonable doubt on each element of
these charges, okay?

So do yod understand that right?

DEFENDANT : Yes, sir, I do, Your
Honor. |

THE COURT: Have you had
sufficient time to talk with your attorney

about whether you wish to testify or not- to
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testify?

DEFENDANT : Yes, I have.

THE COURT: Do you need any more
time to talk with him about that?

DEFENDANT : Yes, sir.

THE COURT: Do we need to take a
break or —--

DEFENDANT : Five minutes, yes,
sir. Thanks a lot. |

THE COURT: Well, before we -- I
guess everybody's aware of what any charges
are if there are any impeachable charges?

SOLICITOR HAMILTON: There are,
Your Honor.

THE COURT: Okay. And you're
aware of that. Y'all want me to go through
that; Let's kind of go through some stuff
and then y'all -- before y'all talk, thaf way
we have the evidence, okay. The impeachable
charges are what?

SOLICITOR HAMILTON: He has giving
false information to police from 2007, Your
Honor.

THE COURT: All right. And that's

the only one?
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SOLICITOR HAMILTON: Yes, Your
Honor.

THE COURT: Okay. All right. And
do you realize that that fact can be used
‘against you 1if you were to‘testify?

DEFENDANT : Yes, sir.

THE COURT: It's an impeachable
charge. All right. So you want to have
another few minutes? All right. We'll take
four minutes.

MR. BRADLEY: That's fine, Your
Honor. Thank you.

THE COURT: When you are ready,
let me know.

MR. BRADLEY: I appreciate that,
Your Honor.

(BRIEF RECESS)

THE COURT: ~All right. So you've
had sufficient time to discuss your rights?
Again, we're back on the record. You're
under oath and you realize that we're here to
talk about your right to testify and whether
to do that.

So you've had sufficient time to

talk with your attorneys about whether you
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1 should testify or not; is. that correct?
2 DEFENDANT : Yes, I have, Your
3 Honor.
4 THE COURT: And you don't need any
5 more time to do that? |
6 DEFENDANT : No, I don't, Your
7 Honor.
8 THE COURT: And you realize that
9 this right to testify or not to testify is
10 totally up to you. It is not your attorney's
11 deéision but it's your decision after you've
12 had advice from your attorney?
13 DEFENDANT : Yes, I do, Your Honor.
14 THE COURT: All right. Are you
15 under the influence of any alcohol, drugs or
16 medication this afternoon? ‘
17 DEFENDANT : No, I'm not.
18 THE COURT:b Anything to keep you
19 from understanding what's going on?
20 DEFENDANT : | No, sir, Your Honor.
21 THE COURT: All right. And has
22 anybody promised you anything to make this
23 decision?
24 DEFENDANT : No, sir, Your Honor.
25 THE COURT: Anybody threatened you
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to make this decision?

DEFENDANT : No, sir, Your Honor.

THE COURT: You're making this
decision on your own free will?

DEFENDANT : Yes, sir, Your Honor.

THE COURT: All right. Anything
that I've discussed with you, do you have
questions or need further explanation?

DEFENDANT : No, sir, Your Honor.

THE COURT: All right. And do you
wish to testify?

DEFENDANT : No, sir, Your Honor.
I elect to stand.

THE COURT: Okay. All right.
That's fine. And like I said, that cannot be
used against you. All right.

MR. BRADLEY: Your Honor, at this
particular time the Defensé would rests its
case.

THE COURT: All right.

MR. SHARPE: And, Your Honor, at
this time we'd also renew any of our
objections and motions that were --—-

THE COURT: All right. And I

think at this pint I'm going to deny those
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1 motions based on what was previously stated.
2 Okay. |
3 SOLICITOR HAMILTON: Your Honor,
4 the State has two rebuttal witness.
5 | THE COURT: Did T hear you say two
6 short rebuttal witnesses?
7 SOLICITOR HAMILTON: Two rebuttal
8 witnesses.
9 THE COURT: Two short rebuttal?
10 SOLICITOR HAMILTON: Very short,
11 | actually.
12 THE COURT: Just making sure that
13 adjective was in there.
14 SOLICITOR HAMILTON: Yes, yes.
15 ' THE COURT: All right.
16 MR. BRADLEY: Okéy. Do we have
17 notice of those people?
18 SOLICITOR HAMILTON: We did not
19 need to notify you of who they were. Oh,
20 it's Gibson. Trooper Gibson -- or Officer
21 Gibson who testified earlier. And it is:
22 Officer Gander who is the one who took the
23 statement that they have admitted into
24 evidence.
25 THE COURT: All right. Any
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comments or ---

MR. BRADLEY: No, sir.

THE COURT: All right. Okay. You
may proceed. l

SOLICITOR HAMILTON: Thank you,
Your Honor.

The State calls Randy Gibson.

(WITNESS TAKES STAND)

THE COURT:  Mr. Gibson, I would
just remind you, you were already placed
under oath earlier today.

WITNESS: Yes, Your Honor.

SOLICITOR HAMILTON: May it please

! 4
the Court, Your Honor.

THE COURT: Yes.

RANDY GIBSON, having been previously
sworn, testified as follows:

.DIRECT EXAMINATION

BY SOLICITOR HAMILTON:

Q. Cfficer Gibson, would you please
state your full name for the record again?

A. William R. Gibson, II.

Q. Just a little while ago we heard
from a witness, a defense in this case, a

Monique Trappier. Do you remember her?

229
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A. Yes, ma'am. She was the driver.

She was the driver on February 18%",
20152 |

A. Correct.

Q. In court she stated that you took a
statement from her. Do you remember ever
taking a statement from her?

A. I don't recall taking a statement.

Q. Did you ever hold up a bag of
cocaine and ask her what it was?

A. No, ma'am.

MR. BRADLEY: Your Honor, I object
on that based on facts assumed and were not
in evidence. I don't remember her testifying
that he took a statement from her.

SOLICITOR HAMILTON: Your Honor,
she did testify that back at the station he
took a statement from her, holding up the bag

of cocaine asking her, ‘is this cocaine?’

_She stated, ‘yes, I paid a thousand dollars

for it.’

THE COURT: I think ---

MR. BRADLEY: So we're talking about
an oral statement. We're not talking about

the written statement.
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THE COURT: That's what I took it
as --—- |
SCOLICITOR HAMILTON: Thank vyou,
Your Honor.
DIRECT EXAMINATION CONTINUED
BY MR. BRADLEYE
0. And if she saying that statement,
did occur and you did ask her if it was her
cocaine, would you have taken out charges if
she said yes, against her?
A. Most definitely.
MR. BRADLEY: Objection.
Speculation, Your Honor. That's not facts

that are in evidence and that's not relevant,

"Your Honor.

THE COURT: All right. 1I'1ll take
it for what it's worth, but I think it's
appropriate.

MR. BRADLEY: Certainly.

SOLICITOR HAMILTON: - That is it,
Your Honor.

THE COURT: All right. Thank you.
Any cross-examination?

MR. BRADLEY: Nothing, Your Honor.

THE COURT: All right. Thank you.
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You may step down.
SOLICITOR HAMILTON: We would ask
that he be excused. Hopefully for good.
(WITNESS STEPS DOWN)
SOLICITOR HAMILTON: Our next
witness is Officer Robin Gander.
(WITNESS TAKES STAND)
(WITNESS DULY SWORN)
SOLICITOR HAMILTON:- Méy it please
the Court, Your Honor.
THE COURT: Yes, You may proceed

ROBIN GANDER, having been duly sworn to
tell the truth, and nothing but the truth,
testified as- follows:

DIRECT EXAMINATION

BY SOLICITOR HAMILTON:

Q. Officer‘Gander, could you please
state your full name for the record?

A. Robih Gander.

Q. And what is your occupation?

A. A police officer with the City of
Rock Hill. I'm assigned tb the York County
multijurisdictional drug unit.

Q. Now, I wanted to draw your attention

to November 6, 2015. Do you remember taking
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\

a statement from a Monique Trappier that day?

A. I do.

Q. Now, when you did take that
statement, do you remember what she said?
What she came down there -- the purpose of
her coming down to you to give a statement
was?b

A. She wanted to talk about a traffic
stop she was involved in regarding some drugs
that were found, with regard to that traffic
stop.

Q. And can you explain to me what her
demeanor was?

A. - She seemed very coached in a way,
like she wantéd to be there to talk about
just that one statement and that was it.

Q. And the statement that she gavé,
what made you believe that it was coached?

A, It was extremely well thought out.
She didn't change at all. Most people,
they'll go through and like think back. But
she was very precise with her answers.

Q. And did the answers resemble the
report from Officer Gibson?

A. Almost to a T.
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Q. Please answer any questions the
Defense may have.

THE COURT: All right.
CROSS-EXAMINATION

BY MR. BRADLEY:

Q. Officer Gander?

A. Yes.

Q. You just testified that, you know,
that Ms. Trappier -- and I don't know if I'm
getting her name right -- but Ms. Trappier
the person who was driving, you said she
appeared to be coached; is that correct?

A. Yes, sir.

Q. Okay. And the basis of her being
coached was that she had -- she gave detail
that was similar to the report that Officer
Gibson had taken?

A. | Almost as if she had read the report
and was told to come in..

Q. Okay.  Looking at -- and you've read
this report; is that right? You're familiar
with what this report is; is that right?

A. I'm familiar with it, but I haven't
read it to a full ---

0. Well, if you haven't read it to a
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full, how would you know that it's actually
almost verbatim with the report?

A. After seeing her statement that she
gave and then afterwards, before she gave her

statement, that's when I -- because seeing

.the report and in speaking with Officer

Gibson in regards to the incident.

Q. Okay. And Officer Gibson's report
never mentions heroin, does it?

A. No.

Q. Did she mention heroin when she

talked to you?

A. She did.

Q. Okay. That's something that was not
consistent in the report; is that correct?

A. Correct.

Q. Okay. Did she also tell you that it
was her cocaine/heroin, as opposed to Mr.
Brown’s?

A. That's what the report states, her
statement states, (affirmative nod).

Q. Okay. That's what her statement
says, so that's what she would have said that
day; because you took down the statement;vam

I correct?
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A. Correct. Uh-huh.

Q. Okay. 1Is that anywhere, as far as
you know, in Officer Gibson's report?

A. No. ©Not that I'm aware of.

Q. Okay. Can you tell me what else to

" you seemed to be verbatim with Officer

Gibson's report that was in her confession?
A. What's stated in her statement is

Qhat she told me. That's what I typed down.
Q. Okay. And so you're saying that the

statement that she gave is very close or

almost verbatim as the report that Officer

Gibson actually wrote out; is that correct?
A. It'F close to it, yeah.

0. Okay. ©No further questions. Thank

you.

THE COURT: All right. Any
redirect?

SOLICITOR HAMILTON: None, Your
Honor. |

THE COURT: '~ All right. Thank you,

you may step down.
(WITNESS STEPS DOWN)
THE COURT: All right. Anything

further from the State?
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SOLICITOR HAMILTON: Nothing
further.

THE COURT: All right.
Do y'all want to have -- make closing
remarks? Or I guess -- any Motions, I'll be

glad to hear from you.
MR. BRADLEY: Thank you, Your
Hohor. If it please the Court, the Defendant

would move at this point for an acquittal

- based on some of the evidence that we’'ve

actually put up just now. I think that what
Your Honor has to see is that there's no way
beyond a reasonable doubt that a fact finder
would be able to determine from there that my
client was actually the one in possession of
those drugs, Your Honor. We would just ask
for. a motion to acquittal. We would also
renew again our Motion for suppression, as
well aé our motion for directed verdict.

THE COURT: Okay. And I'm
assuming you're saying by based on the
statement of your last witness. But I guess
as the fact finder I have to determine and
weigh the credibility of the witness.

MR. BRADLEY: Yeah. Weigh the
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credibility, Your Honor.

THE COURT: So I'm going to deny
your Motions and, as indicated, the previous
Motions on the previous basis as well.

Do y'all want to make any closing
remarks? I'll be glad to hear from you.

SOLICITOR HAMILTON: We would like
to just briefly, Your Honor.

THE COURT: Okay. All right.

| (OFF RECORD DISCUSSION)

MR. BRADLEY: Thank you, Your Honor.
I'd like to thank the court for some time
today. We did take up a little bit of time,
a lot of time as a matter of fact.

I was used to standing over here
just now because the witnesses were there,
but I'1ll stand over here.

Your Honor, this 1s a case where I
think it's pretty straightforward. This was
not a traffic stop. This was clearly a drug
stop. We have actually given evidence that
we thought that it was constitutional
violations and we talked about that, such as
extending the stop, in the Motion to

suppress. But I think, Your Honor, it isf
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probably contingent on Your Honor to listen
to the witnesses and judge the credibility of
the witnesses.

Your Honor, we've had witnesses
here. We had Officer Gibson. And certainly
I don't have any reason to believe that
Officer Gibson would not come in here and
would not tell the story exactly as it
happened.

Certainly, there were, as you saw
inconsistencies between what he said and what
was on that video. As far as where they were
making their trip to was very consistent. Aé
far as them only planning to stay a short
period of time. She didn't testify that they
were going to stay a week. She said that day
or possibly the next day as well as I think
the State Constable, who was speaking with my
client also said‘the same thing. My client
told him the same thing standing on the side
of the car, Your Honor; It was going to be
an overnight trip. »And it may have been
Officer Gibson who told that. But said it
was going to be overnight. I mean that dayL

but ‘we may wind up staying overnight’
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because they didn't want to come back because
of how late it was or driving on the road,.
Your Honor.

Your Honor, we also have in this
case where the traffic stop for following too
closely, which Your‘Honor said is justified,
that's fine and I turned into —-- instead of a
traffic stop it turned into finding out who
this young lady was. And the police went
through procedures that they were supposed to
go through and even indicated that they were
going to -- they were still trying figure out
who this yound lady was. Well, at the time,
my client was sitting in the passenger's seat
of the car. He remained in the passenger's
seat of the car, Your Honor. He didn't have
that jacket on his body. As a matter of
facf, he didn't put that jacket on his body
until after they had already found the drugs
that they say they took out of that pocket.
Your Honor, if he had put the coat on earlier
and put his hand in there and, you know,
tried to hide it or anything like that, you
know, I could probably understand the State

would be much more interested in prosecuting
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my client as opposed to the person who
actually took the stand and said it was their
drugs, Your Honor. She clearly stated in her
testimony that it was her drugs. There is --
it is uncontradicted.

I mean, the only other contradiction
that we have is my client Who says ‘the
cocaine's mine’, from what they're saying.

Of course, Your Honor, I've already laid out
to you that the reason why that is
unreliable, it is an out-of-court statement.
It certainly is. It is a statement against
his interest, which would be an exception to
that.

But more importantly, Your Honor,
it's a statement that's actually
uncorroborated because it's not cocaine
there. Your Honor, they've put up no proof
that my client's evef used any drugs. And
there is no proof that my client actually has
been convicted of even selling any drugs.

The young lady who took the stand,
Your Honor, I think she was very open ébout
her drug use. You know, if you look at her

demeanor, she clearly looks like someone who
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has either had a drug problem before or
continues to have one.

When you look at the videotape that
we saw, Your Honor, she actually got out of
the vehicle and came back to the police car.
And you can see how rattled she was. And,
you know, she even got to being nervous at a
certain time.

Mr. Brown never was that way. He
told the truth. Matter of fact, the only way
the officers figured oﬁt who she really was
is my client actually gave the real name. My
client told them what her name was.

And so, again, Your Honor, I see
everything here that points to a young man
who may have been in the .car with a known
person with him that may have used drugs.
But as Your Honor knows, mere presence Where
drugs are found or mere association with a
person who used drugs does not constitute
possession or knowledge or intent to have
those drugs, to sell those drugs and to
dispose of them. '‘My client would have to
have the authority to be able to'dispose of

those drugs, Your Honor; to be able to go
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control those drugs, Your Honor. Aﬁd he
could not have had that if he had not known
those drugs were there.

The only evidence of knowledge that
we have, Your Honor,, is the testimony from
this young lady who basically said ‘I put it
in there. He did not know it was.in there.

I did it.’

That is very extreme. 1In my fifteen
years I've never had a witness come into
court and actually confess, opening herself
up for a sentence that Your Honor knows what
the sentence would be if she's actually
charéed and if she's actually convicted. I
find very few people would do that.

But we also, Your Honor, the purpose
of the justice system, as Your Honor knows
and i don't have to tell you is, is to get at
the truth. And there have been times when
we've had people who have come in and we've
made confessions. And people just, for
whatever the reason is, they decide ‘I can't
live with this anymore.’ They teach us this
in law SChool. Appeal to the conscience of a

person. And once you appeal to that person's
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conscience, they tell the truth.

I can't tell you whether there was
any conversation between my client and the
young lady who took the stand. I can't tell
you whether there was that conversation. I |
never asked.

But I certainly can tell you this,
Your Honor, some people do have this change
of conscience where someone -- they see that
something bad is going to happen. And they
know that they were the one who actually set
that in motion and actually caused that to
happen. It was their substance. And so she
had a change of heart. She decided to come
in, take the witness stand, open herself up
to cross-examination, Your Honor. And she
explained to you exactly what happened on
that day.

Your Honor, I think that when you
look at that and you take that evidence and
you also have to take a standard we have in
this case. And I don't have to tell you.

You've probably -- you know it a lot better

- than I have. You've been doing this a lot

longer than I've been practicing law. You've
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“been practicing. The beyond a reasonable

doubt standard doesn't go higher or lower
because it's a bench trial or because it's a
Jury trial. The standard is still pretty
high. And beyond a reasonable doubt pretty
much means that there is no other reasonable
reason that this could have happened. He had
to -- there was no doubt in my mind that
those drugs did not belong to Mr. Brown.

That i1s exactly what Your Honor has to
decide. Circumstantial evidence can be used.
But I can tell you, you have direct evidence
when you have a éonfession that is actually
into evidence -and that person taking that
stand and actually confessing, Your Honor,
that those drugsAbélonged to her and that she
actually put those drugs in that wvehicle,

The prosecution doesn't know whether
it happened. The prosecution has their
theories based on what they may think is
evidence. I've learned in my years that
sometimes the truth is stranger than fiction.
And some of the stories my clients tell me
when they come in that office, you know, and

they're telling me it's true, I find hard to
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believe. But later on, come to find out,
hey, you know, it happened that way. And in
thié particular case, Your Honor, I think
based on the evidence —- again, Officer
Gibson he told what he did. He told what he
did on the scene. He had nothing to do with
the fact that the young lady came in later on
and actually gave a statement. So, you knoﬁ,
with his testimony, what he said, I
understand. I do.

We've reached different conclusio;s
as to whether or not my client was actually
following too closely or whether or not the
search was extended beyond a reasonable
point. But other than that, Officer Gibson,
clearly being an officer going about his
duties the exact way he's sﬁpposed to go
about it with one exception. In our minds
this was a pre-textual stop. It was
certainly not a traffic stop. It was done
because when he zeros in the on car you can
see a Florida license tag on there, which

usually tells you to zero in on someone who

is not from here. And certainly, that gives

us some reason to believe .as well.
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And then the conversation shifting
from her license to, ‘Where are you going.
Is there.cgntraband in the car? Why wouldn't
you have, you know, luggage in the car?’ And
I think Officer Gibson said I would at least
have a tooth brush if I was going overnight.

But at that particular time, he didn't even

- know what was in the car. He has the beauty

of it now. But at that particular time, he
had no idea. So, you know, if his reasonable
suspicions led him to do that, Your Honor,
his reasonable suspicions led him to search
that éar with the drug dog, finei The drug
dog did hit.

But the guestion is this case is not
whether or not it was contraband found. Tt
was whether or not my client possessed that
contraband and whether my client had the
knowledge and the intent sufficient to prove
beyond a reasonable doubt that he possessed
and he had control and dominicon over it, Your
Honor, and that he intended to do that.

We feel that the evidence here is

. pretty clear, Your Honor, that the drugs

belonged to someone else and that my client
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did not have knowledge of the drugs.

I also understand in the law, Your
Honor, as I used to write it sometiqes when I
was in the House of Representatives that,\you
know, there's certain inferences that we
make. You know, we certainly -- sometimes we
call a drug crime a violent crime, even
though there may not be any violence
assoclated with it. Well, the State wants to
infer certain things such as knowledge on him
because it's his coat. The mere fact that
it's his coat means that he knew it was in
%here. Well, Your Honor, I would suggest to
you I can sit my coat on this chair and leave
and I know in here there will be no problems.
But in other wvenues, such as a club, such as
somewhere else, I can sit it in there and I
come back and my wallet's gone because
somebody's already>been in that coat pocket.
I very rarely see where someone may put
someone put something in that coat pocket.
But, I have had and have seen situations
where defendants in a hasty time where they
would just stick something under the seat,

stick it underneath something in the back.
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She testified that she actually put
it in that coat pobket the night prior to
that. They got in the car eérly that
morning. They drove, which is totally
consistent, and.they were pulled over at
about ten something in the morning. Again,
totally consistent. .

This was the night shelgot the
drugs. The next morning they got in the car
and they were driving to Morganton. That's
pretty much-uncontradicted. There's no bne
here that's taken the stqnd and can take the
stand and say that Ms. Trappier did not get
those drugs and put those drugs there.

And then there's no one else that
can come in here on any direct evidence and
say that those drugs were my client's. They
didn't find my client's fingerprints on the
cover. And from my understanding, they
didn’t run an analysis to try to do that.
They did not take the crack pipes and try to
fingerprint the crack pipes or even figure
out what type'of drugs were in those crack
pipes. To me, that's certainly

paraphernalia. And when you find crack on
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the scene, which they did, and you find crack
pipes in the car, I don't see where he put p
the pipes away from the crack because clearly
that's paraphernalia and that's evidence of a
crime. But in this caSe, that's what
happened.

‘And we heard Officer Gibson say
‘we're interested in drug traffickers, not
the users but the drug traffickers.’ Well,
in this case, clearly, it could have been a.
user.

Sixteen ounces (sic), you saw what
it is, I think, Your Honor. It's in
evidence. So you'll see how much that is. A
thousand dollars is what she paid for it from
what she said. Some users at certain times
have more money than others. They're able to
do that. They may do some things that would
enable them to be in a position to get a
thousand dollars worth of drugs. I've seen it
all in my practice. I have a little bit of
some of that.in my family too. So I
understand some of the dfgg use and the drug
users in the way that they go about doing

things. I didn't see any inconsistent with
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her that would lead me to believe that she in
any way would cdme into this court and tell
Your Honor a story that would subject her to
twenty-five years if her conscience did not
tell her that this is the truth.

So, Your Honor, again, in closing,
we've seen her statement. We've heard her
take the stand. Shé'actually did take the
stand. She told the story the way it was

supposed to be told. The officer did. The

' chain of custody is not so much at issue with

us at all. What they_found not really an
issue at all. They found a éubstance'they
thought could have been crack or could have
been heroin. - But one of my problems with
that too, and I'1l just bring this out to
Your Honor is, I've seen in my position as a
defense attorney crack and heroin. And I
cannot say they look exactly the same. In
certain situatigns, I've seen heroin look
different from crack cocaine ---

SOLICITOR HAMILTON: Obj ect, Your
Honor, this is his testimony and ---

MR. BRADLEY: Well, it's closing so

it's not even in evidence. I'm just arguing
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my case. And this is actually -- look, this
is actually what the issﬁe was in the case is
whether’or not when he pulled it out as a
drug enforcement officer of twenty-one years,
he didn't know whether it was cocaine or
whether it'was heroin. That's fine.

There's certainly things available
even to find that out, which is the field
sobriety test ——- I'm sorry -- field test
outside there or then when he get to the
station have it tested, because at this
stage if it proved not to be contraband, then
you've arrested this young man for nothing.
Not Ms. Trappier because she'é got a driving
under suspension, false information to the
police department, no license. And the only
thing they've got this young man is actually
that substance, Your Honor.

 So, in closing, I would just ask
Your Honor to weigh the svidence. You judge
the credibility of the witnesses, as we trust
you wiil, Your Honor. That's why we chose a

bench trial. We feel’ Your Honor will be able

»to look at the evidence and determine from

the evidence what's there and whether or not
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the State has proven their case beyond a
reasonable doubt.

The only witness up there that can
prove it beyond a reasonable doubt -- the
only person who knows it is my client and Ms.
Trappier.

Officer Gibson doesn't know because
he wasn't with them prior to that. And so he
doesn't know whethervor not she put this in
there. He doesn't know. The only thing he
knows 1s it was in his coat. And that's what
he's testified to. Certainly, there was
certainly more testimony that Officer Gibéon
saying it's in that coat that is relevant in
this case, Your Honor.

We've put up the witnesses, Your
Honor. And we trust that Your Honor will
weigh the evidence. And I feel when we weigh
the evidence, I don't think it's even close.
I think that clearly from the testimony
that's given from the facts from what you,
Your Honor saw, there is nbthing that would
say that this is my client's cocaine/heroin
that was in that bag, with the exception of

it being found in his coat. And it's found
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in his coat, Your Honor, again, it was
explained why it was like that, Your Honor.
If he said what the officer said he said that
it's my cocaine and I paid a thousand dollars
for it. He said it. But the truth of the
matter is it was not cocaine.

So, again, we would move To suppress
that statement. Our suppression is renewed.
But the bottom line is even with that, you
can see how and Ms. Trappier testified, he
was trying to take up for her because if he
had said that, he probably figured it had to
be hers, because he knew she had a history of
drug use.

Your Honor, we will close on that.
I would just ask that Your Hdnor would just
weigh the ‘evidence and do what's fair in the
eyes of the Court.

Your Honor, I wouid hate for the
young man to basically lose his life off of
one that's this close when we have somebody
who's come in here and basically testified
that it's theirs. vAnd that's not our call.
We leave it in the hands of the Court. And

we respectfully accept the decision the Court
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lays down. Thank you, Your Honor. Thank
you, -Your Honor.

THE COURT: Thank you, Mr.
Bradley. Solicitor?

SOLICITOR HAMILTON: Thank you,
Your Honor. Of course, the State would ask
that you find the Deféndant guilty in this
case.

-We have -- what is at issue here is
we have already proven, based on the
testimony by Cynthia Mitchumn, this is, in
fact, heroin.\ No other drug was_found. It
was in fact heroin only. ©No cocaine.
Additionally, she did testify that the amount
of the drugs was 16.37 grams of heroin. That
proves the weight.is over 14 grams, which is
another element of the crime. So both of
that heroin and over 14 grams are included in
Cynthia Mitchum's testimony. This is 2.37
grams over the minimum level of 14 grams.

So what's really our concern inlthis
case is going to be the knowledge.and the
confession, which he is has spoken on in his
closing argument. As he stated, he can't be

convicted for mere presence. And in this

255



256

o]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

State of South Carolina v. Kalvin R. Brown 256
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Clesing Argument by Solicitor

case, that's not what we have. We have way
more than mere presence. We're not inferring
knowledge because he stated we're inferring.
There is a confession. He'stated.the drugs
were his.

Additionally, he stated he knew the
dog would alert before he knew drugs were
supposed in the car.

If we go with Monique Trappier's
statement, he had no idea the drugs were in
the jacket. But yet before they even searbh
that jacket, he's saying the dog will alert
to illegal substances in that vehicle.

Your Honor, the drugs are found in
his jacket. Prior to the drugs being found,
he admits that is his jacket. Additionally,
he gives, as I statéd earlier the statement
saying those were his drugs. He paid a
thousand dollars ($1,000) for it. Also, it
has been stated on the stand that a thousand
dollars 1s consistent with the price paid for

heroin. Heroin and cocaine are separate

‘things and they also are priced differently.

The thousand dollars is consistent with what

was found.
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Knowledge it is an illegal
substance. He stated he paid a thousand
dollars for it. He's not going to pay a
thousand dollars for something that is not an
illegal substance. He's not going to pay a
thousand dollars for baking soda. So we
believe there is knowledge that this is an
illegal substance and he stated he paid a
thousand dollars for it and said it was his
drugs.

Additionally, her claim on the
stand, which the State would say her
credibility is completely at issue based on
all the inconsistencies. I think here
testimony -- I could go on and on about it,
but I want to be as brief as possible because
you have heard it minutes ago. Her claim to
the drugs does not absolve him of
responsibility. If we look at this, it could
possibly be a conspiracy of them transporting
these drugs down to wherever they were going.
I'm not gquite sure exactly where they stated
they were going. That's another
incqnsistency. But they can both possess

these drugs. And we believe in this case
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1 they both did possess these drugs. He

2 admitted to possessing the drugs as we had

3 stated before.

4 Monique Trappier, she does not have

5 the means to pay a thousand dollars for

6 drugs. She 1is unemploféd. She stated that

7 on the stand. But yet she has a thousand

8 dollar a week habit. Where does that money

9 come from?

10 The Defendant has a rented car,

11 those aren't cheap. He's driving this rented

12 car. That would be consistent with him

13 having the means to pay a thousand dollars

14 for the drugs and which he claims he did pay

15 a thousand dollars for it.

16 - Also, the confession thaf was given

17 by Ms. Trappier that was brbught up on the

18 stand by the Défense, that confession is just

19 interesting how it corresponds with the date

20 that I emailed the Defense attorney that the

21 _ defendant's offer is revoked and we're moving
‘_22 forward with trial. That was on November 2™,

23 She happens to show up at our office November

24 6" and give this statement, a statement that

25 is wholly consistent with the incident
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report, other than the fact that she is
saying that those drugs are hers. This is
nine months later, Your Honor. If, in fact,
she felt‘so bad she could have done it before
then. But it comes down to when the offer is
revoked.: Days later she comes in.

Additionally, she said he's done
many things for her. He's given her many
things. She said on the stand. She makes
the statement this statement today is payment
back to him for all the things that he has
done for her. 1If, in fact, the Defendant
know -- I'm sorry, Your Honor. We believe
that based on all of theée facts and
circumstances that there was knowledge of the
-- he knew that he had these drugs, this
illegal substance and that he was actually in
possession of these'drugs, Your Honor. And
we'd ask you find him guilty on these
charges.

THE COURT: All right. May I see
the exhibits, please?

COURT REPORTER:- Yes, sir.

THE COURT: All right. I'm going

to take a few minutes. I'm going to -- we're

259
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1 going to have a few minutes break. I'm

2 going to review the evidence. And I'll be

3 back in in just a minute and let you know

4 | what my decision is.

5 ' (SHORT BREAK)

6 THE COURT: First, I want to

7 commend both sides for the proféssional

8 presenting of their case.

9 ' You'know, I've listened very care-
10 fully to everything, reviewed the exhibits.
11/ I believe that based on what I've reviewed,
12 that the State did meet its burden of proof.
13 Therefore on the indictment of trafficking in
14 heroin, 2015-GS-46-2347, I find the

15 Defendant, Kalvin Brown, guilty as charged

16 and indicted.

17 | MR. SHARPE: Your Honor, at this

18 time, I believe we would renew our objections
19 and Motions from pretrial, during the trial,
20 after the trial.

21 ' THE COURT: Right.

22 MR. SHARPE: I guess, you know, I'm
23 not used to this situation without a jury,

24 but I don't think it's really relevant to

25 | move for a directed verdict at this point.
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THE COURT: ' Well, and I think —- I
mean ---

MR. SHARPE: --- notwithstanding
the verdict/decision.

THE COURT: Right. And I think
you're protected. Your motions and your
objections have been raised, renewed and I
respectfully deny those as well.

MR. SHARPE: Thank you, sir.

THE.COURT: All right. Are we
ready to proceed with sentencing?

- SOLICITOR HAMILTON: . We are, Your
Honor.

THE COURT; I mean, tell me if I'm
wrong. Is there anything for me to decide at
this point?

MR. SHARPE: I don't really think
there is, Your Honor.

THE COURT: In looking at this
statute 1t's pretty -- and it's a mandatory
minimum on fine and jail time. But I'll be
glad to hear any —-- unless you can tell me
otherwise.

MR. SHARPE: Your Honor, I think

it's pretty much done at this point.
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1 THE COURT: All right. Anything from
2 the State?
3 SOLICITOR HAMILTON: Nothing, Your
4 " Honor, unless you want to hear his record,
5 but I don't ---
6 THE COURT: No, that's all right.
7 Mr. Brown, the sentence of the court on
8 indictment 2015-GS-46-2347, trafficking of
9 heroin more than fourteen (l14) grams but less
10 than twenty-eight (28) grams, the sentence of
11 | the Court is twenty-five (25) years and a
12 ' fine of two hundred thousand dollars
13 ($200,000).
14 (BENCH TRIAL CONCLUDED)
15
16
17
18
19
20
21
22
23 | J
24
25




263

State of South Carolina v. Kalvin R. Brown 263
Case No. 15-GS-46-02347
Bench Trial of February 24, 2016
Certificate of Court Reporter

STATE OF SOUTH CAROLINA )
) CERTIFICATE
COUNTY OF GREENVILLE

~—

I, the undersigned Deborah Garrison, Circult
Court Repbrter for the 9™ Judicial Circuit, hereby
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counsel to any of the parties and have no interest

in the outcome of this action.

Deborah Garrison

Greenville, South Carolina
May 31, 2016
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The State of South Carolina
County of York

COURT OF GENERAL SESSIONS

AUGUST 20, TERM 2015

THE STATE

VS.
KALVIN ROPEL BROWN

INDICTMENT FOR
TRAFFICKING IN HEROIN

SC Code: § 44-53-370(e)
CDR Code: 0287

After being fully advised as to my leg
rights, | hereby waive presentment to N
the Grand Jury.

Defendant

|

hereby appear in my own proper
person and plead guilty to the within
indictment or to

Defendant

Witness:

C.C.C. PLS. AND G.S.




STATE OF SOUTH CAROLINA : e
INDICTMENT
COUNTY OF YORK

At a Court of Genéral Sessions, convened on August 20, 2015, the Grand Jurors
of York County present upon their oath:

TRAFFICKING {UNG IN HEROIN
The defendant, Kalvin Ropel Brown, did on or about February 18, 2015, in York County,

South Carolina, knowingly sell, manufacture, cultivate, deliver, purchase, or bring into
this State, or did provide financial assistance or otherwise aid, abet, attempt, or conspire
to sell, manufacture, cultivate, deliver, purchase, or bring into this State, or was
knowingly in actual or constructive possession or knowingly attempted to become in
acttJaI or constructive possession of fourteen (14) grams or more of any morphine,

opium, salt, isomer, or salt of an isomer thereof, namely Heroin, as described in Section

44-53-190 or 44-53-210, or fourteen (14) grams or more of any mixture containing any

of these. All in violation of 44-53-370(e), South Carolina Code of Laws (1976, as

amended).

Against the peace and dignity ‘of the State, and contrary to the statute in such

case made and provided.
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