The Supreme Court of South Carolina
Kriti Ripley, LLC and Ashley River Properfies I, LLC,
Appellants, _

v,

Emerald Investments, LLC and Stuart Longman,
Respondents.

Appellate Case No. 2011-201949

-ORDER

_Pufsuant to Rule 204(b) of “[hé South Carolina ‘Appellate Court Rules,
~this appeal is hereby certified for review by the South Carolina Supreme
Court; Upon reéeipt of this order, the Court of Appeals is hereby directed to
forward the case file, all reéords and briefs anci any exhibifs oﬁ ﬁie to this

Court.

IT IS SO ORDERED.
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JENNY ABBOTT KITCHINGS . : ' POST OFFICE BOX 11629
. : : : . ‘. COLUMBIA, SOUTH CAROLINA 29211'

- CLERK .
. ‘ 1015 SUMTER STREET
\'A CLAIRE ALLEN , o ~ COLUMBIA, SOUTH CAROLINA 29201

DEPUTY CLERK o L .o : * ¢ TELEPHONE: (803) 734-1890 -
. ~ , FAX: (803) 734-1839
www.sccourts.org

- September 18, 2012

" Mr. William C. Cleveland

PO:Box 999 e
Charleston SC29402

= Re Kriti Ripley‘,' LLC v. Emerald Investments ('2)'

" Appellate Case No. 2011-201949

- D'e:ér Counsel'

- Upon reviewing your record on appeal the followmg deﬁcrency or deﬁcrencres '

have been noted under the South Carolina Appellate Court Rules (SCACR), and S

| any deﬁcrency must be corrected within ten (10) days of the date of thrs letter

| o The oaptron/trtle does not. comply with Rule 267(a) SCACR Specrﬁcally, -

~ the names, addresses and phone numbers of all. counsel in the case should be N

mcluded on the cover of the record.

Very truly yours

- CLERK

cc: J ames Atkinson BruortOrl, v
Richard S. Rosen
Daniel Francis Blanchard, I




ROSEN | HAGOOD

Danier F. Brancuarp 11
dblanchard@rrhlawfirm.com
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AUG 01 2012
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August 6, 2012

The Honorable Tanya A. Gee

Clerk of Court, South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re: Kriti Ripley, LLC, and Ashley River Properties, I, LLC, v. Emerald Investments,
LLC and Stuart Longman
Case No. 2008-CP-10-2344
Case Tracking No. 2011201949

Dear Ms. Gee:

On behalf of Respondents Emerald Investments, LLC and Stuart Longman in the above-
referenced matter, please find enclosed (a) the original and sixteen copies of the final Brief of
Respondents; (b) the original and one copy of the Certificate of Compliance with SCACR
211(b); and (c) the original and one copy of the Proof of Service. Pursuant to SCACR 211, the
original of the Brief ot Respondents is being filed unbound.

We would greatly appreciate your filing these on our behalf and returning date-stamped
copies to us in the envelope provided. Thank you in advance for your assistance with this
matter. '

With kind regards, I am
Sincerely,

TV

Daniel F. Blanchard, 111
Encls.

Cc: William C. Cleveland, II1, Esquire (w/ encls.) (via hand-delivery)

Rosen, Rosen & Hagood, LLC | office |  843-577-6726 PO. Box 893, Charleston SC 29402
www.rrthlawfirm.com ) | toll free | 866-920-4872 151 Meeting Street, Suite 400, Charleston SC 29401




WOMBLE '
5 Exchange Street
CARLYLE Charleston, SC 29401 William C. Cleveland

SANDRIDGE  Mailing Address: P.O. Box 999
‘ Charleston, SC 29401
f] . . ,
& RICE Do Dlfice Box 999 Direct Dial: 843-720-4606
A PROFES ! il:

R LIASBII?FT?{LCLC:;A;:ES Telephone: (843) 7223400 E-mail: WCleveland@wcsr.com

Fax: (843) 723-7398

WWW.WCSL.COm
July 31,2012

RECEIvVER
The Honorable Tanya A. Gee

Clerk, South Carolina Court of Appeals AUR 0 1 2012

Post Office Box 11629
Columbia, South Carolina 29211 Sc COUf tof Appeais

Re:  Kiiti Ripley, LLC, and Ashley River Properties, II, LLC, v. Emerald Investments, LLC

and Stuart Longman
Case Tracking No. 2011201949
WCSR No.: §2826.0002.0

Dear Ms. Gee:

Enclosed for filing please find the original and sixteen (16) copies of Appellants’ Final
Reply Brief in the above-referenced matter. Please return one filed copy to me via the enclosed
self addressed stamped envelope.

Also enclosed please find the original and one copy of the Proof of Service of
Appellants’ Final Reply Brief on the Respondents in this matter. Please file the original and
return the filed copy to me via the enclosed self addressed stamped envelope.

Thank you for your assistance in this matter.
Very truly yours,

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

L
William C. Cleveland
Attorneys for the Appellants

WCC/cbe
Enclosures

cc: Daniel F. Blanchard, III, Esq. (w/encl.) (Attorney for Respondents)
Davidson Williams (w/encl.)



WOMBLE ' |
5 Exchange Street
CARLYLE Charleston, SC 29401 William C. Cleveland

SANDRIDGE Mailing Address Charlesth:I;O‘SgOZx9zg?
& RICE Post Office Box 999 . L onn
A PROFES.SloNAL LIMITED Charles{on’ SC 29402 ‘]D.lreCt Dlal 843-720-4606
LLABILITY COMPANY Telephone: (843) 722-3400 E-mail: WCleveland@wcsr.com
- Fax: (843) 723-7398
WWW. WCSI.COIm
July 31, 2012

RECEIVE])

The Honorable Tanya A. Gee

Clerk, South Carolina Court of Appeals: _ ' AUG 01 2012
Post Office Box 11629 ~~al
Columbia, South Carolina 29211 ' _ Sc Coun Of Appea|s

Re:  Kriti Ripley, LLC, and Ashley River Properties, II, LLC v. Emerald Investments, LLC
and Stuart Longman
Case Tracking No. 2011201949
WCSR No.: 82826.0002.0

Dear Ms. Gee:

Enclosed for filing please find the original and sixteen (16) copies of Appellants’ Final
Brief in the above-referenced matter. Please return one filed copy to me via the enclosed self
addressed stamped envelope.

Also enclosed please find the original and one copy of the Proof of Service of
Appellants’ Final Brief on the Respondents in this matter. Please file the original and return the
filed copy to me via the enclosed self addressed stamped envelope.

Thank you for your assistance in this matter.
Very truly yours,

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

Lot

William C. Cleveland
Attorneys for the Appellants

WCCl/cbe
Enclosures

cc: Daniel F. Blanchard, I1I, Esq.(w/encl.) (Attorney for Respondents)
'Davidson Williams (w/encl.)



WOMBLE ' - |
~ S Exchange Street - .
CARLYLE Charleston, SC 29401 v Wi“lam C Cleveland X

SANDRIDGE Mailing Address: . P.O. Box 999
Charleston, SC 29401
& RICE Post Office Box 999 . . .
: Direct Dial: 843-720-4606
A PROFESSIONAL LIMITED Charleston, SC 29402 E-mail: WCI land

LIABILITY COMPANY Telephone: (84‘3) 722-3400 ) cvelan @wcsr'com

Fax: (843) 723-7398

WWW.WCSI.Com

July 16, 2012

The Honorable Tanya A. Gee

Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re:  Kiriti Ripley, LLC, and Ashley River Properties, II, LLC, v. Emerald Investments, LLC
and Stuart Longman
Case Tracking No. 2011201949
WCSR No.: 82826.0002.0

Dear Ms. Gee:

Enclosed please find the original and one copy of Proof of Service of the Amended
Record on Appeal in the above-referenced matter. Please file the original and return the filed
copy to me via the enclosed, pre-addressed stamped envelope.

Thank you for your assistance and attention to this matter.
Very truly yours,

- WOMBLE CARLYLE SANDRIDGE & RICE, LLP

Wts.. & .

William C. Cleveland ‘ .
Attorneys for the Appellants

WCC/cbe
Enclosures

cc: Daniel F. Blanchard, 111, Esq.(w/encl.) (Attorney for Respondents) Q\
Davidson Williams (w/encl.) QQ)



WOMBLE '
: 5 Exchange Street
CARLYLE Charleston, SC 29401 William C. Cleveland
SANDRIDGE P.O. Box 999

Mailing Address:
Charleston, SC 29401
& RICE Post Difice Box 999 Direct Dial: 843-720-4606
: Charleston, SC 29402 . )
A PROFLEIiSBII(L)it:{Lc'g:;:SB ‘ Telephone: (843) 722-3400 E-mail: WCleveland@wecsr.com
Fax: (843) 723-7398
WWW. WCSI.COIm
July 31, 2012
f@w‘? T
The Honorable Tanya A. Gee Mg i/ W
Clerk, South Carolina Court of Appeals '_ Aug 9 " 4&)'
Post Office Box 11629 Sy Logy W

Columbia, South Carolina 29211

Re:  Kiiti Ripley, LLC, and Ashley River Properties, II, LLC, v. Emerald Investments, LLC
and Stuart Longman
Case Tracking No. 2011201949
-~ WCSR No.: 82826.0002.0

‘Dear Ms. Gee:

Enclosed for filing please find the original and sixteen (16) copies of the Amended
Record on Appeal in the above-referenced matter. Please return one filed copy to me via the
enclosed self addressed stamped envelope.

Thank you for your assistance in this matter.
Very truly yours,
WOMBLE CARLYLE SANDRIDGE & RICE, LLP
/4
William C. Cleveland
Attorneys for the Appellants

WCC/cbe
Enclosures

cc: Daniel F. Blanchard, III, Esq. (w/encl.) (Attorney for Respondents)
Davidson Williams (w/encl.)



_STATE OF SOUTH CAROLINA .
~ In the Court ofA'ppcals‘ R

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas - - N :
Krlstl Lea Harrmgton C1rcu1t Court Judge A

" Cﬂé_ée’ Tracking No. 201 12}01_94_’91

KRITI RIPLEY, LLC AND ASHLEY_ RIVER PROPERTIES I, LLC,
.‘ Appellants,
_ . . |
EMERALD INVESTMENTS, LLC AND STUART LONGMAN,

Respondeﬁts.

. PROOF OF SERVICE

I do hereby certify that on the 21st day of June 2012, I served a copy of the RECORD
ON APPEAL in the within entitled matter by'sending a copy of the same via hand delivery to:
Daniel F. Blanchard, I11
Rosen Rosen & Hagood, LLC

151 M°etmg Street, Suite 400
Charleston, SC 129401

WOMBLE CARLYLE SANDRIDGE & RICE, PLLC

Post Office Box 999 Cﬂarleston SC 29402

(843) 720-4606 |
RECEIVE]

Attorneys for Appellant
JUN 2 5 2012

6 Courtof Appeals




WOMBLE r
5 Exchange Street
CARLYLE Charleston, SC 29401 ) William C. Cleveland
SANDRIDGE Matling A | P.0. Box 999
) Charleston, SC 29401
& RICE e o Direct Dial: 843-720-4606
A PROFESSIONAL ? -
ES oA CLC)‘:;:ES " Telephone: (843) 722-3400 o 3 E-mail: WCleveland@wcsr.com
' Fax: (843) 723-7398
WWW.WCSL.com
June 22, 2012

The Honorable Tanya A. Gee

Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re: _ Kiriti Ripley, LLC, and Ashley River Properties, II, LLC, v. Emerald Investments, LLC

and Stuart Longman
Case Tracking No. 2011201949
WCSR No.: 82826.0002.0

Dear Ms. Gee:

Enclosed please find the original and one copy of Proof of Service of the Record on
Appeal in the above-referenced matter. Please file the original and return the filed copy to me
via the enclosed, pre-addressed stamped envelope.

Thank you for yonr assistance and attention to this matter.
Very truly yours,

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

tota, O ki)

William C. Cleveland
- Attorneys for the Appellants

WCC/cbe
Enclosures

cc: Daniel F. Blanchard, III, Esq.(w/encl.) (Attorney for Respondents)
Dav1dson Williams (w/encl.)

ECEIVE])

sc courl of ADDea\s
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JENNY ABBOTT KITCHINGS . : : POST OFFICE BOX 11629
) COLUMBIA, SOUTH CAROLINA 29211

CLERK
. 1015 SUMTER STREET
V. CLAIRE ALLEN S COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK : ~ TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

" July 13,2012

Mr. William C. Cleveland
PO Box 999 ‘
_ Charleston SC 29402

' ‘Re:. - Kriti Ripley v. Emerald Investments (2.)
. Appellate Case No. 2011-201949

Dear Counsel:

: The following ordeér has been endorsed on your motion for leave to amend record
on appeal in the above matter.

K "Gra_nted.

By s/V Claire Allen .,094./ W Qa. l("‘j"l"‘)"%o
Deputy Clerk

July 13, 2012."

Please be advised the amended record on appeal must be served ori__the opposing
parties and file the proof of service with this Court no later than July 23, 2012. All
final briefs must be served and filed within 20 days after service of the record on

appeal.

All parties are advised that the originals of all records on appeal and final briefs
filed with the appellate courts are scanned. Therefore, in accordance with the May

\J



1, 2008 Amendments to the South Carolina Appellate. Court Rules, DO NOT
“staple, spiral bind, velobind, or otherwise permanently bind the ORIGINALS of
these documents. The original brief(s) and record on appeal should still have front
and back covers in compliance with Rule 267(e) of the South Carolina Appellate
‘Court Rules, but should not be bound. You may secure the originals with paper
clips, binder clips, rubber bands, by placing them in large envelopes, or by any
other similar means that will keep the pages together without binding or hole-
punching. All COPIES of the record on appeal and final briefs should be bound as
specified in the South Carolina Appellate Court Rules. |

We SuggeSt that large parcels such as copies of final briefs and the Record On
Appeal be sent directly to the Court via the street address: - 1205 Pendleton Street,
Columbia, S.C. 29201. Thank you for your attention to this.

If you have any questions, please do not hesitate to contact this office.

Very truly yours,

cc:  James Atkinson Bruorton, IV
Richard S. Rosen
Daniel Francis Blanchard, 111
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STATE OF- SOUTH CAROLINA
In the Court of Appeals

" APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas" _
Kristi Lea Harrington, Circuit Court Judge

~
Case Tracking No. 2011201949 - KB'C EIV

| JUL 06 2012
KRITIRIPLEY, LLC AND ASHLEY RIVER PROPERTIES IL, LIS Coyrt of Appeals

: Appellants,
v

EMERALD INVESTMENTS, LLC AND STUART LONGMAN,

Respondents.

MOTION FOR LEAVE TO AMEND RECORD ON APPEAL

The Appellant hereby moves the Court for an Order to aménd the Record on Appeal and -

to thereby extend the time for filing final briefs until August 6, 2012. This motion is made on

- the ground- that -exhibits to certain pleadings contained within the Record on Appeal were

inadvertently not listed in the Index to the Record on Appeal and further the Index lists four
incorrect page numbers. Appellant has corrected the Index and will serve complete and accurate
copies of the Record on Appeal on July 16, 2012.

STATEMENT OF FACTS

The Appellant initially served the Record on Appeal upon Respondents on June 21, 2012.

The Certificate of Service of the Record on Appeal was mailed to the Court for filing on June 22,

WCSR 7313051v2



2012. Thereafter, Appellant discovered typographical errors in the Index to the Record on

o

Appeal and that portions of certain pleadings were inadvertently incorrectly numbered.
Appellant has obtained consent of Respondents’ counsel to correct and re-serve the Record on
Appeal, and respectfully requests leave to serve the corrected Record on Appeal as of July 16,

2012 and for an Order extending the time for ﬁhng the Final Briefs until August 6,2012.

Respectfully submitted,

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

vl  Cllnlat)

William C. Cleveland, SC Bar No. 1284
Five Exchange Street
Charleston, SC 29402
~ Telephone: (843) 722-3400
Facsimile: (843) 723-7398
Email: wec@buistmoore.com
Attorneys for the Appellants

Chérleston, South Carolina
Dated: July 3, 2012 .

GRP\

WCSR 7313051v2



STATE OF SOUTH CAROLINA K FCP

In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas : .
Kristi Lea Harrington; Circuit Court Judge %

Case Tracking No. 2011201949

KRITI RIPLEY, LLC AND ASHLEY RIVER PROPERTIES I, LLC,
| Appéllants,
_ V.
EMERALD INVESTMENTS, LLC AND STUART LONGMAN,

Respondents.

CERTIFICATE OF MAILING

I certify that I have served a copy of Motion for Leave to Amend Record on Appeal by
depositing a copy of it in the United States Mail, postage prepaid on July 3, 2012 to the
following:

Daniel F. Blanchard, III
Rosen Rosen & Hagood, LLC
151 Meeting St., Suite 400

- Charleston, SC 29401

WOMBLE CARLYLE SANDRIDGE & RICE, PLLC

Const Coagayy

Post Office Box 999, Charleston, SC 29402
(843) 720-4606
. Attorneys for Appellant

WCSR 7319120v1



WOMBLE r
5 Exchange Street
CARILYLE Charleston, SC 29401 : William C. Cleveland

SANDRIDGE Mailing Address: P.O. Box 999
R > tg)fﬁ B. 99 Charleston, SC 29401
& KRICE c(f; rlest:; S%XZ%OZ Direct Dial: 843-720-4606
A PROFESSIO MITED ’ - HA

FLElABII LII\_I;:LCLOIMPANY Telephone: (843) 722-3400 E-mail: WCleveland@wcsr.com

Fax: (843) 723-7398

WWW.WCSI.com
July 3, 2012

The Honorable Tanya A. Gee

Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

Re:  Kriti Ripley, LLC, and Ashley River Properties, II, LLC, v. Emerald Investments, LLC

and Stuart Longman
Case Tracking No. 2011201949
WCSR No.: 82826.0002.0

Dear Ms. Gee:

This firm represents Appellants Kriti Ripley, LLC and Ashley River Properties, II, LLC
in the above-referenced matter. Enclosed please find a Motion for Leave to Amend Record on
Appeal, with Certificate of Mailing. It would be greatly appreciated if you would please file this
motion and return a filed copy to me in the enclosed, pre-addressed stamped envelope.

Also enclosed please find this firm’s check in the amount of $25.00 for the filing fee.

Thank you for your assistance and attention to this matter.

Very truly yours,

WELE CARLYLE SANDRIDGE & RICE, LLP

4

William C. Cleveland
Attorneys for the Appellants

WCC/cbe
Enclosures

cc’* Daniel'F. Blanchard, 111, Esq. (w/encl)) (Attorney for Respondents)

RECFIVE])

JuL 0 4 2012

SL‘ Laggi b i %i.,ﬂl]ﬂah'



WOMBLE | |
C 5 ExcPange Street . .
ARLYLE Charléston, SC 29401 William C. Cleveland

SANDRIDGE Mallng Al e 0 BOX999
& RICE Post Office Box 999 . Charleston, SC 29401
Charleston. SC 29402 Direct Dial: 843-720-4606
A LIMITED LIABILITY ' ' E-mail: WCleveland@wecsr.com
PARTNERSHIP Telephone: (843) 722-3400
Fax: (843) 723-7398
WWW. WCST.COIT1

May 22, 2012 | RFCW!VEB

MAY 2'5 2017
The Honorable Tanya A. Gee

Clerk, South Carolina Court of Appeals ;
Post Office Box 11629 - sc Cgurl Of Apﬂealb

Columbia, South Carolina 29211

Re:  Kiriti Ripley, LLC, and Ashley River Properties, II, LLC, v. Emerald Investments, LLC

and Stuart Longman
Case Tracking No. 2011201949
WCSR No.: 82826.0002.0

Dear Ms. Gee:

This firm represents Appellants Kriti Ripley, LLC and Ashley River Properties, II, LLC
in the above-referenced matter. Enclosed please find Appellants’ Initial Reply Brief. It would
be greatly appreciated if you would please file this request and return a filed copy to me in the
enclosed, pre-addressed stamped envelope.

Thank you for your assistance and attention to this matter.
Very truly yours,

/BLE CARLYLE SANDRIDGE & RICE, LLP

William C. Cleveland
Attorneys for the Appellants

WCC/cml
Enclosures

cc: Daniel F. Blanchard, III, Esq.(w/encl.) (Attorney for Respbndents)
Davidson Williams (w/encl.)

CALIFORNIA / DELAWARE / GEORGIA / MARYLAND / NORTH CAROLINA / SOUTH CAROLINA / VIRGINIA / WASHINGTON D.C, ‘,-"!m
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THE STATE OF SOUTH CAROLINA
IN THE
COURT OF APPEALS

Case Tracking No0.2011201949

RECFTVE])

Appeal From The Charleston County v 25 2012
Court of Common Pleas MAY %5 2

The Honorable Kristi Lea Harrington sc COU[I of Appea‘s
Civil Action No. 2008 ~CP-10-2344

KRITI RIPLEY, LLC and ASHLEY
RIVER PROPERTIES II, LLC, - Appellants,

EMERALD INVESTMENTS, LLC and :
STUART LONGMAN, ) Respondents.

APPELLANTS’ INITTAL
REPLY BRIEF

WOMBLE CARLYLE SANDRIDGE & RICE LLP
William C. Cleveland

Five Exchange Street, P.O. Box 999

Charleston, SC 29402

Telephone: (843) 722-3400

Facsimile: (843) 723-7398

Email: wcleveland@wcsr.com

Attorneys for the Appellants, Kriti Ripley, LLC
Ashley River Properties 11, LLC

WCSR 7268539v1
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PRELIMINARY STATEMENT

This lawsuit is about Kriti and ARP II’s efforts to collect on their judgment from
Emerald’s membership interest in ARP II. There is no evidence that Emerald or
Longman have any other assets that can serve as a source of payment of Kriti and ARP
II’é judgment. The charging order that was issued by the court has been in place for four
years and has not produced any payment towards Kriti and ARP II’s judgment. Kriti and
ARP II’s right to enforce its judgment isfclearly not protected. Kriti and ARP II’s only
remedy as judgment creditors is to proceed with foreclosure of their charging order lien.

The Trial Court erred in holding that Kriti and ARP II have any remedies other
than.the exclusive remedies provided under S.C. Code Ann. § 33-44-564. The Trial
Court erred in holding the existing charging order protects Kriti and ARP II’s interests as
judgment creditors because the only evidence on that issue establishes that Kriti and ARP
II’s interests are not protected.

Kriti and ARP II have a judgment that remains unpaid since the New York
Supreme Court confirmed the Award of Judgment on March 27, 2008. Kriti and ARP 1l
are entitled to be paid. Emerald and Longman are the subject of other substantial
judgménts, including judgments for fraud. The only asset Kriti and ARP II have been
~ able to identify as a source of payment of their judgment is Emerald’s membership

interest in ARP II. ARP II does not generate profits or distributions and Kriti and
- Emerald’s Charging Order lien has not resulted in payment of the judgment within a
reasonable period of time. The S.C. Code of Laws provide two, and only two, remedies
for Kriti to enforce its judgment against Emerald’s membership interest. They are the

imposition of a charging order lien and, foreclosure of that charging order lien if the lien
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does not result in the judgment’s being paid within a reasonable time. Because the
judgment has not been paid within a reasonable time and there are no prospects of its
being paid, Kriti and ARP II are entitled to foreclose their lien.

Emerald and Longman wrongly attempt to characterize this lawsuit as a dispute
among members of ‘a limited liability company over management of the Alimited 1iabi1ity
company. To be sure, these parties have fought over that issue. But, those fights have
already been adjudicated in three separate and confirmed arbitration awards. In the ﬁrst
two awards, Emerald and Longman were stripped of their voting rights because of their
misappropriation of company assets and adjudged liable to Kriti and ARP II’s for their
lésses. (First and second awards). In the most recent arbitration proceeding, Emerald
and Longman’s claims of mismanagement and other wrongful conduct were proven to be
meritless. (October 28,2010 Award)

The Trial Court erred in holding that Kriti and ARP II must resort to other
remedies tb collect their judgment from Emerald’s membership interest in ARP.II, citing
“forced dissolution” and “ordering the purchase of shares of any other shareholder, either
by the corporation or by other shareholders.” Neither of those purported remedies applies
to a judgment creditor’s seeking to enforce its judgment, as is the case here. The rights of
a credi;cor are set forth in S.C. Code Ann. § 33-44-504. Those rights are “exclusive.”
S.C. Code Ann. § 33-44-504(e). Those rights are not subject to a member’s right to seek
judicial dissolution of the company. A judgment debtor member cannot oppose a
judgment creditor’s effort to enforce its judgment by insisting that the creditor wait for a

judicial dissolution proceeding to take its course. What the judgment debtor can do is

WCSR 7268539v1



redeem his interest and thereby protect his membership interest. S.C. Code Ann. § 33-
44-504(c)(1).

Emerald and Longman’s brief cites no authority for the proposition that a
judgment creditor’s rights to foreclose its charging order lien are in any way altered
because the judgment creditor may be a member of the company in whom the debtor has
a membership intefest. Because the rights provided to Kriti and ARP II as judgment
creditors are statutorily mandated to be exclusive, the Trial Court erred in holding that
Kriti and APR II must resort to other remedies to enforce their judgment. Moreover, the
primary “remedy” that Emerald and Longman argue protects Kriti and ARP II's
" judgment is dissolution, which Kriti and ARP II actively oppose and which Emerald and
Longman cannot achieve because of the factual findings of the 2010 Arbitration Award.
Therefore dissolution is not an alternate remedy that offers any protection whatsoever to
Kriti and ARP II’s right to enforce their judgment.

The Trial Court also erred in holdirig that South Carolina’s Limited Liability Act

empowers a court to order the corporation or other shareholders to purchase the shares of

“any shareholder” citing Hendley v. Lee, 676 F. Supp. 1317 (D.S.C. 1987). The entity
discussed in Hendley was a corporation, not a limited liability company. There are no
provisions in the South Carolina LLC Act similar to those applied in Hendley.
Furthermore, the statute relied on by the Court in Hendley appears to have been repealed.
S.C. Code Ann. §33-21-150. Finally, neither the Trial Court’s Order, nor Emerald and
Longman’s brief explain how such a statute, even if it were applicable, would operate so

as to result in the enforcement of Kriti and ARP II's judgment.
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I RESPONDENTS’ CLAIMS OF MISMANAGEMENT ARE BOTH
IRRELEVANT AND PROVEN TO BE UNFOUNDED.

Emerald and Longman broadly claim that Kriti’s mismanagemént of ARP II both
precludes its right .to foreclose their charging order lien and gives rise to the specter of
involuntary judicial dissolution. Although these factual assertions are addressed below,
they are completely irrelevant for at least two reasons: First, the claims have been
litigated and proven to be unfounded. (2010 Award) Second, as conceded by Emerald
and Longman, the Trial Court did not basg her order upon, or maké any findings with
respect to, Emerald and Longman’s allegations of mismanagement. (Order,
Respondent’s Brief p. 37, footnote 8).

Emerald and Longman argue that the 2010 findings of the New York arbitration
panel do not preclude or otherwise affect their efforts to obtain an involuntary judicial
dissolution of ARP II. Although the claim for judicial dissolution was not itself referred
to arbitration, the April 19, 2009 order of reference expressly provides that the findings of
the New York arbitration panel with respect to dissolution are “admissible and binding.
upon, the parties in any action including, but not limited to, this action seeking an order
of judicial dissolution of ARP -II.” (Consent Order filed April 19, 2010)

Emerald and Longman recite in their brief the same allegations of misconduct that
they presented to the New York arbitration panel, which allegations were proven to be
unfounded. The panel expressly found that all of Kriti’s actions in managing ARP I
complained of by Emerald were “well within reasonable business efforts to manage a
vcomplex piece of waterfront property.” (2010 Arbitration Award) Those findings are

binding upon the parties in the pending judicial dissolution lawsuit brought by Emerald
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against Kriti and ARP II. Those findings establish that Emerald is not entitled to
dissolution.

Emerald and Longman argue that Kriti and ARP II have waived this argument by
not presenting it by way of a Rule 59(e) motion. Kriti and ARP II presented this
argument to the court at the April 7, 2011 motien 'hearing (Hearing Transcript, p. 23,
lines 4-11; p. 29, lines 19-25; p. 31, lines 15-19). To the extent that the Trial Court’s
order holds that dissolution is one of the remedies available to Emerald and Longman, it
constitutes a rejection of the argument presented to the court during oral argument and
the argument does not need to be repeated again by way of a Rule 59(e) motion.
Therefore, the argument has not been waived.

Kriti and Emerald argue that the findings of the New York arbitration panel are
not binding because the award has not beeg confirmed. Emerald and Longman are
incorrect. The New York arbitration was confirmed by the Supreme Court of the State of
New York on December 29, 2011. Therefore, the findings of the New Yerk arbitration

panel are binding upon Emerald and Longman.

Emerald and Longman argue that the New York arbitration panel only considered .

what Emerald and Longman characterize as limited dissolution rights under the parties’
operating agreement. The findings of the New York arbitration panel are not limited.
They are broad in scope and dispose all of the factual assertions made by Emerald and
Longman in their elaim for dissolution. (2010 Award)
IL. THE TRIAL COURT’S ORDERS ARE APPEALBLE.

Rule 72, SCRCP, provides that, “Appeal may‘be taken, as provided by law, from
any final judgment or appealable order.” Rule 201, SCACR, similarly provides that,
“Appeal may be taken, as provided by law, from any final judgment, appealable order or

8
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decision.” S.C. Code Ann. §18-9-10 provides, “[Aln appeal may be taken to the
Supreme Court or the court of appeals in the cases mentioned in Sections 14-3-320 and
14-3-330.”"

S.C. Code Ann. § 14-3-320, provides in pertinent part:

The Supreme Court shall have appellate jurisdiction only in
cases of chancery, and in such appeals they shall review the
findings of fact as well as the law, except in chancery cases
when the facts are settled by a jury and the verdict not set
aside. )

S.C. Code Ann. § 14-3-330 provides in pertinent part:

The Supreme Court shall have appellate jurisdiction for
correction of errors of law in law cases, and shall review
upon appeal:

(1) Any intermediate judgment, order or decree in a law
case involving the merits in actions commenced in the
court of common pleas and general sessions, brought there
by original process or removed there from any inferior
court or jurisdiction, and final judgments in such actions;

. provided, that if no appeal be taken until final judgment is
entered the court may upon appeal from such final
judgment review any intermediate order or decree
necessarily affecting the judgment not before appealed
from;

(2) An order affecting a substantial right made in an action
when such order (a) in effect determines the action and
prevents a judgment from which an appeal might be taken
or discontinues the action, (b) grants or refuses a new trial
or (c¢) strikes out an answer or any part thereof or any
pleading in any action;

(3) A final order affecting a substantial right made in any
special proceeding or upon a summary application in any
action after judgment; ... '

! Although delineated “Appellate jurisdiction in law cases”, the South Carolina Supreme Court has applied
the bases for appeal of interlocutory orders, found in S.C. Code § 14-3-330, in equity cases. Ex parte
Wilson, 367 S.C. 7, 625 S.E.2d 205 (2005); Charleston County DSS v. Fortner, et al., 317 S.C. 283, 454
S.E.2d 307 (1995); North Carolina Federal Savings and Loan Assn. v. Twin States Dev. Corp., 289 S.C.
480, 347 S.E.2d 97 (1986). ‘
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Kriti and ARP 1I initiated this case on April 29, 2008, by filing a Notice of Filing
of Foreign Judgment. On October 17, 2008, Kriti and ARP II filed an Application for
Issuance of Charging Order pursuant to S.C. Code S.C. Code § 33-44-504. That same
day, Judge Roger M. Young issued a Charging Order and Rule to Show Cause, granting
Kriti and ARP II” motion but setting a hearing date to give Defendants an opportunity to
appear and show cause why the Charging Order should not continue in full force and
effect. By Order dated February 6, 2009, Judge Hughston rejected Emerald and
Longman’s objections to the Charging Order and ordered that the Charging .Order issued
by Judge Young on October 17, 2008, “continue in full force and effect and constitute a
lien on said distributional interest.”

Having received no distributions or other payments on their judgment, on January
31, 201 1, Kriti and ARP II filed a Motion to Foreclose Judgment Lien. Judge Kriéti Lea
Harrington denied the Motion by Order dated May 31, 2011, and judgment entered on
June 10, 2011; and also denied Kriti and ARP II’s Motion to Alter or Amend and
Reconsider by. Order dated, and Judgment entered on, September 26, 2011. The current
appeal is from these Orders.

A. The Orders of the Trial Court are Final Judgments and are, therefore,
Appealable.

“As a general rule, only final judgments are appealable.” Culbertson v. Clements,

322 S.C. 20 at 23, 471 S.E.2d 163 at 164 (1996); Wieters v. Bon-Secours-St. Francis,

378 S.C. 160, 662 S.E.2d (Ct. App. 2008). “Generally an order is a final judgment on
one or more issues if it constitutes an ultimate decision on the merits.... An order
involves the merits if it finally determines some substantial matter forming the whole or

part of some cause of action or defense in the case.” Canteen v. McLeod Regional
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Medical Center, 384 S.C. 617 at 622, 682 S.E.2d 504 at 506 (Ct. App. 2009), citing

Brown v. Greenwood Mills, Inc., 366 S.C. 379, 622 S.E.2d 546 (Ct. App. 2005). Based
upon these principles, the Orders appealed from in this case are final judgments and are,
- therefore appealable.

Once the foreign judgment was filed and the judgment lien based on that
judgment granted, the only remaining issue in the case was Kriti and ARP II’s claim for
foreclosure of their lien. When the trial court denied Kriti and ARP II’s ‘motion, that
ruling constituted an ultimate decision on the merits of Kriti and ARP II’s claim since it
“finally determine[d] some substantive matter forming the whole or part of some cause of
action...in the case.” "fhe effect of the trial court’s ruling was, therefore, to end the case,
since there was nothing left for the trial court to do with regard to this issue.
Consequently, the Orders in question clearly meet the requirements of a final judgment.

The Orders are appealable under S.C. Code Ann. § 14-3-330(3) because they are
final orders affecting a substantial right made in a special proceeding and upon a
summary application after judgment. Kriti and ARP II's Métion to Foreclose Judgment
Lien was both made in a special proceeding and updn a summary application after
jud}gment. Although the distinction between special‘proceedings and actions has now
been eliminated in South Carolina’s Rules of Civil Procedure, the note to SQuth Carolina
" Rule of Civil Procedure 2 states: “A special proceeding is really only a civil action in
which some special remedy is sought; i.e., writ of mandamus, writ of habeas corpﬁs, etc.”
Kriti and ARP II submit that the rights of a judgment creditor to obtain and foreclose a
charging order lien that are set forth in S.C. Code § 33-44-504(b) involve a special

proceeding within the meaning of S.C. Code § 14-3-330(3). Additionally, the exercise of
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those same rights constitute a summary application after judgment has been entered.
Because the trial court’s Orders were final judgments, and pursuant to the express
provisions of S.C. Code Ann. § 14-3-330(3), they are appealable.

B. EVen if the Orders are not final judgments, they are still appealable.

S.C. Code Ann. § 14-3-330 allows appeals of intermediate orders (1) involving
the merits, pursuant to § 14-3-330(1); and (2) affecting.a substantial right, pursuant to
§14-3-330(2).

Even if the Orders in question are not final judgments, they are clearly appealable
under the two subsections of S.C. Code Ann. § 14-3-330 referenced above. Under S.C.
Code Ann. § 14-3-330(1) an otherwise interlocutory order involving the merits is
immediately appealable. “To involve the merits, the order must ‘finally determine some

substantial matter forming the whole or part of some cause of action or defense’”.

Peterkin v. Brigman, 319 S.C. 367 at 368, 461 S.E.2d 809 at 810 (1995), citing Mid-State

Distributors, Inc. v. Century Importers, 310 S.C. 330, 426 S.E.2d 777 (1993). As

indicated above, when the lower court denied Kriti and ARP II’s Motion to Foreclose
Judgment Lien, it effectively denied .Kriti and ARP II’s sole remaining claim in the
lawsuit in its entirety. Such a ruling clearly meets the test for appealability under S.C.
Code Ann. § 14-3-330 (1), as it indisputably “finally dptermined” a “substantial matter”
at the heart of Kriti and ARP II’s claim.

The Orders are also appealable under S.C. 'Code § 14-3-330(2). Under that
subsection, an otherwise interlocutory order is immediately appealable if it affects a
substantial right and, in effect, determines the action and prevents a judgment from which
an appeal may be taken or discontinues the action. Here, Kriti and ARP II have a
“substantial” right to secure payment of their judgment lien. One of the two ways to
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secure payment of their lien is by foreclosing on the lien. In its Orders, the trial court
denied Kriti and ARP II that avenue of securing payment of their judgment. The Orders
have, “in effect, determine(d) the action:” If the Orders are not final judgments, which
Kriti and ARP IT believe they are, then, at the very least, they are Orders which either
prevent a judgme.nt from which an appeal may be taken or, even more clearly, which
discontinue the case. Either way, they represent Orders that are appealable under S.C.
Code Ann. § 14-3-330(2).
The cases relied upon ‘by Emerald and Longman in their Brief are not on point.

Thc')se cases involved efforts by plaintiffs to vacate or dissolve liens. In contrast, here
Kriti and ARP II brought an action to establish a lien and later to foreclose on it. The
cases cited by Emerald and Longman are therefore, irrelevant to this case and do ﬁot
support a finding that the Orders in question are not appealable.

| In sum, the trial court’s Orders are appealable as final judgments or, in any event,
aé appealable interlocutory orders under S.C. Code § 14-3-330. If that were not the case,
Kriti and ARP II would have no way of ever obtaining appellate review of their effort to
foreclose their judgment lien.
III. THE DOCTRINE OF UNCLEAN HANDS SHOULD NOT APPLY IN THIS

CASE, NOR DOES IT JUSTIFY THE TRIAL COURT’S DENIAL OF
APPELLANTS’ MOTION TO FORECLOSE.

The Trial Court did not make a ruling relating to unclean hands. In apparent
recognition of this fact, Emerald and Longman concede that the Circuit Judge’s Order did
not specifically addreés the unclean hands doctrine. (Respondent’s Initial Brief at p. 37,
fn §). In light of the fact that the Trial Court did not rule on the issue, and Emerald and
Longman never sought a specific ruling on the issue, Emerald and Longman “assert the
issue on appeal as an additional sustaining ground” Ibid. In support of their position,
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they rely on both Rule 220(c) SCRAP, which provides that an “appellate court may
affirm any ruling, order, decision or judgment upon any ground(s) appearing in the

Record on Appeal,” and ['on, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d

716 (2000) (holding that a respondent may raise additional reasons to affirm a lower
court’s ruling regardless of whether those reasons were presented or ruled on by the
lower court, so long as the basis for the additiénal sustaining grounds appear in the
Record on Appeal).

| Regardless, the argumeﬁts advanced by Emerald and Longman in their Brief, at
pages 37-39, do not support a finding of unclean hands in this case. In support of their
position, Emerald and Longman list examples éf alleged conduct they maintain are
evidence of “unclean hands”. A close examination of these examples reveals, however,
that the glleged conduct does not support a finding of unclean hands in this case.
A. Respondents’ contention that “Kriti failed to conduct the affairs of ARP II in

the best interest of ARP II and its members by squandering several sale
“opportunities to potential buyers of ARP’s property

Emerald and Longman’s contention with regard to this point is simply an ex post
facto challenge to Kriti and ARP II’s exercise of business judgment with regard to
various potential buyers. Significantly, this same argument was raised by Emerald and
Longman in the arbitration commenced by Emerald in 2010 and was explicitly rejected
by the arbitration panel in the Award of Arbitrators dated October 28, 2010 (2010
Award). As stated by the arbitrators:

Nor did the Panel hear sufficient evidence to find corporate
waste by Kriti or commission of any act which would
justify enjoining Kriti from violating any provision of the
Operating Agreement. The decisions to construct a
bulkhead, dredge the canal and construct the out building
were well within the business judgment of Kriti as

managing member; and the application of funds by the
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Company was, also, well within reasonable business efforts
to manage a complex piece of waterfront property. Kriti
had envisioned a luxury development and these ,
expenditures fell within that reasonable vision. Emerald’s
evidence was, at best, the observations of Stuart Longman
who believed that he could develop the property better; but
the decisions of Kriti did not constitute waste nor ‘wrongful
conduct that adversely and materially affected the
Company’s business...” Nor did Kriti’s conduct constitute
‘...a material breach of [the Operating Agreement] or a duty
owed to the Company or the other Members under Section
22-44-409 of the Act.” Operating Agreement, Article
10.5(b). :

(2010 Award, p. 4)

Further, the arbitration panel specifically held that:
Neither Kriti nor the Company committed corporate waste
or engaged in any misconduct which would support a
finding of fact requiring dissociation, dissolution or an
award to Emerald of damages; and, thus, to the extent that
the Panel is empowered to opine on the request for

dissociation, dissolution or damages against Kriti, such
request is denied.

(2010 Award, p. 5).

As held by the a%bitration panel, Kriti’s decisions with regard to managing ARP II
were well within the business judgment rule. Emerald and Longman’s argument to the
contrary is without merit.

B. Respondents’ contention that Kriti caused “ARP II to substantially and
unnecessarily increase its debt burden”

Emerald and Longman’s contention with regard to this point is, again, simply an
ex post fa{cto challenge to Kriti and ARP II's exercise of the business judgment with
regard to securing a bank loan with Bank of America in 2006 for the purpose of
constructing marina slips. In this regard,‘ Emerald and Longman contend that the
property should have been sold before the loan was taken o‘ut. However, in Longman’s

.Afﬁdavit, he details two other alleged potential sales subsequent to the loan, which
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would, according to him, have resulted in comparable profits. Affidavit of Stuart
Longman filed April 5, 2011, paragraphs 27-28. (Longman April 2011 Affidavit). Given
Longman’s own testimony, securing the loan in question is hardly evidence of unclean
hands.

In addition, Longman admits that Kriti has loaned APP II significant funds to
maintain the Bank of America loan. Longman April 2011 Affidavit paragraph 26.
Although Emerald attempted to have those funds characterized as equity contributions,
rather than loans, in the 2010 arbitration, the arbitration panel rejected that contention and
found they were valid loans (2010 Award pp. 2-3). Kriti’s conduct in loaning ARP II .
almost 7.5 million dollars in an attempt to sustain the project clearly belies any argument
that it acted with unclean hands with regard to the loan.

C. Respondents’ contention that “Kriti attempted to unilaterally dilute Emerald’s
membership interest in ARP II... from 70% to 21%.”

Emerald and Longman’s contention in this regard is moot. A bona fide dispute
existed with regard to Emerald’s membership interest subsequent to February 2005,
which was addressed and determined in the arbitratioﬂ initiated by Emerald in 2010. The
Award of the Arbitrators dated October 28, 2010 recognized that Emerald’s membership
interest was not diluted as a result of a February 28, 2005 capital call and that,
consequently, it remained at 70%. Significantly, the Award of Arbitrators was rendered
prior to Appellants filing fheir Motion to Foreclose Judgment Lien.

Emerald vand Longman’s contention that the dispute over Emerald’s membership
interest is somehow evidence of unclean hands is thus without merit, since that issue had
_ beén determined conclusively prior to the trial court’s decision to deny Kriti and ARP II’s

Motion to Foreclose Judgment Lien.
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D. Respondent’s contention that “Kriti has tried to circumvent Emerald’s right to
dissolution of ARP by squeezing out Emerald and taking its equity...”

This argument does not support Emerald and Longman’s contention thaf
Appellants acted with unclean hands. In the first place, it is not an accurate statement of
Kriti’s actions vis-a-vis Emerald. As noted previously, the dispute between the parties
goes back to 2005 when, due to mismanagement of ARP II by Emerald and Longman,
Kriti and ARP II were forced to initiate an arbitration against Emerald and Longman for
violation of the Operating Agreement of Ashley River Properties II, LLC. The arbitrators
agreed with Kriti and Emerald lost all of its voting rights, leaving Kriti as the sole voting
member of ARP II. Pursuant to that award, Emerald and Longman were also ordered to
pay Kriti and ARP II $706,225. Award of Arbitrators dated October 28, 2005. (2005
Award). | |

Thereafter, Kriti and ARP II initiated a second arbitration to recover monies due
from Emerald arising from its diversion of funds and for legal fees. The arbitration in
that case awarded Kriti and ARP II certain additional monies. Award of Arbitrators
dated July 22, 2006. (2006. Award).

On March 27, 2008, the Supreme Court of the State of New York, County of New
York, issued an Ofder confirming the two awards and entering judgment in favor of Kriti
and ARP II against Emerald and Longman in the amount of $1,184,581.72. (2008 New
York Judgn}ent.) That judgment was later domesticated in South Carolina. Because no
poftion of this judgment had been paid, Kriti and ARP-II filed the instant action in
October 2008 to obtain a Charging Order on Emerald’s interest in ARP II. By January
2011, the judgment had still not been paid and Kriti and ARP II moved to foreclose their

judgment lien. That motion was denied and this appeal ensued.
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Significantly, to this date, not one penny of the judgment has been paid.? To the
contrary, Emerald and Longman have continually sought to delay payment while forcing
Kriti and ARP 1I to spend time and money defending a variety of actions initiated by
Emerald and Longman. Specifically, Emerald and Longman immediately challenged the
2005 award by filing a lawsuit in South Carolina, seeking to set it aside. After losing at
the trial court level, Emerald and Longman appealed and this Court affirmed the trial

court ruling dismissing the appeal. Ashley River Properties I, LLC v. Ashley River

Properties II. LLC, 374 S.C. 271, 648 S.E.2d 295 (Ct. App. 2007).

Emerald and Longman also filed a second South Carolina matter, challenging the
2006 award. That action was ultimately dismissed. Emerald and Longman also filed a
third lawsuit in South Carolina in 2009 and an arbitration action in 2010. In addition,
Emerald and Longman vigorously contested Appellants’ attempt to obtain the Charging
Order and subsequently appealed the Order granting the lieni That appeal was essentially
dismissed by this Court as moot in January 2011.

In contrast to Emerald and Longman’s refusal to payb their debt and their
deliberate delay tactics, Kriti has loaned ARP II over 7.5 million dollars in an attempt to
build out the project. When Kriti and ARP II obtained their Charging Order in 2008 and
subsequently sought to foreclose on their judgment, all they were doing was exercising
their right, as provided for by South Carolina law, to obtain payment on their now over
four year old judgment. |

Moreover, Emerald and Longmah do not have a “right” to dissolution of ARPII,

so there is no way Kriti could circumvent that alleged “right”. Initially, the 2010 award

2 The 2010 arbitration award required the parties to split the administrative costs and expenses of the
proceeding equally. Because Emerald and Longman had advanced costs, Kriti was required to reimburse
Emerald $59,527.94, which it did by crediting the amount so as to reduce Kriti and ARP II’s judgment.
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specifically found that neither Kriti nor ARP IIl committed ény acts which would justify a
finding of dissolution under Operating Agreement. And, while SC Code Ann. § 33-44-
801 certainly allows Emerald to petition for a dissolution under certain circumstances,
Emerald certainly has no absolute “right” under that, or any other section, to dissolution
- of ARP IL |

E. Respondents’ contention that “Kriti undervalued ARP II’s assets by 3.25

million in its financial statements that it submitted to the court in support of its
motion to foreclose on its judgment lien.”

Emerald and Longman’s contention in this regard is found in paragraph 18 of
Longman’s Affidavit and is based solely on a difference of opinion between ARP II’s
accountants and an appraiser retained by Bank of America over the value of ARP II.

In support of its Motion to Foreclose, Davidson Williams, Managing Member of
Kriti, submitted copies of ARP II’s Accountants’ .Report and Financial Statements for the
years 2008 and 2009, compiled by Streetman and Jones, PC, ARP II's independent,
outside accountants. Affidavit of Davidson Williams filed February 1, 2011, Exhibits A
and B (Davidson February 2011 Affidavit). The 2008 Accountants’ lieport and Financial
Statements valued ARP II’s member’s capital as of December 31, 2008 at $1,777,586.
The 2009 Accountants’ Report and Financial Statements valued members’ capital at
$1,219,570.00.

In opposition to Appellants’ Motion to Foreclose Judgment Lien, Emerald and
Longman introduced appraisals prepared by Fred H. Beck and Associates for Bank of
America, which estimated a value of ARP II’s assets as of September 25, 2009 at a higher
figure, without taking into account APR II’s liabilities. Longman April 2011 Affidavit,

Exhibits 6 and 7.
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In effect, Emerald and Longman argue that because an appraiser appraised the
assets at a value higher than ARP II’s independent, outside accountants valued the assets,
the appraiser’s appraisal was indisputably correct and Kriti and ARP II had no right to
rely on their accountants’ valuation. However, while the differences between the figures
may well represent a dispute among professionals as to the value of ARP II’s assets, it
does not support a finding that Appellants’ choice to rely on their ‘accountants was
unwarranted. More importantly, Emerald’s and Longman’s references to the alleged
value without taking into account the debt substantially distorts the prospects of Kriti and
ARP II’s being ablé to satisfy their judgment.

The fact that Emerald and Longman disagree with the Appellants’ valuation is not
surprising or unusual since this situation is no different than most cases where valuation
of property is an issue and both sides put in evidence of that they believe is the value of
the property.

Appellant’s submission of the 2008 and 2009 Acéountants’ Report and Financial
Statements does not, therefore, constitute evidence of unclean hands.

F. Respondents’ contention that “Kriti caused ARP II to spend significant fees in

its improper attempt to unilaterally dilute Emerald’s financial interest from
70% to 21%, which was rejected by the New York arbitrators.”

Emerald and Longman’s contention in this regard relates to the arbitration
proceeding initiated by Emerald against Kriti in 2010, which resulted in the Award of
Arbitrators dated October 28, 2010. In that Award, Kriti was ord_ered to pay one-half the
costs and expenses of the arbitration. Presumably, it is that amouﬁt, in addition to
attorneys’ fees for defending that action, which Emerald and Longman are complaining
about. Emerald and Longman’s argument is not only disingenuous, it is brazenly
hypocritical. In the first place; Emerald initiated the arbitratioﬁ, not Kriti or ARP II. In.
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addition, the arbitration decided a number of issues other than Emerald’s membership
interest. Thus, Emerald is the party responsible for any costs incurred by Kriti or ARP 11
as a result of that arbitration.

More importantly, the costs incurred in defending the arbitration initiated by
Emerald are not the only costs and expenses incurred by Kriti and ARP II in defending
themselves in actions initiated by Emerald and Longman. As stated previously, in
addition to the 2010 arbitration, Emerald and Longman have initiated three lawsuits
agéinst Emerald and Longman and filed two appeals, one which resulted in an opinion
- from this court, the other which was dismissed és mbot after the 2010 Award. Thus, if
anyone has caused ARP II to spend signiﬁcant fees, it is the Emerald and Longman, not
Kriti. Under the ciréumstances, to argue that incurring costs in defending the Emerald-

initiated arbitration somehow constituted unclean hands is both baseless and hypocritical.

CONCLUSION

S.C. Code Ann. §33-44-504 provides a judgment creditor with narrow rights to
enforce its judgment against the membership interest of the judgment debtor. The two
- essential features of those rights are: (1) the creditor should be paid from distributions, if
such distribu;[ions will pay the judgment within a reasonable period of time; and (2) if
distribution will not pay the judgment within a reasonable period of time, then the
charging order lien should be foreclosed:

The Trial Court erred in not applying these two principles to Kriti and ARP II’s
motion to fqreclose their lien. The Trial Court compounded the error by holding that

there were other “remedies” that would lead to the payment of Kriti and ARP II’s
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judgment. This was error because S.C. Code Ann. §33-44-504(e) is clear that the
remedies provided thereiﬁ are exclusive.

Moreover, one of the “remedies” cited by the Trial Court, dissolution, is opposed
by Kriti and ARP II and is not achievable by Emerald and Longman.

The other “remedy”, a forced buyout of one shareholder by another, does not exist
as part of South Carolina’s LLC statute. |

| For these reasons, Kriti and ARP II request that the orders appealed from be

reversed and either judgment be entered granting Kriti and ARP II’s motion to foreclose
their charging order lien or the case be remanded to the Trial Court for further

proceedings in accord with the applicable legal principles.

Respectfully submitted,

WOMBLE CARLYLE
SANDRIDGE & RICE, PLLC

o /M

William C. Cleveland, S.C. Bar No. 284
Five Exchange Street, P.O. Box 999
Charleston, SC 29402

Telephone: (843) 722-3400

Facsimile: (843) 723-7398

Email: wcleveland@wcsr.com

Attorneys for the Appellants

Charleston, South Carolina
Dated: May 22,2012
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I do hereby certify that on the 22™ day of May, 2012, I served a copy of the
within Appellants’ Initial Reply Brief to Counsel of Record in the within entitled matter
by sending a copy of the same via mail addressed to:
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Rosen Rosen & Hagood, LLC

134 Meeting Street, Suite 200,
RECEIVED

Charleston, SC 29402-0893
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Clayton B. McCullough, Esq. Sc Court Of App&alb
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© matter.
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By:s/ V. Claire Allen, Deputy Clerk
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Appellants, MAY 0 3 2’
2
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EMERALD INVESTMENTS LLC AND STUART LONGMAN,
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Respondents.

MOTION FOR ADDITIONAL TWO WEEK EXTENSION OF TIME TO FILE
AND SERVE APPELLANTS’ REPLY BRIEF

Counsel for the Appellants hereby moves the Court for an Order extending the time by
two weeks for Appellants to file their Initial Reply Brief.

The Court previously granted Appellants’ counsel an extension of time until May 8, 2012
in which to file and serve Appellants’ Initial Reply brief. Since then, Appellants’ counsel has
learned that he must travel to Houston, Texas on May 7, 2012 for a doctor’s appointment at the
M.D. Anderson medical complex, and may have to remain in Houston for the entirety of the
week of May 7, 2012. Therefore, Appellants’ counsel respectfully requests an extension of time

until May 22, 2012 in which to file and serve Appellants’ Initial Reply Brief. ¢ }
>
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Counsel for Respondents has graciously consented to this request for an additional .
extension of time.

Respectfully submitted,

NABME %@ﬁ

William C. Cleveland, III

Womble Carlyle Sandridge & Rice, LLP
Post Office Box 999

Charleston, South Carolina 29402

(843) 720-4606

S.C. Bar Number 1284
wcleveland@wcesr.com

Attorneys for Appellants
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5 Exchange Street ’
CARLYLE Charleston, SC 29401 William C. Cleveland

SANDRIDGE ing Addess: P.0. Box 999
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& RICE C‘}’; 1estoC§ S‘é"moz Direct Dial: 843-720-4606
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’ Fax: (843) 723-7398
WWW.WCST.COIT
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VIA FEDERAL EXPRESS MAY 0 3 2012
The Honorable Tanya A. Gee
Clerk, South Carolina Court of Appeals SC COUﬁ Of Appeals

Post Office Box 11629
Columbia, South Carolina 29211

Re:  Kiiti Ripley, LLC, and Ashley River Properties, II, LLC, v. Emerald Investments, LLC

and Stuart Longman
Case Tracking No. 2011201949
WCSR No.: 82826.0002.0

Dear Ms. Gee:

Pursuant to my paralegal’s telephone conversation with your office of this date, please
find enclosed the original and six (6) copies of Appellants’ Motion for Additional Two Week
Extension of Time to File and Serve Appellants’ Initial Reply Brief, with Proof of Service, in the
above-reference matter. Please return one filed copy to me in the enclosed self addressed and
stamped envelope.

This firm’s check in the amount of $25.00 to cover the filing fee was included with my
letter to the Court of April 20, 2012.

Thank you for your assistance and attention to this matter.

Very truly yours,

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

William C. Cleveland
Attorneys for the Appellants

WCClcbe
Enc_losur_es

cc: Daniel F. Blanchard, 111, Esq.(w/encl.) (Attorney for Respondents)
Davidson Williams (w/encl.)
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A LIMITED LIABILITY '(T:harleston, 5C 29402 ' WILLIAM C. CLEVELAND
PARTNERSHIP elephone: (843) 722-3400 ATTORNEY AT LAW
Fax: (843) 723-7398

E-MAIL: WCLEVELAND@WCSR.COM
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April 30, 2012

The Honorable Tanya A. Gee

Clerk, South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

RE:  Kriti Ripley, LLC and Ashley River Properties I, LLC vs. Emerald Investments,
LLC and Stuart Longman
Case No.: 2008-CP-I 0-2344/Case Tracking No. 2011201949
WCSR No.: 82826.0002.0

Dear Ms. Gee:

I am writing to request an additional two-week extension of time to file Appellant’s
Reply Brief in this case. The Court has kindly extended my time to file the Brief until May 8,
2012. However, I learned on Friday, April 27, 2012, that I have to travel to Houston, Texas on
May 7, 2012 in order to attend a doctor’s appointment at the M.D. Anderson medical complex.
M. D. Anderson has advised me that I may have to remain in Houston for the entirety of the
week of May 7, 2012. It is for that reason that I am asking for an extension until Tuesday, May
22, 2012. Mr. Blanchard has kindly agreed to this additional extension. It would be greatly
appreciated if you please file this request and return a filed copy to me in the enclosed, pre-
addressed stamped envelope. '

Enclosed is our check in the amount of $25.00 to cover the filing fee for this request. I
appreciate the Court’s consideration of this request and apologize for any imposition it may
cause.

c Very truly yours,
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