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QUESTION PRESENTED

II. Is Petitioner entitled to a remand for a determination of whether he knowingly, intelligently,
and voluntarily waived his right to raise post-conviction relief claims independent of his request for

a belated direct appeal?



ARGUMENT

11 Petitioner is entitled to a remand for a determination of whether he knowingly. intelligently,

and voluntarily waived his right to raise post-conviction relief claims independent of his request for

a belated direct appeal.

In his petition for writ of certiorari, Petitioner requested this Court remand his PCR
action to the circuit court for a determination of whether he knowingly, intelligently, and
voluntarily waived his right to raise PCR claims separate and apart from his claim that trial
counsel was ineffective for failing to timely serve the notice of appeal, which denied Petitioner a
direct appeal. Respondent argued the issue was not preserved for review because the PCR court
did not rule on the issue and no motion pursuant to Rule 59(¢), SCRCP was filed. Ret. at 5-6. It
is precisely the PCR court’s failure to make findings regarding whether the waiver of the right to
present PCR claims that requires this case be remanded.

In the “Statement of The Case” portion of the return, Respondent purportedly recounted
how the order of dismissal granting the belated direct appeal developed:

After reviewing the file and speaking with the appropriate parties, Respondent

indicated to Petitioner it would consent to Petitioner’s request for a belated review

of direct appeal issues pursuant to White v. State, 263 S.C. 110, 208 S.E.2d 35

(1974). Accordingly, Petitioner’s attorney requested the matter be handled via

consent order. An Order was drafted, and all parties reviewed and signed the

Order indicating their consent to dismissing the application and granting
Petitioner a belated review of his direct appeal issues pursuant to White.

Ret. at 4. Tellingly, Respondent provided no citations to the Appendix for these statements as
these matters were not before the PCR judge and not included in the Appendix. Presumably,
these statements are Respondent’s recollection of what transpired. Therefore, Respondent’s
inclusion of these matters in the return is improper. See Rule 243(g), SCACR. The statements

were not contained in documents presented to the lower court or as part of the “entire lower court



record.” See Rule 243(f)(1), SCACR; cf. Rule 210(c), SCACR (explaining the Record on
Appeal “shall not ... include matter which was not presented to the lower court or tribunal®).

Although Petitioner’s signature appeared on the order of dismissal, there was no
indication in the order that Petitioner was waiving his PCR claims. Therefore, Petitioner would
have been unaware of such a waiver from the face of the order. In no way did the order indicate
Petitioner was waiving his PCR claims or, more importantly, thét he was doing so in a knowing
and voluntary manner. Respondent’s statement that “Petitioner voluntarily signed an o‘rder
consenting to the dismissal of all of his claims for post-conviction relief outside the scope of his
request for a belated appeal” is not supported by the record. See Ret. at 6. Petitioner signed the
order, but the record contained no evidence that Petitioner understood he was waiving the right
to preéent*his PCR issues. Why would Petitioner waive his. righf to present his PCR claims in
order to obtain a belated direct appeal when he was clearly entitled to both -- a belated direct and
a full PCR evidentiary hearing?

“A defendant’s knc;wing and voluntary waiver of statutory or constitutional rights must
be establislhied by a complete record, and may be accomplished by a colloquy between th=z court

and defendant, between the court and defendant’s counsel, or both.” Moore v, State, 399 S.C.

641, 732 S.E.2d 871 (2012)(citing Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421

(2000))(emphasis added). “The validity of a defendant’s waiver” turns “on the presenc: of a

record supporting the validity of that waiver.” Moore v. State, 399 S.C. 641, 641, 732 S.E.2d

871, 874 (2012). There is no record in this case to suppott a valid waiver of Petitioner’s right to
present his PCR claims to a court for disposition.
Petitioner respectfully requests this Court follow the precedent it set in a series of cuses’

remarkably similar to Petitioner’s and remand his case to the circuit court for a determination of



whether he knowingly and voluntarily waived adjudication of his PCR claims. See Narciso v.

State, 397 S.C. 24, 723 S.E.2d 369 (2012); Turner v. State, 380 S.C. 223, 225, 670 S.E.2d 373,

374 (2008); Brannon v. State, 345 S.C. 437, 548 S.E.2d 866 (2001). There is a paucity of

evidence in the record thatPetitioner signed the consent order with knowledge that he was also
waiving the right to have his PCR allegations considered. Therefore, this Court should remand
the matter for a hearing to determine whether Petitioner intelligently, knowingly, and voluntarily

waived his right to consideration and adjudication of his PCR claims.



CONCLUSION

In addition to his request for a belated direct appeal, Petitioner respectfully requests this
Court remand his PCR application to the Court of Common Pleas for the Second Judicial Circuit
for a determination of whether Petitioner knowingly, intelligently, and voluntarily waived his
right to raise any other PCR allegatioﬁs. If the circuit court judge determines Petitioner did not
waive voluntarily his right to raise other PCR allegations, then the circuit court shall proceed
with a hearing on Petitioner’s other PCR allegations. Petitioner respectfully requests his case be
remanded to a judge other than Judge Early pursuant to Floyd, supra.
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Appellate Defender
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