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VOIR DIRE
TUESDAY
MAY 30, 2006 -
ITRIAL
THE COURT: Alright. Call your case.
MR. MODICA: May we have one moment, Yogr Honor?
THE COURT: Have the defendant brought around, please.

-t —n et

(Defendant takes seat at defense ‘table with defense counsel.)

THE COURT: Alright, sir. Solicitor, call your case.
MR. MODICA: May I approach, Your Honor?
THE COURT: Yes, sir.

(Bench conference off record but in the presence of the jury

" panel.)

MR. MODICA: Thank you, Your Honor.

At this time the State would call The State of South Carolina

v. James Arthur Bryvant, under the following indictments for the

following charges:

276;

279;

303.

Burglary in the first degree under indictment 06-GS-22-277;

Kidnapping under O6—GS—22—278;

Assault and battery with the intent to kill under 06-GS-22-

Assault and battery with the intent to kill under 06-GS-22-

and

Assault and battery with the intent to kill under 06-GS-22-

THE COURT: Alright, sir.
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- —
. YVOIR DIRE a ' 2
. Mr. Fox,. are you ready for trial in. your '‘represéntation of

“this defendant?

MR. FOX:. - . Yes, Your Honor.
THE COURT: Ladie$ and-gentlemen of the jury panel, we in

just a moment-will begin the process of selecting the jury for the

trial of these cases. The jury,. of course, will be the finders of

*.the facts. * I’11 keep you fully advised of your duties thereabout.

This defendant and any defendant comes into court under what

we callian indictmeht that I hold in my hand. This indictment - -

"-these indictments are merely the chargés meaning- the .allegations,

allegations only. . These indictments are in no way evidence.

.. Evidence comes. from this jury stand under oath.

‘I, specifically, tell you, now, that.to these indictments this

‘ defendant has pled not guilty which places the burden of -proof upon

the State of South Carolina of proving him guilty if they can to

i* your satisfaction beyond a reasonable doubt.

fhis-defendanx and all defendants in South Carolina come into

this - courtroom under  a presumption of innocence, absolute

presumption of innocence. . They don’t have to prove a thing. This

" presumption remains with this defendant and all defendants from the

time of his érraignment throﬁghout the trial and until you, .the
jury, have unanimously fourid him guilty if you do by evidence
beyond -a reasonablé doubt .

VOIR DIRE -

Now, ladies and éenflemengof the jury panel, we are about .to
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VOIR DIRE
ask of you certain questions concerning these various cases. I'm
going to charge - - read to you the various allegations of these .

indictments such that you can respond to the following inquirdes
advising you that these are allegations and allegations only.

The first indictment is referenced with burglary first degree.
That James Artﬁur Bryant did in Georgetown County on February 11,
2006, without consent and with intent to commit a crime therein
enter the dwelling of Lasha E. Bryant located at 12 Avant Court,
Georgetown, causing bodily harm to the said Lasha Bryant and/or !
Nelson Edwards and/or Tamar nyant in violation of the appropriate
section of law.

The other indictment is assault and battery with the intent to
kill in that that same defendant did on that same date feloniously
and with malice aforethought commit an assault and battery upon the
body of lLasha Brown with intent to kill. |

The next indictment alleges assault and battery with the
intent to kill upon the body of Nelson Hayward, ITI. |

The next indictment reads assault and battery with the intent
to kill upon the minor victim, Tamar Bryant.

And the last indictment alleges that that same defendant did
on that date, February 11, 2006, kidnap one Lasha F. Bryant,
calling to your attention that to these indictments this defendant
has pled not guilty.

I'm going to ask’of you certain questions to make sure that we

get a jury with no friends to reward, no enemies to punish, a jury

[ A P e e




- — s

10

11

12

13
14
15

16

17 -

18

19

20

21
22

23

24

257

13

+party.- We need to know if any potential jurors have any specific

4,

VOIR DIRE

who says, “I know nothing about the case or even if I did, I cang

dismiss it ahd base my verdict on the law and the evidence heard in

this courtroom.” ' . . . !
1

'We need to know has anybody discussed the case with anybody.
Had anybody discusse it with them? We need to know if anybody

made a foregoing conclusion as to the guilt or innocence of any

relationship -with any of the parties involved.

Again, this is to insure from the perspective of the State and

the defendant that we get twelve folks here who say, “Judge, I know '

nothing"about the case or 1f I did, I can set it aside.”

A juror who can say, “Judge, if I am one of the twelve jurors,

+I will base-my verdict on the law and the evidence heard in this

" courtroom and from no other place.”

Now, my first inquiry is are any  of you related by blood or

© ‘connected by marriage to the defendant James Arthur .Bryant.

Mr. Bryant, please stand and face the jury for me.

{(Defendant stands and faces jury panel.)

THE  COURT: Any of you related by.blood or connected by

" marriage with this defendant? -

Do any of you have any <¢lose personal relationship with. Mr.
Bryant such as neighbor, co-worker, church?,

Any of you know any members of his family?

HdW"many of this jury panel kﬁow this defendant in any

capacity whatsoever, ﬁlease stand?
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Mr., Bryant, you may be seated.
(Defendant resumes his seat at defense table.)
THE COURT: The alleged victims in this case are Lasha E.

Bryant. Any of you have any close connections with Ms. Bryant,
related in any way? How many of you know Lasha E. Bryant in any
capacity whatsoever? |

Same questipn with an alleged victim, Nelson Hayward, III ér
Tamar Bryant? Any of you even know. Nelson ﬁayward or Tamar
Bryant?

"Any of you know.their immediately family? Anybody have any

close connection with them in any capacity whatsoever?

These incidences are alleged to have occurred here in

Georgetown County on February 11%* of this yéar.. Said to have

occurred at that time and place that I’ve_previously mentioned. .

Would any of you have heard anything about this case? If so,

please sténd.
Anybody di5cussed_any-part'of these issues in your presence?
Would you have read anything in the newspaper or heard
anything on the tv?
Ladies and gentlemen, sometimes based on our experiences in

life, we develop certain biases or prejudices whether we want to or

not, and-I always give an example in a matter that occurred with me .

some years ago in another county. I was getting ready to trya

young man for felony DUI. It has nothing to do with this case, it

i

being alleged that while drunk driving. he killed a young girl. I}
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VOIR DIRE ' 6

asked the jury panel as I propose to ask you. Anybody have any

reason that they can’t be fair and just to6 the State and to the

‘defendant? ' -

A lady got up and said, “Judge, I .can’t be fair to this

-defendant. My daughter was- killed by a drunk driver, and

regardless of the evidence, I can’t be fair to him.”
Obviously, I excused her and thanked her for that.
On that same panel, a gentleman got up and said, “Judge, I

can’t be fair to the Solicitor in the case.’ They tried my son

three separate times for the same thing until he was found not |

guilty. They harassed_him.”

That was- his position.

"I can’t be fair to the State and the Prosecution in a case
like this.”

These are examples. Now, sometimes, in our experiences we or

members of our -immediately family have béen victims of violent

crime, and it’s for that reason that sometimes folks say, “I can’t .

be fair. I’m a victim, and I still got it in my mind, and anybody
who is accuséa of it, I think they guilty.”

Based on your prior experiences in life knowing of the'sérious
chargeé to which he pleads not guilty, do’ any of you have .any
reason to believe that you could not be a fair and impartial jury
if selected ‘as one of the twelve? Please stand and tell me that,
and I’1l excuse you. |

The State of South Carolina is represented by the Solicitor’s

N———

PSR,

A
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VCIR DIRE

7

Office. Mr. Hembree is Solicitor of this circuit. Are any of you
employed in . any capacity by the - Fifteenth Circuit Solicitor’s
Office or have you been clients of theirs such as a witness or

victim in the last year or so? Please stand.

-Anybody have any connection with the Solicitor’s Office, any
close relatives employed by the Solicitor’s Office?

Mr. Fox represents - - excuse me, I'm sorry. Ma’am, your

name?

'MS. BELLAMY: Yes, Sandie Bellamy.:

!
THE COURT: And what is your response? i
MS. BELLAMY: My son was Assistant Solicitor for several!
years - - was Assistant Solicitor for several years. It’'s been
longer than that but he use to be - - worked several years.
THE COURT: But he’s not now employed?
MS. BELLAMY: No, he’s not there, Your ﬁonor.
THE COURT: - Would the fact that your son worked several

years ago? Would that give you any difficulty in being a fair
juror for both sides?
MS. BELLAMY: It wouldn’t.

THE COURT: I think not. -

You are saying that he does not work there now?

MS. BELLAMY: No, sir, he doesn’t.

THE COURT: And you have no special allegiance to the

Solicitor’s Office? You will base your verdict on the law and the
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'VOIR DIRE - g !

MS. BELLAMY: Yes, sir.

TﬁE COURT: If selected, we’ll be delighted to have you.

Alright. The deﬁendant is represented by - -

May I have your jury number, please?

MS. BELLAMY: 92.

THE COURT: Your name, too? Ma’am?

MS. BELLAMY: My name is Sandra Bellamy.

THE COQURT: Okay.

The defendant is represented by -Mr. -Fox of the Public
Defender’s Office who is also in the private practice of law. Any |
of you clients of Mr. Fox or have you been in the immediately past?
If so, please stand.

Alright, Solicitor, any other inquiry?

MR. MODICA: Your Honor, may I read out -the witness list,
please.
THE COURT:. . Give.ﬁe your witness. Mr. Fox, give me your

witness list, please.

MR. MODICA; I gave. you mine, Your Honor.

THE COURT: Mr. Modica, other than the. witness 1list, is
there any other inguiry. that you propose?

MR. MODICA: Yes, Your Honor.  -Ah - -

THE COURT: Give me your - - I see. This is just handed to
me.

What number that you have some question about on your -~ -

MR- MODICA: . Section 6.
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VOIR DIRE . 5 |

_THE COURT: 67

MR. MODICA: And #8. i

THE COURT: No, I have generally complied with that -—l
based on prior experiences. I'm satisfied with what I’ve done. |

Anything else?

MR. MODICA: Other than the witnesses, Your Honor, no, Youri
Honor.

THE COURT: Alright, sir. :

MR. MODICA: Would you like me to read that, Your Honor?

THE COURT: In just a moment.

Mr. Fox, you got any other additional inquiry rather than the

witness list?

MR. FOX: No, Your Honor.
THE COURT: Alright.

: 1
Now, gentlemen and ladies, the Solicitor - - counsel is going ;

to give you certain names that may be witnésses. My inquiry is are
any of you related by blood or connected by marriage or have any
special relationship with any of these'witnesses. As he cans!
their names, please stand, and I’ll make further inquiry.

You may proceed, Solicitor.

MR. MODICA: Your Honor, may I approach for a moment?

THE COURT: Yes, sir.

(Bench conference off record but in the presence of the juy .

panel.)

THE COURT: Mr. Fox, I'm going over these witness lists in'!

[ ") S A
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VOIR DIRE _ ' 10

a moment. In addition to that, do you have any further inquiry you

- -would have me make?

MR. FOX: No, Your Honor.
THE COURT: Alright, sir.

Have you provided your witness list?

MR. FOX: . Yes, sir.

THE COURT: Where are - - right here?

MR. FOX: | on that sheet of paper, Your Honor, right
" there.

THE COURT: Alright, sir.

\ .
Ladies and gentlemen, I'm going to call these names, now. If

you are related or have any close personal relatiohship with any of

_these folks, please stand.

Investigator Johnell Sparkman of the Georgetown Police

. Department; Sgt. Robert Small of Georgetown Police Departmént;
" Officer Timothy Burroughs of Georgetown Police Department; Officer
"*Janna Grubb of Georgetown Police Department. |

.You’ve already responded to Lasha Bryant, Tamar Bryant, Nelson

' Hayward, III.

Paulette Smith, Elaine - Johnson, ' Georgetown County
Communications; Lorie Pruitt, ‘Georgetown County Communications;
Octavia Taylor. |

Is that all?

Yes, ma’am? Your name, ple;se?

MS. SAMSON: Terra Samson, Jury #138.

——— mm ee 4 e sy

i
)
3
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VOIR DIRE 11

THE COURT: .And what is your response?

MS. SAMSON: - I work with Lorie Pruitt.

THE COURT: I work with Lorie Pruitt.

MS. SAMSON: No. I work with her. She works with me at
times.

THE COURT: Where do y’all work? |

MS. SAMSON: In Andrews.

.THE COURT: You just know him?

MS. SAMSON: And work with her.

THE COURT: And work with him.

You are qualified if seleéted. Thét’s fine.

MS. SAMSON: QOkay.

THE COURT: Alright. TLet’s follow this again.

James Bryant, Agnes Bryant, Brian Gilliard, Christine Woodruff

of the Georgetown Housing Authority, Detective - - what is that?
MR. FOX: Wineglass, Your Honpr.
THE COURT: Georgetown Sheriff’s Department. i

Records Custodian of the City of Georgetaqwn, Darryl Hassell,
Al Bright. What is that? William what?

MR. FOX: . Grimes.

THE COURT: - William Grimes. and Sandra Gilliard.

Anybody have any close relationship with those folks?

Alright, sir.
Any other inquiry, Solicitor?

MR. MODICA: No, sir. Thank you.
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JURY SELECTION

THE COURT:  How about it, Mr. Fox?
MR. FOX: " ‘None, Your Honor.

THE COURT: Give us 'a jury, please.
Ms. White. | .

JURY SELECTION

CLERK OF COURT: °

all your belong;ﬁgs with you in case you got to sit in the

box.

#7, Ronald Brown.

What says the State?

MR. MODICA: Please preéent Mr. Brown.
CLERK OF COﬁRT:. What says the defendant?
MR. FOX: Please seat Mr. Brown. .
CLERK OF COURT: Okay. Now you can come."’
Take a seat in the jury box.

#10,'John Cherry.

What says tﬁe State?

THE COURT: What number, please?

CLERK OF COURT: #10.

THE COURT: -  What was the name?

CLERK OF COURT: Johin Cherry.

THE- COURT: Cherry?

CLERK OF COURT: Yes, sir.

What says 'the State?

MR. MODICA: Please present Mr. Cherry.

When your names aré called, please bring

U SO . T

12
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JURY SELECTION

CLERK OF COURT: What says the defendant?
MR. FOX: Please seat the jury.
CLERK OF COURT: Okay.

Juror #137, Robert Row.
What says the State?
MR. MODICA: Please excuse Mr. Row.

CLERK OF COURT: You may return to your seat.

#92, Sandra Bellamy.

What says the State?

MR. MODICA: Please seat Ms. Bellamy.
CLERK OF COURT: - What says the defendant?
MR. FOX: Please excuse this ju;or.

CLERK OF COURT: .You may return to your seat.

Juror #113, Peter Groot.

THE COURT;: What number?

CLERK OF COURT: #113.
What says the State?
MR. MODICA: Please present Mr. Groot.

CLERK OF COURT: What says the defendant?

‘MR. FOX: Please excuse this juror.

CLERK OF COURT: You may return to your seat.
#112, Henry Green.

THE COURT: Five and ten.

Five and ten, burglary.

CLERK OF COURT: Okay.

13
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'JURY SELECTION 3
What says the State?

MR. MODICA: Please present Mr. Green.-*
CLERK OF COURT: What says the defendant?
MR. FOX: . Please seat this juror.

(Juror frowns noticeably and there is laudghter in courtroom.)

THE COURT: Mr. Green, we-'glad to have you.

(There is.more. laughter from jury panel.)

CLERK OF .COURT: Juroxr #57, Jimmy Miller.
*THE COURT:-- #577
CLERK OF COURT: Yes, Your Honor.

Wﬁat says the State?

MR. MODICA:. Please present Mr. Miller.

CLERK -OF COURT: ‘ Whét-sayS'the‘defendant?

MR. FOX: - = Please excuse this juror.
CLERK;OE COURT: You may return to ‘your seat.
#142, Vicky Stickell.

What says the State?

MR. MODICA;. ' Please present Ms. Stickell. "’
| CLERK OF COhRTE What'says the defendaht?-

MR. FOX: - .Please excuse this juror.

CLERK Of COURT: You may return to your seat.
Juror #138, Terra Samson.
What says the State?

- MR. .MODICA: ‘Please present Ms. Samson.” -

-~ =" CLERK OF COURT: -- What' says the defendant?’

14
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JURY SELECTION
MR. FOX:

CLERK OF COURT:

Juror #60, James Moody. :

THE COURT:

CLERK OF COURT:

15

Please excuse this juror.

You may return.

That’s #60, Ms.. White?

Yes, 'Your Honor.

What says the State?

MR. MODICA:

CLERK OF COURT:

MR. FOX:

CLERK OF COURT:

What says the State?

MR. MODICA:
Please present
CLERK OF COURT:
MR. FOX:

CLERK OF COURT:

What says the State?

MR. MODICA:
CLERK.OF COURT:
MR. FOX:
Madame Clerk?
CLERK OF COURT:
MR, FOX:
CLERK OF COURT:

THE COURT:

Please present Mr. Moody. . i
What says the defendant?’
Please seat the juror.

Juror #69, Homer Reed. - !

One moment, please.
Mr. Reed. J

What says the defendant?
Please seat this juror.

Juror #117, Melanie Hipkins.

Please present Ms. Hipkins.
What says'the defendant?

May I have that juror number again, please,

#117.
Please excuse this juror.
You may return to your seat.

Is that juror excused by the defense?
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JURY SELECTION

CLERK OF COURT: Yes, Your Honor.
THF COURT: Alright. That’s number six.
CLERK .OF COURT: Juror #94, Henry- Byrd.

What says the State?

MR. MODICA: = Please excuse Mr. Byrdf

CLERK OF COURT: You may return to .your seat.
Juror #64, Scott Peka.

What says the State?

MR. MODICA: = May I have a moment, please?

Please excuse Mr. Peka.

_ CLERK OF COURT: You may return to your seat.

Juror #49, James Lambert.
What says the State?
MR. MODICA«: One moment, please,

Please present Mr. Lambert.

CLERK OF COURT: - What says the defendant?
MR. FOX: Please seat this juror.
CLERK OF COURT: Sit in the jury box.

Juror #87, Edna Yarborough.

What says the State?

-MR. MODICA: Please present Mr. Yarborough.

CLERK OF COURT: What says the defendant?
MR. FOX: Please seat this juror.
CLERK OF COURT.:. Juror #42, Daisy Johnson.

What says the State?

]
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MR. MODICA:: One moment, please?

Please present Ms. Johnson.
¢

CLERK OF COURT: What says the defendant?
MR. FOX: " Please seat Ms. Johnson.
CLERK OF COURT: Take a seat in the jury box.

Juror #90, Clarence Barrimore.

What says the State?

MR. MODICA: | Please present Mr. Barrimore.
CLERK'OF COURT: - What says the defendant?
MR. FOX: " Please excuse this juror. -

CLERK OF COURT: You may return to your seat.
Juror #116, Jimmy Hicks.

What says the State?

MR. MODICA: Please excuse Mr. Hicks.

CLERK OF COURT: You may ;eturn to your seat.
Juror #98, Cicely Crawford. |

What says the State?

MR. MODICA: Please present Ms. Crawford.
CLERK OF COURT: What says the defendant?
MR. FOX: Please excuse this ju;or.

CLERK OF COURT: Juror #51, Kathy Mantgault.
THE COURT: What number was that, please?
CLERK OF COURT: #51, Your Honor.

THE COURT: #51. Thank you, Ms. White.

CLERK OF COURT: What says the State?
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MR. MODICA: "Please present Ms. Mantgault.
CLERK OF COURT: What sayS'the defendant?
MR. FOX: Please seat this juror.

CLERK OF COURT: Juror #32,.Patrick Duggan.
MR. MODICA: May I have that number, please?
CLERK OF COURT: #22. o

THE COURT: Juror #32.

CLERK OF COURT: #22, Your Honor.

What says the State?

MR. MODICA: Please present Mr. Duggan.
CLERK OF COURT: What says the defendant?
MR. FOX: . * Please excuse Mr. Duggan.

THE COURT: You hay return to your seat.

Juror #140, Michael Smith.

MR. MODICA: - What number was that again?

- CLERK OF COURT: #140.

MR. MODICA: Thank you.

'CLERK OF COURT: - What says the State?

MR. MODICA: Please present Mr. Smith.

CLERK OF COURT: What says fhe defendant?

MR. FOX: Please excuse this.juror.

CLERK OF COURT: You may return to your seat.
Juror #146, Delorés Watkins Pittman.. Is fhat right?
What says the State? .

MR. MODICA: Please present Ms. Watkins.
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JURY SELECTION

CLERK OF COURT: What says the defendant?
MR. FOX: Pledse seat this juror.
CLERK OF COURT: Have a seat in the jury box.

Juror #89, Kathryn Bancroft.

What says the State?

MR. MODICA: Please present Ms. Bancroft.
CLERK OF CbURT: What says the defendant?

MR. FOX: Please swear the juror.

CLERK OF COURT:. Have a seat in the jury box.
Juror #53, Eric Massengill. |

What says the State?

MR. MODICA: Please present Mr. Massengill.

CLERK OF COURT: What says the defendant?

MR. FOX: Please swear the juror. N

THE COURT: Alright. That will constitute the jury.
will select two alternates. The strikes will be one and

separately as to each alternate.

Ms. White, please proceed, two alternates.

CLERK OF COURT: Juror #4, Michael Benton.
MR. MODICA: #472
CLERK OF COURT: Yes.

What says the State?
MR. MODICA: Please present Mr. Benton.
CLERK OF COURT: What says the defendant?

MR. FOX: Please excuse this juror.

195

We ;

two.
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JURY SELECTION
' CLERK OF COURT:

What'says the St

CLERK OF COURT:

CLERK OF COURT:
CLERK OF COURT:

MR. MODICA:
' CLERK OF COURT:
" MR. Fok:
CLERK OF COURT:
THE COURT:

1711 be'célling-you

THE COURT:

MR.. MODICA:
.MR. FOX:

THE COURT:

20

Jufér #110, Shannon Grayson.

ate?

MR. MODICA: Please excuse Ms. Grayson.

Juror #32, Carlene Gauler.

What sayslthefState?

MR. MODICA: Please present Ms. Gauler.

What says the defendant?

MR. FOX:  Please seat the juror.

Juror-#62; Susie Poston.

What says the State?

Please present Ms. Poston.
What saQs_the defendant?
Please seat this furor. '
Have a seat in the jury box.
Ms. Knox, take this ﬁury to the jury room.

back-out in jusﬁ a moment. Ms. Knox, pleaseg,

take them to the jury room, please.

(The jury retires to the jury room. )

Alright. What say the State? Are there any |

motions of any kind prior to discharging the rest of the panel?

What say you, Mr. Modica?

I have no.objections.

None from the Stéte, Your Honor.

Alright, sir.

The record wili'refleét, then, outside the presence of the
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JURY SELECTION 21

jury, there are no Batson issues.

. Alright.-_ Ladies and gentlemen, we have now secured the jury
in the first case to be tried. Sometimes during the trial of the
case cases break down. Witnesses become unavailable. Sometimes
they get sick. Jurors have to be excused. Lawyers can’t - -
there’s a number or reasons. It’s not likely to happen but under
Murphy’s Law, if it can it will.

So, I'm going to excuse all of you for the rest of the day and

ask, respectfully, that you call in tomorrow night after 6:00 for |

further instructions. I would anticipate that this case will still
be in trial in which event I’ll tell you to call in the following
day. However, if something happens that we have to stop the trial

~ - I don’t anticipate it but it happens - - I'11 tell you to come

"in the following day.

Now, before you leave does everybody - - is there anybody who
does not understand the call-in procedure? That’s extremely

important.
Alright.
With that understanding, T am going to excuse all of you foxr

the day and tomorrow to call in after 6:00 tomorrow for further

instructions.

Ms. White, at that time sometime tomorrow afternoon I’11l tell

you what the instructions are.
CLERK OF COQURT: Yes, Your Honor.

THE COURT: _ You are now excused to call in after 6:00.

———— e ..




10
11

12

13.°.

14

15

16

17
18
19

20

21 .|

22

23

24

25

o1

REMARKS OF THE COURTl N 22
. Everybody else remain seated, now. - Nobody else leave except
the jury.

Bring in the panel. Bring the jury back, Ms. Knox, please.

(Remaining jury panel departs the courtroom after being i
released to call back after 6:00 p.m. on‘Wednesday.)
- THE COURT-: Ms. Knox -~ - -
Bring-in the jury panel for me, please. .
(The ‘jury returns to the courtroom.)
"THE COURT.: Alright.
Havé Mr. Moody take the Foreman’s chair, please.
Which one is Mr. Moody?
DEPUTY CLERK OF COURT: In the red shirt, Your Honor.
REMARKS OF THE COURT
- THE COURT: Mr. Moody, I'm going to designate you as the ,
Foreman, please. . | |
Have him seat - - take the Foreman’s chair after the jury is
éeafed. |
. Mr. Moedy, I have designated you, sir, as the Foreman of this

jury. Your job will be to preside in the jury room and to be the

“jury spokesman in the courtroom. I, .of course, will keep you fully

advised of your duties as Foreman and during your deliberations ;

. there will be an appropriate verdict form: for your jury to '

consider, and I’1l keep you fully advised at all times.
During the trial of this case you.would sit at this same spot |

at all times. ‘The alternates would -always take the back two?
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REMARKS OF THE COURT -
chairs, and the rest of you may sit .as you choose. You may be:
seated. |

Now, ladies and gentleﬁen, we are going to start thé trial of
this case promptly at 9:30 in thé morning,; and I ask, please, that
you be in the jury room ieady to go at that time.

Ms. White as ybur Clerk of Court does sométhing that we do in
Marlboro County, and jurors like it, and I like it. She’ 1l have
either provided.for you some ham or hot sausage biscuits or 'some
doughnuts and some coffee. So if "you’'ll gef.hefé'a few minutes
early, Ms. White will be glad to have tﬁose provisions for you.

Now, during the trial of this case, you will be the sole and
only finders of the facts in this case. I'm the instructor in the
law but i’ll tell you what the laQ is with regards to every issue
but you and you alone will tell us what the facts are and apply the;
facts as you find them to be to .the law in..this caée and,
thereafter, reach a wverdict. Verdicf.comes from.the Latin word
“verdicto” meaning to speak the truth.

You may well say as jﬁrors, “Well, how are we to determine the
facts in this case?” |

Well, during the trial various witnesses will testify for .one
side or the other. 1In addition to that, there may be docﬁments,
photograghs, statements, whatever introduced. You will consider
all of these things in deﬁermining where. the truth lies Qith,
regards to the ilssues in the case.

When a witneSS‘testifieé you are.the sole and only judge of !

23
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REMARKS OF THE COURT T 24

that witness’ credibility meaning believability. You may believe
all of .what a .witness says'or none. You may believe a small

portion of what a witness says and disregard the larger or the

- other- way around.

..In yéur discretion if you conclude it appropriate, you may
believe one witness against that of many.

You and you alone are the sole judges of the credibility and
believability.

Mr.. Foreman, and ladies and géntlemen, in judging credibility
you have but one single objective, and that is to seek the truth.

‘Now, you folks didn’t leave your common sense on the streets
of Georgetown, South Carolina when you come into this courtroom,
and .we know in everyday life be it at our work or play or raising
our families when folks tell us things we use certain tools to
decide whether we wan? to believe some of it or all of it or none
of it.

As an example,. we aLways'ask ourselves, “How did this person
come to know about the facts that he or she is telling me? Is this
witness’ testimony consistent -or inconsistent with other that?”

You would always ask yourselves, “Hey, does this witness have
some cause or reason to want me te believe one thing or another?”

In other words, “Is this.witness biased or prejudiced? Is
this witness telling me the truth? If this witness‘is lying, why?”

You bring your:common sense to bear here in sizing up. the

testimony of every witness who testifies, and, thus, by .that

’
Pt e
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REMARKS OF THE COURT
procedure and taking into consideration any matters that may: be
introduced such as statements, photographs or whatever.in arriving

at the truth of the matter.

Now, you must not discuss this case with anyone. Let no one

.discuss it with you. You must not even discuss it among

yourselves, Mr. Foreman, until.I have given you the case for your
deliberations. .

Sometimes during the trial of the case when we break for lunch
or in the afternoon, two or three jurors in the parking lot
sometimes want to talk about some issue in the case, and that’s
understandable but it’s not - - it’s prohibited for this reason.

Whatever your final decision is it must be the ultimate decision of

- all twelve of you unanimously, and if three or four of you are

- discussing. something outside the presence of the other, you are

depriving. your fellow jurors of your thought process, and they’re
entitled to that.

So, remember, Don’t discuss the case at anytime even in ‘the
jury room or outside until I have said to you, “Mr. Foreman, ladiés
and gentlemen, you may now begin your deliberations.” .

I-would ask now that you leave and return not to the courtroom
but to your jury room promptly at 9:30. Be here a few minutes
early. Ms. White will have some sort of refreshments waiting.

Have a good day, and I’l]l see you in the morning at 9:30.

{(Jury departs courtfoom for the day to return at 9:30 a.m.. on

Wednesday.)

25 |
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THE COURT: ° Ms. White, what are these? I think these are
ones that I’'ve already done. You can take these back.

Alright, sir. Are the folks here in that: hearing that I
wanted to have. I wanted to take care of the lawyer first.

MOTION -AND RULING OF THE COURT .

MR. MODICA: Your Honor,. prior to that we had approached,
and I had requested the ability to move to amend Indictment 06-GS-
22-277 to correct a section. It says, “312". It should said
“311n., It does say, “burglary, first”. On the back of it it has
311.. It does say,‘“burgiary, first”, on the back.

THE COURT: My understanding, Mr. Fox, you don’t object to

.that,.- it being merely a scrivener’s error, he being charged on the

.face of the indictment and other language with burglary, first

. degree?
MR. FOX: That is correct, Your Honor.
THE COURT:  No objection from the defendant?
MR. FOX: . None, Your Honor..
THE COURT: The. amendment. is so authorized.

Alright. How about your other plea that you had?

MR. MODICA: Your Honor, I’'m ready on that.
' THE COURT: Sirz
MR. MODICA: I'm ready on that.

(The Court adjourns the trial of this until 9:30 a.m. on

Wednesday.)

W e iy v e emo—— e et
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JURY SWORN/REMARKS OF THE COURT . : 21
WEDNESDAY

- - MAY 31, 2006

d

(The Court convenes the trial of this cﬁse with all parties
present in the courtroom.) 1

THE COURT: - Good morning, ladies and gentlemen. Please be
seated. '

Mr. Fox, let me see you and the Solicitor before we start.

Bring the jury in, please.

(Thé jury returns to the courtroom.)

THE COURT: Madame Clerk, I want you to swear the jury,
please.

Good morning, Mr. Foreman, ladies and geﬁtlemen. I hope that

: the refreshments that Ms. White and Ms. Knox provided for you were

satisfactory to everybody. We usually find Wi;h a little biscuit
that everybody’s in a better frame of mind-in the morﬁings.
That’s the way it works in Mariboro country.

We want to thank you again for your presence.: We know you are
guests of this Court and this county, and weé deeply appreciate your

services.

Mr. Foreman, be assured now that at the appropriate time I

are raised in this case. You will take the facts as you find thenm

to be and apply those facts to the law of the case and reach your .

verdict, a verdict that simply speaks the truth, a verdict that

does justice to the victims and the people of South Carolina and a

will tell all of you what the law-is with regard to the issues that |
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jURY SWORN/REMARKS OF THE COURT . ‘ 28
'verdict-that does equal justice to this defendant.

Swear fhe witneés - - swear -the jury.
JURY SWORN

(Deputy Clerk of Court swears the jury.)
REMARKS OF THE COURT

THE COURT: Those jurors who desire to.take notes may do so
if you care to.

Now, Mr. ‘Foreman, and ladies and gentlemen, recognizing that

_ for many of you this is the first-time, perhaps,. that you’ve sat in

a jury and, surely, one of the first times you may have sat on a

criminal case, let me tell you how we proceed.

As I’ve indicated to you, this case comes before us on an i

indictment where he is charged - - the defendant is charged with -
-.with several offenseé to which. offenses he specifically pleads
not guilty.

I told you earlier and emphasize to you that he doesn’t have
to prove .a thing. The State of South Carolina has the burden of
provihg him guilty of all or some of these offenses if they can to
your satisfaction beyond a reagonable doubt.

Now, in. our process the Solicitor will make an opening
statement to you as a guideline, as a roadmap as to what he says he
can prove. Now, what he sayé is.not evidence. Evidence comes
from this witness stand but hg’ll give you an overview of what he
says his case is about so that you can follow the various witnesses

better.

. —————adae =
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OPENING STATEMENT BY MR. MODICA ' ' 29

Following his opening statement Mr. Fox who represents the

.defendant will make a statement to you . with regards to his

position, and, thus, it is the issues are joined.
After that, there will Dbe witnesses called for vyour

consideration. As I indicated yesterday, you are the. sole and only

judges of the credibility, believability. There will be
witnesses’ testimony. In addition to that, there may be other
things introduced into evidence. In that regard anything that I

introduce into evidence such as statement or photograph will be
with you in the jury room during your deliberations. They may or
may not pass it around during the trial but anything admitted into
evidence will be with you during your deliberations.

Now, at the conclusion of all the testimony we will have final

summation of both counsel where they again make an open - - a :

statement to you as tc what they say the evidence suggests, and; of
course, that is for you to determine as finders of the facts.

It is-at that time that I will tell you what the law is and
what.the State must prove beyond a reasonable doubt. You take

that law and then take the facts as you find them to be. Apply

‘those facts to the case, and reach that verdict, “verdicto” meaning

to speak the truth.
Obening statements.
OPENING STATEMENT BY MR. MODICA
~ MR. MODICA: Good morning.

“Till death do us part.”

e mm e o
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" OPENING STATEMENT BY MR. MODICA ) , _ 30

Every one of us have heard that phrase. You aLl know that it

+ is connected to the marriage vows, and I imagine that with each and

every one - -of us that took that vow, we mean to keep it but

~ sometimes in-1life things happen among relationships. There’s all

different sceﬁariqs where people are aﬁart. They don’t love each

“other anymore. They have other interests. They don’t get along.
“ There may be.- ~ there may be a whole slew of reasons why even

.i though we say in wvows, “Till death do us part,” that we hope it

doeén't mean our death.
But in this case this man here, thé defendant took it to the
extreme. He kicked it up way, high.

You’re going to find out that on February 11 this incident

occurred but on February 10*" his estranged wife, Lasha Bryant, was

outside a barber shop, and when the defendant warited to speak with

her - - -
MR. :FOX: Your Honor, may we app;oach?..
- fHE COURT: . Yes, sir,
(Bench conferencg.off record but in the preéence.of the jury.)

MR.. MODICA: ° As I was saying, on October 10%, the night

" .before,. she was ﬁxl_a vehicle- outside a barber shop, and the

defendant wanted to talk to heﬁ, and she didn’t want to talk to
him. She’s. trying to go beyond their relat%ogship. It’s not
working.out.—.—.one of those ;elationships_that.donft work.

But he gets in the car, and he says wo;ds.to-the;effect that,

“I met a man at a club that -.- and he told mehhqw I can get to see

e e fa e e e b4 | ——— —— & A
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OPENING STATEMENT BY MR. MODICA 31
my kids all the time.”

He didn't say, you know, “I know how to get rid of you.”

But it - - he also puts his arm around her, and he says, “I ;

take my vows seriously - - till death do us part.”

And he meant every word of that because under the cover of
darkness at 6:00 a.m. on February 11% of 2006, the defendant came
to the place where she was living away from him which he didn’t
have a key where she resided with her twelve year old son and eight
year old daughter, a key to that door.

She had moved on from the relationship. They hadn’t been
together, really, in about a year - - a year and a couple of
months. She had met somebody else. His name was Nelson Hayward.

He goes by Trey, and they were in bed tégether.

And he came flying into that room, and he took a weapon, a

stick and began to whomp them while they slept across their heads,
across their faces, breaking bones in their faces, and as you can
imagine, they screamed out. And who came to his mommg’s aid but
young Tama;, the defendant’s .son. Twelve years old,—trying to
prbtect his mother he puts up his hand. The defendant is so
enraged he continues to swing hitting his 'son causing an injury to
his hand tHat'the doctor will tell you is a broken hand.

Takes Lasha by the back of her hair, drags her ou?side
demaﬁding that she get her pocketbook and keéys. Drags her to the
car. She can’t find the keys. He gets angry and drags her back

along the side of the building. Punches her and khocks her to the
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OPENING SIATEMENTVBY MR. MODICA 32

éround. Gets on top of her and she will describe it as choking her

out, that she felt as though she had lost consciousness even if it

was momentarily.

The . defendant flees. She comes to herself. She runs back

inside. She calls the police. That in a -nutshell is what this

case is about.

Now, the defense, I don't know. They may claim certain
‘things. They may suggest certain things to you. Maybe they will
suggest to you that you should in this circumstance believe till
death do us part and that because she had moved -on and was with

somebody else that she deserved this.

I submit to you that that would be outrageous especially when i

you see the nature of the injuries, the blood throughout the house,

the trauma that it must have caused these two chiildren, eight and

twelve years olq.

Now, you know that one of the chargeé is assault and battery
with the intent to kill, and it’s obvious no one died. I think
;that you will agree after the doctor testifies .that the injuries

were serious injuries, not life threatening, thank God, but the

'éotential surely existed, and the Judge is going to.tell you about

‘the intent involved and it has to do with malice, malice

.aforethought that this assault occurred, and, certainly, he had the :

time and energy to get the weapon. He had the time and energy to
kick in the door, and he had the time and energy to whomp them, and

he wasn’t going to let his twelve year old son get in the way, and

. e —— e ——
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OPENING STATEMENT BY MR. MODICA 33
he used a weapon that will be introduced into evidence. When you
factor, all those fhings in together, that in spite of the fact
that, thank God, these injuries weren’t life threatening and they
didn’t die, the defendant_is responsible for assault and battery
with the intent to kill.

.Now, kidnapping, we most often think of kidnapping, um, as a
thing that, you know, tie them in the back. Tie them up. Throw
them in the trunk of the car is'the classic kidnapping but here in

South Carolina the Judge will instruct you. Kidnapping is

depriving a person of the ability to move restricting your freedom

from movement, that is sufficient for kidnapping. It doesn’t have
to be for any particular length of time.
'S0, the kidnapping starts when he drags her down the stairs.

It continues when he drags her around looking for the pocketbook

and keys. It continues when he drags her outside. That is

sufficient for kidnapping.
Pay attention-to.that. You’ll hear the Judge’s instructions.
You’ll know that that, in fact, is kidnapping.

Now, I’ve told you these things but, obviously, what I've said

and the Judge told you is not evidence. ~ What I told you here now

this morning will be filled inrby‘the witnesses that come and

testify and by the evidence being introduced into this trial.

At the conclusion of that I will come to you, and I will ask

you to find the . defendant guilty of all the chargeé beyond a ?

reasonable doubt.
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OPENING STATEMENT BY MR. FOX - . 34
i* + Thank you.
o THE: COURT: .. Thank you. .

Mr. Fox.

MR. FOX:. : If it please .the Court.

'_'Thank yoﬁ, Your Honor.
OPENING . STATEMENT BY MR. FOX
» MR. FbX: . Gopd morning,.ladies and ggntlemen.
My name is-Eric.Fox, and I am the attorney for Mr. James
. .Bryant wﬁo is'seated at tﬁe table with me, and he has on a white
~shirt and tie.
‘Obviously, I take a different Qiew of some of the evidence.
'I’m-notlgoing to try the case now. You’ll hear the testimony and

"have the.evidence presented to you.

I would ask you at the outset as you listen to the testimony

'

ﬁand.as you consider the evidence that, number one, you not prejudge
i,énything one wéy;or the other,.thét you wait,qntil you've heard all
gfbf,the evidence and -that you hgve heard the Judge’s instructions
ﬁi&hich wé call the jury charge on the law.at the end of the case.
.Mr. Bryant under our system sits before you today, comes

before . you a man presumed to be innocent, and he remains innocent

;}ﬁntil such time if it happens. that the State can convince you

nubéyond a reasonable doubt.

Loy ‘The. Judge will define what that means. .It’s pretty much like

- . you would expect, beyond a reasonable doubt that he is guilty of

. . these charges,: and you are to make that determination as to whether

st = madao v i de o o
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OPENING STATEMENT BY MR. FOX 35
the State has met its burden of proof as to each separate charge.

You may well find thaf he is not guilty, and that is what I'm
going to ask you to find on every charge. You may find that he is
guilty of every charge or guilty of some and not guilty of others.

There are disagreements about - - not what happened. There
isn’t any question that there was an assault on'the evening or the
morning of February 11%, The 'question is who cémmitted this
assault. We come to you, the defense, Mr. Bryan, with no burdeq
of proof. We don’t have to prove or esfablish a thing. The burden
is completely on the State but you’ll hear testimony from witnesses
that Mr. Bryant was, in fact, at home at the time that this assault
was beginning and that his boss picked him up for work as he did

every morning at a time that although :we agree was after the

from Avant Court in Georgetown out to his mother’s home on High
Market Street out on the Andrews Highway, and there was no way he
could. have finished this assault and gotten back in time to be
picked up by his boss.

I have no idea who comﬁitted this assault but why - - but we
don’t have to. prove that or establish that. for you.

The Solicitor brought: it up. I’'ll comment on one thing that
he - - that he brought up in" his opening argument about the
incident at the barber shop the prior evening around 8:00.

Apparently, the testimony will be from Ms. Bryant that her

husband told her, “I know how I can get my kids a hundred pexcent

—
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assault was too close in time for ‘him to have made it all the way |
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living up to my vows. You need to'do the same.”

- these statements. I know the State would like you to do that but

,tiit those scales ever so slightly in their favor, then they7ve

'OPENING STATEMENT BY MR. FOX ' ' 36
. of the time,” the implication, I guess, being that I will kill you

.and take you out of the picturé'for-good,:and then I will have my

kids. .

Well, maybe another interpretation is, “I know that you’re-

shacking up with another man-and committing adultery which would be
grounds for.me to get custody of my kids.”

“I take my vows seriously.”

I guess you could interpret that to mean, “I'm going to take.

you out, till death do us part.”

Or it simply could mean, “I take my vows seriously. I'm :

Don’t necessarily assume or take the’ worse inference from

I urge you to look at the whole picture and hold the State tc their
burden of proof.
The Judge will define exactly what: that is for you at the end

of the case. It is the highest burden that we carry under our law,

and civil courts if we were here. probably about a contract or an -

automobile wreck or something like.that, the burden of proof is a
preponderance of the evidence which is simply you tilt the scales

in your favor. If you have the scales of justice if one side can

prevailed. That is not the standard in dJeneral sessions. In .

criminal court it is beyond a reasonable doubt.

Now, do you have to tilt them this much or this much? I don’t
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MOTION AND RULING OF THE COURT " 37
know exactly but it’s a substantial amount. It is not, perhaps,
beyond all doubt. You can have a doubt about whether thg‘earth is
round. You can have a doupt about whether the sun will come up
tomorrow but those would not be reasonable doubts. A reasonable
doubt in this context would be a doubt that you can assign a
reason, and the reason that you would have doubt would come from
evidence and testimony or lack of evidence and testimony that you
will hear‘in the courtroom this week.

So, I simply ask you to take your oath‘very seriously, and i
know you do. Pay very careful attentioﬁ. Do not prejudge'anYthing

until yoﬁ’ve heard all of the witnesses and heard the Judge’s

charge on the law, and at the conclusion of the case I’1ll ask to

return a verdict of not guilty.
THE COURT: Please call your first witness.
MR. MODICA: The State would call Tamar Bryant.

(The witness takes the witness stand.)

THE COURT: The witnesses may remain in the court. There’s

been no order of sequestration, counsel.

Mr. Modica, I said the witnesses may remain in the courtroom.
There’s been no order of sequestration.

MR. MODICA: Yes, sir.
MOTION AND RULING OF THE COURT

MR. FOX: Your Honor, it is correéct that I’ve not
requested that but I would at this time out of caution. This is a

that this is a case about what eye-witnesses were able to perceive.

.
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MASTER BRYANT - DIRECT EXAMINATION BY MR. MODICA 38

|
THE COURT: Alright. If you make that request, I’'ll granti
it. |
MR. FOX: I do make that request,  Your Honor. é
THE COURT: Qbﬁibﬁsly;I leave these investigating officers}
here. | - g
MR. FOX: Yes, sir. I
THE COURT: And I'm going to leave the alleged vicfimsi
here, |
MR. FOX: Yes, sir. |

THE COURT: Alright. Go ahead.

as follows:

"DIRECT EXAMINATION BY MR. MODICA:

N

DEPUTY CLERK OF COURT: State your name for the record.’

Let me hear you.

TAMAR BRYANT, being duly sworn, testifies

MR. BRYANT: Tamar Bryant. ’ ' ;

Good -morning, Tamar.
Good morning.
You got to speak up nice and-loud. Can you do that for me?

Yes, sir.

Yes, sir.

Ckay. Very good.

Tamar, how old are you?
Thirteen.’

And, um, are you .going to school? -

o e e s midans e boomeas o
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MASTER BRYANT - DIRECT EXAMINATION BY MR. MODICA . ' | 39
A. yes, sir. |
: Q.. About to get out?
A. Yes, sir.
Q. Looking forward to the summer?
A. Yes, sir.
Q. What school do you go to?
A. Howard. |
And what .grade are you in?
Sixth.
Néw, tell me about your family. Who is in your family?
My momma, my dad, my sister, me, my brother.
How old is your sister?
Eight. |
And what’s her name?
Latesha.
And how about your brother? How old is he?
A. Um - - -
Q. .Does he live with you?
A. No.
Q. Okay.
And, um, do you see your daddy here in the courtroom today?
A. Yes. |
Q.. Can you point him out to our jury, please?
A. Alright. |
Q. Could you describe something that he’s.wearing?
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MASTER BRYANT - DIRECT EXAMINATION BY MR. MODICA ' 40
A. A white shirt.
MR. MODICA: Your Honor, if the record will reflect that the

witness has identified the defendant.

Q. Now, ah, without'telling-ﬁs_specifically,.has your mom and dad :

had problems in their relationship?

A. Yes, sir.

Q. And back when this incident happened, were your parents living

together?
A. No, sir.

Q0. Had your dad been living with you for a good long while prior

- to that?

A, No, sir.
Q0. Do you know exactly how long that’s been.

MR. MODICA: -I'm sorry. The Judge is talking to you.

THE COURT: Talk a littlée louder, please. Make sure that

everybody can hear you now. Talk a little louder for me, please.
Thank you.

Go ahead.

Q. Can you say exactly how iong_it has been that your dad. was

living there? If you don’t know, you can it.
A. I don’t know.’
Q. Alright. Okay.
Ah, now, do you know:the -last time that you saw dad back in
February of thi; year, 20067?

A. Yes, sir.
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A.
Q.
A,
Q.
A,
Q.
A.
Q.

asleep in bed? ) i - 1

Yes; sir.

the room?

~ It was on. The light was on.

MASTER BRYANT -~ DIRECT EXAMINATION BY MR. MODICA : 4li
Q. I'm going to ask you about that. Okay? |
A. Yes, sir; %
Q. Alright. ’

Now, um, when this - - when this thing happened, were you

Balf awake, like.

Half awake and half asleep?

Alright.

And what do you remember hearing?

A crash.

And then what did you hear. | What?

I got up and I saw my dad hitting my momma with a stick.
And where did you see that happen?

In my momma’s room.

And, um, can you tell us whether or not the light was on in |

And who else 'was in your momma’s room?
Trey. Trey.

And that’s your mother’s friend?

Yes, ma’'am. Yes, sir.
And where they, your momma and Trey?
In the bed.

In your momma’s bed?
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MASTER BRYANT '~ DIRECT EXAMINATION BY MR. MODICA 42

I T

face?

©c » o » o ¥
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Yes, sir.

Aﬁd.whe£e was your dad hitting your mom with the stick?
Like up in the face part. : {
And what;'if anything, did your dad to Trey?
Hit him in the face.

What was happening, ah, when your dad was hitting him in the

Um, he was just hitting and hitting. He wasn’t doing nothing.

Could he get up?

Like - - -
Just answer yes or no. l
No, sir.

Okay.

And how about your mommy. What was she saying or doing?
“No, James, you don’t do this.”

Okay.

And did - ~ what about you? What were you doing?
Telling him, “Don’t hit -her.”

Did you do anything? '
Yes, sir.
What did you do? ) !
Tried to reach for .the stick. |
And what happened Qhen'you‘reached for the s5tick?
He caught my right hand. .

I'm sorry?
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MASTER BRYANT - DIRECT EXAMINATION BY MR. MODICA

Hé just keep

A. He hit my right hand.

Q. And, um, as a result.of that; did your hand get hurt?
A. Yes, sir. |
Q. Later on did it hurt bad?

A. Yes, sir.

Q. Was your momma bleeding?

A. Yes, sir.

Q. And how about Trey?

A. Yes, sir.

Q. Um, were they bleeding bad?

A, Yes, sir.

Q. What happened after your daddy hit you in the face?
A. Hit me? I backed away, and that was it.
swinging.

Q. At who?

A. My momma.

Q. And then what happened?

A. He had, like, grabbed her by her hair.

0. Grabbed who by her Qair?

A. Grabbea my momma by her hair. -

Q. Okay.

A.' And took her down - - took my momma downstairs.

Q. Did you hear him saying something to her?

A. “Get your pocketbook.”

Q.

Did you -~ - at that point in time, did you go downstairs?

43
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I went downstairs, and I asked where was my momma, and I look ;

" . - MASTER BRYANT - DIRECT EXAMINATION BY MR. MODICA

Not right then.

Um, but you could hear yopr'dad saying that?

. Yes, sir.

Ah, then what did you hear him say?

I could hear my sister_yellipg.

Okay.

And that’s your eight year old sister?

Yes, sir.

Did you hear your momma and dad go outside?
I heard the door open and clo;e.' '

But did you see them?

No, sir.

And, ah, when your éister started crying, what did you do?
Stay upstairs with her.

You were trying to help her?

Yes, sir.

Ah, then what happenéd?

Then we went downstairs, Well, my sister stayed up there, and

" outside, and I saw her coming towards the door.

0.

Prior to seeing her comipg to the door, did you see her

. anywhere else?

(I

A.

Q.

Yeah. She was on the ground.
Okay.

As you looked out which direction was your momma?

53
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MASTER BRYANT - DIRECT EXAMINATION BY MR. MODICA

back because she thought I was him.
Q. Okay. Then what happened?

A. Then she came and called 911.

Q. Um, sometime after the police came did they, um, among other

things take a photograph of you?

A. Yes, sir. Yes, sir.

Q. I’'m showing you two photographs, number 3. Can you remember
that?

A, Yes, sir.

Q. Number 3 and #4. See that number there, too?
A. Yes, sir.
THE COURT: Can I see those pictures, please?

(Solicitor passes photographs to the Court.)

MR. MODICA: Also,. 1f I may try to continué, I'll show them

to counsel.

(SolicitorAshows photographs to defense counsel.)

Q. I know this sounds like a stupid question but who - - who - -

who is in that photographs #3 and #4?

A. Me.

Q. And, um, is that the photographs that were taken when this

45 .

!

1

A, On the right side. i

Q. And, um, you saw your mother get up off the ground?. |

A, Yes, sir. |
Q. And what did she do when she got up off the ground?

A. She came - - she came towards the door, and then she jumped |

|
j
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MASTER BRYANT - DIRECT EXAMINATION BY MR. MODICA 46

.hgppened?
A. Yes, sir.
Q. And, um, it shows the injury to your hand?-
'A. Yes, sir.
MR. MODICA: Your Honor, at this time I would move #3 and #4

into evidence.

MR. FOX: Without objection.

THE COURT: ' - Alright, sir.

MR. MODICA: And ask that they be published?

THE COURT: Yes, sir, and they will Se with you, Mr.

Foréman, during the jury room in deliberations.

(Court Reporter accepts Stqte’s Exhibits #3 and #4 inio
evidence. )
'Q. I'm just going to show you one more photograph. Okay? I'm

showing you State’s Exhibit #5. You see #5 there?

‘A, Yes, sir.

Q. Okay. Is that the apartment where you lived back in February

when this happened?

A. Yes, sir. '

- Q. And is the‘photograph showiﬁg going down the stairs towards
the door? |
A. Yés! sir.

. Q. Alright.

Now, is there something at the bottom of the stairs there?

A, Yeah, yes; sir.

i
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MASTER BRYANT - CROSS EXAMINATION BY MR. FOX ) ' 47
o] Okay, and what is that?

A. A stick.

Q Okay. What stick?

A, A wooden - - -

Q Well, I mean, is this the stick that was used?

A Yes, sir.

Q Okay.

That's the stick that your daddy used to hit, um, Trey and

your mom? ] . r
A. Yes, sir,
MR. MODICA: Showing S;ate’s Exhibit #5 to counsel. -
Your Honor, at this time we’d move State’s Exhibit #5 into
evidence.
MR. FOX: No objection.
THE COURT: Alright, and you may publish if you care to.
(Court Reporter accepts State’s Exhibit #5 into evidence.)
Q. Tamar?
A. Sir?
Q. Thank ydu very much for talking with me today. _The

defendant’s atforney, Mr. Fox, will have,some guestions for you.

CROSS EXAMINATION BY MR. FOX: .

Q.

A
Q.
A

What time did you wake up when all this started?
After I heard the crash.
Do you remember. - - do you know what time .it was?

No.
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Q. Okay. .

. MASTER BRYANT - CROSS EXAMINATION BY MR. FOX . 48
Where were you sleeping? @
In my room. E
Is that the first door or the second door? | i
The second. !
Okay, and yocur momma’s bedrogm is where?
. Down the hall.

You told the - - did you talk to the police after this

happened?

A. Yes, sir.

Q. Yes. Okay.
And, in fact, you told them didn’t you that when you got hit -
- when your hand got hit, you .felt that was accidental?
A. Yes, sir.
Q. Okay.
But you didn’t feel like you were hit on purpose?

A. . .No, sir.

Now, your mother and father, I understand, have not been

staying together all the time - - for some time before this i

happened. Is that correct?

——ee ermena e snel

A, Yes, sir.
Q. Okay, but isn’t it true - - - i .

MR. MODICA: Would you keep your voice up, Tamar, please?
é. Isn’t it true your father would come and .spend the night |

sometimes?

et mten s e e e maea i et o . 4
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MASTER BRYANT = CROSS EXAMINATION BY MR. FOX 49

A. Yes, sir.

Q Okay. There at Avant Court?
Aa. Yes, sir.
Q Okay.

Do you remember- how often that would happen? Could -you
estimate it? |
A, No.
Q. Okay. Well, if you don’t recall that’s fine but was it as
often as once a week fhat he might stay the night?
A. I don't know.
0. Don’t - - okay.

Ah, how 1long ﬂad' you liveq at Avant .Court before this
happened?
A, I don’t know.
Q. But your father - - as I understood it, your father - - during
the time that you lived at Avant Court with 'your mom, your father

did come and spend the night sometimes.

A, Yes, sir.

Q. He would stay in the bedroom with your ‘mother. Is that
correct?

A, No, sir.

Q No but he would say in the house, the apartment?

A. Yes, sir.

Q What about Mr. Hayward? Is that Trey Nelson Hayward?

A Yes, sir.
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MASTER BRYANT - CROSS EXAMINATION BY ME. FOX ' 50
Q. Okay. You called ﬂim Trey? |

A. Yes, sir.

Q. I'm not - - -

A Yes, sir.

Q. Okay. How long had your.méﬁher been seeing Tiey?

A. I don’t know.

Q. You don’t know.

Did he stay here Before this night? Had he stayed overnight
before this?
A.. I don’t know.
Q. Okay.

Where was - - when your father was not staying there at Avant

Court, do you know where he lived?

A.’ Yes, sir.
:Q.. Where is that?
“A. " High Market Street.
Q. High Market Street?
JA; Yés,'sir.

Okay.

Now, High Market Street runs here'in town. _ Did he 1live

. downtown in Georgetown?

. :A. Un-huh. Gray Station.

Q. Graves Station? Graves Station?
A. Yes, sir.

Q. With a “v”?

. —————— e s e o e e
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MASTER BRYANT - CROSS EXAMINATION BY MR. FOX ‘ ] 511
A, I don’t know. ;
Q. Gray, G-r-a-y, like the color gray? ‘ {
Is that yes? | !
A. Yes, sir.
Q. You got to talk loud for the Court.:
A, Yes, sir. |
Q. Okay.
The Court Reporter can’t hear a nod.
‘Okay.
That's out on what we call Andrews Highway. IS'fhat correct? |
Aa. Yes, sir.
Q. Okay. . » é
And - - and that’s with - - your grandmother’s house. Right?
A. Yes, sir.
Q. Agnes Bryant? ;
A. Yes, sir. ) '
Q. Okay.
And that - - house is past the railroad traék as you head out
of town? | i
A, Yes, sir.
Q. Okay.
Do you know how far it is out there from Avant Court?
A. No, sir. ‘
Q. When you went downstairs when your momma was outside, what

kind of car does your momma have?
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A Grand Am.
. A Grand Am Pontiac?
Yes, éir,
Did you, see' that car still there when you came downstairs?
Yes, sir.
. Okay.

Did you see anybody leave or was your momma alone by the time

you got downstairs?

A..

Q. : . When-you-got downstairs, you say your mom, you saw her outside

Can you say that again?

through the door. . Is that right?

A.

. 0.

A.

Q.

ever

. Can we approach?

Yes, sir.
Okay: . Was she. alone at that .point?

Yes, .sir.

Okay.

Who is or .do you know a man by the name of Mike Wright? You
heard that naﬁei

No, sir,

Okay.

You‘know what fhe-Georgetown Marine Institute is?

Oh, yes, sir.:

Yeah. Does your momma ever take you down there for a day ~ -

MR. MODICA: Objection, Your Honor.
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Q.

(Bench conference Off record but in the presence of the jury.)

33

MR. FOX: Thank you, Your Honor. .

Let me ask you again. I think I .remember. i
l

You say you didn’t know Mike Wright. That means you’re not

familiar with his name?

A.
Q
A.
Q
A

Q.

(@)

o » o ¥

° p o ¥

No. I know him. I know him.

Okay. Who is that?

Marine Institute man.

Okay, and how was it you came to kpow Mr. Wright?
Cause I got in trouble.

Okay.

Now, did you have to go down to the Marine Institute?
For a day.

Ckay.

How - - whose decision was it to take you down there?
My mom.

Okay. What did you think of that place?

I don’t like that place.

You didn’t like that place.

What did he have you do during that day?

" Took buckets of water back and forth.

Yeah. Anything else?
No, sirx.

Okay. All day long you were toting buckets of water?
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A. Not like - - in there when I first get like - - yes, sir.
Q. Okay.

How big a bucket like a pail kind of like this big? About a

foot, that big?

Q.

A
Q
A
Q
A
Q
A.
Q
A
Q
A
Q

Like a bucket bucket.

Bucket? |

Yes, sir.

Was it full of water?

Yeah.

One at a time, two at a time?

One at a time.

How far did you carry that bucket?

To the ditch.

From where?  How far did he tell you to take it?
From the, ah, I don’t know.

Do you think it was as long as this courtroom?
MR. MODICA: Objection, Your Honor.

THE COURT: No, sir. Let him. This is cross examination.
Let’s move on on that.

MR. FOX: I’1ll move on.

THE COURT: Okay.

When you had to carry buckets of water, did Mr. Wright talk to

you about the Marine Institute?

A.

Q.

Mr; Wright?

Yes. The fellow at the Marine Institute?

P ——
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A.

Q.

more

Yes, sir.

Okay.

Did he tell you what it would be like if you had to go there

than a.déy?

Yes, sir.

But you got to go home that day. Right?
Yes, sir.

Okay.

The Court - - a judge didn’t make you go to the Marine

Institute. Right?

A.

No, sir.

Okay.

Did Mr. Wright or your momma or anybody tell you how the other

had got to the Marine Institute?

Yes.

" Some of the kids?

Feah.

Okay.

And you didn’t like that place, did yoﬁ?
No.

Okay.

Do you ever want to go back there?.

No, sir.

Okay.

Now, when was that that you went down there?

ey

55

Do you remember?

|

-t
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A, No, sir{ . !
Q Was it before this thing happenedrin'Eebruary? E
A. Yes, sir. . 1
Q Okay:

©

° ¥ o ¥

o

A.

_isn’t it. -She says, “You better behave or you’re going back to the

“Marine Institute.”

- ~.you still. live at Avant Court?

Q..'

Now since then that’s ome way your:momma keeps you in line,

Did she ever do that? ,
‘Yes, éir.

Okay. . - !
Andiyou don’t want to go back there?

No, sir.

Okay.-

And you’d like to stay living with your mom. Correct?

Yes, sir.

You haven’t had any desire to go live with your dad, do you?
Sometimes;

Okay.

Agd he’s not around much, is he?

No, sir.

Okay. - : - : C i

Your mother ever you or you ever worry that you might have to

"No, sir. - . !

-Okay. - Where do you live now?
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Thank you. No further questions, Your Honor.

THE COURT: Alright, sir.
Was there any further direct?.

MR. MODICA: ‘No, sir, Your Honor.

THE COURT: You may come down. Thank you.

Call your next witness.

(The witness leaves the witness stand.)
MR. MODICA: Thank you, Your Honor.
The State would call John Manning.

(The witness takes.the witness stand.)

JOHN MANNING, being

as follows:

" MASTER BRYANT -~ 'CROSS EXAMINATION BY MR. FOX 57
A, Delta - - - | |
Q. I'm sorry. Would you repeat that?

A, Delta Drive.
Q. Delta Drive. Okay. Is that a house or an apartment?
A. Yes. It's an aparfment.
Q. Okay. It’s public housing like Avant Co;rt? .
: i
A. Uh-huh i
|
Q.  Okay. , i
A. Yes, sir.
Q. Okay.
Your mother ever - - skip that. i
MR. FOX: Court’s indulgence.

duly. sworn, testifies :

DEPUTY CLERK OF COURT: Please be seated and state your name;
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- for the Prosecutor.

MR. MANNING: I'm John Manning.
MR. MODICA: One moment, please.

DIRECT EXAMINATION' BY MR. MODICA:

Q. Good morning.

A. Good morning.

Q. Pleése tell us where you’re employed and 4n what capacity and
how long.

A. Ah, I'm an -ER Physician at Georgetown Hospital. 1I’vé been

fhere for fifteen or sixteen years.
You also work at Waccamaw?
Yes, I do.

Because they’re connected?

Right.

© » o ¥ DO

I want you to tell our jury a little bit about your

background, experience and education that led you to come to the

ER. ) . '
A. Okay.
My professional training is from LSU down in New Orleans at
'LZQharity Hospital. 1It’s where my - -~ I did my training. 1It’s a

four year residency program, and then I was a Director of ER in

Louisiana for 'a -year, then moved here in 1991 and have been
é§sociated with the Georgetown System since that time.-
Q: Could you tell us where you went to medical school?

A. I went to St. George’s University and then to LSU for post-

- b e, ae

b e -

[ SPRUR
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graduate training. Um, I'm Board Certified in Emergency Medicine

and have been for about twelve years.

Q. And you’re certified in this state as well as Louisiana?
A. Yes. I'm licensed in Louisiana and South Carolina.
MR. MODICA: Your Honor, at this time I would as that the

doctor be qualified as an expert in emergency medicine.

MR. FOX: Without objection.

THE COURT: | Without objection.

‘He is so gqualified to render an expert and as a treating
physician.
Q. Now, I’'m going to direct yoﬁ to the early morning hours of
February 11*" of 2006, and I trust you had a very busy.morning.
A, Yes. It was an unusually busy morning in the hospital.
Q. And among the people the people you saw was Lasha Bryant,
Tamar Bryant and Nelson Hayward, III. Is that correct?
A Right. - ‘
Q. .Let’s start if we might with Nelson Hayward. I’'m going to

show you a few photographs.

MR. MODICA: I'm first showing these to counsel, there being.

one, two, twenty-three, twenty-four, twenty-two, twenty-one, twenty '

as well as three and four.

(Solicitor shows photographs to defense counsel.).

Q. I’'m showing you one, two - - -

THE COURT: I'd like to see -~ I’d like to see these

first, the pictures.
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_(Solicitor shows photographsfto the Court;)

THE COURT: Mr. Fox, have you seen these pictures
MR. FOX: "Yes, Your Honor.
THE CQURT: - - Alright, -sir.

Alright, Solicitor.’

Q. I'm showing you twenty, I’'m sorry, one and two, twenty,

twenty-one and twenty-two.

Do you recognize thé person who is shown in that photograph?

A. Yes, I do.

Q. ﬁnd that "is who?

A. I believe it was Mr. - - is it Nelson Hayward? Is that what :

you said his name? Yeah. I took care.of him on the early morning
Q. Now, tell our jury the significant findings you made during
the course of your treatment of Hayward Nelson on February 11* of
2006.

A. r The main fhing I remember dbout him is he was beaten about the

‘head and face, ah, with a blunt object. he wasn’t really sure what

it waé'; - 'some piece of wood, and I was concerned.about an injury
to the bones.around his right eye because he couldn’t open that
eye, and he was significantly disfigured there, and he also had
beeri beaten over the top of thé head as weil,-ah, that .morning.

Q. Doctor, regarding his "tight eye, .were you able. to oéen his

right eye?

"A. No. 'I was not able'to see his right eye.

—————
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Q. Because it was swollen that shut?
A. It. was swollen, swollen shut.

In my evaluation I evaluated him for facial fractures, and he
had broken severai bones around that eye which caused it to swell
to the point hé couldn’t open it.

Q. Doctox, what bones were broken around his right eye?

A. It was the orbital floor which holds the eyeball-up and then
the medial wall of the orbit as well. These are thin bones, ah,
and they were cracked but the good news was the eyeball was intact,
and I could see that on CAT-SCAN and it wasn’t caught up in any of
the fracture.

Did he have any other fractures?

He had a nasal - - his nose was broken as well.
Show us where that was.

It was right here.

In the bridge of the nose?

Yeah; a little higher up about the middle thirdf

. Now, did he need surgical intervention for those bones?

» © » O ¥ O PO

Fortunately, he did not. Ah, the only time you would do
something like that is if the eye was caught up in the fractu:es‘or
if in the end if he was badly disfigured, he. may want to change
that but he’d have to wait at least a.month for all the swelling to

come down to see what his face looked like.

Q. Tell us where the other injuries were?

A. Well, he had lacerations over the corners of both eyes and one !

oS
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great place to train for. trauma.
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.DR. MANNING - DIRECT EXAMINATION BY MR..MODICA ' 62 |
:on the top of his head but the whole - - his whole face was badlyl
:éhollen. | | :
Q. How severe a beating was that?

A. It was very severe. Ah, he was in the Emergency Room for

hours for a number of reasons but we wanted to observe after we
CAT-SCANNED his head and his face to make sure he had no structural’

-injury to his brain-and then just to make sure he was gbing to be

okay. |
Q. . Now, you indicated that you have had training in New Orleans?:
A, :Yes, I had trained in Charity Hospital in New Orleans.

Q. And is that hospital associated with trauma?

A. Ah, it’s a Trauma Center, for the City of New Orleans, and when

s —— s o

Q. How did the injuries to Hayward compare the traumas tHat you
:Héd_seen in Neh_brleans?

A. .It was very, very similar. He was lucky not to be hurt much
;wofse than hg was.

Q. Why.is that?.

A. These biows are very, very siénificant. Ah, you know, placed
énd he could have been killed by these - - this £ype of trauma.

Q. Did he say whether he was awake when he received these blowé?%
A. . If I remember correct, he was asleep b§0au$e_he didn’t éee theg

first blow. He didn’t get a good look at what it was he was being




72

10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

|

[rom s e

DR. MANNING - DIRECT EXAMINATION BY MR. MODICA - ' 63
hit with.
Q. Did you have to suture any of his wounds?

A. ‘I had to.suture three of them, both eyes'and the top of his

'head;

Q. Now, let’s, if we might, move on to Lasha Bryant. 1In that
regard, let me show you State’s Exhibits #23 and #24.

Do you recognize the person depicted in those photographs?

A. This is the young woman that was beat up that morning as well.

Q. Okay. Tell us, Doctor, in regard to her what she indicated
to you by way of what had occurred to her. What did you observe

about her and how did you treat her?

A.  Um, if I remember correctly, when she -~ - she was beaten about

the face as well and was draggéd, I believe, at some point,-andl

there was a question of whether or not she ‘had been ‘choked into
unconsciousness. I think' I spent a fair amount of my time talking
to ‘her about whether or not she was choked into unconsciousness or

she just sort of gave up and went limp, and at the end of the day

I think we in evaluating her for that, she was choked but I don’t

think she was choked unconscious, that she just - = her reaction to

the stress was to sort of release herself and go limp. .
" But I evaluated her for a strangulation ihjury as - - just in
cése. She had had some injury to her neck and about her face.

So I actually CAT-SCANNED her iaryﬁx.

When you choke a person you can' damage their larynx and °

although they can be alert and talking to you an houtr or two later,
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if they damaged it it can swell up and cut off their breathing. So

I'scanned through.there, and she had no damage. So' she was able to

go home.
Q. Did she tell you how the trauma had occurred?
To her neck?

A
Q. Yeah, -to her.
A

Just that she was also beaten with an object about the head, :

ah, while she was at home.

Q. 'And, ah, Doctor, given what you saw of her and given her

.description of the trauma that she had received, the events as they :

bccurred, could a person due to the trauma of what was happening,

the injuries that a person had already sustained, could you pass

out from that - - lose the sense of reality?

A. . Yes.

Q. Okay, and that could be attributed to her indicating that she
passed out when she was being choked?

A. Yes.

Q.- Ah, tell us where her injuries were, Doctor, please and what

she complained of.,

A. She had a lot of complaints. A lot of her bones hurt from the

altercation but she had a broken.nose with a cut area, and then she

had a small, hard to describe, the thing on the top of her head but-

it wasn’t '‘a laceration. 7Tt was just from being struck with a flat

‘object on the top of her head. 8o, it - - the skin was - -~ I don't

know how to describe it.
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Q. Split open?

A. It was split open but didn’t require suturing. It was just

smashed. I don’t know how else to say it.

Q. Um, did you have a problem assessing that part of her
injuries.
A. Yes. If I remember correctly, she had - - she was wearing

some kind of, sort of a hair piece that was woven into her head,
and there was a lot of blood everywhere, We had to take this -~ -

the nurse had to take this piece off her head to get a good look at

this.

There was a lot more blood. We were expecting a giant gash :

but at the end the skin was just crushed, I guess, between the wood :

and her skull. So it was just like hamburger.

Q. I neglected to aék but did she have a lot of bleeding?

A. She was. She looked - - there was blood all over her when we
saw her.

Q.‘ And, ah, going back to Mr Hayward for a ‘second, did he have
blood on him as well?

A, Not as much blood on him as her. We expected her lacerations
to be more. The think that impressed me about him was the facial
swelling. He was badly disfigured. I’'m sure he doesn’t look
anything like these photographs.

Q. Um, did she require any sutures or stitches?

A. I don’t believe she did. I think she had a nasal fractureé

with an abrasion and then the cut on the top of her head, although

[ TS,
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it was large, it was not - - didn’t require suturing. I
Q. Now, ah, did she complain of pain generally all over her body? :

A.

think we x-rayed her entire arm and one of -her entire legs. I
didn’t think there was anything broken but she was, obviously, ah,
'in despair and wanted to be reassured that she hadn’t broken
.anything.

Q. And,tum, and what you saw and what she told you, was it
consistent with her being beaten with a blunt object consistent

with a piece of wood?

She, I think, one whole side of her. body was hurting, and I

A. Yes. E
0. Same with Mr. Hayward? E
A. Yes.

0. I'm now showing you, I think it’s #4 and #5 - - #3 and #4, I'm
sorry, two photographs. Do you recoénize the shot in this
photographs?

A. Yes. This is the young man, the woman’s son.

Q. Tamar?

A, Yes. %
;Q. Did you treat him as well? '
A. I did. I saw him that morning as well.

see him, it was a very busy morning, ah, and he was very much out ;

of sorts and had a difficult time telling me what happened but with

He had complained of some hand pain and by the time we got to
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the discussion, it appears as though the blunt object during the
fight he had been struck across the knuckles with it, and it had
taken the flesh off of one of his knuckles and had broken his hand.

0. Were you - - were did - - what do you in the medical field

call that kind of break?

A. It’s called a boxer’s fracture.

Q. Why? |

A. Because it happens to boxers all the time when they punch each
other. Just - - it’s the little knuckle, it pushes it down. When

you look at him, you can make the diagnosis by just looking at the :

person.

Q. You don’t have to be a boxer or be in boxing fight to get that
injury?

A. No. I've probably seen a couple hundred of these, énd none
of them were from boxing.

Q. Um, how did you treat him?

A, Ah, he was put in a splint and referred to an orthopedist. He
should need ~ - it needed to be casted when the swelling went down.

0. Why didn’t you cast it then?

A. Ah, you try not to cast acute injuries because of the, ah, if '

you put the cast on immediately the hand is going to continue to
swell for usually about twenty-four to forty-eight hours, and the
cast will cut off the circulation.

Q. The abrasion that you noticed on his hand, was it a fresh?

A, Yes.
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Q. Um, what was his demeanor?
A. He was a very upset young man. He was tearful, and he was in

a bad situation, obwviously.
Q. - Thank you very'mﬁcﬁ, Doctor.

Please answer aﬁy questions boﬁnsel might have for you.
CROSS EXAMINATION BY MR. FOX:
Q. Dr.'Ménning, td start with the young' boy, Tamar’s injured
hand. That wasn’t a life-threatening injury, was it?
A. No, it was not.
Q. Okay. - . ' -

Fﬁll expectétions that he would recover normally from that
with'proper treatment?
.A. Yeé

Q. And you say Mé. Bryant, lasha Bryant, the ‘female, there was a

.lot of blood on her - - on her clothing. 1Is that right?
A. Yes.

Q. Okay.

2h, 'do you normally get more bleeding from injuries to the

" head area because of the number of blood ‘vessels compared to other

parts of the body?

A. | Ah, thé face and hands have a lot more circulation. So any
cut thére, youféhould see a lot of bleeding

Q. Okay, and isn’t that also true in regar& to the adult male,
'Mr. Hayward, with the swelling? One reason you get a lot of

swelling around the eyes because there’s such a blood flow there.

[ P
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Is that not correct?
A. That’s true.
Q. Okay.

Now, and I apologize for jumping back and forth between the
different patients. I’11 try to stick with one or the other in
just a moment.

With Ms. Bryant, the female, you say she had been beaten about
the head and chokgd. Correct?

A. Yes.

Q. But you determined from the history you obtained that she did
not lose consciousness as a result of choking. 1Is that correct?
A. She didn’t have - - she wasn’t asphyxiate. When a person is
choked and as asphyxiate, it’s -~ - 1it’s a - - it’s a true
emergency, and that was probably the most important thing I needed
to know from her.

Q. Okay.

And would you have reviewed before she left, ah, would it be

normal for her to be given instructions about her - - any patient

to be given instructions about their injuries, treatment, follow-
up, that sort of thing?

A.  Yes.

Q. Would you have reviewed.those with her or prior to them being
given to her?

A. Ah, it’s sort of an on-going discuss with the patient as you

evaluate and let them know what the plan would be but the discharge
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ihstructions are gone over with the nurse -goes overl them,
fasiéally, liﬁe'for line to make sure théy know where they - - what
is to be expected. . | i

Q. But those instructions would be issued in part from - - with

A. - Right. They’re specific to the diagnosis.

Q. ‘Okay.
A. -Théy're actually computer generated.
" MR. FOX: May I approach the witness, Your Honor? May I

dpproach the witness? . ‘

THE COURT: ~ . Certainly. . §
Q. Doctor, I had you what’s been marked Defendant’s Exhibit for
.identification purposes #1. ' Can you tell me - - tell me if you :

recognize what that is?

A.  Yeées.- These are the computerized discharge instructions..

Q. Okay. For who? |

A, For Ms.'Bryant.

Q.. And if you can tell me - - and-it describes the different
injuries., Correct?

A. Yes.

Q. Okay.

Um, now does it not say under head injuries that she suffered

“a minor head injury”?

Q. Okay. Thank you. : ~J
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And it gives instructions on what she should do to follow up?

A. Yes.
Q. And care to take?

Okay. Thank you.
Q. With - - I know you just, um, with regard to Hayward, Mr.
Hayward, there was no need for surgery in regard to his nose. 1Is
that true, also, with regard to Ms. Bryant? Did she not also have:
a fracture the nose?
A. Right. Nasal fractures are not acutely treated. You allow
them to heal to see, um, they found if you manipulate a nasal |
fracture acutely, you may make it worse rather than better. So the :
standard is to wait about two weeks, let the swelling go down and
see if there is difficulty breathing or a cosmetic defeat, and then
it is addressed at that point. If they do it while the swelling is !

up, then you don’t really know if you're straightening it or making .

it more crooked.
Q. Okay.

As far as yéu know, was there anything fﬁrther required on.
that injury for Ms. Bryant “for her treatment?

A. Whether or not she needed to have her nose manipulated I don't

know.
Q.  You did not do anything further?

A, No, I did not. There was no indication for that.

Q. Thank you.

MR. FOX: I have no further gquestions.
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Q. I may have been reférring fo Mr.. Hayward backwards. If I did,

I apologize. 1It’s Nelson Hayward that you were treating. Right?

A. Yes.

. Q. “From the trauma?
A. Uh-huh.
Q. Okay.

" wasn’t choked?

ol

REDIRECT EXAMINATION BY MR. MODICA:.

Correct? Correct?
- If you need to look at your record, do so.
A. That’s who it is. .
0. Okay. I apologize.
Now, we’re not going to go over the questions again.

Remember me talking about that you could pass out. Correct?

You’re not telling our jury that the victim, Ms. Lasha Bryant,

w—n e

,'’A. No. She was - - she was definitely choked.
0. ..oigy. o
| But you didn’t find indepgndent that - - like hemorrhaging in
: Fhe eye and things of that - - marks on the neck, those kind of{
| things? | | i
A. : Right.

The important thing for me as a physician. in evaluating her
was to determine the degree -of choking, not .whether or not it
happened but how much damage could have-been_done_because it’s not

uncommon for a>person to be choked, and.sometimes they don’t even
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remember, You know, she was hit about the head.

All these

‘things happened quickly but if Her larynx was crushed,  she could

actually recover from that and breathe for a couple of hours and
then slowly the swelling would cut off her airway. So that was my
main focus on her, and her and I had a very lohg discussion in

private in quiet just to try to go through that morning but she was |

choked. That was not question. The question was how severely was |

she choked.
Q. Thank you very much.
MR. MODICA: No further questions.
THE COURT: Alright, sir. You may come down.
MR. MODICA: Your Honor, may the witness be.excused from his '
. subpoena? |
THE COURT: Yes, 8ir. ' I will excuse hini.

Thank you so much, Doctor.

(The witness leaves the witness stand.)
-MR. MODICA: May I approach for a moment, Youxr Honor.u
Thank you, "Doctor.

(Bench conféerence off record but in the presence of the jury.)

THE COURT: It’s 11:00. We’'re going to take the morningi
break at this time. We’ll be back at 11:15. :So I'll.be calling
you back in fifteen minutes.

Alright. Thank you.

- (The jury retires to the jury room.)

(The Court recesses this case for a- short break and then
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reconvenes thé trial of this,pase,)

THE COURT: _ Thank you. Be seated.

Alright, Mr. Fox, ybu'ready?“ .

MR. FOX: = Can we appioach, Your Honor?

THE COURT: Yes, sir. i

(Bench conference off the recérd and outside the presence of
the jury.)

THE COURT: Bring the jury in, please:

{The jury returns to the courtroom.)

THE COURT: Alright. Have your witness come around, ah,
é&iicitor.
I Mﬁ. MODICA: Your Honor, at this time the State calls Lasha
Bryant.
: THE COURT: Okéy.

f {(The witness takes the witness stand.)

.LASHA BRYANT, being duly sworn, testifies

. as follows:

DEPUTY CLERK OF COURT: Please be seated and state your name

for the frecord.

b MS. BRYANT: Lasha Bryant.

’

siRECI EXAMINATION BY MR. MODICA:

0: .Good morning.

A Good morning.

Q. ‘ 31ease tel}-us how old you are.
A A

_Twenty-éight.
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And, ah, do you have any children?
Yes, two.
And their names and ages?

Tamar, thirteen, and Latisha is eight.

Q
A
Q
A
Q. And, um, do you know the defendant here on trial?
A Yes. . '

Q How do you know him?

A My husband.

Q When did you first meet the defendant?

A

'ﬁm, a long time ago. It"s been years. When I was about

sixteen years old?
Q. And how old was he?
A. - Twenty-seven.

Q. So he’s a bit older than you?

A. Yes.

Q. And, ah, when did you - - and is - - is Tamar your son and hisz
son?

A. Yes.

Q. Okay.

Did you have him before y’all got marriéd?

Yes.
How. old were you when you had him?
T had him at fifteen, fifteen years oild.

So, you met the defendant when you were fifteen?

» 0 » 0 >

Well - - well, I met him way before - '- a little bit before

T R e T ST R T e T
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then but then when.I got pregnant within that same time.

Q. You go£ pregnant by him when you were fiftqen?

A. Yes, and had Tamar at sixteén.

Q. And, um, when did y’all get mar;;gd?_

A. We got married December 14%, I cgq{; remember the exact year

to be honest. I don’t know fﬁ'it,qu ‘01 or 2000.

Q. Okay.

A I can’t remember.

Q It’s Jjust slipped your mind right:now?
‘ A. Yes.

9 Okay.
. When - - but y’all had been together since you had Tamar?

" A. Ygs. . ) . !
THQ. Regardless of whether you’d been married? |
<.A.  Right.

C Q. Now, um, did there come a't%me in 2004 that you kina of

| ' separated from.him?

" 4. Yes.
1.0. And when was that in 20042
A Tt was November, 2004,
.h;Q. And, -um, at some point iqutime did you get an Order of |
; Protection?. !
 fA. Yes, I did.. )

Q. Okay.

i
i
i
[
1

Now, in the time betﬁeen November, .2004, and when this

m——— - - .- va wrmmesenns - [ov. f el e ——— et aee e mr
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incident.happened February 10" and Febfﬁary 11t of 2006, did you;
try and make your marriage work? |

A. Yes, I did.

Q. And how did you do that?

A. By still having involvement with my husband, talking to him
over the phone. Even thbugh there was an Order of Protection I
still wanted to try to make oﬁr marriage work. I didn’t want a

divorce, and I tried to see the good side in him.

0. Did that include sexual relations?
A. Yes.
Q. And, um, did some of that sexual relations take place at 12

Avant Court where you were living at the time of this incident that
we’re on trial for today?

A. Yes.

Q. About, if you know, how many times did you, um, have sexual

"relations at 12 Avant Court?

A. I can’'t count. I don’t.know.

Q. Why did you want to make the marriage work?

A. Because I came from a broken home, and my mom and my dad got
a divorce, and I didn’t want my kids to have to go through that
because I know how the way it feels, you know, to  ‘come from a

broken home, and I didn’t want them to go through that.

. Q. Despite that fact, um, y’all couldn’t make it work?

A. Right?

Q. Did there ¢ome a time when you decided to move on from the
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defendant and start dating?

>

Q-
A.
Q;
A.
Q.
B.
Q.
A.
0. .
A.
Q.

A,
Q.

A.

- Yes.

And when was that?

That was around January.

In what year?

‘06.

This year?

Yes.

And did you, in fact, start dating somebody?
Yes. |

And who was that?

Nelson Hayward.

. And did he go by a nickname?

Trey.

Did you dating him including having a sexual relationship?
Yes. - |

Did the defendant have a key to Avant Court?

No, he didn’t.

Was he allowed to come there whenever he chose to?

No.

Did you also see the defendant - - by the way, I guess for the

.'r9cord, can you identify your husband, James Bryanf, for the jury?

- Yes. He’s right there in the white shirt.

Now, does the defendant go by another name other than James?

Jamie. Jamie.

87
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Q. From time to time, did you meet up with the defendant outside
of your home, Avant Court?- i
A. Yes. |
Q. And did that include his mother’s residence?

A. Yes.

Q. And I believe the address was High Market? :
A. ., oh, High Market Street.

Q. Okay. ?

A. Uh~-huh. Yeah.

Q. Now, what I want to do is I want to direct your attention to

February 10 of 2006, at about just after 8:00 on that evening.
MR. FOX: Your Honox, just for the record I just want to
object to this testimony about the events of February 10®. We !

discussed at a conference before, this prior - - -~

THE COURT: The day before?
MR. MODICA: Yes, hours.
THE COURT: I will permit it.
MR. FOX: ‘"Thank you, Your Honor.
Q. Now, dirécting your a;tention around and shortly after 8:00,

um, February 10*", 2006, did you have an occasion to be in a vehicle

close - - parked in front of a barber shop?

A. Yes.

Q What barber shop was that?

A. I can't remember the name of the barber shop. i
Q Do you remember the street? '

e e
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A. No. | .

Q. Okay.

A. I ean’t remember the. street. -

Q Ah, what were you doing at that barber shop?

A T was waiting on my friend to come out of the barber shop;
Q. Who?

A Trey. ‘

Q And what vehicle were you in?

. A My own vehicle that I drive now.

Q. Is that a Grand Am?
A. A Grand Am, yeah. , Uh-huh.
:Q. And, ah, when you were sitting in the vehicle did there come
a time when the defendant came up? .
A. Yes, he did.
p. Would you tell our jury.aBout that?
A, | I was sitting in the car waiting éﬂ Trey to come out, um, -and
all of a sudden, I saw him coming teward my -car, ;and after that he
was say, “I want to talk to you. I want to talk to you for a
moment.”

I said, “No, I don’t want to talk to you.” -

And so he came around to the péssenger side to.try to get in
the door but then the door was locked.: So hé'camé around the:
drivef;s side where I was sitting at, and I -~ - I don’t even

remember locking the door or whatever but he openéd'the door - - -

0.  Did you think the door was locked?
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A. I thought the door was locked but, then, he opened the door,
and, of course, I was écared like crazy, and he got in - - inside
fhe car, baéicaily, scoot over - - scoot_me over, really. Had me
to go over and he sit beside me in the same driver’s seat, and he
was saying, “What are you doing out here?”

And he said, “I know you are waiting to see a man.”

And I said, “No, I'm not.”

So, you lied.

I lied.

Okay.

Because I was scared because I didn’t know what he would do.

© ¥ 0 B O

Alright.
What happened next?
A. And then he put his around me.

Q. Well, then, prior to putting his arm around you, did he tell

you about having been out somewhere - - -

MR. FOX: Objection, leading.

THE COURT: Yes, sir. I sustain that. Just ask her whét
occurred. |

MR. MODICA: Okay.

Q. What happened?

A. Um, he then started telling me that he did meet up with a man

PV

hundred percent of the time, and, basically, well, just get rid of

me, and, um, then he put his arm around me and said, “I take - - I
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take my vows very seriously until death do us part.”

And as he was putting his arm ardund me; I don’t’ mean as in
hugging me.. I'm talking.around my neck as in trying to, I don’'t
know. It was tight grip around my neck, and I was trying to get
away, and, um, I was shaking, and he said, "“Why are you shaking?”

And I said, “Well, I'm just séared.”

And, um, then he said what he said, and thern he left.

Q. Um, did you-report that to the police?
A. Yes. )
Q. Okay. . Does that include - - does that = - did you report it
zto-Police Officer Burroughs?
A. Yes, I did.
Q. Tﬁat night?
A: Yes.
0 Alright.
Now, ah, that night, February 10* and February 11%, did you

" have Trey stay at your house and in your bed?

" A.' Yes.

Qj' And, um, around six in the morning did something happen?

‘A.’ IYegt

Q. Tell us about that.

A. On that night, I heard a crash, a loud crash. I thought it

was dishes falling or something but I was in my bedroom upstairs on -

the second floor in my bed, and, ah, with my door. cracked so I:

could be able to hear my kids, you know. I always leave my door

91
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cracked.

But, anyway, I heard the crash, and I sat up 1mmed1ately in my

bed to listen to see what it was, and before I knew it, he came up

the steps so quickly, and he cut on the light, and he just - - he :

had a stick in his hand. He started swigging the stick at me first .

while I was still in the bed.

Q. Where - - where was he swinging it?

A. He was swinging it toward my face, and I blocked my - - I put
my hand up to block the hits, and that’s why my arms were so

hurting. They was hurting me so bad afterwards.

And, um, he was trying to hit me in the face but not only was ;

he trying to hit me - - well, he - - was he hitting me. He was
hitting Trey, too.
Q. Okay.

I know that you know when you say who he is but who are you
referring to?
A, James Bryant.
Q. And what dia he do to Trey?

A. James Bryant, well, he was - - James Bryant was hitting Trey,

too, with the stick in his face and in his head, basically, going -

back and forth, him, me, him me, with the stick, Trey, me.

Q. And then what happened?

A, And tﬁen he grabbed me by my hair and was puiling me out my

bedroom door toward the steps to go downstairs, and we finally got

downstairs, and I said, “Jamie, don’t -~ - what - - don’t do this.”

————
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And I was saying this even upstairs, “Don’t do this. Don’t do
this.”

Because I know I saw the kids up to my bedroom.

Q. What happened when you saw your kids come up?
A, And_fhey was just - - really, my son wasAin the way a little
bit.

Q. What happened?

A. .But then my daughter was in the background.

Q. QOkay.

B What happgned to your sbn, Tamar?

A. I don’t know exactly when he got hurt, you know, in the whole

thing but I know I saw him in the room.

Q. What room?

A. My room, the bedroom that I was in.

Q. Okay. 1
And, um, what - - what was he saying wheri he grabbed you b;I

".the hair and taking you downstairs?

-'A.' Throughout the whole thing upstairs he wasn’t saying anything
at”all. He was Just swinging.

:Q: Right.

A. And, um, after we got downstairs, um, he had me by my haig

dragging me down the steps, and, of course, I had on my tee-shirt

and my panties. ‘ : : ' lﬁ
So, he dragged me downstairs and, um, had me to ‘go get myé

pocketbook because he said, “Get your key.”
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Q. Okay. What I'm interested in is - - tell us because we
weren’t there. Tell us what he sald and what he was doing.,

A. Okay.

He tcld me, “Get your keys.”
And I said, “I don’t know where my kéys at.”
Then he said, “Get your pocketbook.”

And I found the pocketbook. So - - -

Q. While you were getting your pocketbook, what was he doing

then?.

A. He still had me. BHBe still had me by the hair.

Q. Alright.

A, I couldn’'t get away from him. He still had me by'tHe hair the

whole time.
Q. Alright.

Did you find your pocketbook?
A. And I did get my pocketbook.
Q. Tben what happened?
A. We went outside. Still he had me Hy the haif. He,
basically, had me by my hair taking me to my'car,'and.on thé
driver’s side we were standing there, and he was saying, “Get your
keys out your purse.”

And I was searching in my purse looking for my key, and I
couldn’t find them. So I would tell him, “Well, Jamiei I can't

find the key.”

So, then, he would say, “Okay, well, I'm going to kill you

!

N eamn
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right nqw.”

So, he just took me by my hair, still had me by my hair, and

|
he took me to the side of the building, and he hit me. He boxed me
in my face.

(Witness begins to cry quietly.)

THE COURT: Ms. Knox, geét her a glass' of water, please.
A. He boxed me in my face. I hit the ground and then got on top
6f me.-

THE COURT: Ma’am, you take your time, now. We
understand. When you feel like you can go on, we’ll do. that at
that time. Okay? Don’t you worry abouf a thing.

If you need to take a break and come down, we’ll do that, too.

A. He boxed me, and I hit the ground, and then he got on top of

‘me straddled. Basically, he hold me down both of my arms, and he

proceeded to choke me, and, ah, I do remember him sayiné, “Die,

bitch, die.”

And after that I don’t remember nothing else untii a few
minutes I heard my son saying, “Where is Momma?z”

Asking him, Trey, “Daddy, where is Momma?”

And- he was saying, “Outside on the ground.”

.Ahq that’s when I got up, and I run in the house and proceeded
to céll 911.
Q. When you were able to get up and collect yoéurself and get.in
the house, did you see the defendént aéain?

A. No.

e
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Q. The last time you saw him was when he was on top of you

strangling you?

A. Yes. i
Q Saying, “Die, bitch, die.” .
A, Yes.

Q Um - - -

Showing you State’s Exhibit #38, a CD that the record should

reflect I'm pulling out. Do you recognize this cD?

A. Yes.

Q. Have you heard what’s on it?

A. Yes. t
Q. And you recognize what’s on tﬁere? :
A. Yes, I:do.

Q. And what is this?

A. That’s myself calling 911.

MR. MODICA: Your Honor, at this tiﬁe, I would mové State’s

Exhibit #38 into evidencs.
THE COURT: You see this, Mr. Fox.

MR. FOX: I have. I'm not sure this is the right witness:

THE COURT: What’s your position? ° He wants to put it in
evidence. .
MR. FOX: ] No, I believe the 911 oﬁefator.ié the'proper

person to - - -

THE COURT: Sir?
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MR. FOX: . I believe the operator would Se the proper
person to authenticate it. v -

MR. MODICA: Your Honor, she can authenticate it on her
voice.

THE COURT: . I'm going:-to - - is the operétor going to be
called, too? -

MR. MODICA:  No, Your Honor. No.

THE COURT: . I will let”the:jury_deterMihé whether or not
that’s her voice.

You want to play it at this time?

MR. MODICA: Yes, sir.

THE COURT:, Yés, sir. I’'m going to do it.

(Court Reporter accepts State’s Exhibit #38 into evidence and

returns it to the State for publishing to the jury.

911 call played for the jury. Tape #2, Count 4945 to 4995.)

'.Q. Is that the call that you made to 9117?

A, Yes.

Q. Let me show you a whole bunch of photographs. So bear with
me.
Let’s start with State’s Exhibit #1:. Do you recognize who is

shown in that photograph?

. A. Yes.

Q And who is that?
A. Nelson, Trey.
Q

And, um, do the injuries that’s shown' in that photograph, do

MS. BRYANT - DIRECT EXAMINATION BY MR. MODICA - 88
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they fairly show that as exited after this happened, after what

your husband did on February 11 of 2006?

A. Yes.
THE COURT: Mr. Fox, you’ve seen these photographs?
MR. FOX: I have, Your Honor.

Q. Number 27?
A. . That’s Trey.

Q. Same question. It shows the extent of his injuries?

A. Yes,
Q. State’s Exhibit #207?
A. Yes. Trey.
Does that fairly show the injuries?

Yes.

Yes. That’'s Trey and it does show the damage that he did.

Q.

A.

Q. Twenty-one?
A.

Q. Twenty-two.
A.

g9 |

That’s Trey again. Yes, it does show the evidence of the

damage’ that he did.
He being who?
My husband done to Trey.

Number #237?

Does it show what he did to you?

Q

A

Q

a. Yes. That’'s me.
Q

A Yesr

Q

Twenty-four?

|

P
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A. Yes. That’s me again, and it does show 'what he done to me, my

husband.
. : Now, ah, what type of hair is that that you'had on.
. That was a sewing, a hailr extension.
Commonly referred to as a weave?
Yes.

And that’s what he grabbed you by?

b'
A
Q
A
Q
A. Yes.
Q. State’s Exhibit #3?
A Yes, that’s Tamar, my son.
Q And #47?
A Tamar’s hand.
Q I’'m going to show a series of photographs: 5, 6, 7, 8, 9; 10,
11, 12, 13, 14, 15, 1e, 17, 18, 19,25, 26, 27, 28, 29, 30, 31, 33,
33, 34, 35, 36 and 37. What I want you to do is take a look at
these photographs. Take your time, and when you’re done looking at
all of them, let me know.
A. Okay.
(Witness reviews photographs.)
MRl MODICA: Your Honor, may I approach with counsel?
, THE COURT: Yes.,
(Bench conference off record but in the presence of the jury.)
" THE COURT: You need to cut the lights?
MR. MODICA: In a moment, Your Honor.

"(Counsel for the State with assistance begins to set up a

i
i
!
s
i
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projection screen for the purpose of publishing the photoéraphs to
the jury.) |

-THE COURT: Go ahead and proceed.

You can identify it by number, and ask her to refer to that;
particular number.

MR. MODICA: Yes, sir.

(Screen falls and Solicitor attempts to put it up again with’

some difficulty.)
THE COURT: Solicitor, you can go through them one by oné
and pass them to the jury instead of using that and save some time

here.

MR. MODICA: I believe it would actually be better to do

this, Your Honor.

THE COURT: Alright. If you know how to work it.
MR. MODICA: As you know, we used it the last time.
THE COURT.: Looks like they building a whole courtroom.

Let’s get on. Let’s get on. I'm not going to'waste any more time
here. Let’s just do it one by one.
Q. These photographs that I just showed you, do they fairly and

accurately depict a portion of your house when this incident !

occurred?

A. Yes,

Q. Now, in regard to State’s Exhibit #18, what is that a picture

of?

A. This is a picture of my car and my purse lying on the ground.
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And this is where the defendant took you outside by your hair. ;

Yes.

Q.

A

Q. And #29°?
A A picture of Trey.
Q

Oh, Your Honor, at this time, we would move each and everyone

THE COURT: "You’ve had an opportunity to see these
photographs? ‘ E

MR. FOX: I have. Just very quickly, I don’t think
there’s any objection, - Your Honor.
THE COURT: Alright.

I introduce them into evidence.

MR. FOX: Let me make sure there is none.
THE COURT: Solicitor, you may publish them at this time,

and, obviously, they will be with the Foreman in his - - in their

MR. FOX: Without objection, Your Honor.

THE COURT: Alright, sir. Without objection. They are
made a part of the record.

(Court Reporter accepts State’s Exhibits #1, #2, #6, #7, #8,
#9, #10, #11, #12, #13, #14, #15, #16,.#17, #18 #19, #20, 21, #22,
#23, #24, #25, #26, #27, #28, #29, #30, #31, #32, #33, #34, #35,

#36 and #37 into evidence, State’s Exhibit #3, #4 and #5 already

having previously been entered into evidence.

Q. Alright.

o vter—s magm o fmmmt i memes s mmmsama e L en mee—ams as —ma S
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1 I'm going to ask you to step down, now, and the fact that!
i

2 you're stepping down away from the, ah, the microphOne; you still'

3 need to keep your voice up. Alright?

4 A, Okay.

5 (Witness stands before jury bpx to describe photographs.) }

6 Q. I'm showing you State’s Exhibit #1.

7 A. Yes.

8 Q. Can you tell the jury what that shows in that photograph?

9 A. A picture of Trey?

10 Q. As a result of what happened?

11 A. Yes, sir.

12 0. #22

13 A, A picture of Trey as a result of what happened. %

14 Q. #32 !

15 A. A picture of my son’s hand and what happened.

16 THE COURT: Talk a little louder for me.

17 A. .A picture of. my son’s hand and what happened. i

18 Q.  Okay. #42

19 A. Another picture of my son’s hand after what happened. ;

20 Q. This is the injury here?

21 A. Yes. :

22 0.  #5? :

23 A. That’s a picture going down the steps of the apartment of theg
!

24 same incident and the stick that was used. _ E
i

25 Q. For what? %
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To hit me and Trey.

Where I'm pointing to in this photograph,

To the front door.
Qut?

Yes.

What is this?

Thét’s the front door.
#6? What is this?

This is a picture ‘downstairs.
What’s in the photograph?
Blood.

Whose blood?

Trey’s blood, my blood.

#7? What’s this?

where does that go

This is a picture, blood, again, in our apartment.

Whose blood?
Me and Trey’s blood.

#87?

This is a picture of my bedroom with blood on the sheets and

Blood of Trey’s head, me.
Okay.
What’s up on top of the photograph?

Curtains.

In relation to this photograph whét portion of the bed were




104

B
MS. BRYANT - DIRECT EXAMINATION BY MR. MODICA R 95
1 you in? :
2 A. I was at the, um, foot of the bed.
3 Q. Okay. Were you closer to the curtains or closer to the door?
‘? A To the door. !
5 Q Okay. What about Trey?
6 A He was closer to the window.
7 o) #97?
8 A, This is a picture in my bedroom.
9 Q With the blood on the dooxr?
10 A With the blood on the door, yeah.
11 0 You can see the bed? !
12 A Yes.
13 Q. #107?
14 A. This is a picture of my room. There’s a mirror ip my room,
15 | and blood was also on the mirror and on the wall. -
16 Q. #1172 |
17 A. This is a picture going down the steps in our.apartment of
18 - blood on the wall.
19 Q. What’s this?
20 A. More ‘blood.
21 Q. What’s this.
22 A. More blood'going down the other side of the wali. .
23 Q. . #1372
24 . A. ~ This is another picture of blood on the wall. :
25 0. Is this going downstairs?. é
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Yes. That’s going down the steps.

‘What 1'm'pbinﬁing to is going'down_the steps?
Yes. - - : . L

.Now; what’s here?

That’”s the blood on the floor.

Here?

That’s blood.

On the floox?

Yeah, on the floor.

a.

0.

A

Q.

A,

:Q.

A,
.

A,

.Q-

A, Headed downstairs.
;_Q." No, this -way?
VA, * Towards my room.
Q. Okay.

Whose bedroom is that?

That’ s my’ son’s bedroom, Tamar. .

.’ . Photograph #147? -

" A.
Q. 'Who/s bedroom is that?
A. Latisha's bedroom.
Q. And there?
A, My room.
| Q
A,

This is a picture of the restroom downstairs
on the floor.
" Q. " This area there?

A. Yes.

As you look - - as you go this.way, where were you headed to?

96 i

with more blood
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‘ l

0. #1527 : : |
i

A. This is another picture of the bathroom,. the. restroom i
I

downstairs with more blood on the wall, the sink.

Q. #162 i
A. ° This is a picture downstairs of the stick that was used to hit!
me - to hit me and Trey. i
Q. What’s going this way?

A. The steps to go upstairs to the rooms.

Q. And what’s this way here?

A, That’s the back door.

Q. And what’s going out this way?

A. The head - - to go out - - the front door, the entrance.

o] And by the way, at the time this happened, was it dark? :
A Yes, it was. f
Q. $#17°

A That’s the outside looking in from the.front door of our
apartment.

Q. #1872

A. That's'a picture of my blue Grand Am.with the purse.

Q. What’s this here?

A. My purse is on the ground. It was money of mine that was on
the ground. -

Q. #1097

A. This is a picture of our apartment downstairs with blood on |
the - - on the floor.
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" A. And that’s the stick that was used to hit me and Trey. That’s

+ It came off the front door.

> 0 ® O P O B O B O P O B O PO

0 0 > 10

MS. BRYANT - DIRECT EXAMINATION BY MR. MODICA 98

the front door entrance and a piece of - - I don’t know what it is.

Is that molding?

Yeah, - from the side.

What goes this way?

That’s the réstroom.

#2072

This is a picture of Trey.

Is-this taken at your house where the incident occurred?
Yes.

#2;?

Another picture of Trey.

#227?

Another picture of Trey.

$23?

This is a picture of me. ‘ i
Where was it taken at?
In the front room.

Of your house?

Yes.

#2472

This is another picture of me in the front room.

Is this the. weave you were talking about?

[ — Ve ey gee—— e n 4 — e mwews = apeesd
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A. Yes.

0. Blood waé'cominé from the ear-as well?

A. Uh~huh, yes.

Q. #2572

A.

This is a picture of downstairs, like, going into the front é

room, and thefe is the kitchen also to the top,.like, going in the

kitchen.

Q. Are these two things, pieces of the door?

A Yes.

Q. #27, ah, #262

A This is a picture downstairs again, and that’s the stick that
was used.
- Q. #277

A, This 1s a picture of the front door wheére the molding came
off.

Q. #287?

A. This is a picture of the weapon that was used to hit me ahd
Trey.

Q. #29°?

A, This is a picture of Trey afterwards, after my husband hit
him.

Q. #307? _ -

A. This is the top of the step where é piece of the stick came
off.

Q. Is that what you were referring to?
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A, Yes.
Q. When you come up the steps, you go the left to go upstairs?
A. Yes.
Q. #317?
A, This is a -picture going to - - going down to my bedroom.
Q. Whose bedroom was here?
A. That’s Tamar béedroom and Latisha bedroom, my.- bedroom.
Q. And this is the area where you were sieeping closest to the
déof°
Yes.
#327?
This is a picture of my bedroom.
What’s that there?
Blood on the sheets, blood on the floox.
#337 .
This is a pictﬁré of my bedroom again.with blood on the floor.
#347?
This is a another picture of, like, going down the steps with

blood on the - - -.

Q. Blood on thé steps?

A. Yes, and blood is on the walls.
Q. #357
A. This is a picture of my mirror that was in my bedroom with

blood on the wall right on the mirror.

Q. #3627
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A. This is another picture of the wall with blood on it.

Q. #372

A. And this is another picture with blood on the wall.

Q. What’s that?

‘A. That’s the light switch that goes downstairs.

0. Thank you. You can have a seat.

(Witness resumes seat on witness stand.)

- 0. I’m showing you State’s Exhibit #39, a paper back with plastic

over'the top of it. I’d like the record to reflect that I'm
removing the plastic from the top and that I'm removing a - - an
item - -~ wooden item and ask you to take a look at that and
indicate to the jury whether or not you recognize that?
A. Yes, I do.
Q. What do you recognize it as being?
A. The object that was used to hit me and Trey with.

MR. MODICA: - Your Honor, at this time I would move this
portion of State’s Exhibit #39 into evidence.

THE COURT: You may do so.

MR. FOX: I'm sorry, Yéur Honor. 1It’s alright with the
defendant but if I could justvsee what’s - being introduced.

(Defense counsel views exhibit.)

MR. FOX: Wifhout objection.

MR. MODICA: May I publish, Your Honor?

THE COURT: Yes, si;.

(Court Reporter accepts State’s Exhibit #39, Part 1, into
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é&idence and returns it to the Solicitor for publication to'theé
Jury.)
THE.bOURT: Mr. Foreman, I tell.you. These, items will be
with you in-the jury room during your deliberations.
MR. MODICA: Your Honor, may the record further reflect that
'l am removing another item, a smaller piece.
ﬁQ. And I ask if you recognize this.
"A. Yes, and that’s a piece of the object that came off.
0. And- that was shown in the photograph?
iA. " Yes, it was. Like; going toward up the steps.
MR. MODICA: Your Honor, at this time I would move this |
" portion of #39 into evidence. .

' THE COURT: - - Admitted.

" MR. FOX: Without objection, Your Honor.
MR. MODICA: Publishing to the jury.

(Court Reporter accepts Part 2 of Court’s Exhibit #39 into

evidence.)

i

MR. MODICA: Let .the record reflect I .am returning both

portions of State’s Exhibit #39 into the bag.

Q. Thank you. ' Answer any questions counsel may have.
MR. FOX: May we approach, Your Honor? .

THE COURT: Yes, sir.

{Bench- conference off the record but ih,the presence of the

Jury.)

MR. FOX: Thank you, Your Honor. -
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CROSS EXAMINATION BY MR. FOX:

Q. Ms. Lasha, you and your husband were separated because of
trouble in your marriage. Correct?

A. Correct. |

Q. You testified, however, that despite that that it was your=
desire_to work things out. He would still spend the night with you :
more times than you can remember.
A. Right.

Q. Okay.

Now, and you had been having a relationship for Mr. Hayward

for how long?

A. Not even two months.

0 And that relationship had been sexual?
A. Yes.

Q Okay. . .

Ah, how (unintelligible) - - -
A. Say that again.
Q. How did you - - let me rephrase that.

How long had you been living in that house?

A. I had moved to housing I would say December, ‘04.

Q. Okay.

a. Yeah.

Q. And you were familiar with the rules and regulations governing

the Housing Authority?

A. Yes.
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0. Okay. They have any rules regarding visitors and guests
there?’ g T “ e

A, Yes, they do have rules.
0. - What are some of those rules?
A, Some of those rules say - - state that you can have somebody

come and spend the night with you for up to two weeks, stay with

&ou for up to two weeks.
Q. Okay.
A. 'And if there is someone that you want to' add on to your lease,

then you would have te notify them and let them know.

0. You didn’t-ever add Hayward to the lease, did you?
A. No:.
ON Any other rules regarding visitors, their character, anything

like that that you’re aware of?

A. No.

3Q. An&thing about knowingly associating - - -

L MR. MODICA: ° Objection, Your Honor. May .we approach? .

THE COURT: Alright, sir.

(Bench conference off record but in the presence of the jury.)

Q. Ms. Bryant, are you aware of any rules Housing Authority has,
ﬁegulation370r whatever you want to call it regarding visitors or
‘people living there have criminal records?

A, Am I aware 'of them?

Q. Right?

A. Yes, I am.

|
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Q. And what are they?

A. Basically, someone Who have a record, they don’t even there -

- don’t even live in there.
Q. Right. Now, how many times would you say Mr. Hayward was a
guest at 12 Avant Court?

A. Um, I would say three or four £imes.

Q. Would you aware - - personally aware that Mr. Hayward had a

criminal record?

something but I wasn’t aware of him having - - - ]

Q. Did he tell you whether or not he had ever been convicted?
MR. MODICA: Objection. Asked and answered and hearsay.
THE COURT: No, sir. I'm going to let him.
Go ahead. ‘
MR. MODICA: He’s calling for hearsay, Your Honor.
THE COURT: . Go ahead.

Q. Were you aware whether Mr. Hayward, ah, had éver been

convicted of a crime? ;
A. No.
Q. Okay.

Do YOu know where Mr. Hayward is today?

MR. MODICA: Objection. ’

THE COURT: She said - -~ that’s encugh on that issue, now.

She said she didn’t know.

MR. FOX: Your Honor, with all respect, that’s a separate
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‘gquestion.
THE COURT: ‘What’s your next question?
L
MR. MODICA: Your Honoxr, may we approach?

(Bench conference off record but in the presence of the jury.)

THE COURT: That question as objected.is sustained.
MR. FOX: Thank you, Your Honor.
THE COURT: Where he is or is not has no relevancy to any

.dssue in this case where that,particula:'witness may be today.’
Q. Alright.

You said there is no rule or regulation ot what have you of

. f the Housing Authority that anyone with any kind of record not be

"around. Correct?

. A, They can’t stay there, live there. ..
Q. Alright.

.-And what happens if the Housing Authority finds out that

someone with a record is .staying there?.
"A. Then, tﬁat person that has the'residenqe there would get
evicted. -

Q. - Okay.

Did you know Mr. Hayward before you started dating him?

. A. No.

O Okay.

Now, you-were upstairs in your bedroom. . Correct?

: A. Yes.

Q. At this poinf when it.was broken in and.Mr.iHayward'was in the
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bedroom with you?

A. -Yes. ‘

Q. Is there any furniture besides the Bed in that room?

A. Say that again.

Q. Any furniture besides the bed in that room?

A. Yes.

Q. Alright. What else?

A. There’s a chest-of-drawer. There is my tv in there, and
that’s it.

Q. Is there a chair in there?

A. No. |

Q. Ckay.

And where was Mr. Hayward?
A. He was in my bed.
0. Now, if I understood when .this attack occurred, this was

upstairs in your bedroom. Correct?

A. Yes.
Q. Now, at some point then you were brought downstairs. Was Mr.
Hayward - - do you know of Mr. Hayward ever came downstairs - - or

did he stay upstairs?_

A. He did comé downstairs.

0 During this attack or afterwards?
A. Afterwards.

Q Alright.

With regard to your son, Tamar, did he have any follow-up
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treatment for his hand?

A.

Q.

have

0.

Institute. 'Do you recall that?
A,

0.

A.

sc¢hool.” So that was.a wake=up .call for'him.:.

Q.

“in February, this break-in.

A.

He went to the Emergency Room, .and they treated him. Did he

Did you afterward - - and when was that compared to this time

Yes.

When he broke - - I'm sorry,.I didn’t mean to cut you off.

to do anything further?
No. He didn’t have to do anything else.
Okay."

He testified-this morning -about.his little visit to the Marine

Yes.

Okay.

How did he end up at the Marine Institute? .- .
I todk him there.

Okay, and why was that?

Because he was misbehaving giving me a lot of problems in

A wake-up call.:. Okay.
funiShment?

I wouldn’t say-punishment.
Okay.

Eye openér.

Eye opéner.'.Okay.

I can’t recall exactly. when but it was - - itwas - -1 can’t
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recall when it was.
Q. Okay.
It was prior to this -~ - the event we’re talking about today
in February. Is that right? It was before?
A. Yeah.

Q. Okay.

And, in fact, since February or since you took him to the
Marine Institute, his trip down there and the way you keep him in
line is to remind him of that trip. 1Is that a way to help keep him
in line to this day?

A. Yes.
Q.  Okay.

Because he didn’t like it down there, did hé?

A. He didn't like it.
Q. Toting water all day.

Where does - - when he’s not staying with you more times than
you can remember, where does Mr. Bryant stay at? Do you know?
» He stays with his momma, High Market Street.

Okay, and where is that exactly?
That’s Graves Station area.

Okay.

Um, -like going toward Andrews.

o ¥ o ® o P

Could you be, ah, going towards Andrews. Okay.

As you head out of town you come to some railroad tracks,

don’t you, out that way?
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Okay. Is it past those tracks?

Yes.

‘Okay.

Do you know how far that is? -«

No.

Okay.

Usually walk over there or drive when you

Come - - say that again.

Do you ever go to that house?

Yes,

Okay.

When you go, how do you get there?

I drive:

Okay.

Would it be a place that you-would care to walk to i1f you

didn’t have to?

g
Y

0.

A,

0.

MR. MODICA:- Objection.
THE COURT: Proceed.
Now, the incident the night before when you say - - on the

Yes.

- Okay.

Now, you don’t know what he meant by, “I can get my kid.”?

-10*" of February when you say Mr. Bryant came to your car while you

‘'were waiting outside the barber shop?

R P,

go over there?

110

t




120

10
11
12
13
14
15
16
17
18
13
20

21

22

23

24

25

A, No.

Q. . You don’t know? : | f
Is this your - - this is your first marriage. Is that

‘correct?
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He referred to some fellow at a club. Is that right?

A. Yes. i
Q.  Okay.

And this fellow supposedly gave him advice on how he could get

his kids in any custody fight. 1Is that - - do I have that right? !
A. No.
Q. He said he’d get the kids a hundred percent of the time-?

A. He had a way for him to be -able to get his kids a hundred
perceht of the time.
Q. Okay.
And that’s what he said. That was it.
A. Yes.
Q. Okay.
So you don’t know what that means, do you?
You’ re guessing?
A. No, I don’t know exactly what that means.
Q. Okay.
And for all you know, that refers to your adulterous behavior
with Mr. Hayward? i
A. I wouldﬁ’t think so.

Q: You wouldn’t think so.
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':-Bryanﬁ got in the car with you, he made -these comments, and at some
‘point he put his arm around your neck real tight?

:'A. Yes.

le:' But you didn’t tell the police tﬁét when' 'you talked to them '

¢ that night, did you? - '

“:A. ‘Did I not tell them that? -. .r

Q
" A. I don’'t remember whether I told them that or not.
Q

"and aid'you'hear“at'thé beginning?' It was like an automated voice
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A, Yes.
Q. So you havén’t been divorced. You haven’t been in a custody

fight or a divorce proceeding before?
A. No.
Q. Okay.’

And you- said today that when Mr. Hayward, I'm sorry, Mr.

No. - ’ ' T u

Okay.

And you listened to “that 911 call that ‘you made this morning

or a compute:'voice at the very beginning: of that. Do you recall
that - - from that tape we played this morning?

A; Yes. |

Q. Okay, and it gave a time.~lIt saia.you called at-such and such |

a time. Correct? -~

A. Yes.

Q. And what ‘time was that?

A.  6:15.
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Q. Okay.

So that would be when you made the call. Right?

A. Yes.
Q. Okay.
Did you make the call - - did you wait to call after this had

all happened?
A, No. I wouldn’t say I waited to call but I was looking for myA
phone to make the call.

Q. Did it take you any time to find it?

A. Because I couldn’t get a dial tone on my - - my cordless home
phone, I had to locate my cell - - cellular phone to make the call.

Q. Well, once you were attacked, thought, you pretty much

immediately began looking for your phone. Correct?

A. Yes,
Q. Okay.
MR. FOX: Court’s indulgence.
Q. Where was your pocketbook that you were looking for%
A. When I was still in the apartment?
Q. Yes.
A, It was somewhere in the front room. I - - I can’t remember

where it was position at.

Q. Is that downstairs or upstairs? :
A Downstairs. : f
Q. You never could find your keys. Correct?

A Correct.
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Q. Okay.

Did this fellow - - did he ever say why he wanfed the keys?
A. Did he ever - --say that -again.

0. Did he ever actually say why he wanted the keys?
A. No.
Q. Okay.
Ah, and you drive a Pontiac Grand Am?
A, Yes.
Q. Alright.
When you got, ah, got off the ground - - you were taken
outside, and when you got back up, was your car still there?
A. Yes.
0. Okay.
When you went outside and you were drug outside, do yéu
remémber seeing your car out there?

A. Yes.

0 Did you see ‘any othér cars?
A. I don’t remember seeing no other.cars.
Q Okay.
Were the lights on.-- - you heard a crash - - but yoﬁ,were
upstairs. So yoﬁ didn't see the person actually come in. You

heard a erash. Right?
A. Right.
Q. Okay.

Were the lights on downstairs when ydu went to bed?
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1 A Were they'on?
2 0 Yes.
3 A. There was a light that was on in my kitchen.
4 Q Okay.
5' What about in that - - is there a light switch in that f;ont
6 - hallway right by the dooxr?
7 A. Yeah.
8 Q. Okay.
9 | Was that light on?
10 A. No.
11 Q. Okay.
12 Was it on when you came back downstairs?
13 . A. Not that I can remember. |
14 Q. Okay.
15 And you stated the person came in your bedroom and.flippea on
16 - where is the light switch in your bedroom? If I'm standing in
17 the doorway and you’re, roughly, where the bed - - you’re looking
18 towafds the bed, where would that light switch be?
19 A. It would be on the right-hand side.
20 Q. As you look into the room? _
21 A. Yes. l
22 Q Okay.
23 | It’'s right on tﬂe side of the wall next to the doozx? ;
24 A. Yes, if is. ;
25 Q. And you say a person caﬁe in and turned that switch on.;
|
|
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‘Correct? Flipped on the switch? .

No. Ihéaid my husband came in and turned on - - -

Turned on the light?

Yes. ., . . . :
Okay.

Did he use his hands to turn on the light switch?

I don't - - I can’t remember.

And - ~ and you were pretty well - - we've seen the pictures.

~ You had a good bit of blood on your .clothing and imn the apartment.

Correct?
Yes.
Q. Alright.
And what-about -~ - and Mr. Hayward did also. You could see
him?.
a. Yes.
Okay.
What about your son?  Did he get hi; ~ - he had the bloody

knuckles  from his injury. .Did he have: any blood on him on his’

clothing that you-remember?

A..

Q
A
Q.
A
Q

I’m.nqt sure because I -. - I'm not sure about it.
What about your husband?

What about my husband?

Yes.

T donft know.

iOkay.-‘
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Eut there was a good deal of blood around, wasn’t there?

A. Yes.
MR. FOX: Court’s indulgence.

That would be all at this time subject to our conference a few

moments ago.

THE COURT: Alright.

The record will reflect that by agreement with the Solicitor
and defense counsel and in the interest of time, this witness may
be recalled for further examination.

You agree with that, Solicitor.

MR. MODICA: Yes, sir.

THE COURT: Alright, sir. .

You may come down subject to be - - being recalled - - -

MR. MODICA: Your Honor, can I have redirect at this time? :
THE COURT: I understand.

You ﬁay - -

MR. MODICA: Thank you, Your Honor.

THE COURT: - - you may proceed with your redirect at this

time, and, of course, if she’s recalled again, he’ll have the right
to cross examine her and you’ll have a redirect at that time.
MR. MODICA: Thank you, Your Honor.

REDIRECT  EXAMINATION BY MR. MdDICA:

Q. Now, from November of 2004 until you broke up with the :

defendant until February 10 of 2006, how many times if you recall

- - how many times do you recall having sexual relations with the |
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‘defendant?
A I don’t - - I'm not sure.

0 Okay. * Is it a hundred, two hundred?
A. No. Nowhere close to that.
Q Okay.

Well, what is it close to?

A. Um - - ~

Q. Defendant’s attorney has asked you too many times to remember,
and I don’t want the jury to get the impression it was a lot. You

'don’t_know how much it was.

Al At least ten times, fifteen times.
Q. ' Okay. ) '
How may times if you know, and if you don’t, just let us know.
How many times at Avant Court?
A. Ah, about five or six times.

Q. Okay. The other times at his mom's or other places?

A. ' No.

'Q. Okay.

C You here my question?

:A. Say that again.

Q. I said the other times not at Avant Court ,where would that
Jtake place, at his mother’s or elsewhere?

JA. Elsewhere.

Q. Okay. ) . ' ) i

Now - - now, I asked_ you about what . happened in the car in
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front the barber shop. Defendant’s attorney had asked you what
happened in the car outside the barber shop. We weren’t there.

You tell our jury based upon what the defendant said, did you

feel threatened?

A. Yes. I was scared. I was shaking. I was definitely shaken
up as soon as he said that, I was like - - -

Q. What did you think he meant about having children a hundred
percent of the time? S ‘

A, '.That he was going to have someone kill me.

Q. What did you think he meant by' taking his-nmrriage V.OwWSs

seriously until death do us part?.

A. That he was going‘- ~ that he was going to kill me.
MR. MODICA: Nothing further.
MR. FCX: Nothing further at this time.
THE COURT: Alright, sir.

You may' come down subjeéct to possibly being recalled at a
later time,.and I thank you. |

(The witness leaves the witness stand.)

THE COURT: Alright. Did you want to take that particular
witness out of order.

MR. FOX: ° I do, Your Honor, and it’s been about an hour
and a half. If we 'could take a very shorﬁlrestroom break, I ean
check. I can check and see if my other witness is here, and T
would love to do -that.

"THE COURT: Okay. We’ll take a very éhort break and then

E
|
|
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. "defendant’s.witness out of order and et him testify at this time

i

'
1

i THE COURT: You may be.seated.

- this afternoon and tomorrow, and the State has agreed to take the
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:Wé’ll call'you back. We’'re going to break for Iunch around 1:00.
k You ‘may go to'the.jury room just a moment if you. care to.
Relax just a second.

(The jury retires to the jury room.)

(The Court recesses this case for a- short break and then

reconvenes the trial of this case.) .

Bring the jury in.

-Is this the witness we’re taking out of order, Mr. Fox?

MR. FOX: Yes, Your Honor.

THE COURT: Alright. I want to explain to the jury.

(The jury returns to the courtroom.) ) o

THE COURT: Mr. Foreman, ladies and gentlemen, in -the
'regular 6rder of trial all of the State’s witnesses are first
presented; and then the defendant if he chooses to may call his
i@itnesses.

The defendant has a witness who needs to.'he somewhere else

;éo that he may be released from his subpoena.

Now,-the next witness will be for £ha defense and would.have
Lbeen at the end of the State’s case but to accommodate this
:witnéss, the State hag agreed that we would take him.out of order
.at this time ;ather than after the. State has presented all of its |

witnesses.
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As soon as this defense witness testifies, we’ll go back to§
the regular order of concluding the witnesses for the State.

You may call him,.Mr. Fox.

MR. FOX: . Thank you,.Your Honor.

William Grimes.

(The witness takes the witness stand.)

WILLIAM LEE GRIMES, being duly sworn,

testifies as follows: . _ N

DEPUTY CLERK OF COURT: Please be seated and state your name
for the record.

MR. GRIMES: William Lee Grimes.

DIRECT EXAMINATION BY MR. FOX:

Q. Mr. Grimes, do you know James Bryant?
A. Yes.
0. And is he in the courtroom today?
A, Yes.
Q. Where is he?
A, Sitting over there.
0. Can you describe for the record What'he is wearing?
A. A white shirt and a tie.
Q. QOkay.
How long have you known Mr. Grimes?
A. Two years.
0. And in what capacity have you known -him?

-

A. Work.
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Okay.

You wark'fbr him?

No. He worked for me."-

What kind of business is thap?

Construction.

Okay.

What kind of work did he do for you?

Ah, basically, framing, remodeling and so forth.
Okéy.

And has he worked for you those two years?

On and off, yes.

Okay.

And where do you work?

At the present time I work for Riptidé Builders?

Where were you working in February of this year?

" Riptide Builders as well..

And where is that?
They are located out of Murrells.Inlet.

okay.

Do they have jobs at the one location or various locations?
Various up and down the beach.

Okay, and did Mr. Bryant work with you up .and down the beach?

Yes.

Okayu

~So, he was part of your regular crew. Is that correct?*

—
w
——

122
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A, Right.
Q. Okay.

Now, how often? Was that a daily job?
A. Yes, sir.
Q. Okay.

Five dayé a week or six days a week?
A. Sometimes seven.
Q. Okay.

Do you know how Mr. Bryant would get back and forth to the job
sight?
A. He rode with me.
Q Is that ever& day?
A. Every day.
Q Okay.

Um, did you meet him somewhere or pick him up somewhere?
A. I always picked him up at his mother’s house and dropped him
off there. | . /
Q. Okay, and where is his mother’s house?
A. I don’t know the name of the road out through thére.' It’s,
um, going out of town going towards Andrews.
Q. Okay.

On Andrews Highway?
A. Yeah.

Q. Okay.

Ah, do you pass over any railroad tracks going out there?

-
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h, Yes. One set.

0. Okay.

Is it right here in town?

A, It’s out - -"right outsidé the city limits.

Q. Do you have an idea how far it is? '

A. A mile outside the city limits.

”Q: Okay.

) Have you measured it to be sure?

A. ﬁo, I’'ve never measured it. Just guessing.

Q. Okay.

' And, ah, did you have a regular time you would pick up Mr.
féryant?.

‘A.  Yes. 6:30, 6:40, in that time period.’

%Q. Okay, and how did you arrive at that?

1A. Because we had to make it all the way north and be at work by
77130, |

: [Q-. And you were the foreman or in charge of the work site?

fA. Right.
%b. Okay.

| So you had an incentive.ﬁo be there on time?

A. Yes. .

;Q. Okay.

Now, do you recall the morning of . February 11" of this year

" picking up Mr. Bryant at his mom’s house?

"Yes.
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Q. So -~ - I'm sorry, yes?

A, Yes. -

Q. Okay.

And why would you remember that morning as opposed to any

othex?
A. I - ~ it’s same as every morning.
Q. Okay.

Was there anything different. about Mr. Bryant that morning if

you recall?
A. No.
0. Okay.
What was his condition? Do you recall?
A. Intoxicated. |
Q. Qkay.
Ah, was he intoxicated every morning?
A; No.
Q. Okay. g
Was he a little intoxicated that morning?
A. He - - he was to the point where he could sober up and work

with some coffee and something to eat.

Q. Did he work that morning?
A, No.
Q. Okay.
Did you have a chance - - when you would pick him up, did you

go inside to get him, ring the bell or wait in the car?
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I'd just wait in the vehicle.
Okay.
Blow the hérm or what?
Blow the horn, and he’d come right out.
Okay. |
Did you have a chance to observe him walking from the door
your - -~
To my vehicle.
- - your truck.
Yes.
Okay.
Did he sit up front with you?
Yes.
Qkay.
Just the two of you? - .
Yes.
Okay.
So, ah, the time you picked him up, was it daylight?
Ah,'I don’t remember.
Okay.
But you could see him clearly?
" Yes., , } «
Okay.
Did you see, ah, how - - -

MR. MODICA: Your Honor, objection to leading.

— N v oeree—— f——— - I [,




136

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. GRIMES - DIRECT EXAMINATION BY MR. FOX 127
THE COURT: He is your witness, now.
MR. FOX: I will be careful, four Honor.
Q. Ah, could you see, ah, how he was dressed?
A. Regular work clothes.
Q. Okay.
Anything that caught your attention about his work clothes
that morning?
A. No.
Q. .Okay.
Nothing - - was there anything out of the ordinary?
A. No.
Q. Okay.
-Specifically, did‘you see any blood anywhere on Mr. Bryant?
A. No.
Q. As a person who works on a construction site and observes

people who work on construction sites, have you seen people injure

themselves on the job?

A. Yes, many times.
Q. Okay.
And during those times, have you ever seen people bleed?
A. Yes. |
Q. Ah, any of those times, did you see people get blood on their
clothes?
A. Yes.
Q. Okay.




10

11

12

13
14
15
16

17

18

19

20

21

22

23

24

25

clothing?

clothes?

.A. It appeared to be the same clothes from where he’d been out
all night.

Q. Thank you. Please answer any questions the State would have.

Q. Where did you see him out the night before?
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So, you’re familiar with how blood would appear on a person’s

A. Yes, sir.
Q. Okay.
And you did not see - - did you see anything like that on Mr:
Bryant?
A. No.
'Q. Okay.

Excuse me.

Did you see Mr. Bryant the day beﬁore?
A. Yes.
Q. Okay.

Do you ‘know whether he had the same clothes or different

'CROSS EXAMINATION BY MR. MODICA:

A. I took him home.

Q. You’re not telling us that - - the kind of clothes he was
wearing was work clothes?

A. Right.

Q. So people work in their clothes. They change their work

clothes. You do that, don’t you?
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A. Right.
0. And then you put on the same work clothes, sometimes the same

work clothes the following day which may be just the same dirty

clothes?

A. No.

D. Laborers are more likely to do that though because they ~ -
you’ re the foreperson and they are the laborer. They were the same
overalls, the same jeans and tee-shirt.

A. Yeah, some of the guys have.

Q. And that would be true of the defendant as well?

A. I guess.

Q. So, he ‘might have been wearing the same work clothes agéin.

You can’t say for certain it was the same exact same clothes, can

you?
A. No, not a hundred percént.
Q. Okay.

And by the way, I take it that y’all to some degree - - I know
that you’re his boss but to some degree you became his friend,
became friendly with him?

A. . Right.
Q. = Okay.
And since you still feel that way today - -
A. -Right. |
0. - - I ¥now y/all talked before the jury came. Right?

A. I guess.
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Q.. By the way, on this date the defendant didn’t work?

‘A. No. . |

Q. Slept in the truck.

A, Yes.

0. And, ah, didn’t move around = - around a heck of a lot, dia
he?

A. No. He just slept in the truck.

And, on that particular day you weren’t looking for blood. on

the defendant, were you?

A, No.
Q. You had no reason to suspect that he might have blood on him?
A. ' No.

;1 Q. And, um, certainly, ah, there have been times when you did
toot on the horn that he hasn’t - - he made you wait a little
while? |
A. A minute maybe.

;Q.w Okay.

And, um, you can’t tell the jury whether you got tﬁere at

6:40, beeped on your horn and had to wait about a minute making it

6:41, potentially.

~A,

Q.

Right.
Okay.

Now, traffic at the beach is different Monday through Friday

versus Saturday, isn’t it?

A,

Correct. Yes.
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Q. "So, you - - you, actually - - and this was a Saturday?
A, Yes.

Q. So,'actually, you could get to his house’'a little bit later on

Saturday and have no problem making your job site by 7:30.

A. No. ' . v

Q. No, you couldn’t?

A. No.

Q. Can you just agree-with oﬁr jury that it’'s 1less traffic on

Monday through Friday than it is on Saturday?

A, Yes, I do.

Then, the truth of the matter is by driving up there, you can

Wouldn’t that be true?
A. Not necessarily.
Q. Okay.

But the potential exists because there is less traffic. 'Isn't

that true? .
A.  Yes.
Q. Okay.

Now, it’s possible given that it was Saturday that you got
there even later potentially than 6:40 because the traffic 1is

lighter going up to the beach. 1Isn’t that possible?

A, No. ~

Q. Okay.
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. -You never run late or you never -. - that néver'happensé
A. I'm never - - I'm never late. I’m the bossf I can’t be.
Q. Okay. )

But, again, you .agree with me that you could leave later on
Satﬁrday and make it up where the property was versus Monday
through Friday?

A. N6. You can’t leave later to make it there.

Q. QOkay.
_ Would it take you less time.to get up -~ - I’m not.sure if you
uinderstand me. On Saturday if it’s lighter traffic on Saturday as

‘compared.to Monday through Friday, you would agree with me that the

- «tfraffic is lighter?

"A. The traffic is lighter.
Q. So with the traffic being lighter, isn’t it possible to make

.better time from the defendant’s mother’s house up.to the job site?

"' Is it true that that’s possible?

"A. That’s possible.
Q. Now, picking up the.defendant .is out of your way to your
-.house, is it not?

Yes.

And he was the only worker that you picked up - -
" Right.

- - on a regular basis?

" Right. '.

© B0 E S B

And that would go probably in part that he was: a decent workerﬁ
' i

|
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1 . - and probably in part because Qou had developed a friendship with !
2 him? '
3 A. Right. .
4 Q. Your cell phone now and then was area code ? !
5 A. Yes. : :
6 - Q.. When you went to the defendant’s house, you know that his mom
7 lived there. Correct?
8 A. Right.
9 . Q. And they both - - both of them own vehicles?
10 A. Right.
11 Q. And, ah, could you - - as best yod know, the defendant doesn’t
12 have any physical limitations on driving a motor vehiclef
13 -A. No.
14 0 And probably from time he has to move a vehicle on a job site?
15 4. No. - |
16 Q. Never has.
17 Did he ever move any vehicle on a job site?
18 A. Not to my knowledge.
19 Q. But as far as you know, he’s got no problemvwith being able to
20 drive?
21 a. Correct.
22 Q. By the way, you go by Bill?
23 | A. Yes. ;
24 Q. Your real name is William but you go by Bill or Billy?:
25 A. Yes.
[
|
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Q. And when you would drive him home, you would go out of -your
Qéyé

A. Yes.

Q. For the same reason?

A. Right; He would give me gas money.

Q. Okay.

But you didn’t do that for any of your other workers?

‘A, No.

0. Now, did you remember on this Saturday getting a call from a

~ member of some police agency regarding the whereabouts of the

defendant?

A, No, I ‘do not.

Q. You don’'t remember receiving - - did yoﬁ ever receive a call

from law enforcement asking you - - inquiring of you as to where

" the defendant might be?'

- A. Yes.

Q And what day might that beé

a It was after that weekend. I know that.

Q. Okay.

A Because I had several officers calling me wanting to know

where he was.
Q. Alright.

Now, I want you to be sure about this.

A.  Okay-

Q. -.Aré :you absolutely positive that you spoke to no law
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enforcement officer on your cell phone, on Saturday,
February 11, 2006, inquiring as to where he might be?

A. To the best of my knowledge. I do not remember speaking with

anyone.
Q. It’s possible that you did on that day?
A, It very well could have been.
0. Alright.
You knew on that Saturday, February 11 of 2006, something had
come up with the defendant. You were made aware of that?
a. On which date?
Q. On Saturday.

A. No, I did not know -~ - I knew afterwards.

Q. So, did his mdm or his sister nor the police gave you anyé
indication that there w;s a‘problem?
a. No. : : !
Q. By tﬁe way, how did his momma or his sister contact you if

there was an emergency? Wouldn’t they use your cell phone?

A. fes.
Q. Okay.
But you didn’t get any calls?
A. None. They’ve never cailed me.
Q. Okay.
I’m saying Saturday, February 11, 2006, did-you get a phone
call from the pdlice or his sister, Sandra, or his momma, Agnes, on

that day concerning - - calling your cell phone asking where he was
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vor asking to speak to him? oL ‘

A. No, not to my knowiedge.

MR. MODICA: One moment..
Q. Now, did you ever receive a telephone <call from law
enforcement sohetimé after February 11, - 2006, in which they had
asked”yoq if you had seen the defendant on February, 2006, .I’'m

sorry, February 11, 2006, and forward - - on going.by the time that

. you got that telephone call, and you told them, “No, I haven’t seen

him.”?

. A. After that date, James no longer Worked for me. So I didn’t
:.see him.

. Q. Okay.

Did' they not inquire in that conversation with you as to

- whether you saw him February 11" or beyond?
v Al Not to my knowledge. I'm not sure.

0. Thank you.

MR. MODICA: Nothing further.
! THE COURT: * Alright, 'sir.
MR. FOX: Just.briefly, Your Honor.l
' THE COURT: Okay.

« 'REDIRECT EXAMINATION BY MR. FOX&-

- Q. Mr. Grimes, with regards to your driving habits getting to

work, the Solicitor has asked you about there’s less traffic to the

‘‘beach on ‘the weekend.

Regardless of whether it does actually take less time on the :

145
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1 weekend to get up to Surfside, did that affect when you would leave
2 to pick up James?

3 A. I always left the same-time.

4 Q. Okay.

5 Now, with regard to this call from the police sometime-after i
6 February 11%*", do you reécall getting a call from them?

7 A. Yes. -

8 Q. Were you truthful with the police?

9 A. Yes.
10 0. Did you answer all their questions?
11 A. Yes.
12 Q. Okay.
13 Mr. Bryant was a friend of yours or he was anyway. Correct? %
14 A. Yes.
15 Q. Would you lie for him?
16 A. I have no reason to.
17 | Q. Thank you, sir. -

18 MR. FOX: Your Honor, we‘d ask if the_Solicitor has no
19 questions Mr. Grimes be excused?
20 THE COURT: Yes.
21 You may come down and are excused.

22 MR. GRIMES: Thank you.
23 (The witness leaves the witness stand.)

24. THE CbURT: . Alright, gentlemen and - - it’s 1:00, time to
25 | break for lunch.
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i Mr. Foreman, ladies and gentlemen, I want you back in the jury

“room at 2:30. ' That will give you sufficient time to have lunch,

and we’ll start back right at 2:30.

Please do not discuss the case with anyone. Let no one
discuss it with you. 'Do not under any circumstances even discuss
it among yourselves. For the reason is before you start your
‘deliberative process, you are entitled to hear all of the
testimony.

"Alright. ~You may leave.

(The jury is released for lunch and depérts the courtroom to
return at 2:30 p.m.)

THE COURT: Alright.

We are in recess until 2:30.

(The Court recesses this -case for lunch and reconvenes this
‘trial at 2:32 p.m.) |

THE COURT: .  Please be seated.

”Alright, Mr. Fox, you want to put the alleged victim back on
‘the stand for further cross examination?

‘Only as to that issue, now.

MR. FOX: Right.

Um, now you’ve raised another .issue, Judge.

THE COURT: ° Sir?

MR. FOX: I can’t at this time. ©Now, I’ve got one more
‘court I need to check. -'Apparently, now I need to check the city.

THE COURT: Okay. Well, that’s fine.

~

e e e =t ————
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MR. FOX:l With regards to a restraining order, and I can
do that.
THE COURT: Sir?
MR. FOX: - Regards to a mutual restraining order that was

supposedly in effect at the city level. I checked the Family Court
and satisfied there’s nothing in the Family Court but this also
being - - -

THE COURT: Well, if there’s any - - I'd like to at least
finish the testimony this afternoon if at all possible.

MR. FOX: Maybe.

THE COURT: Well, let’s move along and do that so we can
argue and charge in the morning.

Alright, sir.

Solicitor, you ready to go?

MR. MODICA: Ah, just one moment.

THE COﬁRT: You trying to find whether or not there was a
restraining order? |

MR. MODICA: At the city, Your Honor. I verified -~ - a
mutual one. There was one in the Family Court but that went one
way. The defendant was restrained. I Jjust saw that. .

Um, but there is - - he says there is one from Judge O’ Donald,
the City of Georgetown, a mutual restraining order.

THE COURT: Okay. I got you but you found one where the

defendant himself was restrained?

MR. FOX: Right.
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THE COURT: Alright.

MR. FOX: He hés clarified that. I tﬁink it was my
misunderstanding. He has clarified .it. ‘No, it was at the city
level. | : ‘

THE COURT: Alright. Let’s go.

Modica, you ready?

MR. MODICA: Yes.

THE COURT: | Bring the jury in, please.

Let’s move on and try and finiéh’ this testimony this
-afternoon.

(The jury returns to the courtrdom.)

THE COURT: Good afternoon, Mr. Foreman, ladies and

Alright, Solicitor, call your next witness, please.
" MR. MODICA: The State calls Paulette. Smith.
(The.witness-takes the witness stand.)
PAULETTE SMITH, being duly sworn,

testifies as follows: |

DEPUTY CLERK OF COURT: Please be seated and state your name
for the record. o

MS. SMITH: My name is Paulette Smith.

Paulette Smith.
DIRECT EXAMINATION BY MR. MODICA:

Q. Good afternoon.

A. Good afternoon.
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Q. How old are you-?

A, Twenty-eight.

Q. Do you have any children?

A. Two.

Q. And how o0ld?

| Eight and five.

Are you working now?

Yes.

° ¥ o P

Where do you work?

I work at Subway.

That sounds. horrible.

Now, do you know Lasha Bryant and Jamie Bryaht?

Yes.

_How do you know them?

Me and her sister are best friends.

And her sister being who?

Alisha Doiley.
Alisha being Lasha’s

A

Q

A

Q

A. Through her sister.
Q

A

Q

A Yes.

Q

sister?

And, um, just so our jﬁry knows for certain that we’re talking

about the_-same person,
¢courtroom?

A, Yes. Over there.

Q. Could you point hiﬁ?

A. With a white shirt.

do you - see Jamie Bryant here in the
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a. Avant Court.

Q. And did you know who lived at ?

A. Yes.
Q. And'was that Lasha Bryant with her two children?
‘A. Yes.

Q. alright.

A. Yes.
° Q.- What were you doing?
A. I was asleep.
t.Q. 'Did something wake you up?
A; fesu‘.
Q. What woke you up?
A.- I heard real loud noises and it sounded like thumping on my
Qall.
Q. Do you know where your wall is in relation to Lasha’s bedroom
gall?
A. Yes.

Q. .Alright. Thank you very much.

Now, back in February of 2006, where were you living?

'wa, directing your attention to sometime between 6:00 a.m.
and 6:15 a.m. on February 11" of 2006, did you happen to be inside

'

11 Avant Court?

Q .Where?
A. There’s just a wall separating the apartment.
Q

Okay.
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Q.

A.

heard his voice.

Q.
A.

Q.

the bedroom?

A.

against something.

Q.

And ﬁer daughter was also screaming, “Stop, Daddy, stop!”

So they were, like, next to each other?

Right next to each other, yeg.

Alright.

And what else did you hear?

I heard noises. I heard voices.

Whose voices:- did you hear and what were they saying?

Um, I heard Jamie’s voice. I actually say what I heard but I

You recognize his voice?

Yes.

Oh, okay.

Who else?

I heard Lasha and, also, I heard her daughter, Latisha.
Okay. What do you remember Lasha saying?

I just remember her screaming and saying, “Help! Help me!”

Okay.

And what other noises. did you hear while you weére upstairs in

Um, it sound like - - like T heard a real loud object hitting |

Okay.
A hitting noise?
Yes.

Okay.
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And, um, when you heard these noises, what did you do?

"A.  Um, called 911.

Q. Where did you go to get your phone?
A. I went downstairs.
Q. ' And when - - when you went downstaiis, did you still hear what

was going on?

. A, Yes.
Q. What could you hear when you were downstairs . making the call?

. A. Actually, downstairs was like where - - the - - you could

still hear noises in there, like, near the batk. of my door -which

- where I heard her son.

Q. What did you hear her - - you talking about Lasha’s son?
| A. Yes
Q. What did you hear?
A. I hear him saying, “Daddy, please stop. ' Daddy, please stop.”
. Q. Ah, did you tall 92112 | |
; A.  Yes.
; Q.. Where did you call from? R o
:iA. I called from my house.
Q. ~“Where were you in your house?
A. Yeah. Upstairs in my house.
Q. ﬁow, um, did there come a time that while you were calling or

.'before.you called 911.that while you were upstairs .you looked:out

your window?

A. Yes.
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Q. . Alright.

Yes, you did look out your window?
A, Yes.
Q. Alright.

What did you see when you lopked out your window?
A. When I looked out my window, I looked at the side, and I could
see him pulling her hair which she had braids in her hair.
Q. Alright. .

'We need to know for sure when you say, “him”, who are you

referring to?

A. Jamie.

Q The person you previously - - -
A. Yes.

Q Okay -

What was he doing with ‘her hair? : ~
A. He was dragging her by her hair. .

Q. Okay.

And where did he pull her towards?

A, Beside of the building.

MR. FOX: I’ve got to - - Your Honor, I object to the
leading. I’ve been letting it go but I'd ask the Solicitor not ta
lead the witness.

THE COURT: Well, that last question doesn’t suggest the
answer. Where? You know.

Go ahead. Follow the rules.
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‘.Q" Where did you see the defeg@ant‘pu;l_Lasha towards®?
JEA. | f@ the side of the building.

Q. Ah, in relation to that, about what point in time did you'ball

911?_"

A. I.called right after that.

Q. Alright.

NOQ, the 911 call, did you tell the 911 operator who the call

}involved? 4

;A, Nq.

ﬂQ.. Why?

A. Because T didp’t want get involve&.

Q. Why is that?

“A. Because 1if 1 stgrted - - 1if I went outside'to help, he might
}havé done something to me. So, I'thought the best thing to do was
;ball 91i.
iQ. And tell them what was going on?

A. Right.

Q. Ok;y.

Um, did yoﬁ tell - - did you at least give part of your

iﬁformation? |
. A. Excuse me?

Q \Did you tell them who yoﬁ were?

“A. Yes. |

o] What did you tell them?

A, My name was Paulette, and I lived at - Avant Court.
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Q. When this was happening, was it still nighttime?

A, Yes. - : i
Q. When you saw the defendant pulling Lasha over to the side of

the building, did you see either the defendant or Lasha come back

to the house?

A, No.

Q. You stopped looking at that point?

A. Yes.

Q. I’'m showing you State’s Exhibit #40, .a CD that_I;m removing

from its case, and I ask you if you recognize it and heard its

content?

A. Yes.

Q. Okay. ‘
| Right here.

- Do you recognize this?
A. Yes,
Q. Okay.
Um, and, ah, is-the 911 call that you made?
A, Yes.
Q. Does it contain the whole 911 call?
A. Yes.' -
MR. MODICA: Your Honor, at this time I would méve State’s
Exhibit #40 into evidence and ask that it be published. |
THE COURT: .You may do so, It is in eviﬂence.

——

(Court Reporter accepts State’s Exhibit #40 into evidence ahd




10
11
12
13
14
15
16
17
18
19
20

21

22

23.

24

25

157

"are in the record now. If you in your deliberations you want them,

+ things correct.

“A. Co;rect.-

o » OB 6. B
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returns it to the Solicitor for publication to the jury.
CD is played for the jury. Tape #3, County 990 to 1015.)

THE COURT: Mr, Foreman, these, ah,’ Videds here or audios

they will be availabie to you. r Just let us know.
Alright. Proceed. |

éQ. Is'that.the 911 ‘call that you made?

}A. Yes.

Q. Thank you.

. Answer any gquestions counsel may have for you.

!CROSS EXAMINATION BY MR. FOX:

Q. Ms. Smith, I want to make sure I've got my directions to
You live or as of February, Avant Court. Correct?

'Q. And next door was the ?

1A1 Correct.
Q. Now, pretend you’re standing on your front steps’ looking out. |

éo_your apartment. is- behind you. --

. Correct.

Which direction‘is # 2

To the left.

Are Qou at the end of that building?
No. I'm at the front of the building.

No, but I mean lengthwise:is # the last one? "
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A. Yeah.

Q.- Okay.

Now, how many windows of vour apartment look out the front?

A. One.

Q. That’s - - .that’s one at the top?

A. Yes.

Q. And testimony is when you looked out at some point you coéuld

see Ms. Bryant going around the left side?

A. Yes.

Q. Now, no question in your mind you could hear Mr. Bryant’s

voice through this shared wall upstairs. Correct?

A. Correct.

Q. And the voice is coﬁing from upstairs next door. Right?

A. Correct.
Q. Now, you say your best is Ms. Bryant’s sister. Are you close

to Ms. Bryant also?
A. No.
Q. No.

But she is sister of your best friend?

A. Yes.

Q. Have you talked with Ms..Bryant’s sister about this incident

since February?

A, No.
Q. - Not one time?
A. No.

149
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1 Q. This horrible thing happened to her sister and you never spoke;
2 . Ito her about it?

3 ~ A, .No.

4 Q You never spoke to Ms. Bryant about it?

S | A. No.

6 Q Okay.

7 And when you called 911 when you heard this ruckus’ next door,

8 did you pound on ‘the wall or yell or anything or say, “Get out of

here,” or anything like that?
A' " No.

Q. .Okay.

You were quiet?

Yes.

And you called 9117

Yes.

o B o >

. The people involved are outside, Ms. Bryant and this. fellow
was outside. Right?

A. Correct.

Q. You'’re upstairs inside?
A, Right.
Q. Okay.

Any reason that this person turned around and looked up and i
see you?
A. No.

Q. Okay.
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When you called 911 - - you ever had to call 911 before?
Yes. - |
Okay.

Now, they don’t ask your name.. You don’ti have to give your

name. You could call anonymously, couldn’t you?

Yes.
Okay.

In fact, you gave just your first name this time. Correct?

Correct.

Okay.

So, why not give the name of this attacker who is doing this

horrible thing?

A.

Because at that point in time I just called 911 so that a

officer can come out and check what’s going on in the apartment.

Q.
A.

Q.

Wouldn’t it be important to know’who they were looking for?
Yes, -it would have.

Okay. _

That may have helped the police in finding the attacker?
Yes.

You did not see the person leave. Correct?

Correct.

When you looked out the time you looked out, do you know what

. Bryant’s car looked like?

Yes.

Okay.
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Did you see her car there? i
A. Yes. i
Q. Did you see any other cars that you didn’t recognize?
A. No.
Q. Did you hear any cars driving away?
A. No.
Q. Thank. you.
MR. FOX: No further questions.
THE COURT: Alright. - '
5 You may come down.
MR. FOX: One more, Your Henor, if I may;
THE COURT: Sir? |
. MR. . FOX: . Mr. Bryant wahts me to ask one more.
K THE COURT: Alright, sir.
r MR. FOX: That’s fine, Your Honor. Thank ydu.
| THE COURT: . Alright, sir.
' MR. MODICA: | I just have a few more guestions.
: REDIRECT EXAMINATION BY MR. MODICA:
é. Whose older male voice did you hear next door?
é. Jamie.
Q. Any question about it? Do you have a question about in yoﬁr
‘mihd about that? .
A}_ No.
0. Okay. 0
Who did you see outside dragging around Lasha?
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1 A. Jamie.
2 Q. .Any qﬁestion about that?
3 A. No.
4 Q. Now, in terms of counsel asking about identity, obviously,
5 Lasha knew her husband was?
6 A. Correct.
7 MR. FOX: Objection. That calls - ~ he doesn’t know what
8 Lasha knew.
9 "THE COURT: Sir?
10 MR. FOX: This witness doesn’t’ know what Lasha Bryant
11 knew or didn’t know. '
12 He asked'her what Lasha knew.
13 Q. You - - you're aware that they were martied?
14 A. Correct.
15 Q. Okay.
16 You are aware Qho the two children’s father was. Correct?.
17 A. Correct,
18 Q. Thank you.
19 MR. MODICA: Nothing further.
20 THE COURT: Alright, sir.
21 You may come down.
22 (The witness leaves the witness stand.):
23 MR. MODICA: Your Honor, may I approach with counsel for a |
24 moment? ‘ S | ' é
25 THE COURT: Yes, sir. ' , 5
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{(Bench conference off record but in the presence of the jury.)
MR. MODICA: Your anor, at this-£ime the State would call
Octavia Taylor.

(The witness takes the witness stand.)

| OCTAVIA TAYLOR, being duly sworn,

testifies as follows:

DEPUTY CLERK OF COURT: Please be seated and state your name
for the record. |

MS. TAYLOR: Octavia Taylor .

' DIRECT EXAMINATION BY MR. MODICA:

Q. Could you please tell us how old you are?

o o

Twenty—-four.
How old are you?

Twenty-four.

And are you working?

Yes.

Where do you work?

Coral Beach.

What do you do there?

Housekeeper.

Now, do you know the defendant on trial?

.Yeah, a little bit.

And how do you know him? What name do you know him by?
Jamie..

How do you know him?.
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A, By my - - through my sister fiancé. That’s his uncle.
Q. Okay. Let's slow down.

His sister’s name is what?

155

A. Kelly. '

0. And Kelly’'s fiancé - - fiance’s name is what?

a. Brian Gilliard.

0. And how is Brian Gilliard related to the defendant, Jamie?
A. That’s, um, his nephew. Well, he is the nephew of Jamie.
Q. Okay. So Jamie is the uncle?

A. Yeah, he’s the uncle.

Q. Okay.

Now, I want to direct your attention to around midnight going

from February 10* of 2006, into February 11, 2006, you know, the

night going from one day to the next?.

A. Uh-huh.

Did you receive a phone.call?

Yes.

Q
A
0. On your cell phone?
A Yes.

Q

Okay.

Tell us about-that phone call.

A. It was Jamie calling my phone. He thought - - he was calling

for somebody. He thought he had the wrong number., H#Well, he was :

speaking but I told him that he had the wrong number.

Q. He ~ - who,did he ask for?
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.ﬁ A. | I can’'t rgmember who is the guy name. I don’t - - I can’'t
i2 .rémgmber the namé but it was a guy name that hé asked to'speak to, g
'3 and I said that you got 'the wrong number. |
4 Q. Okay.
5 t And, um, at that point did you recognize Jamie’s voice?
L6 A. Un—huﬁ. T didn;t pay it no attention.
7 0. okay.
|8 ; Did you get another phone call?
I9 .A. " Yeah. .
ﬁO Q:. How soon after that first phone call? . i
11 A. It was probably like two or three minutes after that.
12 Q. Okay.
13 Now, with - - refefring to that phone cailf what happened
L4 “then? |
15 A.' That was him again, and he was, like, “Can I speak to such'énd
16 such?”
‘17 And I was, like, um, I was, like, “No, you got the wrong
‘L8 number.”
L9 I said, “This Jamie?”
20 And he was, like, “Yeah.”
2l And I was, like, “You know this is Octavia phone that you keep
22 “calling.”
R3 " And he was, like, “Oh, oh. .T thought this'was such and such
24 phoné number“thAt I was calling.”
;25 And he was, like, “Okay.”
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I was, like, “No.”

I say, “Okay, then.”

And that’s when he said, “Hey, what’s Lasha number?”

And I was, like, ™I'm not golng to give you their cell

number.”

Because, you know, I know théy was broke up or whatever. I
was, like, “I'm not going to give out her number 1like that.” ’
Q. You're a speed talker. I can tell. I can tell a mile away.
Everything you have to say is important.

Okay.

So, I want you to turn it down a notch.
Okay.

And talk a little bit slower.

Okay.

Let’s just interrupt you for a second and, um, ask you. Did |

yéu also know Lasha?
A. . Uh-huh.
Q. Okay.
Yes or no?
A Yes.
Q. How did you know Lasha?
A She’s a friend of my sister.
0 Okay, and when Jamie called that second time and he - ~ and

you told him that you were Octavia, you recognized his voice?

A. Yes.
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0. Alright. |
And he asked for Lasha’s number, what happénéd fﬁen?..éo ahead

with that except go slower.

A. Okay.

I told him, um, that I’'m not going to give..him her number,
and, that, you know, because I 'didn‘t want to get involved with
that. So, I'm saying I'm not goiﬁg to give him her number, and
that’s when he was, like, - - am T still. talking fast?

Q. You’re still talking fast. You’re a.fast talker.
That’s okay. Just try to concentrate and talk slower because

I ‘can tell that they’re having trouble hearing.

A, Okay.

. Q; S50, in that second conversation, hefwaS'trying to get the
riumber . Keep going - - slower.
A. Okay.

And i told him, “No.” Go .

And he was, like, “Well, could you call her for me, and I will
; ~ and get - - see if I could talk to her. She’ll call me or I
éan get the number, you know, or whatever.”:

And I told, “Yeah, I would do that.”

@. So you.called Lasha?

A. Yes:

' . Q. Okay.

Now, without telling us the‘contents of your conversation

after speaking to Lasha did you agree to give' Jamie Lasha’s

!
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telephone number?

A.

Q
A.
Q

A,

Q.

A.

+ Un-huh.

You have to say yes or no.

Um, no.

Okay.

After yoﬁ got over talking to Lasha, what happened then?
That’s when he called me back?

Who called you back?

Jamie did.

Okay.

What happened- when he called you back?

He asked me did I speak to her, and I told him, um, “Yeah, I

- spoke to Lasha.”

And?

And, um, I told him that she said no, for me not to give him

the number and that she didn’t want to speak to him.

Q.

was,

Ckay. .

And what did the defendant say?

And then that’s when he was, like, “Oh, okay, then.”
And then that’s when he ﬁas, like, before he had hung up, hev

like, “Well, tell Lasha that her ~ - “, I can say it?

Yes.

“~ - her ass is grass.”
Okay.

Now, at some point in time when the defendant was calling you
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on the phone, did you have some way of identifying that number?

A. Uh-huh. My cell - - yeah, on my cell phone, the number comes
up there.
Q.- Okay.

And did you recognize that number? After the first call, did
you recognize that number?
Uh-huh.

" What number did you recognize it as?

Okay.

And then - - .-

a.
Q.
fLA. The first .couple of numbers was
0.
A.
;Q.

And that phone number is whose? Who did you recognize that as

f-being?

 fA. His grandmother -, ~ his mothe;ﬂs pumber.
Q. Miss Agnes?
A, Uh-huh.

Q. Is that a yes or no?

¢ A. Yes.

!

R
'

Q. - .. Okay.
" And:did you recognize it because of your relationship with
this -~ - yoﬁ; sister with Mr. Gil}iard with the deféndant?
A. Yes.
Q. Okay. Alright.
Was that the last call you got from the defeﬁﬁant ;t that time

of the night?
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A. Yeah. That - - that was the last call.
Q. Okay.

Now, I want to direct you to the morning of the same day but

the early morning time. Did you get a call - - phone call from

the defendant again?
A. Yes.
Q. Okay.

?ell our jury about that; please.
A. "He - - he had called me saying, "“Did you heard about what
happened?”

I said, “What is you talking about?”

And he said that, um, your home girl, Lasha, is probably in -
- in the house dead. .

And - - and I was, like, “What you talking about, Jamie?”

And that was when he was, like, I was, like, “What you did,”

and stuff.-

Then he hung up the phone on me.

And so I had went and, um, woke my sister up and told her what
he had said. So we called - - both called, you know, her cell
phone to see if everything was alright, and when we called the cell
phone, that’s when the detective answered the phone and told us
that he had céﬁe and then - - -

Q. Now, don’t you say what he said but he told you about what
happened?

A. Yeah.
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111 . " if she was doing alright, and I asked him why he did that, and he
was, like, ‘cause she deserved and she hurt him and blah, blah,

" that, and that was when- he was, like, well, he hung up the phone,

MS. TAYLOR - DIRECT EXAMINATION BY MR. MODICA 162

. Q. Okay.

Ai Oh; okay.
Q. That’s fine.
Ah, did he - - did the defendant call you again?
A. Yes.
Q. When was that?
A. He had called me again probably about a hour after,that, and
I was already at work then, gnd_he told me did I speak to Lasha
yet, and I told, “No.”

Because I said I was calling the hospital to try to find out

énd it was, like, the end.

I told him I would talk to him. I was at work, and I told him
I have to talk to him another time and that I was at work.
Q. Okay.
Did you talk to him-laték\when you got off work that same day?
Yes.
About what time was g;at?

That was probably about 4:00.

¥ © P

Okay.
And did he call you?
A. .Yes, he had called me.

Q. Okay.
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And what happened when he called?

A. He asked ~ - he wanted to know if I had spoke to Lasha again

and, um, yet, and I told him, yeah, I did had talked to them !

because I had talked to Lasha probably about a hour before I had

speak to him at about 4:00.

And I told him, “Yeah, I had spoke with her and that she was
out the hospital or whatever.”

And then I had asked him where he .was at, and he told me - - -
Q. Why did you ask him where he was at?
A. Because he needed to be.in jail.

Did you try and figure out where ‘he was?

Uh~huh, yes.

You have to answer yes Or no.

Q
A
Q
A. Yes.
0 Um, did you speak to him after that - - on the phone?
A No, not on the phone.
Q Okay.
Did you see him the same day later?
A, Yes.
Q. Okay.
Where did you see him at about later?
A. T seen him, um, it was probably about 9 - - 9E001 I’m not
sure, though, becausg it was =~ - I know it was dark and kind of a

little bit late, and, um, I was coming from my friend, Rhonda, |

house that stayed right across the street from my sister, Kelly,

U H N
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‘ say, “I didn’t tell the people nothing.”

And he was, like, “Well - -~ =%
Q. You referring to the police?
A. Yeah.

" Q. - The defendant did know when they. were there?

MS. TAYLOR - DIRECT EXAMINATION BY .MR. MODICA ' 164
@nd he came walking up out the - - -

'Ql ' Who is “he”?

A. I meant - - I'm sorry. dJamie did. He came up out the dark,
and he was, like, “What are you trying to do? You trying to get me
locked up?”

And I was, like, “What you talking about?”

And he said that he saw the detective leaving from my sister
‘house, and he told me what time they was there, -and when they left.
.He said he - - he was watching the house. He was,. like, don’t
‘think that he ain’t going to find anything out.

And then that’s when I told him: I say, “I didn’t tell,” I )

I was; like, “I didn't tell- them nothing.”
And that'’s when he was, like, well, he said he 5should have

killed Lasha, and she would be dead by the morning - - by that

morning. -
Q. * Now; when he confronted you about the. police being at:your

sister’s house, is that the time that the police were at the house?

A. Yes. That was the right time. He did see them.

A, Yes.

Q. +And you-were there when the police.came?
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‘A. Yes, I was there.
Q. So, you yourself know in terms of the time frame that he was

right on the money?
A, Uh-huh. He was right on the money.
"Is that a yes?

Q
A. Yes, that’s a yes.
Q

Thank you.
Answer any questions counsel - - ma’am, he might have some
questions.

A. Oh, okay. :
CROSS EXAMINATION BY MR.. FOX:
0. Now, Ms., Taylor, -you say that when you talking about the

police being at somebody’s house, that was at Ms. Kelly's house?

A. Yes.
Q. Okay.
And that’s Brian Gilliard’s fiancé?
A. Yes.
Q. And Brian Gilliard was Mr. Bryant’s nephew?
A, Yes.
Q; And, in fact, Kelly and Brian Gilliard stay together. Right?
a. Yes.
Q. Okay.
And was Mr. Gilliard there when the police were there?
A. Yes, he was.

Q. Did he make any phone calls while you were there that you saw?

7
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-A. I didn’t. see any phone calls.,

“A. Who you - - Brian?

Q. He called you the night before Lasha Bryant was attacked.

. " Right?

. Q. Corréct?

" A. Uh-~huh. ° \

L Qe And you said he called you several times the next day.
.:rCorrect?

“A. Uh-huh.

.
1

Bryant?

Q
.A. I didn't call the police.
O

MS. TAYLOR - CROSS EXAMINATION BY MR. FOX . . 166

0. Okay.

Now, Mr. Bryant made all these phone calls to yoﬁ,'and your i
testimony is he, basically, was looking -for-his wife, looking for
her phone number and then called you afterward to tell you what he
had done. Correct? The next mérning he .supposedly .called you

afterwards and said, “This is what I’ve done to Lasha.”?

Q. Right. Jamie?
A. Oh, you said. Jamie. Or it was Brian.
Um, no.

You said he did what how?

A. Attacked, yes. A )

‘And when did you call the police?- | -

Okay..

And when did you tell:them all these phone calls came from Mr.
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Q.

MS.

TAYLOR ~ CROSS EXAMINATION BY 'MR. FOX ' 167

I told Lasha what happened, and Lasha had told the detective.

And were you there with Lasha? You don’t know? Were you

present when Lasha spoke to the detective?

A. No, I_wasp’t;
Q So you don’t know what she told him?
A. No, I don’t know because the detective called me.
0 Right.
And did anyone ever come out and speak to you after that? .
A. Yes. |
Q. Who was that?
A. That was the office - - um, the detective. I can’t remember
his name. |
Q. Is he here in court today?
A. I think it’s that guy right there.
Q. Wearing a suit?
A. Yeah. I think so.
I know he was a bié ~ - that’s him.
Q. Officer Sparkman - - with the white shirt and tie?
A, Yes.
Q. Okay. -
And a bald head.
A, Yes.
Q. And he spoke to you about these phone calls?
A. Yes, I and I tdld - - yeah.
Q. Okay.
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Did he write anything down? Was he taking notes or write a
statement?
A. He just - - the only thing he put down was that because I tola
him I didn’t want to get involved with it ox whatever, and, you
know, because I told Lasha -that before, and she even told the
detective that I didn’t want to get into it - - invelved with, you
know, anything.
i I say, “I can try to see if he can get locked-up,”
And she was real scared but I didn’t want to get involved.
Q. So you talked to Lasha about it?
A. Yeah, and she told - - I was telling her everything that he
was telling me.
Q. And ‘so; again, my specific question was when you talked to

Officer Sparkman here was he taking notes? . .

A. I think he took some - - I don’t know if he took anything down
because something happened, and He, you know, he left and had to

come back.

Q. Okay. -
Did he take any notes that time?

A. I don’t think so.

- Q. - Okay. - ‘

Did he have a tape recorder with him?

‘A. No. I don’t think so.

0. Did. he ever ask you to sign a statement’ about what had

happened?
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A. No.
Q. Okay.
MR. FOX: One 'moment, Your Honor.
Q. Did, um, Officer Sparkman or anybody else ‘ever come back and

ask you who your cell phone company was or ask for your .cell phone?

A. No.

Q. Okay.

They never asked you to provide any récords or anything?
No. |

Cell phone records?

No.

o ¥ o P

Okay. Alright.

And the first call you got you are sure was midnight on

February 10th-11th?

Yes, I think that was it.
And-fhat-was - - from the \ phone numberé
Yes.

No question in your mind about that?
Huh?

. No question in your mind about that?

» 0o PO PO P

No, there’s no question. I know that’s the number that was
called on my phone. The first two or three numbers, yes.

Q. Where - - and where were you ‘when you got these calls?

A. I was, um, ‘home sléepiﬂg.

Q. In your house?

O UV DI S P,

PO
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" You may remain in the courtroom if you care to.

©iMS. TAYLOR - CROSS EXAMINATION BY MR; FOX o 170 l
.A. In my-sister house.
!Q. Was that\at Kelly’'s houﬁe?
A. Yes:,
Q. Ckay-

'Ah, do you know what~£ime.you went to sleep?
A. I Jjust had laid,dowp. . It was probably .about 11:00 when I
went. . r N |
fQ. Okay. . -
: Who was there wpgn you laid down?

Me and my sister.

Brian Gilliard wasn’t there -at that time?

‘a.
.Q.
“A. No, he.wasn’t.
Q. - Do.you knoQ where he was.at that timeé
A. No.
Q. Okay. Thank you. I have no further questions.
. MR..MOﬁICA:' . I have nothing further.
*+ THE COURT: You may come down. Thank you.
MR. MODICA: ....May this witness be - - -
MS.:TAYLOR; . Thank you.
;I - MR. MODICA: May she be excused, Your .Honor?
'THE COURT:  Yes. ‘

You are now excused but you may remain if you-care to. Okay?

(The witness leaves the witness stapd:)

THE COURT: Alright. Call your next witness.
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MR. MODICA: Thank you very much, Your Honor.
THE STATE RESTS

MR. MODICA: The State rests.
THE COURT: Sir?

MR. MODICA: The State rests.
THE COURT: Alright.

I’11 let you go to your jury room for just a moment, and I’11
be calling you right back out.

Thank you.

(The jury retires to the jury room.)

THE COURT: Alright. .
Mr. Fox, the jury is outside the presence of the court. I
want to make the appropriate inquiry of the defendant.  Have him

stand, please.

(Defendant stands before the Court.)

' CHARGE OF THE COURT TO DEFENDANT - RIGHT TO TESTIFY OR NOT

'THE COURT: Mr. Defendant, the time has now come for you
and your lawyer to present such defense as you think appropriate.
Of course, we have taken one of your ‘witnesses out of order

already, and you, of course; have the opportunity to call any other

witnesses you want.
You understand that?
MR. BRYANT: Yes, sir.
THE COURT: ‘Now, in addition to that, you have the absolute

right to take this stand and to testify and then, -thereafter, to be
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cfosg-examined by the State’s attorney.

You unde?stand that?

MR. BRYANT: Yes, sir.

THE COURT: As I have told the jury on two occasions, you
are presumed innocent, and you don’t have to prove a thing. Having
said that, I tell you that it is your absolute constitutional right
ngt to testify if you. care to. |

In the evént, and I say that - - in the e&ent it is your
decision that you do not testify, I would specifically charge the
jury that the fact that you did not testify can not be held against
you in any way. That fact, ah, raises no adverse inferences to

ybu, and the fact that you did not testify must not even be.in

"their deliberations in the jury room because that’s your absolute

constitutional right.

You understand that?

MR.- BRYANT: Yes, sir.

THE COURT: Now, .with regard to the question of your
éestifying or not testifying, obviously, you wquld discuss this
with your attorney but the final decision on that issue rests
solely with you.

Do you understand that?

MR. BRYANT: Yes, sir.
THE COURT: Do you have any questions about what I’'ve said
to you?

MR. BRYANT: No, sir.

—
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1 THE COURT: Is it your desire to testify or not testify?
2 MR. BRYANT: I thigk I need to testify..

3 THE COURT: Sir?

4 | MR. BRYANT:  Yes, sir.

5 THE COURT: You - - YOu desire to testify?

6 MR. BRYANT: ° Yes, sir.

7 ' THE COURT: That is cértainly your right, and I will honor
8 that. |

9 Alright, Mr. Fox, are you ready to go?

10 MR. FOX: : Your Honor, based on' the last witness I’d like
11 -+ Just moment to call a witness that’s on my list that I had not
12 anticipated calling. I’d like to call Mr. Brian Gilliard.to see 1if
13 I can reach him to come down here. He can either answer or not
14 but I’'d prefer to get him before Mr. Bryant. I can go make that
15 call right now or I can wait.

16 THE COURT: Go make the call and let’s see.

17 . I want to conclude the testimony this afternoon.

18 MR. FOX: Yes, sir.

19 THE COURT: If at all possible.
20 MR. FOX: Otherwise, I can speak with Mr. Bryant.

21 MR. MObICA: Your Honor, I don’t know if counsel has any
22 motions.

23 THE COURT: Sir.

24 _ MR. MODICA: I don’t know if he has any motions at the
25 conclusion of the State’s casé.




10

111
112'
5.13
|14
|15
16

117

18

19

20

21

22

23

24

25

—

op
w

. MOTIONS AND RULING OF THE COURT 174
THE COURT: I’;l deal with that. I pretty well know the
rules. .
MR. MODICA: °~ Thank you.
THE COURT: Alright.
Okay. |

Any motions at this time?

' MéTIONS AND RULING OF THE COURT

MR. FOX: Yes, Your Honor.
At‘ﬁhe conclusion of the State’s case, we’d havg a motion fbr

a directed verdict as to all charges, all five indictments.

_Specifically, thHe State has not carried its burden of proof as to

each and every element, -ah, that there has not been shown - - -
THE ' COURT: Well,; let’s talk about the elements. Tell me
%hat element -they haven’t proved.if belieyed by the jury first as

EB burgiary? . ) .

MR. FOX: As to burglary?
THE COURT: Yes, sir, first..degree.
MR. FOX: Judge,-I’ﬁ.not - - I'm not - - I believe they

%ave not proved them beyond a reaseonable doubt, and that would be
my position.  The Court can - - -
g ’

Y THE COURT: Well, there’s overwhelming evidence hete, one,

that the 'door was knocked in; two, that he didn’t have permission

'to.do it.  There is sufficient evidence, if believed, that he went

"in to attack that woman.

‘The burglary !is the entering of the propeity of another
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without consent - -

MR. FOX: ' Yes, sir.

THE éOURT; ~ - with intent to commit a crime therein.
MR. FOX: Yes, sir.

THE COURT: There'’s testimény on all those issues.

So, as to burglary, it’s respectfully denied.
With regards to kidnapping, her testimony, if believed, her

being the victim standing alone clearly meets the element of

kidnapping in that she was against her will hauled downstairs,

restrained and then choked.
If believed, and that’s for the jury to determine.

Wwith regard to assault and battery with the intent to kill or

‘the lesser included ABHAN, obviously, there’s testimony as to both

of the victims that he beat them with a stick which can be
constructed as a deadly weapon or dangerous instrumentality.

And with regards to burglary, it’s clear that the entry ;
occurred in the nighttime.

So, as to all of these charges it’s a question for the jury,
and 1f the evidence that 'is there is believed, it is sufficient to
find beyond a reasonable doubt that he’s guilty of all of them.

Of course, they may determine something diﬁferent.

MR. FOX: o Yes, Your Honor. I - - -

THE CQURT: So you are - - you’re protected-for the r=zcord
but as to each of thesé charges, they will go forward, and your

motion for a directed verdict on the insufficiency of evidence is

ot e e Lo e & e & mmvam M= | e e b e e
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0 $pecifically and respectfully denied.

MR. FOX: And, additionally, Your- Honor, briefly, I;d

- renew the objection we had made to testimony regarding the incident

on February 10" which is the evening prior to the attack we’re at :
trial for today. Sﬁecifically, my objection would be that that is

evidence of a prior bad act that the State ocffered, and there was

* rio, ah, justification given as to what exception that that would

%all under.

.THE COURT: It was, in my view, so close to this date - -
it'occhrred on February 10*, My view is that it was so close as
éo what occurred here on February _ll“, one, that it was a |
,ééntinuing event, and, sécondly, if believed, he, of course, was.in
“riolation of a restraining order if, .in’ fact, thére was a
%estraining order.

So, 1 cbnclude it was so near in faqt and dealt with the same
itype of testimony we are concerned here with today that it was
‘appropriate that the jury had the benefit of that for their
consideration.

] -MR.'FOX: : Yes, Your Honor.

I understand that ruling. I just for the record, again, renew
‘the objeétion. The request I would have and, additionally, I
EWOdld say -that the prejudicial value of such testimoﬁy outweighed
it’s probative value and, therefore, should  have beén admissible
and we would request a new.trial. .

THE COURT: I would-conclude that the jury was entitled to
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know if they believed it that on the night before that he
threatened the victim and that in - - in the foilowing day if
believed that he carried out his threat.

I think it’s one continuing action, and I think it’s
appropriate for the jury’s consideration but you are protected for
the record. |

MR. FOX: ) Thank you, Your Honor, and I’ll go make that
phone call now.

THE COURT: Alright, sir. Let’s do fhat;

I assume, Solicitor, that you don’t have any motions of any

_kind?

MR. MODICA: No, Your Honor.

(The Court recesses this case for a brief break and then
reconvenes this case.)

THE COURT: You may be seated.

MR. fOX: ) I am, Your Honor, going to make sure Mr. Bryant

wishes to testify, and I‘m satisfied with my report. I’m finished

with that.

THE COURT: It’s his - - it his - - of course, that’s his
decision.

MR. FOX: Yes, sir.

THE - COURT: Of course, he’s éntitled to discuss it with

you, cextainly.
Alright. Find the Solicitor and tell  him let’s go.

MS. BIAGIANTI:  Okay.
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s .THE COURT: Where is he?

MS. BIAGIANTI: In here,'Judge..

THE COURT: Okay.

Well, tell him to quit hiding and come on back.

Sir?

MR.. FOX: He told me one other person ‘I need to call.
It’s his'mother and I know her number to come down here.

We can go-ahead with Mr. Bryant if he wishes to testify. ‘His
.mother is close by and I can get her down here.

THE COURT: Alright.
=£" Bring the Jjury in.

MR. FOX: | So, I’1l1 probably have a chance to call her

while they come in and tell her to come down here.

THE COURT: Can’t you get somebody to call for you?
MR. FOX: - Sure. -
THE COURT: Ask one of them.

I don’'t want to -~ - -

MR. FOX: I mean, she’s under subpoena. I1've got her

" +.-cell phone, and I just spoke to his-sister.

THE COURT: Ask one of these gentlemen to call for you.
(The jury returns to the courtroom.)
THE COURT: Alright, sir. -
Mr. Fox, call your witness.
" MR. .FOX: . | Johnell ‘Sparkman, Your, Honor.

{The witness takes the witness stand. )
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INVESTIGATOR JOHNELL SPARKMAN, being duly

sworn, testifies as follows:

DEPUTY CLERK OF COURT: Please state your name for the Court.
INVESTIGATOR SPARKMAN: Johnell Sparkman.

DIRECT EXAMINATION BY MR. FOX:

Q. ‘Officer, what’s your title with the Sheriff’s_ Department?

A, Criminal Investigator.
Q. -Criminal Investigator. Okay. Criminal Investigations. -

Ah, how long have you been an investigator for the Sheriff’s

Department?
A, Georgetown Police Department. Approximately a year. -
Q. I apologize. Police Department.

And how long in law enforcement?
A. Approximately seven years.

Q. And you were the investigation officer on this incident with

Ms. Lasha Bryant’s residence?

A. Yes. I was on-call on that date.
Q. Okay.
And.- - one minute while I look through all my notes.
Did you go out to the residence at Avant Court that
morning, February 11F? : . B
A.  Yes.
Q. Okay.

And what time do you recall that you arrived there?

A. Approximately 6:30.
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Q. And that would be in the morning?
A.. Yes.
Q. And do you know what - - what was the 911 call?

A,

Q
A.
Q

- A.

. Approximately 6:157?

Correct.

And you were there by 6:307?

Betwéen 6:15 and 6:30.

Okay.

At the time you arrived who was presené in the apartment?
Sgt. Keith Smalls and Corporal Tim Burroughs.

Okay.

How about any of the residents or Ms. Bryant, children or

"anybody? Were they still there?

Her - - her daughter and son.

q: dkay.
, Ms. Bryant was not?
A. No.

TQ; Okﬁy.

Um, did you go to the hospital to interview Ms. Bryant and Mr.
Hayward? |
'A;| No; I took phétos of Mr.'Hayward at the’ ER.

Q At the ER?
A. .Yes. |
Q Okay.

Were you the one that took the photogfaphs at thé residence,

. e e e s e A % i f— e e st
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the apartment?
A. Yes.
Q. Ckay.
So you went upstairs and downstairs at the apartment?
A. Yes.
Q. And this would have been just moments after the attack took
place? .
A. Correct.
Q. The place hadn’t been cleaned up yet. Correct?
A. No. |
Q. Okay.
Ah, and there was fair to describe a good bit of blood around?
A. Yes.
Q. Okay.
Where? Where do you remember there being blood?
A. Upstairs, in the bedroom, on the bed; on thé walls, upstairs

going down the steps downstairs and in the downstairs restroom.

- Q. And you saw Mr. Hayward himself there at the scene or was that

at the ER? I'm sorry.

A, At the ER.

Q. He was still in the same clothes he was wearing that morning?.
A. As far as I know.

Q. Okay. Then what condition was his clothes in?

A. Bloody.

Q. Bloody?
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" Q. ' What type of evidence?

- A. Collected a wbodéen piebe - —-.a handle, a wooden handle, um,

Ct Q. Okay.

A, Yes. I was assigned the case.

"L Q. Okay.
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A, Yes.

0. And did yoh see Ms. Bryant?

~————— e

A. No." She was, ah, I believe she.was taking some x-rays or |
$6mething.
Q. Okay. . y

Now, I've alréady forgotteﬁ.-

Did you yourself take pictures .of the apartment?
?A. Yes.
:b. Okay.-
| What other duties did you have while at the apartment in terms ;
' of the crime scene?

" A, Collected evidence.

took pictures.
Q. " Okay.
Collect anything besides the handle? -

A. No. ' "
- Did you have anyresponsibility for. further investigation, .um,

of this case beyond that morning when you.first.arrived?

So it would have been your duty to interviéw any witnesses

related to the case?
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A, Yes.
Q. Okay.

Did you collect. at the scene there at the apartment or attempt
to take any latent impressions, any fingerprint impressions.
A.  No.
Q Do you know if any of the other officers did?
A. No, not to my knowledge.
Q. Okay.
Did you yourself ever speak to Ms. Bryant_regardigg.this - -

Latasha Bryant regarding this attack?

A, No.

Q. Did you review any statement that she gave to- any other
officers?

A. She gave to the Victim’s Advocate.

Q. Okay.

So are you familiar with her deécription?- You were in the
courtroom when she testified today,.were you -not? .
A. Yes, sir.
Q. Okay.

Um, did you ever yourself take any fingerprint impressions

from the bedroom, from the light switch in the bedroom?

A. No.
Q. Did you direct any other officer to d» so?
A, No.

Q. Are you aware of any fingerprints that were ‘- obtained from
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anywhere in the apartment?
.  No.
What about samples of blood?
From the weapon that was used.
What exactly?
Blood.
Okay.
Did you collect that?
'A. .Yes.
{Q. QOkay.
And ﬁow did you_dé that?
A. Ah, used a swab with solution to remove it from the, ah,
‘object, the stick. T
Q. And what - - were you finished? I’'m'sorry. I didn’t mean to
‘cut you off. -
‘A, Yes, I'm finished.
Q. Okay.
And what happened with the sample?
A. ' It was placed into evidence.
?Q. And then what?
iA. ' We didn’t request to'send it to - - .to submit it to SLED beiﬁg
'that we know it was the victim’s blood. It was the weapoﬁ that was
.used to as;ault.the victim.
Q. Um, did at some point, obviously, Ms. Bryant had named - - and

‘'her son had named James Bryant as the attacker. Correct?

b e mm————t—— = o
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A. Correct.
Q. Now, did you ever yourself, did you ever go out to Mr.

Bryant'’s residence?
A.  Yes.
Q. Okay.

Did you search that residence?

A. No.
Q. Mr. ~ - was Mr. Bryant there when you went to the residence?
A, Not that i know of.
Q. When was it you went out there?
A. We were out there on the morning of the incident and one time
after.
Q. Can you recall thé time of the morning.that.day? Before
noon?
A. Yes, before noon.
Q So within a few hours of the attack?
A. Yes.
0 Okay.
And this was his mother’s residence on High Market Street?
A. Yes.
Q. At the address we heard about?
"A. Yes..
Q. OCkay.

Did you have a search warrant?

A. No..
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Q. pid you.ask for a search warrant?

A, No. |

Q. Could you have gotten one bésed on'fhe evidence you had at:

that point?
Ai . Yes.
Q. QOkay.
Were you not interested in possibly finding some of the
defendant’s clothes, Mr. Bryant’s clothes?
A5 Yes.
Q. Did you have reason to suspect that perhdps in such a brutal
attack, the attacker might have some of the victim’s blood - - -
MR. MODICA: Your Honor - - I'm sorry. I thought he called
this person as his witness.

THE COURT: Sir?

MR. MODICA: This appears to be cross examination of this
" witness. | |
THE COURT: Follow the rule, now.
MR. FOX: ‘I will, Your Honor.
THE COURT: He understands .the rules.
MR. FOX: Yes, Your Honor. I‘ll be more careful.
Q. _The answer is you did not have a search warrant. 1Is that
correct?
A. Correct.
Q. Okay.

Did you ever find at his residence or anywhere else any
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clothes belonging to Mr. Bryant or ever take into evidence

belonging to Mr. Bryant?

A. No.

Q. Did you ever at his residence or anywhere else find a piece of

a handle similar to the one you found in the apartment?

A. No.

0. Did you find - - did you find —.— you ever speak with Octavia
Taylox?

A. &es.

Q. Okay.

When was that?
I don’t recall exactly.
. How did her name come to your attention?

The Victim’s Advocate.

when that was?

A. Yes.

0. Okay.

So Ms. Taylor did not call you?
A. No.
Did you interview hér yourself?
Yes.
Anybody else present when you interviewed her?

Her sister and a male subject, Mr. Bryant’s nephew.

o ¥ o0 P O

Would that be Brian Gilliard?

How long after - - I'm sorry. You answered you were not sure -
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‘A, Yes.
Q. Did you take a statément, now, I use the word statement. Did

you take a statement from Ms. Taylor? : .-

- then

" A.
;Q-
. A
‘ Q..

" that,

A.

She didn’t disclose anything. So I didn’t take anything.

Do you recall what she told you?

She didn’t want to get involved.

So she - - your testimony is she did'not disclose anything?
Correcti

Okay.

So was there any reason in your miqd;to write a report or - -~
there was no statement to write for her, was there?

No.

Did you have a recording device with you?

No.

Did you - - we’ve heard testimony .about various phone calls
different locations. Did you ever see her phone records?
No.

From any cell phone or residence?

No.

'Did you speak to; ah, Mr. Bill Grimes?

Yeés. It was later on during the investigation.

Ah, did you make any either written record or recérding_of
ah, -conversation with Mr. Grimes?

No.

MR. FOX: Court’s indulgence just’'a moment, Your Honor.
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Q. Um - - -
MR. MODICA: Your Honor, may we approach?

{Bench conference off re;ord but in the presence of the jury.)
Q. In addition to Mr. Grimes, did you speak to any other
witnesses regarding Mr. Bryant’s whereabouts that morning or
evening?
A. Throughout the investigation I spoke to several people who he
is associated with - -

Do you recall - - -

Q

A. - - to find out his whereabouts.
Q Do you recall who you spoke to?
A

Ah, I know him as C. C. but I believe his real name is Clifton

Q. Anybody else?

A. Um - - no one else I can recall. No other name I can recall

right now.

Q. Did you take a statement from Clifton Ford?

A. No.
Q. Did you have any indication from anyone else about - - I think
I've - - your testimony is Clifton Ford is the only person you

spoke with regarding Mr. Bryant’s whereabouts the evening of the

10 and 11%h?

A. Well, on the second visit at his mother’s house, we spoke to

his brother.

Q. And that was whose brother?
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' A. Mr. Bryant’s brother.

Q. What’s his name?

A. Ricky Gilliard. I don’t know if whether it was his brother.
It’s a family member.
Q. I understand.-
;Thank.&ou. ‘No further questions.
CROSS EXAMINATION BY MR. MODICA: :
Y’all busy down at the police department?
~Quite busy.
Got more crime than:you can handle, in fact?

Pretty much.

S B.oTp o

.Now, you correct me if I'm wrong. . The reason why you take

fphoto, ah, the reason why you take fingerprints or try to develop

fingerprints and the reason why you take blood swabs is when you

don’t know the identity of the parties?

Al Correct.

#

Q. If you - - if you do know the identity and you do all that

work, that’s just a plain old waste of time. 1Isn”t it?

A.  Correct. C . oo
Q. Time is preéious in your department?
A. Yes, it is.

‘, . Q:: Now, taking or attempting to .develop,K latent.:fingerprints is a

‘. 'dirty, messy process, isn’t "it?

A.: Yes.

Q. And it somewhat trashes the place that you do that?
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A. Yes.

It makes it filthy, dirty?‘
A. Yes.
Q.  Okay.

And, ah, we know now in this case that even though he didn’t
live there, he had been there on occasions. So finding his prints
there wouldn’t make any difference now, would it, sir?

A. Correct.

Q. And I bet you could have spent days coilecting blood samples
from all that blood all over the place, couldn’t you?

A. Correct.

Didn’t make sense to collect it under these circumstances?
‘No, it didn’t.
Given the eye-witness testimony from his own child?

Yes.

His wife?

And his wife’s then boyfriend?
Yes.

Q.

A.

Q.

A,

Q

A. Yes.
Q

A

0 It made no sense to do all that, did it?

A No. -

0 Now, in regard to the, um, items used to -commit this assault,

you said you collected a wooden handle. It was actually two

pieces, what I took out and showed to the jury today?

A. Yes.
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Q. That’s what you collepted? |
A, Yes.

Q. And, ah, you are aware from your investigation that shortly
after this incident when. y’all arrived, y’all called upon the
Sheriff’s Department’s to send somebody over to the defendant’s
residence at his mother’s house. Correct?

A.. Yes.

Q. And that had negative results?

A, Yes.

Q. And by the way, that’s.outside your jurisdiction where he

A. Yes.
Q. So, you -'- to some degree you have to rely on the good graces

and kindness of the Sheriff’s Department to help you out?

A. Yes.

Q. And .at least to some ‘degree, they did in this case?

A. Yes.

Q. Your search warrants have no jurisdiction in the county. 1Is

A. No.

Q. You’d have to get them countersigned? ' '?
§

A. Yes..

Q. And; um, you didn’t do that and maybe in hindsight you could
have done that?-

A. Yes.
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Q. . But it doesn’t mean that you would have found any blood on the
‘clothing?

A. Correct.

Q. It doesn’t mean you would have the clothing whatsoever, would
you?

A. Correct.

Q. It doesn’t mean you might have found the other pieces to the
wooden handle?

A. Correct.

Q. During a search warrant - - by the way, you’ve_ﬁeen to the

Bryant home. Correct? His mom’s home.

A. Yes.

. Q. That - - and correct me if I'm wrong. That’s a.pretty.big
house?

A. Yes.

Q. When yoll do a search warrant, you‘have to look in .every nook

and cranny?

A. ‘Yes.

Q. To some degree you have to tear apart the person’s house?:

A. ‘Correct.

Q. And you made an intelligent decision-not go to and .tear up his
house - - his momma’s house?

4

A. Correct.

Q. By the way, they live on a great big piece of property as

well. Right?
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A. Yes.
d. There’s tons of places that pieces of shovel - - the rest of

the shovel and bloody clothes .could have been hid?
A. Yes.
Q. But all of that would have been important if you didn’t know

the identify of the person who did this horrible thing?

A. Absolutely.
But you did. You knew?
-'Yes.
And there was no question in your mind?
A

No.

Q

Q.
Q Oh, by the way, would it be fair to say that the defendant was
trying to hide himself from y’all from being arrested?

A., - Yes,

MR. FOX: Objection. Calls for speculation.

' Q. Well, did you - - -

THE COURT: I sustain that objection.

Q. - - did you YOurself arrest him?
A. Yes.,
THE COURT: You can ask him what gquestions about what

occurred and let the jury make such determines as you’ve tried to i
elicit. That’s for the.jury to determine.
MR. MODICA: Yes, sir.
THE COURT: Go ahead.

Q. Well, didlhe call you on a number of occaéions and tell you he
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was coming in?

I called him.

He said he was coming in?

Yes.

'Did he come in?

No.

Um, were you involved in his arrest?

Yes.

And where was that?

2100 block of Duke Street within the city limit of Georgetown.

And who was with you at the time that you tried to arrest him?

My sﬁpervisor, Sgt. Jimmy Burk.

What, if anything, did the defendant do when he saw y'all?

He attempted to walk gway. We told him to stop, and he
complied. .

Q. You got the jump on him?
A. Yes.,

0. It looked like he was going to bolt?

A. At first he did, and when he saw - - récognized me, he
stopped.
Q. Qkay.

Because you essentially had a jump on him?
A. Pretty much. We had another unit waiting in the 2100 biock
of Church Street which is adjacent to Duke Street.

Q. Thank you. -




e e ————— —

—_

10
11
12
13
14
15

16

19
20
21
22
23

24

25

205

17

18 -

o aEe .

o ¥ O ¥ 0 ¥ O

INVESTIGATOR SPARKMAN - REDIRECT EXAMINATION BY MR. FOX 196

MR. FOX: Briefly, Your Honor.

REDIRECT EXAMINATION BY MR. FOX:.

A.

And that arrest was here 'in ‘the city limits?

i

Yes.

During the daytime?
Yes.

And he was just walking down the street?

We got a call. I got a call.. I got an anonymous tip.

But, I mean, he was there just walking down the.street when

*you got to Duké Street?

He was walking’through a path between Duke and Church Street.
Okay.'

And’' it was .your testimony that it-was only the goodness of
heart the reason you didn’t search Ms. Bryant’s home?

Yes.

Have you ever executed a search warrant before?

Yes.

Alright.

Are you-as careful as you can .possibly .be when you do that?
Yes.

You don’t unnecessarily disrupt and tear things up?

If you call it that?

I say you ddn”t.to that. - Right?

Sometimes we are required to do that.

Right. Sometimes:-you are required to.do that.
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Um, now, the fact that a search - may be difficult that there’s

a big house, is thaf any,reasbn not to search?

A, I had no reason to do so.

Q. Would the Sheriff had executed a warrént if you had gotten

one? Would the Sheriff’s Office have given you any trouble about

executing that?

A. It depends on.their manpower.
Q. How long did this investigation last?
A. Several weeks, a couple of weeks.

Q. If.you had gotten é warrant the day after this happened, do
you have any reason to think that the Sheriff couldn’t have
conducted a searcﬁ at that residence within several weeks?

A. If they had the availability, yes, they could have.

Q. Can you. offer me one example of a time when they have taken

several weeks to conduct a warrant search?

A. No.
Q. Thank youl No further guestions.
THE COURT: Alright, sir. You may come down. Thank_you.

(The witness .leaves the witness stand.)

THE COQURT: Next witness.
MR. FOX: May we approach, Your Honor?
THE COURT: Alright, sir.

~(Bench conference off the record but in the presence of the
jury.)

MR. FOX: The defense rests, Your Honor.
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THE DEFENDANT RESTS
' THE COURT: Alrigh£, sir.

Anything in reply?

MR. MODICA: No, sir.

THE CQURT: Alright, sir.

Mr. Féreman,.ladies and gentlemen, thatA will conclude the
ﬁaking of the testimony and we will - -~ we're going to adjourn for
£his evening. If we kept on going, it's a little after four now,

we would have final summation of counsel and instructions in the

: law, all of which would take you to about 5:30, and I don’t want

you deliberating tonight.

So what we’ll do, we’ll start back at 9:30 in the morning and

. we will have final summation and instructions in the law, and

". you’ll be getting this case for your deliberation sometime aroqnd

11:00 tomorrow.

And, ah, this will be the only case this week requiring the

- services of -the jury.

CHARGE OF THE COURT
THE CQURT: ‘ Now, you will understand that just a
moment ago that the defendant rested. The defendant did not

testify. ©Now, I charge you as strongly as I. can that that a

defendant and ‘this defendant did not testify does not raise

absolutely any adverse inferences against him.
A defendant and this defendant is presumed innocent. He .

doesn’t have to prove a thing. The State of South Carolina has to
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prove him guilty beyond a reasonable doubt.

Now, the fact that this defendant did not testify must not
even enter into your deliberations in the jury room. It is his
constitutional right not to testify as it is mine and as it is
yours. So do not raise any adverse. inferences.

“Well,” you say, “well, he didn’t testify.”

It is his absolute right not to testify.

So, Mr. Foreman, I direct you not to let any conversation come
into your deliberations about the fact that he K didn’t testify
because he doesn’t have to, and I say that just as. strongly and
emphatically as i know how. '

Alright.

Is there anything else required - -~ any further instructions
other than to say tonight, now, ah, make no independent inquiry. Do
not discuss this case with aﬂyone. Let no one discuss it with you.

It’s not likely but if anybody tries to discuss it any issue
in this case with any of you, you take their names and reﬁort that
back to me. |

Do not even discuss it among yourselves until I have given you

the case for your deliberation, and we’ll be doing that around

.11:00 in the morning.

You’ve been very patient all day. You’ve all of y’all
listened very attentively, and that’s just a sign of a good Jjury
intent on performing their duties under their oath, and as

presiding judge I deeply appreciate that.
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Sb, you are excused to be in the jury room at 9:30.
And, Ms. Knox, you have some doughnuts or sometﬁing for this
fine group of folks.
Good evening. Have a good evening.
(The jury released for the day and departs the courtroom to |

}
I

return at 9:30 on Thursday morning.)

THE COURT:  Good evening.
Be seated.
The jury has withdrawn from the courtroom. . Are there any

motions for the defense at this time?

MOTIONS AND RULING OF THE COURT

| MR. FOX: Your Honor, we would just at the conclusion of
the defendant’s case renew our motion for a directed verdict - or in ;
the alternative for a new trial based on the Court’s finding of the
testimony regarding the February 10th incident. We would renew
those motibns at this time, Your Honor.

THE COURT: You ‘have previously and préperly so addressed

. these various issues, and I havé'fuled accordingly, and the ruling

$till stands for the reason given at the conclusion of the State’s
case.

It is obvious that there is specific testimony if believed by
the jury to convict this defendant beyond a reasonable doubt. The
quesfion is for the jury as you well know. I make no statement.one
way or the other. I’m just saying to you that it’s obvious - -

plenty of testimony there if believed to convict him, and I

e e e} e — — ——— timtr o e s —mm—— me bt e




210

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MOTIONS AND RULING OF THE COURT . . 201

conclude that your motions are and should be disallowed.

" MR, FOX: . Thank you, Your Honor.
THE COURT: But I thank you.
- Alright. Now, gentlemen, is there - - let ‘s’ talk about your

requests to charge.

Obviously, I'm going‘Ato charge the general rules of
presumption of innocence, credibility of witnesses and that sort of
thing. In addition to that, I will be charging burglary, first
degree. 1I’ll be charging assault and battery with the intent to
kill and the lesser included assault and battery of a high and
aggravated nature.. I will also be chgrging kidnapping. I will

charge circumstantial evidence. I will again charge failure to

_testify though I’'ve done it already.

Anybody got any other thoughts that you would desire me to

consider?
How about it? What say the State?

MR. MODICA: & Ah, intoxication of the defendant.

THE COURT: Sir?
MR. MODICA: Intoxication of the defendant.

I don’t éee that as an issue in this case.

MR. FOX: I don’t believe we’ve raised that as aﬁ issue,
Your Honqr.

THE COURT: Nobody has raised any intoxication.

MR. FOX: He, ah, Mr. Grimes - ~ -

THE COURT:  He says he wasn’t there.
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MR. MODICA: Correct but he says that he picked him up and
.o i
he was - - - L

THE COURT: I'm not going to charge intoxication. That’s

not an issue. It would just confuse the jury.

MR. ‘MODICA: Your Honor, Mr. -Grimes ~ - - _
THE COURT: Where is the intoxication issue?
MR. MODICA: Mr. Grimes said he was drunk. - He was so drunk

he couldn’t work. He slept in the car.

'THE COURT: That - - -

MR. FOX: He says he wasn’t there. His defense is alibi.
THE COURT: Sir?

MR. FOX: His defense is alibi.

THE COURT: No, sir. I'm not going to charge that.

MR. MODICA: Your Honor, if fhe - - if the Court’s asking - |
THE COURT: What part of no do you don’t understand? I'm

MR. MODICA: Your Honor, the State would also ask that in

regérds to burglary, first, that each and every element of

THE COURT: Don’t you think I know what the elements of
burglary,- first degree, are?
MR. MODICA: What I'm séying is up to and including in the

nighttime, a dwelling, ah, injuring another party, all those

elements.

I
|
|
|
. |
SR
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THE COURT: Yes, sir. I think I'm familiar with all of
that but thank you.

MR. MODICA: I'’'m saying you’'re going to charge them all?

THE COURT:: : The elements of burglary, first degree, will be
charged, and the jury will be.informed that they must pfoveleach
and every element of burglary beyond a reasonéble qoubpﬁ

MR: ‘MODICA: Thank you.

THE COURT: . The elements of’burglary, first degree, here is
primarily the nighttime and with intent to commit a felony therein.
It well be a deadly weapon. I’'m not sure about that but there’s
enough here, the nighttime standing alone that it’s sufficient to
make it burglary in the first degree.

MR. FOX: ' Your Honor, the indictment shows - - of course,
its many different ways yoéu can have a first degree burglary. The
indictment says, of course, the elements are without permission and
caused bodily injury but they didn’t allege nighttime. I know |

there’s testimony about that but the indictment doesn’t allege that

las.._ -

THE COURT: Well, I don’t +think. the indictment has to
allege that.

MR. FOX: - - as an element.

THE.COURT: The indictment alleged burgiary in the first
degree, ‘and the jury is entitled to know the elements of ig but
I’1ll charge what’s appropriate.

But, ah, clearly, the indictment puts you and the defendant on

[ PV St S ¢ ————
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notice that he’s charged with burglary in the first degree, and

.being the competent .attorney that you are, you know what elements

must be proven. to.make it burglary in the first degree.

MR. FOX: ° ~ Yes, sir.

MR. MODICA: .Yogr Hoﬁor,.we’dlalso indiéate fhat the - - -
THE COURT: Please stand in addressing the Bench.

MR. MODICA: The warrants indicate nighttiﬁe, and the police

report indicated nighttime.

THE COURT: I thought I just said that, 'Thank you.
MR. MODICA: I was just putting thap in' the record.
Tﬁank ydu._ |

THE.CQURTE .Anything else?

MR. MODICA: No, sir.

THE COURT: How about it, Mr. Fox?

MR. FOX: No, Your Honor.
THE COURT: | Alright, sir.
Thank you.

See you in the morning at 9:30.

"The défehdant, now, of course( is in thé cus;ody - - reméins
in custody. .

JMR. FOX: - I'm sorry.

THE COURT: The defendaﬁt remains ih.cgs£ody.

(The Court adjourns this case to adqress othér matters before

L3

thepCourt'beﬁore adjouining for the day.)
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THURSDAY
JUNE 1, 2006

(The Court conveneé the trial of this case with all parties
present in the courtroom.)
COURT ADDRESSES DEFENDANT REGARDING POSSIBLE GdIﬁTY PLEA

THﬁ COURT: Be seated.
Alright, sir.
Ready to proceed, Mr. Fox?
MR. FOX: Yes, Your Honor.

Mr. Bryant informed me this morning that he at this point
wished to enter guilty pleas on all charges.

THE COURT:

Alright, sir. Have him come around.

(Defendant stands before the Court.)

"THE COURT: . Good morning.

MR. BRYANT: Good morning.

THE COURT: Mr. Bryant, of course, since last Monday when
we - - -

MR. MODICA: Tuesday, Your Honor. Tuesday.

THE COURT: Pardon me? | E

MR. MODICA: Tuesday.

THE COURT: When we picked the jury for the trial of:your

case and all day yesterday and then today, we'’ve been involved in
the trial of your case.
As you are well aware, a defendant has a absolute right to put

his case before a jury because you as all defendants are presumed

e b m o emesem  dirmomme e 4 mmmgme e e s % meem memme ————— e e — e Ry -




15

25

10

11

2

13

114

‘16

17
18
19
20

21

22

24

219

COURT ADDRESSES DEFENDANT ABOUT POSSIBLE GUILTY PLEA 206 .
#nhocent. You don’t have to prove a thing. You understand that?
| MR. BRYANT: 'Yeah, uh-huh.

THE COURT: Now, you also have that equal right to withdraw
your plea of not guilty and enter a plea of guilty if that be your
free and voluntary decision. Nobody’ s fofced you to do it.
Nobody’s coerced you.' You understand these things? y

MR. '‘BRYANT: Yes, sir.

THE COURT: Now, we’ve had a trial all day yesterday. Your
lawyer under the facts has given you excéllent representation
though the facts are pretty strong but that’s for -the jury to
decide. !

In the trial yesterday it was obvious that all three victims
;aid that they can identify you. The jury well may believe that.
fhey’re'eﬁtitled not to believe it ‘but they well may believe it,

particularly your son.

In addition to that, there was one other person who identified

- you. So, there are four folks who identified you. ' You understand

that?

"MR. BRYANT: Yeah.

THE COURT: Now, I tell you that the jury is there. Aall
the tgstimony is in. - I'm getting ready to'chargé the jufy, and :
they’ 1l have - - they’ll have for them by a verdict within the next

two or three hours. You understand that?
Sir? -

MR. BRYANT: Yeah. Yes, sir.

i
A
| I S
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. THE COURT: Ah, swear this witness for me, please.
{Deputy Clerk of Court swears the defendant.)

THE COURT: Alright, sir.

Now, I want to be clear that you are under oath and as I

~

~discuss these issues with you if you have any questions about what

I say to you do not hesitate to ask. You would not offena me in
any way. If you don’t understand, you say, “Judge, I need to ask
you a gquestion.”

I'm here ,h to answer any appropriate qﬁestions. Do you
understand that?

MR. BRYANT: Yes, I do.

THE COURT: Now, as a first order of business do you
understand that you are absolutely entitled to go forward with this
trial. The jury is waiting for final instructions at this minute.
Is that right?

MR. BRYANT: Yeah. Yes, sir.

THE COURT: Okay.

Are you saying to me it is now your decision and yours alone !
to withdraw your plea of not guilty and enter a plea of gui;ty?

MR. BRYANT: Yes, sir.

THE COURT: Are you sayiﬁg .that this 1s your decision
freely and voluntarily made?

MR. BRYANT: Yeah, uh-huh.

THE COURT: Nobody has promised you anything?

MR. BRYANT: No. 1It’s what they didn’t tell me that making
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‘' me:do this. ' . ”

THE COURT: Well, we’ll talk about that in just a minute.
What is it that somebody failed to tell you? I can tell you

this.

MR. BRYANT: My attorney never informed me that there was a !

0ffer of plea for fifteen years. He only told me that .yesterday,
ahd I had asked him that late yesterday afternoon.
THE COURT: - Well, Mr. Fox is a distinguished attorney with

a wonderful  reputation. I’ve been very much impressed with him,

not only this week but in the various weeks .that I have been here,'

dand it’s appropriate that he respond to that.

Mr. Fox.

MR. FOX: Your Honor, my notes reflect, excuse me, that
I met with Mr. Bryant on May 19* at the Detention Center in
Georgetown. At that time I had all of the discovery and mét with
Mr. Bryant to review that with him and informed him he was on the
tfial roster for this week and-that there was an offer from the
éolicitor’s Office of fifteen years to cover all charges.

Now, there was some discussion of whether it might be reduced
but there was going to be a fifteen year sentence that would

involve a serious, no parole or a most serious, no parole type

offense, probably the kidnapping or burglary, first, but there_was

going to be a fifteen year offer.
I repeated that. to Mr. Bryant Tuesday of this week as we

prepared ‘for trial after discussions with Your Honor and Mr.

i
{

|
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Modica, um, when the Court indicated that you would still be

‘'willing if he were to plead before trial to seﬁtence him to fifteen

years.

THE COURT: To consider it.

MR. FOX: And we had that conversation in chambers, and
there’s no question in my mind that that was relayed to Mr. Bryant
again on Tuesday.

THE COURT: No gquestion that you +told him that the
Solicitor had proffered an agreement to offer to the trial judge
fifteen years? |

- MR. FOX: - Yes, Your Honor.

THE COURT: Alright.

Now, let me say that in connection with that. When a offer
was made, that doesn’t mean that I’ve got to accept it.

MR. BRYANT: I know.

THE CQURT: And if I can’t accept it, I stand the defendant

"aside at no prejudice to him to trial.

Quite often, I accept negotiated pleas. Quite often, I refuse
to accept them after I have looked at the facts or heard the facts
in trial or in plea. |

So, even though they offer that to you, that doesn’t mean - that
the trial judge would accept it.

MR. BRYANT: Yeah, I know that.

THE COURT: And I certainly would notlaccept after having

all the testimony in the trial of this case. I would not have
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.accepted it at the time had it been offered, and I tell you that.

Wduld never chill a man’s right to trial by jury but I - - I
reserve unto myself the ultimate decision as to Qhether to accept
or reject an offer based on the facts that I later learn either at"
a plea or trial:

And, of course, I've.been here, anq I’ve heard all the facts
in this case.

"I would conclude, Mr. Bryant, -that this distinguished attorney

4
i

'felayed to you the fact that there had been an offer but I tell you
that even thought the Solicitor and him had an offer, that doesn’t

mean that I would have accepted, -and I won’t - — I'm not going to

!’

¢ accept it in this-plea. I tell you that up front.

~ MR.  BRYANT: . Yeah, but he ain’t nmever tell me. I had to ask

him yesterddy was there an offer.

THE COURT: Well, I - - I would think that he has, and he’s

i stated to me.

Now, having said that, let me say this to you.

First, you:are charged with burglary which carries an absolute

f minimum of fifteen years and a maximum up to thirty:

‘MR. BRYANT: See, he ain’/t never even tell me that.

THE COURT: - Well.

MR. BRYANT: He ain’t never even tell me that.

THE COURT: Well, I'm telling you now.

MR. BRQANT: . He told me the burglary-carried thirty to life.

-MR. MODICA: ;' .It deoésn’t carry life, Yoﬁr Honor.
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THE COURT: I know.
MR. BRYANT: Well, he said thirty. - He ain'f nevér tell me
nothing.
THE COURT: - Thirty years up to life.
What did he tell you - - what did he tell you that charge?
MR. BRYANT: Twenty years is all. .
THE COURT: Twenty-five.

Assault and:battefy with the intent to kill carries twenty.

MR. BRYANT: He says it .would have carried ten.

THE COURT: No, it carries twenty.

Well, anyway, under the three - charges that you are being
charged with, if convicted you éould get life for burglary, first.
dnder kidnapping you cculd get an additional twenty-five years.

As to each assault and battery with the intent to kill you could

‘get twenty, twenty and twenty.

Let’s figure it up. Let’s say I gave him thirty for burglary
and twenty, twenty, twenty. That would be sixty, ninety and

twenty-five for kidnapping.. That’s a hundred and fifteen years.

You understand that?

MR. BRYANT: . Yeah. I understand that.

THE COURT: I tell you these things to let you know how - -
and, of course, if the jury finds you not guilty we walk out the
door.

Now, if you decide to plead guilty, I tell you that that’s

your decision. 1It’s got to be freely and voluntarily made. You

b
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understand that?
. .MR. BRYANT: Yeah, 1 understand that.

THE COURT: Okay.

I would not want you to plead guilty before me today thinking
that I’m going to give you fifteen years. I’ve heard the facts in
the case, and it’s for the jury to decide but if they find'you
guilty, I WOuld'not consider the minimum giﬁen the enormity of the
facts in this case;

You understand that?

MR, BRYANT: . Yeah.
THE COURT: Sir?

MR. BRYANT: Yes, sir.
THE COURT: " Alright.

Now, knowing that I’m not going to give you any minimum ;

sentence based on the facts that I’ve heard, is it still your

intention and desire to plead guilty?

MR. BRYANT: Nah. - I'm going to take the jury.
THE COURT: Okay. That’s fine.
MR. FOX:. Your Honor, very briefly, to finish this record

fop the future with regard to what I informed Mr. Bryant of as to
the charges and the possible penalties. I wrote down on that same

meeting at the jail I wrote down his charges, indictment numbers

.and I wrote down three counts of assault and battery with intent to

kill, zero to twenty years, being violent, most serious, no parole;

burglary in the -first degree, fifteen years to life, violent, most
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"serious, no parole; kidnapping, I did put thirty on kidnapping

instead of twenty-five, and assault and battery with intent -~ -

okay. I already covered that.

THE COURT: - This is your note where you told him of this.

MR. FOX: This is my notes.

THE COURT: I'm convinced that you did. He knows.

MR. MODICA: Your,Honor, also, I put on the record that I
spoke - - -

.THE COURT: Sir?

MR. MODICA: I'd also spoken to Mr, Fox and talked with him.

THE COURT: You’ve done what now?

MR. MODICA: I spoke to Mr. Fox and talked about the plea

and talked about it.

THE COURT: You talked.to who?

MR. MODICA: Mr., Fox.

THE COURT: Okay.

MR. MODICA: I'm reiterating the fact that Mr. Fox and I

spoke about the plea offer, and he indicated that he did meet with
the defendant in jail, and he did not wish to plea.

THE COURT: I understand that.

MR. MODICA: Your Honor, I understand the defendant wants to
plead now - - -
THE COURT: I tell you what you do. You let me and Mr., Fox

handle this. Okay?

MR. MODICA: . May we approach, Your Honor?
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THE COURT: . No, sir. i don’t need you in this case.
Any particuiar reason you need to approcach the Bench?
MR. MODICA: Yes, sir.
THE COURT: .Come around. '

(Bench conference off the record and outside the presence of

th jury.)
THE COURT: Alright. Mr.vBryanf, I note that you are back
before me. What is it?
MR. BRYANT: I'm going to go ahead and take the plea, Judge.
THE COURT: Sir?
MR. BRYANT:  I'm going to go ahead and, take the plea and

just be down with you.
THE COURT: Well, I want - - this lady is taking down in

fairness to you, now, Mr. Bryant, in fairness to you. I want .to

make sure. You know that there is an absolute minimum of fifteen

years. Do you not? You know that, don’t-you?
MR. BRYANT: Yeah, now I ‘know that.
THE COURT: Well, and you now I've already told you that

having heard the facts in this case that I’m not going to give you

any minimum of fifteen years. Now, I’'ve got - — I want that clear
on the record. -

MR. BRYANT: Clear on the recorxd.

THE COURT: - Alright.-

Now, during the course of this trial, your lawyer has had an

exemplary trial for you based on the facts, and ‘the facts against

|
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you were tough. You had four eye~witnesses against ydu plus a

threat of the night before if believed, and that was for the jury

.to determine.

During the trial of this case, I'm going to let Mr..Fox
elaborate on it. We stopped the case during many times to permit
him to call any witness and he had summoned such witnesses. They’
weren’t here. We let him go get them. Gave him every opportunity
to givé you a full defense, and in my view, he did.

Now, I don’t know what the jury would do with it. 1It’s their
decision. They’re out there waiting, and if you say, “Judge, I
really 'want a jury to decide this,” I’d be delighted to d9 this.

Now, do you understand?

You got to tell me you understand it or - - Mr. - - I‘'m not
going to take this plea. Now, I'm telling you.

What is it you don’t understand about what I said?

MR. BRYANT:. Just go ahead. I'm:.going to take the - -~

THE COURT: Sir?

MR. BRYANT: - - I'm going to take the plea. Go ahead.

THE COURT: No, sir. No, sir. I'm not comfortable with
that.

Have a seat. I’'m going to let a jury go-with you. I’m just
not going to do that.

Mr. Bryant, I want to tell you one more time, now. ﬁYou are
entitled to plead guilty if you want to and if you are guilty and

if the plea is freely and voluntarily made. I’m not denying you
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that right but you equivocate with me. I’m not going to permit

“that.

.right. ° You are presumed innocent.

‘there’s not going to be any questions about it, and I'm not going

: fto'give you fifteen'years.

4
1 -

.. *THE COURT: * ' “Now, what is it you don’t understand?

You are ‘clearly entitled to have this jury determine your

Now, if you wish to plead guilty, you can do that but you
can’t stand.here mumbling with me. “Well, I’'m going to go ahead
and take the plea.” .

You’re not going to do that.

If I take the plea, you’re goiﬁg to tell me you’'re guilty and

MR. BRYANT: I understand that but if - - -

:-THE COURT:" - '-Now,.What else is it you don’t understand?
MR.. BRYANT: Well, what I don’t understand - - -
THE COURT: " Well, you come forward. I want to be fair Gith

’you but I'm not going to put up with you.

(Defendant comes before the Court.)

MR. BRYANT: - 'This - - this part I don’t understand.

You say if I take_the plea, I got to tell you I'm guilty, I

did it.
THE COURT: Yes, sir.
MR. BRYANT: Well, see. That’s the part. I was so drunk

up,'I-don“p.kﬁow ii.I'did'it or not.

THE COURT: Have a seat- over there. I’m not going to do |

S
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1 that. .

2 MR. BRYANT: You see. I don't know.

3 THE COURT: = Alright. Bring the jury in.

4 Gentlemen, come around at the Bench, .please.. Come around.
5 Mr. Fox.

6 (The jury returns to the courtroom.).

7 (Bench conference off the record but in the presence pf the
8 jury.)

9 THE COURT: Good morning, Mr. Foreman, and ladies and
10 gentlemen. _

11 I asked that you be back promptly ét 9:30, and.you were, and,
12 of course, as you knqw, ] was here also at 9:00.

13 We had been involved in other matters not-involving this case
14 for the last half hour, matters that we needed to get rid of,
15 involvements in other cases, and that’s why I detained you back
lé there for the last thirty mihutes. '

17 I continue to tell all of you that this Court, this county,
18 this state appreciates your willingness to.come in here giving up
19 your everyday duties to serve as jurors and as finders in the facts !
20 in the various cases that are tried before you, and I personally
21 éppreciate your services. |
22 CHARGE OF THE COQURT

23 | THE COURT: Ordinarily in the trial of this kind after ?
24 '

25

testimony we have summation by counsel, and then I charge you the

law.
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- Jurors have told me in the past few Qears, “Judge, I wish you
would have told us what the law was with régard td theée issues.
I believe I could follow their positions better.”

And tha£ makes sense tc me. So, in accordance with that
theory, I’m_going ahead and give you the charge now even before
summation by and with consent of counsel fgf the State and the
defense, anq even after summation, I’1ll be back with you with some
concluding instrﬁctions, and we'll discuss the verdict forms for
you. |

Now, Mr. Foreman, and members of this jury, as you are well
a&are, the State of South Qarolina charges this defendant with
various offenses.

| One is kidnapping. Another iﬁ purglary in the first degree
ana the third'is assault and bgtteryAwith the intent to kill
against tpree separate victims.

.guilty. _ He, therefore, asks that the jury determine the facts in

the case to which he is absolgtely entitled.

| He is presumed innocent. ﬁe doesn’t have to prove a thing.
The State’s got to prove him guilty if they can beyond a reasonable
doubt. | .

Now, -as I have indicated to you, there are six separate

indictments here. Your verdict - - you consider the facts as to

each indictment sgparately as to each alleged victim separately and .

write your verdict accordingly.

Now, to these charges this defendant specifically pleads not
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As an example, in ’‘consideration of the charges in the !

"indictments you may find him not guilty of all charges. Equally,

you may find him guilty of all charges, and you may find him not
guilty of some and guilty of the other. I.just'eﬁphasize to you |
that you consider the facts as to each separate indictment and
thereafter write your verdict accordingly. )

Now, I £ell you that during youf deliberations if any
questions of law come up there will be pencil and paper provided.
You write that question down and let me know.

Now, having said that, I tell you and I'm emphasizing again
and will continue to do so that you twelve'are the sole and only .
finders of the facts in this case.

In that regard, I am not entitled to a factual opinion and I
absolutely have none, absolutely have none. If during the trial
of this case any word, ruling or mannerism of mine might tena to
indicate to any of you folks how I feel about any factual situation
between these litigants, please disregard it. I am not entitled to
a factual‘opinion, and I have none. You twelve are my Jjudges of
the facts in this case.

Now, to this indictment this defendant has pled not guilty
which places upon the State the burden of proving the defendant
guilty if they can. A person charged with committing a criminal

offense in South Carolina is never, ever required to prove himself

‘innocent.

I charge you that it is a vital important rule of law of
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qyiqence that a defendant in & criminal caée or a criminal trial no
'matter how serious or. great may be the offenée.with which hé is
cﬁarged must always be presumed innocent until his guilt has been
established beyond a reasonable doubt.

This presumption of innocence remains with the defendant at
all times from the moment of his arraignment throughout the trial
until the 3jury ‘has wupon the ‘testimony and evidence presénted
reached a verdict of guilty beyond a reasonable doubt for it is the
éolemq_duty of the jury if not clearly convinééd of his guilt
bgyond every reasonable -doubt to the contrary éo acquit the
deﬁendant. 1

| And so it is the -burden of proof is upon the State of South
Carolina to establish by evidence to your satisfaction the guilt
beyond a reasonable doubt of this deféndant here on trial for
b@rglary, first degree, for kidnapping and for three separaté :
counts of assault and battery -with the intent to kill.
.: Now, the State has-the burden of proving the‘defendant guilty
-beyond a reasonable doubt as I’ve indicated. Some of you may have
se;vgd on ;civil juries where you were: told that it is only
hebessa;y to prove that a fact is more likely true than not.

In criminal cases the State’s proof must be. more Qowerful than
‘that. It must be beyond a reasonable doubt.

Ladies and'gentlemen, proof beyond a reasonablé doubt is proof
that. leaves you firmly convinced of the aefendant’s guilt. There

are very few things in' this- wérld that we know with absolute

R — _
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certainty, and in criminal cases the law does not: require proof
thét overcomes every possible doubt.

Based on your consideration of the evidence if you are firmly
convinced that the defendant is guilty of the crime charged,.you
must find him guilty.

‘If on the other hand you think there is a real possibility
that he is not guilty, you must give him the benefit of that doubt
and find him not guilty.

Now, ladies and gentlemen, I continue to emphasize to you that
you are the sole and only finders of the facts in this case. BAs
I’ve said to you, I do not have the right to pass upon any question
of facts or to express any opinions about that, and I have none. I
do not intimate in.anyway what I think about what the guilt or
innoéence of this defendant.

As I indicated earlier and I tell you agaiﬁ in charging that

you are also the judges, the sole judges of the believability, the

credibility of every witness who has testified in the trial of this

case.

In considering and examining their credibility, of course, you

are entitled to take in many things. You may, in your experiences,

take in other things to - - to reach the decision as to
credibility.
Some of the things that we consider in everyday life

concerning credibility and you are entitled to do that with regards

to the witnesses here is the appearahce and manner of a particular

e o oo
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‘witness sometimes referred to as the. demeanor. You may consider.
d .
" Was a witness forthright or hesitant? Was a witness’.testimony

consistent or did it contain discrepancies? What was the ability

of the particular witness to know about.the facts which he or she
may have testified to?

Obviouély, you would consider whether or not a witness had a

. . . . i
.cause or reason to be biased or prejudiced in favor of the

‘testimony that he or she gave. .
’ You would consider if you . choose was the testimony of a
‘witness corroborated or made stronger by other testimony and
?evidence or was it made weaker or,impeached.by such. other testimony
! and evidence.

Ladies ‘and gentlemen, as jurors youlhave a right to believe a
. small portion of a witness’ testimony and disregard the larger or
.the other. way éround. You may, believe all of a witness’ testimony

ithatmo; none. You may, if you choose, believe the:testimony of one
- N .

. " witness against that of many or the other way around.

Most certainly, you do not- determine the truth or falsity of
a .matter by counting up the .number of witnesses who may have

testified on one side or the other.

Ladies, and gentlemen, throughout this entire process you have

,but one single objective in considering credibility and

;believability, one. . Seek the truth. Seek the. truth. -

All of these things you will consider bearing in mind that .you f

must give the defendant the benefit of every reasonable doubt.

e — e ——y .
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Ngw, ladies and gentlemen, I by the Constitutipn of this
magnificent state makes unto ﬁe the sole and only instructor in the
law, and under your.oath as jurors, how, I tell you that you are
required to accept the law as I charge it to you. Even though you
or I for that matter might disagree with what the law ought to be
for purposes of this trial, please accept the law as I give it to
you remembering that &ou take the facts as you find them to be
applying those facts to the law of this case.

Now, ladies and gentlemen, there are two types of evidence
which are generaily perﬁitted during a trial, direc¢t evidence and
circumstantial evidence.

birect evidence is the testimony of a person who asserts or
claims to have actual knowledge of a fact such as an eye-witness.

Circumstantial evidernce is proof of a chain of facts and
circumstances indicating the existence of a fact. The law makes
absolutely no distinction between the weight to be given to either
direct or circumstantial evidence nor a greater dégreg of ce:tainty
required of circumstantial evidence than of direct evidénce.

You should weigh all of the evidence in the case and after

weighing all of the evidence if you are not convinced of the guilt

-0f the defendant beyond a reasonable doubt, you must find him not

guilty.
The defendant has .filed in this case what we call a plea of
alibi.  This means that he was not at the scene of the crime at

the time it was committed but that he was elsewhere and had nothing

N U
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,to do with it.

There i$ .no burden upon this defendant to’ prove his.alibi.
The burden is upon the State of South Carolina to prove that he was
actually present at the scene of the crime and that he actually
participated in it and that he was not elsewhere, and the State
must prove these allegations as all other allegations.are required
to be proven by evidence beyond a reasonable doubt.

The defendant in this case has not testifiedf- This is his
:absolute constitutional right, and it is not a circumstance that
ﬂyou can take into consideration or evén allow in your discussion in
khe jury room.

Under the Constitution of the South Carolina and of the United

Stateé, it is his constitutional right not to testify. The burden |

of proof is upon the State of South Carolina to establish his guilt

The fact that this defendant. did not' take the ‘witness stand'
'énd testify in his own behalf-doés not create any inferences
;gainét him. The jury must not permit that fact to weigh in the
slightest degree against this defendapt ﬁor,_Mr. Foreman, would you
éllow any - - any discussion about that to even-enter.into your
@elibe;ations.,. A - -

It is not an issue for your consideration. It is his-absolute

constitutional right.

Now, let’s talk about burglary.in the first degree. ‘The

defendant is charged with that to which-he has pled not guilty.

Gt et gt e == e bt s o ok et e e i e b ey b = e e
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Burglary in the first degree is entering-a dwelling without
permission and with intent to commit a crime therein and. that that
entry contained one - - at least one of the six factors.

Either he was armed with a deadly weapon or caused physical
injury to nonparticipants or he threatened the use of a deadly
instrumeﬁt or displays what appears to be a knife or other firearms
or the entry occurs in the nighttime.

’The State doesn’t have to prove them all but the entry of a
dwelling without consent and with intent to commit a crime therein
accompanied by any'one'of these factors gonstitutes burglary in the
first degrée if proven beyond a reasonable doubt.

I go over the factors with you again which makes it - - takes
it from second to first degree;

One, if it occurred at night.

Another circumstance depending upon the proocf, armed with a
deadly weapon or caused physiéal injury to a nonparticipant or
thfeatened the use of a.deadly, and I‘ve said or if it occurs in
the night. | -

Now, the State must prove as all other tbings one of these
circumstances. Doesn’t have to prove them all. |

Théy must- prove that theie was an entry without consent with
the intent to commit a crime therein and one of these instances

also occurred in that situation.

If the State has proven all of this, it must prove it beyond

a reasonable doubt.
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Another charge is kidnapping. Kidnapping is the intentional
taking of a person.and compelling-him or her to be détéiﬁéd against
her will. It is the willful and unlawful seizing of. a person
against his or her will with an intent to cause him or her to be
confined, imprisoned or detained.

The essence of the offense  of kidnapéiné is the unlawful,
secret holding of imprisonment of a person.

Kidnapping means the carrying away_of'a ﬁerson by unlawful
force against his or her will.

Elements of kidnapping are as folidws and the State’s got to
prove them beyond a reasonable doubt.

That there was an unlawful seizure, confinement, inveigie,
abduction or carrying away of another person by any means
whatsoever without authority of law.

| Ladies and gentlemen, the gist of the offense of kidﬁapping is
some form_of compulsion but the law says that the ;equisite force
or ‘compulsion need not consist of the use of actu.al. physical
expehse. |

The offense of kidnapping csmmences when one is wrongfully and
uniawfully deprived of his or her freedom and continues until'tha£
freedom is restored. o i

" Now, iadies-and gentlemen, the defendant is charged.with the

offense of assault and battery against three separate individuals.

The defendant as ;'ve indicated has been charged with the offense :

of assault and battery with the intent to kill. In order to prove -
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1 - and to prove assault and battery with the intent to kill, the
2 _State must-prove beyond a reasonable doubt that the defendant - -
3 this defendant committed an unlawful act of a violent nature to the
4 person of another with malice aforethought.

5 An assault occurs when a person unlawfully atteﬁpts to commit
6 a violent injury upon another person and has thé‘present ability to
7  complete the attempted injury.

8 An assault is the intentional creatioh of & reasonéble fear.of -
9 immediate bodily harm.
10 As an example, if I point a pistol at you with a bullet,
11 that’s an assault. .If in an angry, I bow a fist at you, that’s an !
12 assault.

13 The battery is where the bullet strikes or the instrument hits
14 'or the fist hits. Battery is the actual physical contact with the
15 person that the defendant would desire to be struck.’ r

16 As I’ve indicated, now, a battery is an unlawful touching of;
17 another person by a person who has committed the assault. An
18 unlawful touching can be caused by a part of the person’s body or
19 by any object that the éccused has put in motion.

20 A battery, as I’ve indicated, is the completion of the assault
21 by using or applying force to another person however élightly in a
22 rude, angry or resentful manner without legal justification'for
23 doing saq.

24 Usipg my earlier example, if I carry through the aséault by
25 hitting you, then?that constitutes the battery.
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Malice, I’ve indicated, is hatred, ill Wlll or hOStlllty

- towards another person. It is the 1ntent10nal d01ng of a wrongful

act without just or excuse with an intent to inflict an injury or

under circumstances that the law will refer - - and infer an

intent.

Malice aforethought does not require any particular time

before the act is committed but malice must exist in the mind of

the defendant just before and at the time the act was committed.

- Thereforé, malice must be a combination of the previous intent of

the act.
Malice aforetheught may be ekpressed or implied. The terms
expressed referred to do not mean dlfferent kinds of mallce but

merely the manner in which malice may be shown to exist.

There is - - that is elther by dlrect ev1dence or by inference

from the facts and circumstances which are proved

4* Expressed malice is shown when a person speaks words which

eépress hatred or ill will for another or when.the person prepares

beforehand to do the act which was later accomplished.

For example, lying in wait for a person or any othexr act of
preparation going to show that the deed was in the.defesdant’s mind
would be expressed malice.

Malice may be inferred from conduct showing a t;tal disregard
for- human life. Inferred malice may also arise when the deed is

done with a deadly weapon.

- A deadly weapon is any érticle, instrument or substance which
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is likely tc cause death or create deadly bodily harm.

Whether an instrument has been used as a deadly:weap;n depends
on the facts and circumstances of the case.

As an example and an example only, our Supreme Court has held
in certain circumstances a fist may be a deadly weapon. It would
depend on the facts and the size of the person.using the fist and
the size and the person and the gender, perhaps, of the individual
who was struck. |

Ordinary objects may become deadly when the facts show that
they may have been used to inflict serious bodily injury or death.

If facts are proved beyond a reasonable doubt sufficient to
raise an inference of malice to your satisfaction, this inference
Qould be simply an evidentiary fac£ to be considered by you along
with the other evidence in the case, and you may give it such
weight that fou decide it should receive.

A specific intent t? kill is not an element of assault and
battery with intent to kill but there musf be a‘'general intent to
commit serious bodily injury.

Injury - -~ intent meané in£ending.the result which actually
occurred not acﬁidentally or involuntarily. Intént may be éhown
by acts of conduct of the defendant’s and others.

Circumstances for which you may naturally and reasonably infer
intent: E%idence of the character of the assault; the character of
the instrument used; the manner in which it was used; the purpose

to accomplish and the resulting wounds or injuries may be
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.considered if you choose to.

‘Determining the injury with which the results were committed,
intent may be inferred when it would demonstrated that the

defendant voluntarily and willfully commits. an.act, the mnatural

.tendency»of_which is to destroy another’s life.

-2

If the defendant with malice aforethought attempts to kill

another but by mistake injures or kills-a different person, the

defendant still 'has the intent to:-commit. The intent to kill is !
.merely transferred from.the original person the defendant attempted

- »to kill to.the-actual person killed or injured:

The defendant would be guilty of assault and battery with:the

.-Jintent to kill jgst as the attempt had resulted in the death or

injury of the person he attempted to kill..

Ladies and-gentlemen, the -charge and the act of assault with

intent to'kill is quite often compared . to the act of murder. - The

-only difference in the act of murder and the-act of intent to kill

;-is that the.victim did not die.

Murder is a felonious killing of another human being with -

malice. Assault and battery with the intent.to kill contains

every same element of murder -except that the victim did not die.

In order to convict any defendant and this defendant the State

S must prove the assault was committed. . It must prove it was with
i-the 4intent.to kill, 'and it must prove that that.assault was

. accompanied with malice aforethought either expressed or implied,

and I have given you the definition for malice.

.
e e 4 . o
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Malice must be present and must be proven beyond & reasonable
.doubt in assault and battery with the intent. to kill as it must be
proved in mﬁrder.

Now, under the theory that the lesser is:included in the
greater, there is a lesser charge depending on your view of assault
and battery of a high and aggravated nature rather than assault and
battery with the intent to kill, ana depending on your view the
verdict form that I prepared for you will express .that, and we’ll
go ovér that in just a minute.

If you find that the State has not pfoven that the defendant

is guilty of assault and battery with the intent to kill as to any

there are three separate assault and batteries, you must then find
whether the State has proven that the defendant is guilty of
assault and battery of a high and aggravated'nature which is a
lesser charge of intent to kill.

Assault and battery of a high and aggravéted nature includes
all of the elements of assault and battery with the intent to kill
except malice aforethought.

In addition - - in addition, the State must prove be&ond a
reasonable doubt an aggravating circumstance. Included within the
offense of.aggravated - - of assault and battery with the intent to
kill, as I've told you, 1is the lessér offense of assaﬁlt and

battery of a high and aggravated nature.

As I indicate again, aggravated assault includes all of the

or all of these alleged victims, you know - -~ recognizing that !
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‘elements of assault'with iﬁtent to kill eécept malice aforethought.
-: " In addiinnf'the State must pfove beyond.a reasonable douﬁt an
aggravated circumstance in the alleged aééault ana'battery.
Circumstances of aggravation which would make éssault and
battery of a high and aggravatedlnatﬁre inciude the use of a deadly
weapon or dangerous instrumehtaiit&, thé 'atfempt to commit a
felony, the infliction of serious bodilylinjﬁry, a éreat disparity
between the ages or physical tonditions of the parties,. a
.'difference-in the gender of the bartiéé,'fﬁe taking of indecent
. liberties or familiarities with a female throﬁgh the use of*force,
the purpo;eful infliction of shame énd disgrace. These are
" examples of aggravation.
Now, the State must'prove be&ond a reésénable doubt that an
assault occurred, that a'battery occurred and must prove there was
., at least one elenent of aggravation in order for him to. be
convicted of the lesser charge_of aséault and battery of a high and
;xaggravated nature. |
Now, I’ have previously charged to‘you fhe law with fegards to
ﬁ“burglary~in’thé first deérée.‘ I have préviously cha?ged to you
| alibi. I have given you the elements the State must prove as to
;" kidnapping beyond a reasonable doubt.

Now, Mr. Foreman, and ladies and geﬁtlemen, the rules of

" ‘evidence do not permit witnésses to ‘testify to, opinions or

conclusions generally.“' An excebtion._ﬁo this rule exists for ;

.t

witnesses we call expert witnesses.
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A witness who by education and éxperience has become eipert in
some art, séience, profession or medical calling may, state an
opinion to relevant and material matter in which the witness claims
to be an expérp and may also state the reasons for his opinion.

You should consider an expert opinion received in evidence in
this case like any other evidence and give it such weight you think
it should receive.

If you decide that the opinion of an expert witness is not
pbased ﬁpon sufficient education or experience or if you conclude
that the reasons given in support of the opinion are not sound or
that the opinion is outweighed by other évidence, you may disregard
that opinion entirely..

An expert witness’ testimony is to be given Ao greater weight
than that.of other witnesses simply because the witness is an
expe¥t. Fur£her, you are not- required to accept an expert’s
obinion though it is not contradicted.

Now, ladies and gentlemen, when voluntary intoxicationlhas not
produced permanent insanity, it is not a defense to a crime. A
persén whé voluntarily becomes intoxicated is just as responsible
for thehacts committed thle intoxicated as when the person is not
intoxieated. | :

Now, ladigs'and gentlemen, you have been‘elected\as jurors
sworn to impartially try and determine the facts in this case. You

must not be influenced, if any, by any opinions or suggestions that

you may have heard on the outside but this case is to be decided by




10
|11
112
§i3
14
1115
16
117
18
19

120

243

‘CHARGE OF THE COURT . : 234

,eyidence produced in this courtroom in this trial and from no other
purpose. |

Now, I will be presenting to you various:vérdict forms which
counsel for £he State and the '‘defendant have seen.

Did you have those - - did you hand them ~ - hand them to me.

Dora, where are those verdict forms?

MS. BIAGIANTI: I believe they’xre on the cormer of your

desk.

THE COURT: Which corner?

MS. BiAGIAﬁTI: The left.

THE COURT: I don‘t see them.

(Counsel comes forward and hands the:Court verdict forms.)
THE COQRT: Alright. |

Now, ladies and gentlemen, as you know, .there are various
%ndictments here. TLet's talk.apout the - - the indictment for
éidnapping, There’s a verdict form here for- that.

Your verdict will either bg not guilty or guilty and you would
éhereafter sign your name, Mr. Foreman.

The Qerdict with regaf@s fo burglary in the first degree’' is
%ither not guilty or guilty, and you would sign your name as to
that.

: Now, thé verdict regarding assault and battery with the intgnt
ﬁ%-kill ag to each of the sepgrate alleged victims, there is.a
fgrm. You would consider assault and battery with the intent to

kill first. If your verdict is guilty, you stop there. If as to

s mh e e eem e e e i s el mmm e = et Siem = = wam o=
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intent to kill, your verdict is not guilty, you would then consider

. assault and battery of a high and aggravated nature. Is your

verdict is guilty, say so. If it is not guilty, say that and sign

your name.

The verdict forms are pretty clear.

Now, there is, of coursé, one form as to burglary first; one
verdict form as to kidnapping; there are three separate verdict

forms as to assault and battery with the intent to kill simply

because there are three separate indictments involving three

separate alleged victims.

Once you have reached your ﬁerdict, you would sign your name
to them, Mr. Foreman, and knock on the door and come out with them.

Now, I’'ll be back with you with some concluding remarks after
final summation.

Is opening statement waived by the State, Mr. Fox?

‘MR. FOX: Yes, sir.

THE COURT: Alrighf, sir,

-Then, under the rples, you will have the first argument, and
distinguished counsel for the State the second.

You may proceed.

MR. FOX: Thank you, Your Honor.
SUMMATION BY MR. FOX

MR. FOX: Good morning, ladies and gentlemen.

I want to first thank you quickly for your service this week;

for your attention. 1It’s been said there is no other dut& or at
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. askihg you to do when you go back and deliberate is return not

Judge told you, alibi. We-do not have to'explain or prove why

- these witnesses may have said what they did. I have no idea and

'tb guess.

consider regarding the testimony you.heard and 'the: various eye- '

SUMMATION BRY MR. FOX . : | 236
Jleast jury serviqe is one of the three great duties that we have in
this country along with military service and voting, and I
absolutely believe that our system cannot and does not work without
citizens that serve on juries as inconvenient as that may be - -
inconvenience to your daily lives: So I thank you for that.

The Judge has charged you on the law, and that’s the law that
you should apply and will apply to the facts in this case.

I want to be very clear from the beginning that what I'm

guilty verdicts on each count.

I'm not even going to address the lesser included charges of
assault and battery with the intent to kill because Mr. Bryant has
-aileged-and has proven to you the alibi defense, an alibi defense
that he was not there, could have not been there and gotten back to
hig home out on the Andrews Highway in time for his boss, Mr.

Grimes, to pick him up.

The defense, Mr. Bryant and myself, we have - - there’s no !

bﬁrden of proving.this case. We do not. have to establish, as the

.we-have no burden in that regard,. and I’m not even going to attempt -

I’m certainly going to point out some things I hope you will

witness accounts but I believe when you compare them and combine X
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them with Mr. Grimes’ teétimony, you will absolutely have a doubt
and a reasonable doubt about the guilt of Mr. Bryaﬁt.

And if you have a reasonable doubt and it can be, again, the
Judge has defined it for yéu, any reasonable doubt, you d&n’t have
to - - they do not have to convince you beyond all reasonable
doubt, you would have a ;easonable doubt and that. would be a doubt
based on the testimony and evidence you heard in fhis courtroom
this week, then you must return by your oath under the Constitution
of the State .of South Carolina and the United States a verdict.of
not guilty.

The reasonable doubt in this case is the alibi, obviously.
Mr. Grimes who was here yesterday afternoon I guess in the morning.
We took him out of order. He is Mr. Bryant’s boss, and he told you
that Mr. Bryant had worked for him for a number, ah, I'm not sure
it was years but for a good period of time, and every morning five
days a week, sometimes seven days a week, Mr. Grimes would drive
out to Andrews Highway out to High Market by Graves Station
out past the first set of :ailrpad tracks out there and pick up Mr.
Bryant at the same time every morning, 6:30 and no later than 6:40
at the very latest because at this time they work up on the beach
at this particular boint in time-in February they were working up
in Surfside Beach, and he said, “Look, I'm the Foreman for my crew.
I'm the hoss. I have got to be there. I take it seriously. I
make sure I'm at work on time.”

And it doesn’t matter if it was on Saturday. The Solicitor
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tried very hard to get Mr. Grimes to say that maybe on Saturday on
the weekend when.the traffic is not aé heavy that maybe he would
leave a little bit later because it wouldn’t take as long, and Mr.
Grimes said repeatedly.. He had several chances to back away from
that, and he never did. 'He said over and over again, “No, I
always leave because I want to make sure I'm there on time, and
it’s always ‘6:30, 6:40.”

He could not tell you exactly on this particular day. The

.Judge .has .told 'you' you should resolve doubts on - - on - - as to

the ultimate question of innocence or guilt just as to the elements

of each crime also, .if you have doubts on a particular ‘point, you

need to.resolve them in favor of the defendant.

There’s no reason to think. You heard no testimony to think !

it was 6:40 .instead of 6:30.  There is a question, admittedly,

. ‘about that but I would submit to you you should resolve that doubt

"in favor.of Mr. Bryant and for purposes of your findings find and

determine that Mr. Grimes was as James Bryant’s mother’s house
where he lived out on the Andrews Highway -at 6:30 that Saturday
morning.

Now, that’s important because, one thing, there is-absolutély
zero doubt. about in :this case is the time.:of' this assault. You
heard the ‘two phone-calls from 911. At the beginning there’s an
automated voice or comgputer generated thing'that records the time
the.cali comes in, and that was 6:15, and one was from the neighbor

who by her testimony called or at. least picked up the phone, ah,
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apparently while the attacker was still there because she said,A“I
could see or hear them outside, and I'm dialing 911.”

So that was at 6:15, and then Ms. Bryant testified that pretty
much immediately after, ah, it was all .over she went inside and
called. Her call also came in at 6:15, obviously, not the exact
same time but both of those calls were timed at 6:15. So we know
whoever did this is at Avant Court at 6:15,

Well, by 6:30, Mr. Bryant, no question, is at High
Markét, a couple of miles a way out 'on the Andrews Highway.

Now, no matter what the issue is you’re thinking about in this
case and considering, one thing you can’t do is-guess, conjecture,
speculate. You are to take the testimony and evidence that you
heard and been presented in this courtroom.

So maybe it happened this way.. It cbu;d.have done this.

Might- be 1like that. No. Your oath is to apply the ewvidence and

the testimony you have in this case, and you have received not .one

shred of evidence4 not one photograph, word from the witness stand,
tape recording, anything that indicates that fhe person who
committed this attack left byACar or any other motorized conveyance
or bike ‘or anything else.

Ms. Bryant says this person kept asking for her. keys but they
couldn’t find her keys, and no. question that her car was still
there when thig was all over, I asked several witnesses that
question. I asked Ms. Bryant. I asked her .son, Tamar,..and I asked

Ms. Smith. They all knew her car, and. they all testified her car '
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.was still there when it was all over.
| And I asked each of’those witnesses, “Were there'.any other
cars you didn’t recognize, any cars that shouldn’t have been there
or were unfamiliar to you?”

“No.” -

N6 testimony about hearing ‘a car peel away or drive away,
nothing. You can’t guess. |

Sb_what he might have done, what this- person may have done,

icould ‘have done is not for you to consider because you have no

. "evidence that this person drove'away and, therefore, could cover

¢

;the'distance from Avant Court here in downtown Georgetown out the
iAndrews Highway in fifteen minutes; and you'can’t do it on foot.

And in addition, if it’s fifteen minutes, he not only - - this
person not oﬁly has to get - - they claim Mr. Bryant - - has to'det
érom Avant Courtall the way home ih fifteen minutes but he’s got
'to change clothes.

You saw the amount of blood. It seem$ inconceivable that

" ‘'whoever cpmmitted this attack didn’t have at least some blood on

‘his person.
You saw the - - you’ve seen the pictures. You've seen “the

‘condition 'of the apartment. You’'ve seen what the victims looked

'Tike.

- . .The police thought that that wasn’t nécessary. They had eye- 5

i
. . | 1
witnesses, certainly strong evidence from their point of view, but

they had eye-witnesses. They don’t need anything else. ‘They don’t
[

i g eea -
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need to search Mr. Bryant’s house for clothes. It seems, though,
that would cut off any alibi he might .assert if-.you can find - -
maybe they wouldn’t find. Maybe he had timé to hide them in the
woods or in his house.

I don’t buy for a second that the reason they didn’t try - -
I don’t know why they didn’t get a search warrant but they can.also
ask for consent from the owner, from Ms. Bryant. They didﬁ’t do
that. I don't buy for the second that the reason was.fhat they

didn’t want to inconvenience the woman or the Sheriff’s Department

to do this search warrant for them. I don’t buy that for one

second. It’s not there. Didn’t do that.

evidence that, they ever went out and say, “Hey, I'm on the job
site.”
“Where are you working?”.

Anqvgo out and look, ah, for Mr. Bryant there to speak with
him. |

The Judge has told you in considering the testimony that you
heard that you may consider or you may accept everything a witness
tells you or you may. reject it all or you may accept some. You can
reject other parts. I think there’s very good reason when you
careful}y compare and combine some of the testimony to reject

outright Octavia Taylor‘’s testimony. Octavia Taylor who couldn’t

was not going to be cooperative or didn’t have rany manpower to-~ -

Never made any attempt, there’s testimony that they had Bill |

Grimes’, the boss’ phone number, tried to contact. him but no
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be inconvenienced to contact the police because she didn’t want to i
-getﬂinvolved'evén though_ the person .who was the victim in thisi
case, ah, 1s a friend or somehow - - I honestly lost track of how
all these people are connected -but with Ms. Smith, the neighbor,
and Ms. Taylor. I mean, they were all my sisters and her best
friend and all that. They know everybody involyed.

But despite that she can’t be bothered, and she got all these
phone calls that Mr. Bryant supposedly made to her looking for his
wife, and you know that call at midnight. Right? The night
before it happened that if you combine and I’1l talk a little bit
more about the incident at the barber shop.

Remember. Ms. Bryant said, “Look, earlier in the evening my

:husband came up, and he ﬁade these threats to me, and it was bad
enough I called the police. I was scared.”

And Ms. Taylor comes in and says, “At midnight that same night
Mr. Bryant is .calling me asking me for his wife’s cell phone
numbér, and so I called her andAshe said, ‘No, no. Don’t give him

{ ﬁhat number’ .” : o

Now you would think that would be a mighty important - -

' certainly if presented, it would be a mighty important or serious
phone call. Ygt, Ms, -Bryant didn’t say anything to you about that
phone call that pight. That would have been. a few hours- of the

: gupposed threat she’d get by her husband that she took to be life-
threatening and, yet, -you would think a few hours.later when your

husband is now looking for her and trying to get other people to

R R R Y e et e - e
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provide - information about her whereabouts thadt that would be
significant to her because, “Look. It’s evidence that he’s really
trying to get me.”

But she didn’t say anything to the police about that, and she
didn’t. testify to you about that. -

Makes you wonder whether that phone call ever took place.

Are there phone records to support that phone call? Not that you

‘got.

And then all these phone calls and comments that supposedly
Mr. Bryant made afterward to Ms. Taylor where ﬁé,' basically,
confessed and said, “I should have finighed her off.”

I don’t even remember all that.

That’s not important to go tell the police but how you’ve been
wondering three or four months later.

‘What did Investigator Sparkman tell you about Octavia Taylor?
I asked him; “You go speak to her? Did you talk to her? Did you
get a statement, take any notes, record anything?” ' '

“No. She didn’t tell me nothing. She didn’t want to be
involved.” '

I think that tells you everything you need to know.. The

police don’'t believe Octavia Taylor.

,Paulette Smith, the neighbor, yesterday she knows Mr. Bryant

by name but when it’s going on and her sister’s best friend and her
next door neighbor is being beaten, she doesn’t want anybody to

know who she is even though she is inside the apartment and no one
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can see her. She’s safe, She don’t want to .give her name or
identify_the_person.$he.claims to know.

But several months later when she knows the details from her
sister’s beét friend, now she knows who it is she saw.

I don’t pretend to.know what .Ms. Bryant or her son te§tified
the'@ay they did. Clearly, the.relationship between Mr. Bryant
and his wife was a volatile one. “Théy’;e separated. They’re Back
together more times than she can remember. She appears to grant
and deny access to her apartment and her bedroom to Mr.'Bryént at
her whim and when it’s convenient.

They’re not the only couple in Georgetown County or in'the
state that have those kind_of relationships or problems. I don’t

pretend to understand or try to explain them..

Clearly, the son wants to please the momma. . He told about’

being sent to the Marine Institute which is kind of like a Boot
camp for any of you who are not familiar with it, kind .of a wake-up
call but he didn’t like that. That was hard work ana it sounded
like it,waslhard_work, and he sure didn’t want to go back, and
that, yes, Momma would sometimes.say, “You .better watch it or
you;ll go back.”

Another little thing of inconsistency you can thing about in
this testimony, Lasha Bryant_says, “I'm -in my bed. The déor
downstairs is kicked open. The next thiné I know the light’s own
and:my husband is in my. room swinging a. stick at us.”

The Solicitor éaid, “Did he say anything?”

P ——
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“No, he didn’t say anything. He’s just swinging away.”
Paulette Smith said something different. She éaid,.“I’m'next

door. We share a wall, and I could hear Jamie Bryant’s voice

upstairs next door.”

Well, how can she hear next door what Ms. Bryant didn’t hear
right there in her own room?

Forgive me for, jumping around because I remember things as I
looked back at ﬁy notes.

Remember, also, Mr. Grimes, the boss, who says that he was
there at 6:30 at Mr. Bryant’s house to pick him up. Also, he had
the opportunit§ "to see him, to look at him, to observe him.
Appeared to have on the same clothes, maybe, because he wore them.
Doesn’t know whether he might have worn them fhe same day before
but he appeared to have the same clothes he had on the day before.

“Hadn’t chaﬁged, and I’'ve seen - - yoﬁ know, I know worked
around constru;tion sites a long, long time, and I’ve certainly
seen plenty of injuries that people had blood on their clothes and
I know what that would look like, you know, how it may dry and
stain and so forth, and Mr. Bryant didn’t have any of that stuff on
him.”

Maybe each of these things by themselves aren’t enough to give
you reasonable doubt. I think Mr. Grimes’ time in his tesfimony is
enough all by itself to cause doubt. It is certainly powerful
testimony from the ;itnesses in that apartment but I think maybe

you can track it and compare with the time and what-we know is the i
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time when this happened with Mr. -Grimes’ testimony. That that by )
itself is absolutely reasonable doubt, and réasonable doubt equals
not guilty.

But then when you factor in some of these inconsistencies and
the failures of witnesses 1like Ms; Taylor and Ms. Smith to
volunteer to:tell who they are and what .they saw and when it
happened instead of comparing notes with people after the fact and
then. coming forward and when -you realize that Police Officer
Sparkman didn’t believe at least to the point where he didn’t
bother even to write any notes down or take any statement from Ms.

Taylor about all of these supposed phone calls and threats and

realize Ms. Smith said something- very different about what she

heard and what - - what the voices she could hear compared to Ms.

Bryant and when you start to add these inconsistencies of these

fhings up, I think that just creates even.more reasonable doubt.
.80, I.would urge you.

One last thing I want to talk about is the incident the night
before at the barber shop. Mrs. Bryant said, “I'm there waiting
for my lover, Mr. Hayward, and, um, my husband comes up. He gets
in the car and he wants to know if I’'m waiting,for anybody, and so

I say no. I didn’t want him to know that I’'m waiting for my lover.

And that’s maybe understandable.but, ah, he starts talking

about some unknown person suppocsedly he’s met that says he knows
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- how he can get his access to his kids a hundred percent of the

time, and she takes that as a threat that he’s going to kill her.
Well, I think in light of her relationship and their back and

forth relationship, I don’t know if they’ve started any divorce

. proceedings, and they don’t 'appear to be in -a custody fight.

Obviously, it’s something they’ve talked about or it’s in their
minds. Isn’t it just as likely that he’s saying, “Look. I know
you’re here waiting for a dude. I know what’s going on, and it’s
your adulterous behavior that’s going to get me my kids if we go to
court, and I take my vows seriously till death do us part.”?

Well, I guess if you emphasize the death, ‘I don’t know that
that was emphasized. He said that word according to Ms. Bryant.
He said until death do us part but it is just-as likely that he is
saying, “I take my vows seriously. I’m not going to.cheat on you.
Why are you cheating on me? I want to make this work.”

I think you have to stretch to make this a threat. It is only
my opinion but I believe this is why we had all this testimony
about from Ms. Taylor to try to put in context about the nature of
that incident earlier in the evening.

She said, “Oh, yeah. Look. He was looking for her later, and
he said I sﬂould have got her,” and all this stuff even though it
was completely unbelievable.

So, I think, if you set aside emotions and you consider all
these things and you think about the witnesses and.you think about

Mr. Grimes and his demeanor and the way he testified and what he
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said, then there is no question that Mr. Bryant was not there at
6:15 because he could not get to where we know he was at 6:30.

And there' is absolutely reasonable doubt, and I would ask you
to refurn verdicts of not guilty on each indictment.

THE COURT: Counsel for the State.

MR. MODICA: Thank you, Your Honor.
SUMMATION BY MR. MODICA

MR. MODICA: Rather than try to talk and spend a great deal
éf time talking about what Mr. Fox said to you, what I’m going to
%ry to do is incorporate what he said into my summation but,'um,
I'd like to point out a couple of thingé at first.

It’s interesting is now, well, if it’s an alibi, it’s an

alibi, and if it’s an alibi that you don’t have to explain away

' other things, and I think that’s what the defense did.

I have an alibi but just in case you don’t believe it’s an
alibi, you can’t believe these cther people.

Well, what difference does it make whether or not you believe

. the other people? 1If it’s a solid alibi, you don’t have to worry

about that.
Now; talking about his alibi, it would seem as if it’s like a
super defense. Right? .- Kind of the way the Judge explained it to
Well, if I prove to you beyond a reasonable doubt that the
défendant committed the crime, right, &and’ you belieée that and

you’re firmly convinced of that, then I don’t have to worry about

Y.
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the alibi because if you believe he was -there, then you don’t

believe the alibi. So it’s not this super thing that’s out there.

Obviously, during the course of my case I need to prove that

If you believe the testimony
that he was at the scene of the crime, that’s it. Game, set and

match. The alibi is out. Okay?

So, obviously, you know, when the Judge gave you the sentence

beyond a reasonable doubt, I was like, if, you know, there was not

an alibi. Well, if I prove it, then, there’s no alibi, clearly.

Now, let me talk about the alibi for a moment, and let me

suggest to you why the alibi doesn’t work.
First of all, there is the distance. Ah, there isn’t one of

you who knows the distance. In a sense, you know, it’s funny. The

defendant’s attorney went on and on about guessing and speculation

but Sgt. Sparkman was up there. Mr. Grimes was up there. At any

point they could have asked, the defense could have asked him - -

remember, of course, they don’t need to put on a defense. They are

not - - I’m not suggesting that they need to or have to but they
chose to and when you choose to, you live by the same rules as the

prosecutor when you got to present your case the best you can.

Well, Mr. Grimes is up there. He called the Detective

Spafkman up there and easily could have asked either one of thém

how far is it from 12 Avant .Court out to where his momma lives.

Well, now you‘re going to -have to kind of -~ - it’s

speculating, you know, that somewhere ‘out beyond the city limits

like ;
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_ because that’s what Mr. Grimes said. Over the railroad tracks and

[

“some -address which you really don’t kiow how far,

Some of you are from this community and yod know it’s oﬁly a ?.

couple of miles. So, to suggest, you know, for the defense to make |

that suggestion it’s all the way'out_there in Giaves'Station,“you
know, ancdther planet known as Graves Station isn’t really fair
:becausé you who live in this community know that it’s only a couple
‘of miles.

~Time frame. I don’t know. I must have missed it.

Mr. Fox says the testimony from Mr. Grimes says that it was

+6:30. I never heard that and neither did you because he didn’t say

Lit was 6:30. He didn’t say it ‘was 6:31. He didn’t say it was
{6:32. He didn’t know. - He said, “A%' a matter of routine I get
;there between 6:30 and 6:40.”

' Well, you know, as a matter of routine I get to work at 8:30

;everyday but guess what? I’m human. As & matter of rouﬁiné I get

* 1there at 8:30 every morning but I'don't. I'm late.

Sometimes -I got to deal with my family or my dog or my other
'grrands. Sometimes a school bus gets in'my way.

v, Let’s:talk a little bit about the time frame. We know that

the. 911 calls came in. at 6:15. That’s because it is computer :

1ggnerated.“ It said, “6:15".

And you conceptually 911 werks, those calls could have come in

at the same time to two different operators or théy could have come :

at two different times. Obviously, if you listen to the operatof;

t
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their voices are different.

But, anyway, there is probably at least as it relates to Lésha

thére is a probably a few minutes between the-time the defendant
- choked her out and she‘passed out and the time that she got into
the house. It makes common sense.

No question the doctor has corroborated that she passed out,
that she was choked, that she could have been passed out from being
choked, that she could have been passed out from the trouble of the
whole event.‘ And to some degree it was corroborated by Tamar who
saw his mom on the ground without the defendant being there.

So the defepdant thinking that he did the deed, choked her

out, takes off. She’s got - - she hears coming out of the fog, she
hears Tamar - - Tamar crying, you know, “Momma, Mommia, where’s
Momma?”

She manages to get the cobwebs out of her head; She gets up
~and walks to the house. :
| Well, when she gets to.the house, she looks for hér home
phone. She géts the home phone and what does she try to do? She
tries to call. She testified that she couldn't get a dial tone.
So, now, she’s got to go find her cell phone and call 911.
Now, I don’t know how long that takes. I£ could have taken
ten minutes. It could have taken five minutes. It could havé
taken four minuteéi.but I think it would Be reasonably said

understanding that it was probably in the’ neighborhood of: five

minutes.
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So the fact. of the matter .is it the crime could have been

completed at approximately 6:10. Okay?
And, by the way, even if it were 6:15, it would still work but |
the time is that the call was made but for the sake of argument it
could be as long as 6:10.
Now, while he is certain, he boxed himself in and'he said he

was certain he got there between 6:30 and 6:40, and we all know how

as we might to get to.places on time, we always run late.

I use that example routinely. ‘I get to work at 8:30 but I
donf;.._ I’m late. Sometimes I’'m there. Sometiﬁes I'm late.

Even the important things that we try and get to, like, work
or even more impor;ant things like Qeddings and funerals, we try to
get there sometimes and sometimes we're late, and that happens.

~ That happens for a number of reasons. We can’t fihd the right

clothes. We can’t find the right shoes, traffic. There’s a~whole
differgnt reasons why we might be late but he wanted to box himself
in to 6:30, 6:40, and the fruth of the matter is he doesn’t know.
He doesn’t know the exact'timé, and -I think it’s a stretch to

believe it couldn’t be after 6:40. But for theé sake of argument,

But when you listen to Mr. Grimes think about what he said.
Now, Mr..Fbx characterized try as Mr. Modica might cross examining
him on the Saturday thing. Well, you know, the Judge asked you to

listen to credibility. I don’t doubt Mr. Grimes picked him up
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that day. I don’t doubt he did. I know that he - - that there

was. an implication that he didn’t tell the police that when they

called him, that he told them. He said at some point, if I’m not
mistaken,.at some point in time he told the police he hadn’t seen
him, and it makes every bit of sense. We’ll get back to that. It
makes every bit of sense that the police called that day.

But, anyway, so he - - he’s certain about what time it is, and
he’s also certain that on Monday through Friday it takes the same
amount pf time traffic-wise as Saturday.

Use your common sense again. You all know living in the
beach area that the traffic on Monday through Friday when people go
to work generally é to 5, B8:30 to 4:30, it’s different than on -
Saturday, and you can make better time.

And guess what? What else is nice about Saturday? The
lights change. They’re more in our favor. They’ re driver
friendly. $hey’re not that way on'Moﬁday through Friday. We all
know that. You know driving around, ahh, you know. Stopped by
that light again, you know. All this time but on the weekend
timing is different. You all know that. Especially on 17.

But he insisted. He insisted that it takes the same amount of

time, and he insisted he is never late. Well, that - - I don’t

know. I don’t know a person in the world who is not late. Don't
know any except Mr. Grimes that I just met during the course of ,
this trial.

But, anyway, when you think about when he was testifying about
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' {that and traffic, did his demeanor .seem like he was being'honest

“and forthright when he related to the phone calls about the police? !

' Let’s think about this for a second.

The defendant had worked for Mr. Grimes for two years. That

.years because I wrote it down. They were - - Lasha and the
defeqdant.were-still together in that two years. Do you think for
a moment that Lasha didn’t know the cell phone number of the
defen@an;’s boss? Course she did. Did you not think for a moment,
;use yoﬁr common sense, that she would have given that informationr
Eo the police?,

MR. FOX: Objection, Your Honor.® He’s arguing things

iwas,not testified to.

. THE COURT: - The; jury understands the~teétimony in the case,
éand ﬁhgy will make a determination as to what was not said. They
?are the finders of the facts.

] Confine yourself - - confine yourself to the testimony.

B MR. MODICA:.  We know although Mr. Grimes wouldn’t admit that
‘Ehat:cal;.came on' Saturday, we know that he at least admitted :
;aithough he didn’t want to admit it kind of.said, “Yeah, ‘I did tell
‘the police I hadn’t seen him.” .

Eﬁ He tqld the police he. hadn’t seen on Saturday when they went.

to call. Use your common _ sense,
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In any'evgnt getting back to the time frame, we can go from
potentially - - by the way, he also said that wheh'got'fhere that
sometimes he would have to wait up to a minute, up to a minute for
the defendant to come out.

I would love to héve friends and co-workers that.would Be out

within a minute and I would never have to walt more than a minute

but he’s 1lucky enough to have one of those workers in the

defendant.

So, at the very best, we have 6:10 to 6:41 which is thi;ty;éne
minutes;, and at the worst we have 6:14 to 6:41 which is fwenﬁy—
seven minutes. Plenty of time even if you’re walking, plenty of
time to get back.

Now, this guy, Mr. Macho over‘here is jacked up after beating

"a child, a defenseless woman and a sleeping man. ‘He was jacked.
You think even walking it took him twenty-seven minutes when he was
fleeing the seen thinking"as he called to tell Octavia Taylor that
he killed somebody?

The mere fact that a person didn’t‘hear a car drive away, does
that mean he didn’t have ié parked around_the'block? We know that
Mr. Grimes said he had access to not one but two vehicles.

I don’t’ know how he got. I don’t really know if he went back

there but I know and you know that there was plenty of ﬁime for him

to get back there, plenty.

'What if he had a bicycle arourd the back of the building? You !

don’t think he could"have biked back there in time?.- He could have

i
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‘walked ~ < walked back, and you know it was at night. He could

.have walked.' ‘He could have driven or 'he could have rode a bike

back in time easily.

. If you got any concerns about the alibi, I think that when:you
consider the nature ‘of this crime, your mind will be set at ease,
and this is why. - Clearly, the defense agrees tﬁet this happened,

and there’s no way to get around the photos and the crime scene.

:There’s no' way of getting around that. So something horrific

:ﬁappened that night.

Now, ‘here is the critiCal'aspedtf If Paulette Smith 1is

- calliing either during and fight after the event and that’s at 6:15,

~that meéans within that same minute of time Lasha Bryant is calling.

+ Now, listen. That means that after' gettlng beat this badly, after

getting. - ~ being beaten this badly within that mlnute of time she

“thought enough ‘that, “Hey, now is my chance to get at the

defendant.”

+ - -

So, what does 'she have to do? " She’s got to dec1de to do that

She s got to get her son on board with this’ridiculous that 1nstead

‘of trying to scare him straight and‘get her kid right that this

. line to get' him'to lie on his dad. " Tell me that’s not a joke. Use

. your common sense.-

You got to. get him on board, and guess what? You got to get

"-Paulette. - You got to get her on board all within that period of

_time: Doés that sound like - - like it could happen?

b . man e s et sr—p A e

>.whole tHihg‘about ‘the Maritime thfﬁg is a“way of keepihg him in !
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You heard that 911 tape. You heard the tone in her voice.
You heard he? upset. You heard her call her husband’s name.

Does that sound and does this look like a person who within
that minute of tiﬁe decided instead of holding the person
responsible who did these horrific things to her, her boyfriend and
her son, she is going to call_that person’s name?

| Don’t hold the person - responsible but hold that person

responsible. Does that make any sense in this time frame?

. Absolutely and positively and undeniably not.

Then you look gt the nature of the crime .itself. How was
this committed? There is a break-in by a person.who is already
armed with a weapoﬁ. That weapon wasn’t from the house. It was
brought inside the:hguse.

The person breaks in. They know exactly where to go. They
pass not one but two bedrooms going directly into a door that’s
partially closed. You can’t see in and know that she’s in there.
Partially closed and go in. KXnow where the light switch is and
beat you know what out.of both of them.

Look at the anger and rage that is inflicted on these people.
Who would do this? This is a crime in part on passion. Strangers
don’t do this. People who commit burglaries oﬁ_strangers’ house -~
- houses go in to commit larceny and rape, not to do this kind of

harm to individuals.

The photographs, photographs speak a thousand words just as

pictures - - paintings do, those photographs. Here is .a picture of |
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"things.

You line them up to lie for you and then you tell them not to

SUMMATiON BY MR, MODICA ) : 258
the car with the pocketbook and money. If a stranger committed
this crime and forced her to carry out her pocketbook, why didn’t
he take the pécketbook and why didn’t he take the money?

It just doesn'f make any sense other than it’s got to be a
person who is so ingrained, so wolatile, so pent up, that man, to
do the horrible things that he did and to his boy, his little
twelve yeax pld boy who stands outside his home' after having seen
his mother beaten with tears in his eyes and a broken hand trying
to protect his mom.

And they want to suggest to you. that this little boy, Tamar,
would come before you and take an oath and tell you that his daddy
that he loves and that he wants to stay with is the person

responsible for doing these horrific things, terrible, horrible

Did you see that on the witness stand?’ Did you'see that boy
lying?
Apparently, you also got to - - by the way, you line up these

péople: You line up Octavia Taylor and you line up Paulette Smith.

cooperate with the police, not to be honest and forthright. Does !

that make any sense to you? :
If you’re planning this whole conspiracy against this guy,
wouldn’t you have Paulette and wouldn’t you have Octavia Taylor

give that - - give those statements.

You know, a subpoena .is a powerful thing: She can go tell
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SUMMATION BY MR. MODICA 258

tell Sparkman to go bounce off. ™I ain’t saying a word. -I’m not

getting involved.”

But when yol' get subpoenaed, you got to come to court. You
got to get on the witness'stand, and, hopefully, you tell the
truth. You’re suppose to anyway.

And you know what about chavia that makes her credible? She
says when she had gotten that phone call, what were the words?

I think it was, “You better go check on your;home girl,” I
think she said or,‘“Your girl - - your home girl is dead.”

The defendant calling her.

You know what makes her credible? And she couldn’t have known
this. She, you know, really. I don’t mean to - - she’s not smart
enough to think about this:

She’s says that when she got that phone call from the
defendant, she calls out of concern to see how Lasha is doing and
who does she get on the pﬁone? Shé doesn’t get Lasha. She gets
the police which makes perfect sense. Her 'phone rings,'they're
going to pick it up. They're going to find out who is calling.
They'’ re going to find out if the guy who did this, the defendant is
calling. Of course, you would do that.

And I don’t know. “Ma’am, Detective So and So or Police
Officer So and éo.”

That in and of itself if you had any problem with her, that’'s
like independent corroboration because she - - she.couldn’t think

to make that up.
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+ +gosh! While she’s still married. Oh, my! Somehow implying that

fof the time.”

SdMMATION BY MR. MODICA .o 260

And somehow the defense wants to suggest that this whole thing
that happened - the night before is Jjust a figmenf of her

imagination, that she had it all wrong, that he’s really a loving

guy that wants to-come to, you know, .a nice resolution of their
family issues.

Well, Lasha Bryant was a child when shg'met the defendant.
She was fifteen years old when he  impregnated .her. He was
considerably older than- her, and he had her under his thumb for

‘years .and years.
{: When she finally probably got the guts enough to separate from

‘him, she. felt guilty about it having.come from a broken home, and
'ﬁhat did she do? She tried to make things right, and part of that
:was sleeping with the defendant f#om time tgo time, and so at some
}point in time in January of 2006, she decides for herself.

How 'dare she! *How dare she decide for herself that somehow

*she wants: to go on with her life, and she starts dating. Oh, my !

.8he’s a horrible person.

. What did he 'say .the night. before? “You waiting on a man? I

' know a guy who told.me .how I can, get my children a hundred percent

.o How else would you take that than a threat?
And when that doesn’t work squeeze around the neck. “I take .
'my marriage vows, seriously till death do us part.”

What other interpretation you give to that other than a
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threat?
" And they want to imply that it’s something else. That’s
ludicrous.
Now - - now there’s the testimony about from the doctor, and

there’s assault and battery with the intenf to kill, and there’s
all this phfaseology that can confuse the best of us. I’ve been a
prosecutor for a long time, and to this day I still have problems
understanding or explaining what malice aforethought means.

But, basically, what it means is‘that you have ill will, that
you have eVil intent. -What is more evil than breaking in under the
cover of night while people are sleeping and inflicting these kind
of injuries? What could be more evil than that?

Well, what - - shooting them would have been better. It would
have been less painful thaﬁ the constant taking that stick and
(Solicitor beaté stick on table top repeatedly while talking) while
they’re sleeping. - What is more evil than that? Nothing, and
that’s what he did.

.They didn’t die, thank God, but you heard what the doctor said
in regard to — I always want to call him Hayward -Nelson because I
know somebody Hayward Nelson but Nelson Hayward - - he testified
that he couldn’t get even get his eye open to look to make sure his:
eye was okay. They had to rely on, I believe it was a CAT-SCAN to
check that.

He said, I believe, it was the number ‘one trauma center in the

country in New Orleans, and he said that this beating was as bad as
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he’d ever seen-there. He said that he was lucky that he didn’t die
%rom theseitype of .injuries.

So fpr the grace of God, he ain’t here for-murder.

THE COURT: Your time is expiring, ‘Solicitor.

MR. MdDICA:‘ - Thank you, Your Honor.

Very quickly about Tamar, cléarly Tamar was.hit when he went
to protect his mother. You heard about transferred intent. If you
intend to inflict that kind of injury on another person and it goes
to a-third éersbn, you are just as guilty.

;- - There.are two things I want to say in closing. Don’t

.gémpromise on your verdict. If the defendant didn’t do it, he

. .doesn’t need you. to compromise, and if, he did the horrible,

ahérrific things,_he~cértain doesn’t deserve it. When he said till
death do us part, you now know in your hearts that he meant every
singlg_word.

‘ - THE CéURTa Thank you, Solicitor, and thank you, Mr. Fox.
EiNAL CHARGE OF THE COURT

THE COURT: Ladies and gentlemen, I have now instructed you

ebﬁ various elements of the law. I ask that you remember'thesef
, legal concépts during your deliberation with the understanding that |

. &éu take the facts as you find them to be applying those facts . to

%be.law of the case.

L Ameng other things I have discussed with: you presumption of

3innocence that remains with this defendant throughout the trial

- until you, the jury, ‘have found him guilty .ds to these charges
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beyond a reasonable doubt. I -.have defined ;hat ‘concept to you.

I have clearly said to you that the” fact that he did not
testify must not be used against him in any way whatsoever.

You would understand that you are the judges, the sole judges
of the credibility of each of the witnesses who testified.

You and you alone are the sole and only finders of the facts.

You are fully aware that this-defendant is charged with the

-offense of kidnapping, with the offense of burglary in the first

degree and with the offenses of assault and battery with the intent
to kill against three separate alleged victims. Included in the

intent to kill depending on your view of the facts may be a lesser

. included assault and battery of a high and aggravated nature.-

As to each element of each offense, the State must prove them
as all other issues beyond a reasonable doubt.

No&, your verdict, be it not guilty or guilty as to each of
these charges must be the unanimous verdict of twelve. It cannot
be a verdict of the majority.. Obviously, it would not be one of
the minority.

I'm going to ask that you.go to your jury room at this time.
Do not begin your deliberations until I have sent the evidence in
to you along with the verdict forms..

In phe evidence was alleged transcriptions of certain‘911
calls. If you desire to hear that, we’ll bring: you back out.and
play that for you. You may or may not wish to hear that but it’s -

- any objection to bringing the Jury back' out if they’ desire to
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‘Hayward, TII, and then you will consider the chardes with reference

victim. DPepending-on your view of the facts, it may be not guilty

' ‘a5 to'some and guilty as to the other. That’s for you to decide.

.Iié that-‘alleged victim, gquilty as to all- of ‘them,  not guilty to
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hear those transcription.

MR. FOX: No, Your Honori '

THE COURT: Alright, sir. - .
MR. MODICA: ' No, You¥ Honbdr.

THE COURT: Alright, sir.

Now, ladies and gentlemen, you will have with you the verdict
forms, and I think they are reasonably self4explanatory.

The first form that you will-be dealing-with is with - - is to
the alleged victim, Lasha Bryant, aﬁd you will consider the charges

with [regards to that alleged victim, and then you will next

consider the charges with regards to the alleged victim, Nelson !

to Tamar Bryant.
I told you at the outset and I indicate again to you. Your

verdict of not guilty or guilty'ﬁay‘be'the'same'as to each alléged

With reference to the three charges with Lasha Bryanf, again

és to the three charges, it may be not guilty as to all of them as

some and guilty to the other.

You take,' Mr. Foreman, the evidence as to'each_charge'and
fhereafter considér your verdict which must be unanimous.

You may now‘rétiré to your jury room.

As -sooh as' the indictments come in'along with these verdict
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EXHIBITS AGREED UPON BY BOTH COUNSEL. . 265
forms, you may begin yo&r deiibe:ations.

(The jury retires to the jury room.)

THE COURT: Alright, sir.

Solicitor, as to.the charge, are there any exceptioﬁs or
additions requested by the State?

MR. MODICA: No, sir.

THE COURT=® As to the defendant, any exceptions or

additions requested by the defendant?

‘MR. FOX:- No, 'Your Honor.
THE COURT: Then the charge will stand as given.
Alright.

The record is going to reflect now that each of you has looked
at these verdict forms, find fhem okay.

Get with Mrs. McCall here and let’s agree with what goes into
the jury room, and, Mrs. McCall, give them thaf,

(Counsel for the State and for the defendant confer with the
Court Reporter- and agree as to all exhibits to go intc the Jury
room.

EXHIBITS AGREED - UPON BY BOTH COUNSEL

By consent of both counsel, it is agreed that all exhibits for
the State, State’s Exhibits #1 through #40 are in evidence, and

Defendant’s Exhibit #1 is for I.D. only)

THE COURT: Yes, ma’am.

COURT REPORTER: The attorne&s“ have |, ,agreed . on the

exhibits. :The verdicts are with the exhibits to. go back.
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'sick as of yet, and so we won’t need your services hopefully.

. room but they just simply do not.

ALTERNATES REMOVED FROM THE JURY 266

And did you mean for the indictments to go back at this time

or wait -~ - - §
THE COURT: Yes. Send the indictments back, too.
COURT REPORTERS: Then the indictments will go back as well.

We’ll need five indictments.
And the alternates, did you want to bring them out prior to i
the jury.beginning its deliberations®?
| fHE CObRT: Bring the alternates back out. Let the record
reflect that deliberations have not begun as yet.

Bring the alternate back out, please, two of them.

(Alternafes come back into courtroom and stand before the
Court.)

THE COURT: You were selected as alternates, and nobody got

I wish our rules permitted alﬁernates to go back in the Jjurxy
i ‘ .

Now, I'm going to permit you to leave with this understanding.
You will not discuss this case with anyone. Permit no one to
aiécuss it with you until a verdict is rendered. You utnderstand?

I say that for this reason. One time in Charleston.I let the
alternate go, and thirty minutés later one of the twelve had an
epileptic attack, and I had to run béck and get him.

On another occasion in Darlington we were deliberating at |

12:00 at night and one of the jurors got the word that her mother
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was critically ill having been in an accident and wanted to leave.
Fortunately, that alternate was so interested, he stayed in
the courtroom.
So, I don’t mind letting you go andlgo back to your normal
dutieé with the understanding - - éomethiﬁg could happen and I’'d

have to call one of you. You understand?

Well, having said all of these things, I'm going to excuse you

with my appreciation to both of you for your participation this

week.
You may leave.
Now, I can tell you. When you walk out that door,‘some of

these persons are going to say, “Well, what would have been your

verdict?”

Don’t answer that because I may have to call you. Okay?
(Alternates released from this case.)
THE COURT: Alright. We are in recess for a few moments.

JURY BEGINS DELIBERATIONS AT 11:49 A.M.

(The Court recesses the trial of this case aﬁaiting the call
of the jury and thereafter réconvenés. in reSponée to a jury
guestion.)

JURY QUESTION AND RESPONSE OF THE COURT
THE COURT:

Alright. Be seated.

Alright. Where are the counsel?
Bring the defendant in and Mr. Fox in.

(All parties are present in the dourtroom.)

.
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THE COURT: .- I have received the foliowing communication
which is made-aipart of tHe record.

(Court Reporter accepts Jury :Question. #1' as Court’s Exhibit

C#1.)

THE COURT: * .“Please 'let us have both Ch’s again and pléase
review the law of intent to kill.”.

I assume by review they mean charge which I will do.

Now, with regards to the CD’s, are they easy to operate or is

it best to bring them - - come out here with- them?

MR. FOX: I think they’d be easy to operate. I don't

know if we have anything to play it on.

THE COURT: ' What-ypu;want to do? You agree to bring out
and play them out here?-

MR, FOX: *~ "+ If you’ve got to charge, you might as well.
They’re brief and if you’ve got - to recharge.
l THE COURT: Security,. take these folks and bring them over
ﬁhere in the back of the courtroom or where ever you want to have
éhem;

(Jail defendants waiting in jury box -are removed to another
area of the courtroom.) | |

THE COURT: Wait a minute, now. ,I’ve.goF.another.note.

Let’s see. Wait-a minute. I’ve got now, gentlemen.

“Please provide means for us to listen to the CD’s in the jury
room.” -

How can- that be accomplished? .
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Would y’all agree to permit the Clerk of Court to go in there

.and turn the machine on and off for them?

MR. MODICA: Yes, sir.
MR. FOX: Yes, sir, Your Honor.
- THE COURT: Can you do that for us?

DEPUTY CLERK OF COURT: . Yes, sir.

THE COURT: Alright. Show him how to work it, and I’11

send him in.

Where are the CD’s?

MR. MODICA: With the exhibits in the. jury room.
THE COURT: ~ Pardon me? .
MR. MODICA: The jury has the exhibits.
THE COURT: Alrith. Wheré is the machineg,. though?
MR. MODICA: Right here, Your Honor.
THE COURT:. ~ I tell you what.
_ After - - Mr. Clerk, Mr: Clerk.

* DEPUTY CLERK OF COQURT: Yes, sir.
THE COURT: After - - make no comment to them. Permit no
one to make any comment to you, now.
DEPUTY CLERK QF COURT: Yes, sir. .
?HE COURT: I'm sending you back there by and with the
consent of the State and the defendant. '
Z:MR; MODICA:" Yes, sir.
MR. FOX:: Once you ha&e played for them the CD’s, bring

them out so that I can recharge them on assault with intent to
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kill.

DEPUTY CLERK OF COURT: Yes, sirk.

THE COURT: And you understaﬁd, you are not authorized to
say anything or nothing.

DEPUTY CLERK OF COURT: Yes, sir.

THE COURT: Just push a bu£ton.
"+ DEPUTY CLERK OF COURT: , Yes, sir.

| THE COURT: - Alright. Thank you.
Let that be on .the record.
(Court in recess awaiting jury listening to CD’s and then

reconvenes for. further charge by the Court.)
I THE COURT: _ Bring them out.

Alright, gentlemen, I'm told that the jury is ready to come

-out.

g (The jury returns to the courtroom.)
& THE COURT: Mr: Foeman, you had said you wanted to hear the

bD’s. Did you have an opportunity to do that?
i{ MR. FOREMAN: Yes, Your Honor. We did.
{ THE COURT: Alright, sir.
And now you have requested the charge - - again to be charged
with the law of assault. and battery with the intent to kill.
' MR. FOREMAN: Yes, sir..
THE COURT: And that’s fine, and as I've indicated to you

as to questions of law that I'm glad to answer for.you, and if you

have any other recharges on any issue that you need, all you got to
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do let us know, and all of us appreciate the fact that you are
making this further inquiry.

ADDITIONAL CHARGE OF THE COURT

THE COURT: Now, as you understand, the defendant in this
indictment is charged with assault and battery with the intent to
kill against three separate individuals, and I éhall now define the
elements of this offense again for you at your request.

.As I said eérlier, upon a principal of law that any priméry or
greater offense automatically includes énd embraces any lesser
offense, there is included within the charge of assault and battery
with the intent to kill the lesser charge of assault and battery of
a high and aggravgted nature.

I'm going to define for you again the word “assault” and the
word “battery” and then the words “assault and battery of a high
and aggravated nature”, and, finally, I’m going -to define for you
“assault and battery with the intent to kill”.

What is an assault? An assault is the unlawful attempt to
offer with force or violence to do corporal hurt or injur& to the
person of another where there is the present ability to complete
the attempt by battery.

What is a battery? . A battery is the unlawfui touching of the
person of another by the party committing the assault himself or by
any object put in motion by the party committing the assault;.

A battery .may be further defined as to the carrying into

effect ah assault by using or applying force to-the person of
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ghother however slight in a rude, angry or resentful manner without
iégal justification.

As an example and an example only, if I pick up this object
and threaten you in a forceful manner, that is an assault. If I
take this object and-hit you with it, then it becomes a battery.

As an example and-an example only,.if I point a pistol at .you
in a threatening manner, that is amn assault. If I shoot it and hit
you, then that is the battery.

Now, you are concerned here in these proceedings with two
degrees of assault ard battery: - Assault and battery with the
intent to kill or in your judgment assault and battery-of a high
and aggravated nature or nothing. That is. for you to decide.
Obviously, the most'serious offense.of assault and battery is

assault and battery with intent to<kill. . Assault and battery with

the intent to kill is‘:defined as the.unlawful act of a violent

‘injury'to a person accompanied with malice aforethought, malice

aforethought.

X Now, I‘m going to further define for you these various

offenses.

I’ve stated to you that the .assault and battery with the !

intent to kill is defined as an unilawful act.of.violence_to the
person of anéther with malice aforethought. Assault-.and battery
with -the intent to kill contains all of the elements of murder
gxcépt the actual death of "the person assaulted.:

So before the defendant .can be convicted of assault and
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battery with the intent to kili, you, the jury, must be satisfied
beyond a reasonable doubt that if that victim or the - person
assaulted had died as a result of the injuries, the defendant would
have béen guilty of murder.

In order for you to more fully understand assault and battery
with the intent to kill, it is, thérefore, necessary that I charge
you to a limited extent upon the charge of the law of murder, and
I will parallel these two offenses for you, murder on the one hand
and dssault and battery with the intent to kill on the other.

Murder, Mr. Foreman, ladies and gehtlemen, is the killing of
a human being-with malice aforethought or expressed or inferred.

Malice :is an essential ingredient of murder, does not
necessarily import ill will toward the individual injured but
signifies,-rather,.a general malignant and reckless disregard of
the life and .safety of others or a condition.of the mind which
shows a heart regardless of social duty, a heart fatally bent on
mischief.

Malice is an essential element of the crime of murder, and
malice is an essential element of the crime of assault and battery
with the intent to kill. As I stated, malice is a term of art, a
téchnical‘term imposing - wickedness and excluding just cause or
legal excuse.

Ladies and gentiemen, malice in any form designed for doing
mischief whether it arise from hatred, 1ill will .or otherwise is

still malice. Malice, 4ladies and gentlémen; .springs- from
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depravity, from a heart devoid of social duty, a heart fatally bent

" on mischief. "

Malice must be aforethought. The law does not requiré that
malice should- exist for any particular time before the.commission f
of the act but malice must exist 'aforethought; that is, malice'muét’
exist in the mind of the accused just before and at.the time of the
commissioﬁ of the act. There must be a cbmbinétion of previous
éﬁil intent and the act producing a fatal result.

Malice aforethought may be expressed or inferred. These words
“malice ~ aforethought”, “expressed .or inferred” do not mean

different kinds of malice but merely the manner in which the only

- kind of malice known as- the law - -. known to law may be shown, to ;

exist. That is either by direct evidence or by necessary inference
from the facts and circumstances which are proved.

Express- malice is shown.when oné by word ror mouth expresses
;his'hatred or i1l will for another or wheré it is shown - - it is

éhoWn'that-the defendant has made preparations-:beforehand to do the

' deed which was later accomplished. Lying in wait is an example and
' éﬁy act- of prepatation going to show that the deed was in his mind

' prior to the accomplishment of that'deed would be expressed malice.

What is inferred malice? ' The implications of malice may arise é
Qﬁen the deed is done with a‘ deadly weapon or a dangerous
Ipstrumentality such as a knife, pistql or dagger -or some other
;éapbn of that nature which'when used with the .intent to injure

another is calculated to produce either death or serious bodily

.
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hazrm.

If facts are proven beyond a.reasonable doubt sufficient to
raise an inference of malice to your satisfaction, this inference
woluld simply be an evidentiary fact to be taken into consideration
‘by{ you, the jury, along with the other evidence in the case, and
yolu -may give-it such weight as you determine it should feceive.
Now, ladies and gentlemen of the jury, before the defendant
can be convicted with assault and battery with the intent to kill
at/ all, you, the jury;.must be satisfied beyond a reasonable doubt

that if the 'party assauited had died as a result of the injuries

inflicted upon her, the defendant would have been guilty of mufder.
Therefore, ask yourself this question. If the pers&n assaulted had
.died as.a'result of the injuries, would this‘defendant have been
‘guilty of murder? If your answer is yes, the defandaﬁt is guilty
of assault-and battery with the'intent to kill.

If you should conclude that the Stafe hés“failed to satisfy
the jury beyond a reasonable doubt that the defendant would have
been guilty of murder had the person assaulted died as a result of
that injury, the defendant - - the defendant would hotjbe.guilty of
assauXt and battery with the intent to kill, and you would then
consider.the lesser included.

If you conclude the person would not have died, then he cannot
be convicted of assault'ahd battery with the intent to kill but you
then go to assault and battery of a high and-aggravated nature..

I'm now going to .define for you the law applicable to the

&
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‘lesser included offense of assault and battery of a high and
aggravated nature. . S

I have pfeviously stated to you that the offense of assault
and battery of a high and .aggravated nature is d;fined as the
unlawful act of violent-injury to the person of another accompanied
by circumstances of aggravation. '

Examples and examples only include the use of a deadly weapon
or a.dangerous instrumentality, the infliction of serious bodily
injury, the -intent to commit- a felony. Another example of
aggravation is a .great disparity between the age or the physical
condition of the parties, a difference in the sexes, indécent
liberties or familiarities with a female accompanied by force or

_the-purposeful‘inflicti§n of shame and. disgrace. This is an
assault accompanied by circumstances of éggravation.

. As‘an“exgmple; an assault committed with a deadly weapon or a
ngngerouS' instrumentality in a spirit of wantonness and with
jteckless disregard for the safety of others would be assault and
Ebattéry of a high and aggravated nature.

" Neither serious bédily harm qé; the use of a deadly weapon is
lan essential element of assault aﬁd battery of a high and
éggravated:ﬁature but they are circumstances of aggravation.

Now, -as to assault and battery of. a high and aggravated
nature, -malice is. not a required:element of assault and battery of

a high and aggravated-nature. . However, the.presence of malice

does not prevent an assault and battery from being classified as

el
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aggravated because the circumstances that make an assault and
batitery aggravated can also rise to the inference of malice.

In other words, the 'presence or absence of malice alone will
]

battery of a high and aggravated nature.-
Now, I have defined for you the various elements that the
State must prove to your satisfaction beyond a.reasonable doubt.

If you meed a further definition of assault and battery of a

to kill, I’1l1 be glad to do that for you.

Now, does that comport with your réquest, Mr. Foreman?

MR. FOREMAN: Yes, sir.

THE COURT: Alright. You may resume your deliberations.
Thank you.

(Jury retires to the jury room to continue deliberating.)

"'THE COURT: For the State, any exceptions or agditibns to

that charge?

MR. MODICA: No, sir.

THE COURT: For the defense?
MR, FOX: No, Your Honor.
THE COURT: Alright, sir.

{The Court recesses this case to await further advice from the
jury and to address other matters before the Court.)
JURY QUESTION AND RESPONSE OF THE COURT

(The Court reconvenes this case-to-address Jury Question #2
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" from the jury.)

o THE COQURT: Ladies and gentlemen for the State and Mr. Foxf

- for the defendant, I've received the following statement.

“The indictment form has a place for me to sign and indicate
our verdict. Should I complete this section -0f the form as well :

complete the verdict form?”

I think the verdict form is sufficient. Do you agree with
that? |

‘MR. FOX: I'm fine with that, Your Honor.

THE COURT: I have no idea what the-verdict is but that’s

what we'll do.

Tell him, please, this is maqe a.part of the record. Just
complete the ve;dict forms, not the indictments.

Mrs. McCall, put this on the record.

(Court Reporter -accepts Jury Question #2 as Court’s Exhibit

#2.)

THE COURT: Alright. What’s next?
{The Court recesses this case awaiting further advice from the
jury.)

JURY ADVISES VERDICT REACHED AT 3:40 P.M.

(The Coﬁrf reconvenes the trigi of this case with all parties
present.).

THE COURT: . - Alright.

Mr. Fox, bring the defendant in.

Alright. Let’s have some order.
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got a verdict.

' (The jury returns to the courtroom.)

Mr. Foreman, has the jury reached a unanimous

verdict upon all indictments?

THE COURT:

MR. FOREMAN: Yes, Your Honor, we have.

If this be the unanimous verdict of all twelve,

please signify by raising your right hand.

THE COURT:

(All members of the jury raise their right hands.)

The jury has signified by the raising of their

right hand "that the verdict as to all five indictments is

unanimous.

Mr. Clerk,

Thank you.

VIERDICT

accept the verdict forms and hand them to me,

please, or Madame Clerk.
Alright. Please publish the verdicts.

DEPUTY CLERK OF COURT: State of South Carolina, County of

Ceofgétown, State of South Carolina v. James Arthur Bryant, GS - -
06-GS-22-276, we, the jury, by unanimous consent find that. the
defendanf James Arthur Bryant as to assault and bhattery with the
intent to kill is guidty.

06-GS-22-277, we, the jury,'by unanimous consent find the
defendant James Arthur Bryant as to burglary in the. first degﬁee is
guilty. '

06-GS-278, we, the jury, by unanimous_  consent find that the
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As to defendant-Lasha Bryant with regards to kidnapping,. you have

VEéDICT : 280
defendant James Arthur Bryant as to kidnapping is guilty.

06-GS-279, we, the jury, by unaniﬁous-cgnsent find that the
defendant James Arthur Bryant as to assault and battery with the
intent to kill is guilty. |

06-GS-2303, we, the jury, by unanimous consent find that the :
defendant. James Arthur Bryant as to assault and battery with the
intent to kill is not guilty.

We, the jury, by unénimous consent that the defendant James
Arthur Bryan as to assault and battery of a high and aggravated
nature is guilty.

! THE COURT: - ... Alright.

Let me hold the forms, please.

Mr. Foreman, I -have in my hands your verdicts, and you havef
found this'defendant guilty of assault and battery with the intent ;
io kill as regards to the victim Lasha Bryant. As to the victim

Lasha Bryant, -you found him guilty of bu;glary_in the first degree.

found him guilty.

With reference to the victim Nelson Hayward, you have found !
him guilty of aésault and battery with the intent to kill.

With reference to his son, Tamar Bryant;,you have found guilty
%f assault and pattery of a high;and-aggrévated nature.

Correct? -

MR. FOREMAN: Yes, Your Honor.

* THE COURT: . The jury agreed with ‘that.
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You may be seated.

Mr. Foreman, ladies and gentlemen, none of yoﬁ asked to give

up| your time this week to cbme-to court to sit as finders of the
faLts, and, certainly, none of.you asked to sit in this particular
case but having done so, you have done your duty in aécordance with
th, law and with your oath, and this Court, these victims and the
people.of Georgetown County are in your debt, and you have their
gratitude.

'There's an interesting thing about jury service. You know, we

never get to participate in our government unless, one, you are

‘elected to a position or, secondly, unless you are appointed. The

only exception where you actually participate in your government

that I know of is jury 'service, and by your service today you have

actually participated in -our judicial system as an active
participant.
Now, I was not entitled-to a factual opinion -during the trial

gf the case and, as I told you, I certainly had none and certainly

disclosed it.

But having now heard-all of the evidence, I - - I can tell you

that your verdict based on the law and evidence in this case was

‘totally justified.

The evidence in this case was just simply overwhelming. There
ere not only four eye—Witnesses to the occasion but one of them

was his own son.

In addition to the eye-witnesses, of course, there -were
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',tﬁreats made to this estranged wife on the day before. In

aadition to that, he was already under a restraining order not to
see her.

These weré guestions of fact for you to dgcide, of course, but
those were the dquestions before you. . Four eye?witnesses, one of
which was the son, door broke down, stick caused the beating,
difficulties in the ﬁight before.

I am glad, frankly, that this defendant does not stand before
me for murder because that could have easily occurred at this
event, murder, totally unnecessary.

But I want to thaﬂk-you, all of you, for your services.

You know, this criminal domestic violence is something  we’ve
beenadéaling with and should have dealt with for years in a serious '
manner, and the word has got to go that our judicial system is not
going to permit this sort of conduct of criminal domestic violeqce
from ocutraged husband for reasons best known to him .wants to get -
- kill or hurt his wife. .

By your decision, trust me. You have stopped some of that
séme place some déy because the word is going.to go, now, that our
jury systeﬁ is not going to permit these men to go out there.and
beat these helpless women. Just not going to have it and properly
s0. '

I want to thank all of you for your services, and you are now
excused for the day and for the week. . You have my gratitude, and

I thank you for your services. You are now-excused.

—
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(The jury is released for the day and for the week ana departs
the courtroom.)

THE COURT: Alright, sir.

Mr. Fo&, I’11 never Kknow more about this case than T know

right this minute. 1I’11 hear any post-trial motions that you may

have,
MOTIONS AND RULING OF THE COURT

MR. FOX: Your Honor, I would renew or make a motion, ah,
to set aside the verdict as being clear weight of the evidence.
The Court is familiar with that. So I won’t-reiterate. You’ve
heard the testimony and the evidence on both sides presented by
both sides.

I1'd also renew my objection and motion in regarding festimony
that was introduced and allowed by the Court regarding the incident
the night before, um, those motions previously made, and I would
renew those motions and request a new tfial based on our belief
that that was an error to admit those and unduly prejudiced the
jury. |

THE COURT: Well, with reference to the night before in my
view it’s clearly permissible under se&eral views.

| One, it was a continuing act because the. second act occurred|
so close to thét event; and, certainly, it’s admissible, too, under
Lyle in my opinion because it meets the criteria of Lyle of
identification, motive and the other things that Lyle mentions.

So, that is respectfully denied.

F N I,
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5 Have the defendant come forward.
- fDefeddadtséomes forward-and stands before the-Court with his
EOunSel.)
SENTENCE OF THE COURT

THE - COURT: Is there anything further from the State? I

have, of course, heard all of the evidence in the case.

‘MR. MODICA: Your Honor, we previously’discussed the
defendant’s record.. Do you want me to go over thgt again now?
THE COURT:. Let’s have it for the record.
‘ MR. MODICA:.  Yes, sir.’ : B

In 1985, I’'m sorry, in 1984, he was cohvicted of resisting
arrest.

-In 1985, he was-con&icted of shoplifting.

And ‘that’s all.the State is aware of, Your Honor.

THE COURT: . -Alright, sir.

Mr: Fox, anything you want to tell me?

'ﬁ MR: FOX: - . Your Honor, oﬁly.Mr;.Bryant“is.thirty—nine
yearé old. He has been in jail since his arrest in March, I
believe the 8%, Um, we would request credit for those couple of

*months. .

'.
i The Court’.s heard what recoifd.he has. Most of it is very old

" { has not been Mr. Bryant’s character or habit.

Rlthough it is no defense and it wasn’t an issue at trial and

we did not go into ‘it as Your Honor, knows. from, ah, the

-.and, ah, shoplifting and resisting arrest twenty years ago. ' This
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-1 conversation this morning with Mr. Bryant and what ‘he has always

2 told me is he was so very, very drunk this night, I would, again,

3 ‘ Ait wasn‘t an issﬁe. It didn’t go to his alipi. We weren’t

4 - claiming intoxication.

5 THE COURT: Let me say this to you. I hear him - - I hear

6 you say that, and I'heard him say that earlier but that’s certainly

7 ' inconsisfent with his employer’s testimony who say he saw him.

8 thirty minutes later, and he was ready to go to work.

9 MR. FOX: Well, no, Your Honor. Not to disagree with‘
10 Your Honor, in fact, the testimony from his boss was he was such a
11 " bad condition that following morning thét he didn’t work all day.
12 ' He slept in the truck,

13 And it is no excuse whatever his condition, voluntary

14 intoxication, for what happened but what he said this morning I do

15 | - believe is true from his point. . He doesn’t remember. It is no

16 excuse. It is no justificatﬁon. These people did not deserve to
17 . suffer the '‘way they did because of what he did and‘bécause of

18 intoxicafion but I do point out and don’t think and his record does

19 not reflect - -

20 THE COURT: Anything further? y

21 " MR. Fdx: - - ihis to be his character.

22 No, Your Honor.

23 THE .COURT:* - Well, there’s obviously grea; concern .I have

24 'i'hear, and I - - as I’ve told the jury, I'm so glad he’s not

25 standing here before me for murder.
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* MR, FOX# - Yes, sir.
THE COURT: ~ ‘Easily could have bégnn and it in'my view would

have beén a death penalty case, too.
This client for whatever reason, first he.violated the court

order by seeing his estranged wife the.night before. Then he takes

"a stick( breaks the door down, goes upstai:s,_peats his wife, beats

' the gentleman with her and puts .his own son in extreme danger,

grabs his wife, and the evidence is jusg_simplz overwhelming.
| ‘I've never seen-a case this- strong. There were four eye-
witnesses. ' No question-about it.
It’s a horrible case.
What you want .to tell me, Mr. Bryant?

MR. BRYANT: That I was drinking that night, and I still

don’t know i1f I did it or not because I was so intoxicated but .

that’s all‘I can say. If I did it, I'm sorry but I don’t remember |

'&bing~it.'

THE COURT: - + Well, I don’'t see hqw. you coﬁld have é%y
“‘question ‘in your miﬁa that you_did it when your own son who loves
.you identified you. |

'MR. BRYANT: . ~Yeah. -Well, that’s what I decided to plead

guilty cause if Ne said I have to believe it but - -

THE . COURT: No, sir.
“* " MR.- BRYANT: ~.- I don’t know.
' THE COURT: - - Well, the evidence is just simply overwhelming.

Well, I'm Sorry that you put yourself in this:position, and I
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take no pleasure in imposing sentences in these such circumstances

But this was a terrible case, and the facts also suggest that, in -

fact, you thought you had killed .her and were glad of it if you
believe that one testimony of that lady there.

THE COURT: Alrighf, Mr. Bryant. .

With reference to burglary in the first degree it is the
sentence aqd judgment of this court that you be confined for a
period of twenty-five years;

" With reference'to kidnapping twenty-five years concurrent;

With reference to assault and battery with the_intenﬁ to kill

as to your wife, Lasha Bryant, twenty years.concurrent.

With reference to the wictim, Tamar Bryant, where you were

‘convicted of assault and battery with the intent to kill I sentence

you to three years consecutive..

Anybody who would go in and do what you did when their ydppg

son was there has no regard for anything, and so as to your wife,

I've given you twenty-five years for the burglary,-and I’m going to
give you three ‘years for the assault wupon your, young son
consecutively. AN

With reference to the other aséault against Nelson Hayward,
I’m going to sentence you to twenty years concurrent. |

Thank you so much.

MR. MODICA: Your Honor, just for the record, in rega;d to
Tamar Bryaﬁt, yéﬁ séying three years consecutive on assault and

battéry'of a high and aggravated nature?

———tdemrreras s e
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1 " THE COURT: Yes, I thought I said that. . Why you want to
2 say it for the record? - Isn’t that what I .said? f
3 MR. MODICA: I thought you said abwik.

,4 THE COURT: - No, sir. Assault and battery of a high and
5 aggravated nature. He was found not guilty of intent to kill, and |
6 I, frankly, don’t think he was guilty of intent %o kill but I,
7 ffamkl?,'dbh't think he didn’t care who and where he hurt including
8 his young son.

9 MR; MODICA:  Yes, sir.

110 THE COURT: So, the intention is that he serve twenty-five
11 on the one pharge against his.wife for burglary in the firét degree
(12 - and three édditional years for.putting his own son in such a |
13 desperaté situation. ‘ ' :
14 MR. ‘MODICA: Thank you very much. i

i115 THE COURT: Alright. Thank you.

i 16 Mr. Fox, as Public Defender, the Court expresses to you its
17 éppreciation ﬁor your outstandiné serviceslin this case. | i
18 : MR. FOX: Thank you, Your Honor, and, also, I .appreciate
19 your giying me the opportunity during trial to track down and
20 . "follow up Sn some witnesses and leads dufing the trial, and that
21 | made my job easier.

22 THE COURT: For post-conviction relief purposes if that
23- develops, it’s clear to me that you fullyuinformgd him of the
24 possible negotiations of sentencing there. ;
25 MR. FOX:  That's correct. '
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1 ' THE' COURT: But, of course, I would never have unaer the
2 facts in this c¢ase I‘never would have accepted it to st-aJ;'.t with.
3 MR. FOX: Thank you, Your Honor. . !
4 MR. MODICA: Your Honor, may we approaqh as soon as you're
5 ready?.
6 THE COURT: Yes, sir.
1 : (The Court adjourns the trial of this case and addresses other i
8 matters before tpe Court.) |
9 - - - END OF TRANSCRIPT - - -
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STATE OF SOUTH CAROLINA ) -
COUNTY OF GEORGETOWN )

I, the undersigned Lindé'W. McCall, Official Court
Reporter for South Carolina Court Administ£a£ion, do hefeby
certify that the féregoiﬁg is a true, accurgte.and complete

Transcript of Record of all the proceedings had_aﬁd évidence

introduced in the: trial of the captioned case, relative to

appeal, in the Court of Genreral Sessions of'Georgethﬁ'County,

South Carolina.

I do further certify that I am neither of kin, cbunsel;

nor interest to any party hereto..

October 21, 2006

Linda W. McCall

Official Reporter




STATﬁ OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIAL CIRCUIT
)
) 2009-CP-22-0477
James A, Bryant, # 315781, ) -
)
Applicant, ) _
) @
v, ) ORDER OF DISMISSAL WITH PREJERICE
) ' 2 = ®
State of South Carolina, ; %":% (= ';é_ﬂ
~ -
Respondent. ) =P ® T
< 9 Q0
) 9 = g
= N
This matter came before the Court pursuant to an Application for post-conviogare% ﬁléui}

April 1, 2009, by James A, Bryant. Respondent made its Return on May 22, 2009. An e\ddentiai'c;
hearing was convened at the Horry County Courthouse on July 28, 2009, The Applicant was
present in court and represented by Paul Archer, Esquire. The Respondent was represented by
Christina J. Catoe, Assistant Attorney General.
PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment from Georgetown County. The Applicant was indicted in April
2006 for assault and battery with intent to kill (ABWIK) against victim Lasha Bryant (2006-GS-22-
276); burglary in the first degree (2006-GS-22-277); kidnapping (2006-GS-22-278); ABWIK
against victim Nelson Heyward, III (2006-GS-22-279); and ABWIK against victim Tamar Bryant
(2006-GS-22-303), 7. Bric Fox, Esquire, represented the Applicant on the charges.! On May 30 -
June 1, 2006, the Applicant was tried before the Honorable Edward B, Cottingham and a jury. He
was convicted on all counts, but the jury found him guilty of the lesser-included offense of assault
and battery of a high and aggravated nature (ABHAN) regardiﬁg the 2006-GS-22-303 indictment

against Tamar Bryant, Judge Cottingham sentenced the Applicant to twenty years for ABWIK

! The trial transcript incorrectly states that the Applican! was répresented by Stuart Mark Axelrod, Esquire.

lofl}
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against victim Lasha Bryant, twenty-five years for burglary in the first degree, twenty-five years for
kidnapping, twenty years for ABWIK against victim Nelson Heyward, 11, and three years for
ABHAN against victim Tamar Bryant. All sentences were to run concurrently except for the three-
year sentence.

A Notice of Appeal from trial was timely filed by Attorney Fox, and an appeal was
peifected on the Applicant’s behalf by Kathrine H. Hudgins, Esquire. The issues on appeal
included whether the trial cout erred in refusing to accept the Applicant’s guilty plea, and whether
the trial coust erred in allowing evidence of the Applicant’s prior bad acts. The South Carolina
Court of Appeals affirmed the convictions on January 14, 2009 in a per curiam Opinion (2009-UP-
032). The case was remitted to the circuit court on January 30, 2009.

STANDARD OF REVIEW

In a post-conviction relief proceeding, the applicant bears the burden of proving his or her
allegations by a preponderance of the evidence. Caprood v, State, 338 S.C. 103, 109-110, 525
S.E.2d 514, 517 (2000); Rule 71.1(¢). Where ineffective assistance of counsel is alleged as a
ground for relief, the Applicant must prove that "counsel's conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied upon as having produced a just
result.” Strickland v. Washington, 466 U.S. 668 (1984); Builer v. State, 286 S.C. 441, 334 S.E.2d
813 (1985). The correct measure of performance is whe‘ther the attorney provided representation
within the range of competence required in criminal cases. Butler, supra, “There is a strong
presumption that counsel rendered adequate assistance and exercised reasonable professional
judgment in making all-signiﬁcant decisions in a case,” Caprood, supra, at 109, 525 S.B.2d at 517
(citations omitted). The Applicant must overcome this presumption to receive relief. Cherry v.

State, 300 S.C. 115, 386 S.E.2d 624 (1989).

20f11




Courts ﬁse a two-pronged test in evaluating allegations of ineffective assistance of counsel.
First, the Applicant must prove that counsel's performance was deficient, Under this prong,
attorney performance is measured by its "reasonableness under professional norms.; Cherry, 300
S.C. at 117, 385 S.B.2d at 625 (citing Strickland). Second, counsel's deficient performance must
have prejudiced the Applicant such that "there is a reasonable probability that, but for counsel's
unprofessional errors, the vesult of the proceeding would have been different." Cherry, 300 S.C. at
117-18, 386 S.E.2d at 625, When a defendant challenges his conviction after a trial, the proper
consideration is whether there is a reasonable probability that, absent the errors, the fact-finder
would have had a reasonable doubt respecting guilt. Smith v. State, 375 8.C. 507, 515, 654 S.E.2d
523, 527-28 (2007. (citations omitted). In order to receive relief, an applicant must prove both
ineffectiv$ assistance and resulting prejudice,’ See, e.g.. Suber v. State, 371 S.C. 554, 558, 640
S.E.2d 884, 886 (2007).

Allepations

In his original and Amended PCR Applications, Mr. Bryant alleged that his custody was
unlawful for the following reasons:

(1) Ineffective assistance of trial counsel, in the following particulars:
Failure to argue fatal variances in the indictments; -
Failure to request a psychological evaluation prior to trial;
Failure to object to the qualifications of the State’s expert witness;
Failure to obtain an independent crime scene and forensic expert;
Failure to object to the State’s prejudicial use of prejudicial photos;
Failure to adequately investigate and prepare for trial;

Pailure to object to the trial court’s erroneous malice charge;
Failure to object to hearsay testimony;

PRMO AP o PR

(2) Denial of his right to present evidence of actual mnocence and denial of his right to
exculpatory evidence;

(3) Ineffective assistance of appellate counsel — failure to argue the directed verdict issue on
appeal;

Joftl
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(4) Denied due process of law — Applicant was denied a fundamentally fair trial by
prosecutorial misconduct; and

(5) Court lacked subject matter jurisdiction.

Set forth below are the relevant findings of fact and conclusions of law, as required by 8.C.
Code Ann. § 17-27-80 (2003): |

FINDINGS OF FACT
In considering the Applicant’s case, this Court had before it the Applicant’s PCR file, the
records of the Georgetown County Clerk ot: Court regarding the convictions, the Applicant's
records from the South Carolina Department of Confections, the trial transcript, and the direct
appeal records. Both the Applicant and his former trial attorney, Eric Fox, Esquire, testified at the
hearing. This Court carefully listened to all of the testimony, and found the testimony of Mr. Fox to
be credible on all issues. The Applicant’s testimony wes not credible.

The Applicant testified that crimes in question allegedly took place on February 10-11,
2006. He was arrested on March 8, 2006, almost a month later. His ex-wife alleged that the
Applicant entered her apartment in the night and beat her, her boyfiiend (Nelson Hayward) and her
son with a stick, She also alleged that he dragged her down the stairs and choked her., The
Applicant stated that Eric Fox was appointed to represent him, and he saw Mr, Fox about 90 days
after his arrest for about fifteen minutes. He stated that Mr. Fox told him that he was going to tiial
the following Monday. He stated Mr. Fox told him that he would not be able to get a bond hearing.
The Applicant stated that the next time he sa\;v Mr. Fox was when they picked the jury. He stated
that he and Mr. Fox did not talk about any potential defenses prior to trial.

The Applicant further testified that there were no fingerprints taken from the wooden stick
allegedly used to beat his ex-wife and her boyfriend. He stated that his prints would not have been
found on the stick. However, he acknowledged that he did not know if there were, in fact, any
latent prints on the stick or if prints could have been developed from it.
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The Applicant stated that he told Mr, Fox that he had an alibi for the time of the ctime;
specifically, that he was Qith his boss, who picked him up for work that moming, He also stated
that he wes “stone drunk” that moming. He acknowledged that he told the trial judge during an
attempt fo plead guilty that he was so drunk on the night of the crime that he did not know if he
committed it or not. (See Trial Transcript, page 216, lines 23-24). The Applicant also stated that

phone records would have refuted Octavia Taylor’s testimony that he confessed to her over the

phone. He stated that these cslls never happened and that he was not even home at the time,

However, the Applicant admitted that the did not have any phone records to present at the PCR
hearing to prove this.

The Applicant acknowledged that his ex-wife and son both identified him at trial, but he
stated that his ex-wife lied and made his son lie also. He testified that his ex-wife forced his son to
lie at trial by using threats of boot camnp. He stated that she had done this in the past, and he told his
attorney that there was a report with the Georgetown County Sheriff’s Department would that
would have proven this. However, he stated that his attorney called the wrong police department
and was unable to obtain the report. He stated that Mr. Fox refused to ask his son about the report
at trial. However, he acknowledged that Mr. Fox did cross-examine his ex-wife and son regarding
their motivations, and that he argued these issﬁes in his closing.

The Applicant testified that Nelson Hayward, his ex-wife’s boyfiiend and one of the victims,
had been unable to identify the Applicant as.the perpetrator. The Applicant also stated that Mr.
Hayward said that the Applicant was not, in fact, the man who attacked him. He stated that the
police knew this because they tried to get Mr. Hayward to identify him. However, Mr. Fox refused
to call Mr. Hayward as a defense witness at trial. The Applicant indicated that he heard a rumor
that the real perpetrator was a drug dealer who got robbed.

The Applicant further testified that his attorney should have objected fo Dr. Manning’s
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qualifications because of an inconsistency between the State’s request and his area of expertise. He
stated that his attorney should have objected to the burden-shifting malice charge that was given to
the jury. He stated that his appellate lawyer w.as ineffective for failing to argue that he was entitled
to a directed verdict on these charges. The Applicant also stated that his lawyer failed to object to
the hearsay testimony of Octavia Taylor. However, he acknowledged that the “hearsay” testimony
to which he was referring was his own testimony.

Eric Fox, Esquire, testified that he was appointed to represent the Applicant sometime in the
weeks following his arrest. He stated that he met with the Applicant and spent “much more” than
fifteen minutes face-to-face with the Applicant. He testified that he and the Applicant discussed the
Applicant’s version of the facts, the indictments, the possible punishments for the offenses, and
potential defenses. They discussed and reviewed all of the discovery materials on May 19", 2006,
and discussed the options as far as pleading guilty or going to trial. Counsel also advised the
Applicant regarding his upcoming trial date the week of May 30, 2006.

The Applicant told Mr. Fox that he was at home, two miles from the crime scene, when this
incident occurred. He stated that he had an alibi because his boss picked him up that morning for
work around 6:30 am. He also told counsel that he had been drinking heavily on the night of the
crime. Counsel stated that despite this, he had no concerns regarding the Applicant’s competency
and saw no reason to request a mental evaluation. Counsel did inform the Applicant that voluntary
intoxication would not be a proper defense to these charges.

Counsel stated that he investigated the facts of the case in preparation for trial. Counsel
stated that he saw no reason to hire an independent crime scene expert, since the crime scene was no
longer in the same condition when he was appointed to the case. He stated that he did not have the
wooden stick fingerprinted, and had no idea if prints could have been developed off of the stick. He

stated that he did not obtain any phone records regarding Octavia Taylor, because he felt that she
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was an unbelievable witness in any event. At trial, he pointed out that the police did not even seem
to believe her.

In his investigation of the case, counsel spoke with the Applicant’s mother and the
Applicant’s former boss, Mr. Grimes. Counsel confirmed the Applicant’s alibi defense with Mr.
Grimes and ultimately called Mr. Grimes as an alibi witness at trial. Counsel also called
Investigator Sparkman to testify regarding investigations that were not performed by the State.
Counsel used Sparkman’s testimony to show that the police did not do any fingerprinting; did not
obtain a search warrant for the Applicant’s residence; did not submit-any blood or DNA for testing;
did not take any statements from Octavia Taylor; and did not obtain any phone records regarding
Octavia Taylor. |

Counsel stated that at the Applicant’s request, he did talk to the victim Nelson Hayward.
Counsel learned that Mr. Hayward would not have been a helpful defense witness because, although
he could not positively identify the Applicant, he said he could not say who committed the crime
because he did not have an opportunity to see his assailant. Therefore, counsel chose not to call Mr.
Hayward as a witness, although he did point out to the jury (through the testimony of the
Applicant’s ex-wife) that Mr. Hayward had a criminal record and was not supposed to be at the
apartment where the incident occurred due to Housing Authority rules.

Counsei also used the ex-wife’s testimony to show the juty that she had reasons to lie and to
force her son to lie about who committed this crime. Specifically, counsel pointed out that she had
sent her son to boot camp in the past to try to influence him, and counsel suggested that she used the
same tactic in this case to get him to lie and say that the Applicant committed this cﬁme. Further,
counsel cross-examined the son on this issue as well; he admitted that his mother sent him to boot
camp previously and that she used it to threaten him. Counsel stated that the Applicant did, at the

last minute, inform him that there was a report that would confirm that some sort of incident
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occurred. He stated that he looked into it and eventually spoke with the correct persons, including
an attorney named Crosby; however, he learned that no such incident reports existed.

Counsel testified that he did not see any plausible basis for challenging the expert
qualifications of Dr. Manning, the State’s expert witness. Coﬁnsel also stated that although many
photographs were introduced at frial, he reviewed the photographs and did not see any reason to
object to them, since they were not unduly prejudicial and were illustrative of the witnesses’
testimony.

Counsel stated that he had sufficient time to prepare for trial. He stated that he and the
Applicant discussed the evidence and the likelihood of success at trial. They also discussed the
Applicant’s right to testify at trial. Although the Applicant initially had planned to testify, he later
changed his mind and waived his right to testify. Counsel noted that prior to trial, the State made a
plea offer for fifteen years, which incorporated all of the pending charges. Counsel and the
Applicant discussed this offer on May 19, 2006, and discussed it again the week the frial was to

begin. The Applicant ultimately chose to reject the offer and proceed to trial. However, neat the

end of trial, the Applicant tried fo plead guilty, but Judge Cottingham refused to accept the plea

after the Applicant indicated that he could not admit guilt because he was too drunk that night to

_remember committing the crime.

Counsel stated that he did request and receive a jury charge regarding alibi. He stated that
he did not find the malice charge to be burden-shifting or otherwise objectionable. He stated that he
did not have any new evidence fo present ‘to support a motion to reconsider fthe three-year
consecutive sentence which the Applicant received for ABHAN against his son. Finally, counsel
testified that following trial, he filed a notice of appeal on the Applicant’s behalf in order to

preserve his rights, and an appeal was thereafter perfected.
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CONCLUSIONS OF LAW

This Court finds that Mr. Fox’s testimony refutes the Applicant’s allegations, This Court
finds that counsel conducted a reasonable investigation; that counsel adequately prepared for trial;
and that counsel performed reasonably at trial. Counsel fully presented the Applicant’s alibi
defense to the jury, and he cross-examined the ex-wife and son regarding their motivations for lying
about the Applicant being the perpetrator. Counsel also spoke with the victim, Nelson Hayward,
and determined that he should not be called as a witness since he would testify that he had been
unable to get a good look at his assailant. Although counsel did not have the wooden stick tested
for fingerprints, and did not did not obtain Octavia Taylor’s cell phone records, he did call
Investigator Sparkman as & defense witness and used his testimony to show that the State failed to
fully investigate the case and failed to investigate those things in particular.

Further, this Court finds that even if counsel had rendered deficient performance for failing
to obtain the cell phone records or failing to fingerprint the wooden stick, the Applicant failed to
prove prejudice where he did not present the cell phone records or fingerprint results at the PCR
hearing. Therefore, any prejudice is purely speculative — for all the Court knows, the cell phone
records might have confirmed that the phone calls did occur; similarly, the wooden stick might be

covered in the Applicant’s fingerprints. See, e.g.. Porter v. State, 368 S.C. 378, 386-87, 629 S.E.2d

353, 358 (2006); Dempsey v. State, 363 8.C. 365, 370, 610 S.E.2d 812, 815 (2005); Bannister v.
State, 333 S.C. 298, 303, 509 S.E.2d 807, 869 (1998) (mere speculation is insufficient to prove
prejudice in a PCR case).

Regarding other specific allegations not addressed above: This Court finds that counsel had
no reason to request a psychological evaluation of the Applicant, notwithstanding that the Applicant
used alcohol on the night of the incident. This Court finds that counsel was not deficient in failing

to object fo Dr. Manning’s qualifications, and was not deficient in failing to obtain an independent
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crime scene expert. Further, this Court finds that the Applicant failed to prove that counsel was
ineffective for failing to object to the State’s .photographs. See Porter, Dempsey, and Bannister,
supra. This Court further finds that counsel had no basis to object to alleged hearsay testimony of
Octavia Taylor, since the testimony was that of the Applicant himself and was therefore a party
admission under Rule 801(d), SCRE. This Court also finds that counsel had no basis to object to
the malice jury instruction since it was not erroneous or burden-shifting. (See Trial Transcript, p.
229; p. 275). |

This Court further finds that a directed verdict was clearly not warranted in this case, and
therefore, appellate counsel was not deficient for failing to raise this issue on appeal. (See Trial
Transcript, pages 38-101). In addition, this Court finds the Applicant’s allegations regarding fatal
variances in the indictments, prosecutorial misconduct, and lack of subject matter jurisdiction to be
without merit.

In conclusion, this Court finds that the Applicant failed to rebut the presumption that
counsel’s conduct fell within reasonable professional norms. Further, this Court finds no errors
sufficient to undermine confidence in the outéome of the trial. Therefore, the Applicant failed to
show any entitlement to post-conviction relief,

CONCLUSION

For all of the reasons discussed above, this Court finds and concludes that Mr. Bryant’s
post-conviction relief Application must be denied and dismissed with prejudice for failure to meet
his burden of proof under Strickland v. Washington, 466 U.S. 668 (1984), and Butler v. State, 286
S.C. 441,334 S.E.2d‘813 (1985).

Counsel’s attention is directed to Matlar v. State, 375 S.C. 407, 653 S.E.2d 266 (2007), and
Rule 59(e), SCRCP, regarding the filing of a Motion to Alter or Amend should counsel believe this
Otder fails to adequately address all issues raised as required by S.C. Code Ann. § 17-27-80 (2003).
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This Court further advises that if Applicant desires to secure appellate review of this Order, a notice
of appeal must be filed and served within thirty (30) days of the service of this Order. Applicant
and counsel are directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for

the appropriate procedures to follow after notice of appeal has been timely filed.

IT IS THEREFORE ORDERED THAT:

1, . The Application for post-conviction relief is DENIED and DISMISSED
with PREJUDICE.

2. The Applicant must remain in the custody of the State for the completion of

' his sentence,

AND, IT IS SO ORDERED this <> dayof ¢~ , 2009,

50

Larry B. Hyman, Jr.
Presiding Judge
Fifteenth Judicial Circuit

Z,jd‘ NMa-] , South Carolina

ilofll
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )
)
) 2009-CP-22-0477
)
James Bryant, )
. )
Applicant, ) .
) CERTIFICATE OF SERVICE BY MAIL
v. ) 2 o
- ) P> 8 2
State of South Carolina, ) me § =
) x> o 2
Respondent. ) = f
‘ g% 2 ¢
3R g =
1. Tamanemployee of the Respondent in the above-captioned action. o g

2. R;agular communication by mail exists throughout the State of South Carolina and that this is
a proper circumstance of service by mail.

3. Thave this day served a copy of the ORDER OF DISMISSAL WITH PREJUDICE in the
above-captioned matfer on the following person by depositing in the United States mail,

postage prepaid:

Paul Archer, Esquire
8231 Ocean Highway
Pawleys Island, SC 29585

DATED this 26" day of August, 2009.

Christina JI. Cat:
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3737

Gg3d
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IN THE COURT OF COMMON PLEAS

n

STATE OF SOUTH CAROLINA ).
COUNTY OF GEORGETOWN )
) .
James A. Bryant #315781, ; Case No.:,LO!Ll"CP"LZ "00%)2_
Petitioner, g -
; PETTTION FOR WRIT OF N
Y. ) HABEAS mmnos ) 8
) r“;"‘j = 3
) B =2 A
State of South Carolina, ) = © 5
) (e T8 ™ :E__‘_‘
Respondent ) o - ffﬁ;

D W~

~
1

The petitioner, Jases A. Bryant, #315781 respectfully moves fﬂ;s ;.

Honorable Court to convene an evidentiary hearing and to grant the

writ of habeas corpus on the issues presented in this petitioner for

WRIT OF HABEAS CORPUS pursuant to South Careolina code of law 17-17-

10' 17‘17"30.
The petitiomer brings forth this WRIT OF HABEAS CORPUS to protect

his rights to be free from a conviction based upon insufficient
evidence to sustain each and every element of the charged offense.

The imsufficient evidence permeated petitioner's entire judicial

proceedings such that petitioner’s only means to right this wrong is

throngh HABEAS CDRPUS,

Scanned
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UNAVAILABILITY OF DIRECT APPEAL
As a ¢ . ¢zhold matter, the state habeas corpus is the only available
avenue and the appropriate mechanism by which this petitioner can have
this current issue adjudicated under South Carolina law and legal
jurisprudence,

. This STATE HABEAS OORPUS is not being instituted as a substitution
for the nbpeal process established by the South Carolina. legal
Jjurisprudence, The petitioner's constitutional issue that the evidence
adduced at trial shows that no rational trier of facts could have
found proof of guilt beyond a reasonable doubt is not revieﬁable upon
direct appeal,

South Carolina Appellate Court rule 201 defines who way appeal

and what may be appesled. Subsection (b) of South Carolina appellate
rule 201 specifically sets the parameters that "only a party of
aggrieved by an order, judgement, sentence or decision may appeal.®
This is significant because there is no actual written order, judgement,
sentence or decision issued by Judge Edward B, Géttingham which
specifically adjudicates insufficient evidence to sustain the conviction
of petitioner's trial. Because there is no written order, judgement,

sentence or decision on this specific issue, the appeal mechanism is

| barred and unavailable to Petitioner Bryant. (SEE: Brumson v, American
Koyo Bearin, 367 S.C. 161, 623 S.E.2d 870 (S.C. App. 2005). “South ‘
Carolina adheres to the final judgement rule, vhich provides that,

an appeal lies only from a final judgement." SEE also Fulmer v. Cain,

380 S.C. 466, 670 S.E.2d 652 (S.C, 2008) and State v, Issac, 747 S.E.2d
677 (S.C. 2013).
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UNAVATLABILITY OF POST-COMVICTIOR PROCEDURE ACT

As a threshold natter’ the state habeas corpus i= the only available
avenue and the appropriaie mechanism by which the petitioner, James
A. Bryant, #315781, can have his current issue adjudicaied under South
Carolina law and legsl jurisprudence, This state habeas corpus is not
being instituted as a substitution for post—éonviction relief as
established by the UNIFORM POST-CONVICTION PROCEDURE ACT.

' The petitioner's constitutional issue that the evidence adduced
at trial shows that no rational trier of facts could have found proof
of guilt beyond a reasonable doubt is not cognizant under the mandated
parameters of the Uniform Post~Conviction Procedure Act, thereby
rendering the Uniform Post;Cbnviction Procedure Act unavailable to
the petitiomer, James A, Bryast, #315781,

The Uniform Post-Conviction Procedure Act defines who may utilize
its mechanism and under which specific circumstances the mechanism
trigger. (SEE: generally South Carolina Codes of law 17-27-20). The
petitioner, Bryamt, is épecifically challenging the insufficiency of
the eyidence upon which his convictions rests. The Post-Conviction
Procedure Act 17-27-20(a)(6) specifically says "That this section
'shall! not be construed to permit collateral attack on the grounds
that the evidence was insufficient to support a conviction,"

This aﬁbsection of the Post—Conviction Procedure Act creates a
bar which prohibits the petitioner from bringing this issue under the
Uniform Post—Conviction Procedure Act as a matter of law. So clearly,
as a matter of fact and as a hatter of law, the Uhifdrm Post~Conviction

Procedure Act is not and will not ever be available to an individual
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vho alleges insufficient evidence to sustain a comviction in South

Carolina as the ACT is presently written.
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STATEMENT OF THE CASE

The petitioner (James Bryant) was indicted. on April 5, 2006 by
the 'Georgetown Grand Jury' on charges of 'Burglary First (Ist)‘ under
indictment number 2006-GS-22-277; kidnapping under indictment number
2006~GS~22~278 and three (3) counts of assault and battery with intent
to kill under indictment numbers 2006~GS-276; 279 and 303. On May
30, 2006, the petitioner proceeded to trial before the 'Honorable'
Edward B, Cottingham and a Jjury. Wheress he was subsequently found
guilty on all charges 'AS' indicted, with the exception of having been
found guilty of the lesser included offense of assault and battery
"of a high and aggravated nature upon indictment number 2006-GS-22~
303. The Honorable Judge Cottingham sentenced the petitioner (James
Bryant) to 'Concurrent' terms of twenty-five (25) years confinement
within rhe South Carolina Department of Corrections for all charges,
The State of South Carolina vas represented by 'Matthew J. Modicum,
Esq. and Eric J. Fox, Esq., of Conway South Carolina represented the
petitioner in this matter,

A timely 'Notice of appeal' was filed on June 2, 2006. Petitiomer's
convictions and sentences were thereby affirmed by the South caraolina
Court of appeals om January 14, 2009, This exhausted the petitioner’s
state remedies upon his 'Habeas' grounds, one (1) and two (2)
(involving direct appealable issues)., Thereafter, the petitioner

filed an application for Post Conviction Relief (Doc. #2008-CP-22-477),

within two (2) months of the dismissal of his 'Direct'Appeal'. The

PCR addressed the remaining grounds for reiief, grounds three (3) and
four (4), lssues of Ineffective Assistance of Counsel (defense and

appeal); An evidentiary hearing was held before the 'Honorable' Judge




Larry B. Hyman, Jr., on July 28, 2009. The petitioner was represented
by Paul Archer, Esq., and the State of South Carolina by Christina
J. Catoe, Assistant Attorney General. The PCR Court filed its ORDER
of DISMISSAL on August 28, 2009, In said ORDER, the PCR Court so
npted that ‘it had considered petitioners case and it addressed all
issuves stated in petitiéner's 'Habeas' grounds three (3) and four (4).'
The petitioner then proceeﬂed to file a timely ‘Petition for Writ
of Certiorari’ after serving his 'Notice of Intent to Appeal' on August
27, 2009, The petitioner was représented on said appeal by Robert
M. Pachak, Esq., an Appellate Defender from the South Carolina
Commission on Indigent Defense, whom perfected the petition and
addressed defense counsel's 'Failure to Object’ to the 'Incorrect Malice
Charge"'. Thé petitioner has made every conceivable asttempt to preserve
and have these remaining grounds reviewed by the South Carolina State
Supreme Court, having submitted two (2) 'Reguest to Supplement the
Record' with his own ‘Pro-Se Brief' or for the Honorable Court to
'allow’ Appellate defender to "Re~Brief' all said grounds for relief!
However, this has NOT been permitted by the highest court of South
Carolina. See: attachments A-D. The South Carolina State Supreme
Court 'DENIED' the petitioners 'Writ of Certiorari' on April 7, 2011,
The 'Remitter' was issued on April 25, 2011, and the petitioner filed
a timely "Writ of Habeas Corpus' on issues A-J on August 20, 2012,
The District Courts 'Granted Summary Judgment' to the respondents.
The petitioner then filed a timely 'Motion for tecopsideration'. On
April 8, 2013, the District Court subsequently 'Denied' the
petitioner's 'Motion for Reconsideration'. The petitioner then

responded with the filing of a timely 'Notice of Intent to Appeal."
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_Service was made upon the State of South Carolina. Said ‘Notice of
Intent to Appeal' was thereby 'Denied’ on June 18, 2013, Therefore,
the petitioner has filed a further appeal of their decisioh before

this 'Honorable Court’.
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QUESTIONS PRESENTED

1. Whether the extra added aggravating circumstances of subsection
§16-11-311{A@N2)(3) as faét—offense elements of burglary first degree
were sufficient to sustain the convictions where this evidence did
not go the grand Jury and were not specifically charged within the

indictment upon which the petitioner was indicted?

2). Whether the Grand Jury indicted Petitioner Bryant on subsection
§16~11~312(A) or 516-11-311(A) in the indictment returned upon him
by the Grand Jury in this case, and was the amendment to this

indictment sufficient to sustain the convictions and sentences?
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ARGUMENT IN SUPPORT (F YSSUES (1) AWND (2)

Petitioner, Bryant points to the isdictment that was returned
ﬁ_pon him by the grand jury, SEE: indietwent #2006-G65-22-277, which
reads: "That James Artﬁur Bryant did ia Georgetown> County, on or
about February 11, 2006, without consent and with intent to commit
a crime therein, enter the dwelli'ng of Lasha E, Bryant, located at
12 Avant Court, Georgetown S.C., causizg bodily harm to: Lasha E.
Bryant and/ or Nelson Heyward, III anéfor Temar Bryant, in
violation of section (16-11-312(A)), South: Carolina Code of Laws,

1976, as amended.” This is the langusge clearly written that is
contained within the body of the indictment returned upon
petitioner, (Bryant), by the grand jury which is controlling: SEE:
indictment #2006-GS-22-277 at (App. pa. 414) wit;h amendment from
(16-11-312(A)) to (16-11-311(A)). SEE: also Exhibit 1 (copy of
amended indictment) First, let us note that this indictment does

not allege a violation of statue {16-11-311(2)) in the body of

gaid indictment nor does this indictment charge (16-11-311(A)(1)
(2) or (3)), because this is not what the grand jury found and
passed within the indictment voted on and returned by the grand
jury itself, as a matter of law, and as a matter of fact. SEE:
indictment #2006-GS—22-277. (The State relies on the Caption, and
the Back of the indictment) _S_EE. (App. pg. 26 Line 6 — Line 10)
which it is not a part of the "Findings of the grand jury"

pursuant to: State v, Lark, 64 S.C, 350, 353, 42 S.E. 175, 176-77

{(1902). The Lark Court held: thar it is the body of the indictment

that is controlling. We conclude the reference to the statue in

the caption does not make the indictment sufficient, because the
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caption is not part of the "FiQdings of the Grand Jury." The back of
the indictwent also, was not a part of the grand jury's findgngs
within the indictment in question, "Wherefore" the "uncharged acts
evidence” that were used to convict petitioner Bryant, (16-11-311(4)
(1)(2)(3)) was "insufficient to submit to the jury for a charge of
burglary first degree,” as the petitioner was mot indicted on the
charge of burglary first degrge in the indictment returned upon him

by the grand jury in his case., SEE: State v, Bostick, 392 S.C, 134,

708 S.E.2d 744. Also SEE: statue (16-“'3'2‘”)'31111 statue (16-11-311
(A)(1)(2)(3)). As a matter of fact the statue in violation of in the
indictment returned on Petitioner Bryant, was statue {(16-11-31a(A)),
Clearly, this statue is what was voted on and passed by the grand
jury, and this fact cannot -be negated by the state because ;nly the
graﬁd jury was in the room when they voted and passed'upon their
findings (if anyone other than the grand jury was in the room, then
this was error in law also as the grand jury proceedings are closed
to the public). The iﬁdictment was stamped true bill as required by
law, thus making it a matter of law, aund a matter of fact. SEE: State
v. Wilkes, 346 8.C. 67, 70, 550 S,E.2d 332, 333-34 (CT. App. 2001)

(Citing 42 C.J.S. Indictments and Informations 113 (1991)).

"Therefore," a designation in the caption cannot enlarge or deminish
the offense charged in the body of the indictment. (Nor the back of

the indictment). Clearly, the State depends on this error in law to
uphold the unconstitutional conviction(s) and sentence(s) éhrusted

upon the petitioner in this case, as a matter of law. As a matter of fact

the "uncharged acts evidence" of "nighttime," specifically "nighttime"

vas the sole reason for the first degree burglary charge, that was
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admitted into evidence after the substantive amendments of the
indictment by the court, §g§; (Ap. pg. 203 line 8 - Line 12) and the
~ State does not care about the petitioner's (5) Fifth Auendment rights
to be tried only on the charges contained in an indictment returned
by the grand Jury. SEE: (App. pg. 203 Line 13 - Line 20). The fact-
offense element of nighttime (16-11-311(A)(3)) must be charged in

the indictment SEE: U.S. v. Davis, 184 F.3d 366, the Davis Court held:

that if a fact is an offense element it must be charged in the
|
indictment. With the use of this insufficient "uncharged acts

evidence,”

combined with instructions given that vere.inadequate,
allowed the jury to convict petitioner, Bryant, on a basis and statue

different from that advanced by the grand jury, SEE: State v. Guthrie,

572 S.E.2d 3b9. In Guthrie, the Court held: That to allow this sort

of action in the dissent would articulate an amendment rule with no

‘boundaries or parameters. The rule set forth in the dissenting opinon

allows for "Amendment Ambush” on the eve of trial, Moreover, under
the rule advanced by the dissent, a multifaceted criminal charge
containing alternative grounds for aggravation is thrust upon a
defendant at trial with an indictment containing only one of the
alternatives, The implementation of such an amendment procedure would
create evidentiary conundrums of gargantuan proportion to a defendant
as the trial commences. As a matter of fact, this is exactly what
hgppened in Petitioner Bryant's trial. Clearly, this act violated
Petitioner Bryant's Fifth Amendment (5) rights ;o be tried only on
the charges contained in an indictment returned by a grand jury; SEE:

U.S, v. Clemente, 22 F,3d 477 (2nd Cir. 1994) (citing United States

v, Helmsley, 941 F.2d 71, 89 (2nd Cir. 1991), cert. denied, U.S.
1}2 S.Ct. 1162, 117 L.Ed, 2d 409 {1992); United States v,
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Mollica,‘849 F.2d 723, 730 (2nd Cir. 1988); also SEE; United States

v. Stirone, 80 S.Ct. at 273-74, SEE: (App. pg. 26 Line 6 - Line 14).
The unconstitutional amending of the indictment from stétue (16-11-
312(A)) to statue (16—1}—311(A)) which clearly changed the nature of
the charge and increased the pemalty at the same time, in violation

of S.C. Codes of law subsection 17-19-100, Also SEE: (App. pg. 202

line 18 - App. pg. 204 Line 10) and also SEE: the "Cha:gg of the

Court,™ (App. pg. 225 Line 1 - Line 18). But, specifically see:

(App. pg. 203 Line 8 - lLine 12) where the C&urt states verbatim: The
B) The elements of burglary, first degree, here is
9) Primarily the "nighttime" and with intent to commit a felony
therein
10) It WFll be a deadly weapon. I'm not sure about that but
there's
11) enough here, the “pighttimeh standing alone that it's
suﬂfcient to
12) make it burglafy in the first degree.
Pgtitioner, Bryant's Fifth Amendment (5) rights vere indeed violated
by this "substantive" amending of the indictment upon which he was
indicted, As a matter of pure law, the safely guarded embodiment of
the Sixth (6) and Fourteenth (14) Amendments rights of a criminal
defendant to have notice of the charges pending against him vere
violated by the use of these “uncharged acts evidence" that were
néﬁispecifically alleged or charged within the indicfment upon which

Petitioner Bryaunt, was indicted. SEE: U.S. v. Davis, 184 F.3d. 366,

the petitioner -(Bryant), also asserts, that the jury that convicted
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him, did so on the basis of "insufficient evidence,” the state also
based their.case on the insufficient "acts evidence" to sustain the
conviction{s) and sentence(s) of Petitioner Bryant. "However," the
"uncharged acts evidence" as fact-offense elements of burglary first
degree were not returned in the indictment upon petitioner by the

grand jury; SEE: State v, Quarles, 261 S.C. 413, 200 S.E.2d 384,

Because the aggravated circumstance“(f6—11—311(A)(3)) is "nighttime?
clearly, time is of the “essence" in this particular case as well
as this particular crime, and it is not a matter of form that can'be
corrected or amended. "Therefore,” by the use of these "uncharged
acts evidence,"” it clearly changed the nature of the offense charged,

in violation of 8.C. Code Ann. Section 17-19-100. SEE: Clair v. Sfate

478 S,E.2d 54 (S.C. 1996); also SEE: State v. Guthrie, 572 5.E.2d 309,

The Court Held: That amendments to an indictment are permissible if:

(1) They do not change the mature of the offense, {(2) The charge is
a lesser included offense of the crime charged on the indictment, or
{3) the defendant vaives presentment to the grand jury and pleads

guilty. Indictment and Information 159(1); Also SEE: State v. Myers,

313 S.C, 391, 438 S,E.2d 236 (1993). The South Carolina Code Ann,

Section 17-19-100 (1985) states in pertinent part: If (A) There be

any variance between the allegations of the indictment, and the
evidence offered in proof thereof, the court before which the trial
shall be had way amend the indictment (according to the proof, if
the amendment be because of a variance) if such amendment does not
change the nature of the offense charged. “However,“'again we must
note that the indictment upon which Petitioner Bryant was indicted

does not allege the "uncharged acts evidence" that were entered




into evidence during his trial, clearly, this changed the nature of

the offense charged violating South Carolina Code Ann, Section 17~
19-100. In essence: The state cannot Prove an element not Ffounded
and passed by the grand jury and not alleged W.!“\l;'\the indicted
offense, because the indictment is invalid to the element not
charged within ii. "Therefore,” the indictment then fails to give
an accused a valid notice of ﬁhat he must be prepared to défend.
elementary speaking. Furthermore, it is elementary that every
ingredient of the crime must be charged in the indictment, A
general reference ;o the provision of the statue is insufficient.
It is well established that a failure to ;ecite an essential

element of an offense is not smenable to harmless error review.

U.S. v. Spruill, 118 F,3d 221 (4th Cir. 1997). The petitioner was
not put on proper notice of all essential elements of the charged
offense intended to be charged by the state purswvant to: S.C. Code
of Law, section 16-11-311(A}(1)(2) and (3). The jndictment in
question here fails to allege the aggravating circumstances that
were entered into evidence in violation of section 17-19-100 and
in accordance with the clearly established constitutional rights
of the accused, S.C. Const., Art, 1, Sect. 11; U.S. Const. Amend,
Five (5): Grand Jury Clause. Neither instructions nor petit jury
verdict can satisfy after the fact Fifth Amendment right to be

tried upon charges found by the grand jury. U.S, v, Hooker, 84l

F.2d 1225, 1228 (4th Cir. 1988). As the grand jury mmst comsider

and find to be present all necessary elements of the crime charged,

and the indictment must reflect the grand jury's findings as to

all elements necessary of the crime to be constitutionally

10
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sufficient, SEE: Almond v. Edwards, 854 F. Supp. 439. The common law

.requires in South Carolina remain the ‘same in every particular, as

they stood at common law of olden times. State v, Judge, 208 5.C. 492,
38 S.E.2d at 715, The intent of the legislature is clearly written
into the language of the statue 16-11-311(A)(1)(2) and (3) {1976).
For an accused to be lawfully convicted of this statve within the
state of South Carolina, not only must all of the essential elementé

of the crime charged be proven beyond a reasonable doubt, it must

“also be alleged in the indictment returned against him by the grand

Jury in accordance with the clearly established constitutional rights
of the accused. S.C. Const., Art. 1, Seci. 11; U,S. Const. Amend.
(5). The petitioner, James A, Bryant, #315781, asserts that his
petition for a writ of habeas corpus contains constitutional

deprivations of his Fifth (5) Amendment, Sixth (6) Amendment, and

- Fourteenth (14) Amendment rights that warrants the issuance of the

writ, and his petition contains an adequate statement of the facts
thereof, to make possible preliminary, an intelligent Jjudgment on

the merits of his claimé within his petition. Crosby v, State, 126

5.E.2d 843, The petitioner has exhausted a1l available post-~
conviction relief>remedies, as well as other remedies such as
federal habeas corpus. The petitioner sets out the facts of his
claims and makes a prima facie showing that entitles petitioner

to relief. Welch v. MacDougall, 143 8.E.2d 455, Petitioner Bryant's

petition for habeas corpus on itself supports the requested relief,

thus, making it an appropriate petition. Hunter v, State, 477 S.E.2d
203, Habeas Corpus is available to the petitioner, because other

remedies such as post-conviction relief is inadequate and unavailable

11
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as defined by: South Carolina Codes of Laws § 17-27-20(A)(6), that
specifically says "That this section ‘shall’ not be éonstrﬁed to
permit collateral attack on the grounds that the evidence was
insufficient to support a conviction,”and direct appeal is
unavailable, because there is no actual written order, judgment,
sentence, or decision issued by Judge Edward B. Cottingham; which
specifically ;djudicates insufficient evidence to sustain the
conviction of Petitioner Bryanmt's trial. So direct appeal is
barred to Petitioner B;yant. SEE: South Carolina Appellate Court
 Rule 201, subsection (b); S.C. Const., Art. 1, § 18; Simpson v.
State, 329 S.C. 43, 46, 495 S.E.2d 429, 431 (1998); Gibson v, State,

495 S.E.2d 426 (S.C. 1998), Petitioner's constitutional rights have
been violated, which, in the setting, comstitutes a denial of
fundamental fairness shocking to the universal sense of justice.

Butler v. State, 302 S.C, 466, 397 S,E.,2d 87 (8.C. 1990).

12
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REASONS _FOR CiAlTTlG THE WRIT

The petitioner has exhausted all available post—conviction relief
renedies, as well as other remedies, such as federal MABEAS CORPUS
Thé act is inadequate and unavailable to petitioner by'the rule
governing S.C. Code Ann. 17-27-10, The petitioner's only leans:of
getting his constitutional claims adjudicated om is by state habeas

corpus, Petitioner, Bryant claims that his Fifth (5); Sixth (6), and

Fourteenth (14) Amendment rights were violated by a substantive

amendment of the indictment upon which he was indicted, and returned

by the grand jury, and that the evidence adduced at trial was

insufficient to sustain his convictions and sentences, as it was

fundamental error that goes directly to the foundétinn of the
petitioner's convictions and sentences, which in the setting,
constitutes a denial of fundamental fairnmess shocking to the wniversal

sense of justice. Simpson v, State, 329 S.C, 43, 46, 495 S.E.2d 429,

431 (1998) and habeas corpus is petitiomer Bryant's only évenue for
relief, which continnes to be available as a constitutional remedy.

Gibson v, State, 329 S,C. at 42, 495 S.E.2d at 428, Butler v, State,

334 S.E.2¢ 813, 106 S.Ct. at 869. Simply put, this action has merits

"and calls for an evidentiary hearing on them and should not be

summarily dismissed. To do so would be to deny Petitioner Brysat the
fundamental right to have his claims heard and adjudicated upon their
legal and constitutional merits. Further, the petitioner has set forth
in his pefition constitutional claims that more than well meet the

standard delineated in Butler v, State, [SIC] and do very well indeed,

which in the getting, constitute a denial of fundamental fairmeas

13




shocking to the universal sense of justice, ag well ag public interest

in such matters, Gibson, Supra: Butler, Supra, To bar this case would

continue to‘ﬁphold a mockery of the justice system, and a fundamental
miscarriage of justice and fairness shocking to the universal sense

of justice, which has proceeded to exist for years. U.é. Const, Amends.
Five (5), Six (6), and Fourteen (14). This action must be heard a;

the following: ™A STATE HABEAS CORPUS" pursuant to S.C Code Ann,

§ 17-17-10 et. seq. and S.C. Const. Art, 1, § 18, Gibson, 329 S.C.

at 41, 495 S,E.2d at 428 or in the "ORIGINAL JURISDICTION" of the

Supreme Court pursuant to S.C, Comst. Art, 5 § 5. Gibson, Supras

Butler, Supra. To not hear this case without review, would result in

a gross miscarriage of justice. Butler v, State, 334 S.C. 813, 106

S.Ct. at B69, The evidence was insufficient to submit to the Jury on
the issue of petitioner's guilt of burglary first degree, S.C..Code
Aon, § 16-11-311(A)(1)(2)(3), Stste'y, Bostick, 392 S.C, 134, 708

S.B.2d 774, As well as being insufficient to susrain Petitioner
Bryant's convictions and sentences as a matter of law, this error in
law made Petitiomer Bryant's trial so egregiously unfair as to demy
him a fair trial. Therefore, we must honor the nandatory constitutional
rights of an accused established by our legislature many years ago:

to do othervise would result in an abanrdonment of the requirement to
efen have an indictment or a written wvaiver thereof, The'reéources'

of our judicial branch are better served by requiring compliance on
the front end with this clear, unambiguous, and long-standing

| constitutional prerequisite to any criminal proceeding. State v,

Bullock, 574 S.E.2d 17 (N.C. App. 2002); State v. Pressler, 176 N.E.

14 -
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2d 308 (Ohio App. 1960); and see eg, Ex parte Cole v. State, 842 So0.2d

605 (Ala. 2002). The grand jury exists not merely to investigate and
accuse, but as a curb on the unbridled power of the sovereign and to
issue valid indictments; to do othervise results in a ﬁenial of an
accused's long-standing constitutionel rights end would vanish the .
Constitution altogether, as well as the Fifth (5) Amendment Grand

Jury Clause,

CONCLUSION

For the legal reasons and principles cited in this state habeas
corpus pétition, with initial brief, the conviction(s) and sentences(s)
should be vacated, reversed for trial, or a judgment of acquittal

entered,

15
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STATE OF SOUTH CAROLINA ) - INDICTMENT FOR
) : :
COUNTY OF GEORGETOWN ) . Burglary 1" Degree

At a Court of General Sessmns, convened on April 5, 2006, the Grand Jurors -
of Georgetown County present upon thexr oath.

That nges A:thur Bryant did in Georgetown County on or about February
11, 2006, without consent and with intent to commit a crime therein, enter the |
' dwelling of Lasha E. B'ryan_t, located 'at 12 Avant Court, Georgetown, SC, causing
bodily harm to: Lasha E. fryaht and/or Nelson Heyward IiI and/or Tamar Bryaﬁt,

in vxolanon of Secuon 16—11-311(A), MM 1976, .as

amended.

~Against the peaceand d:gmty of the State, ‘and’ conn'ary to' the statute in such
case made and prowded :

SOLICITOR .
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" STATE OF SOUTH CAROLINA )
COUNTY OF GEDRGETOWN ;
) - Lot
Jemes A. Brypnt, #315781, y Ao CP-21-06K1 2
Petitioner, ; AFFIDAVIT OF
) JAMES A BRYANT #315781 ..
, ) | Br = &
y ) 2x = 8
) = g; -~
State of South Carolina, ) [ JH é; ]
) A o
Respondent . ) §§‘ = §g
2 , BN ow 3
o X

'S

I, James A. Bryant #315781, do hereby swear, attest, depoée sdi‘

say the truth|to the follwoing:

1) That the indictment returned by the Grand Jury in his case does
not alleg4 the fact—offense element of "nighttime", See:
indictmentyy #2006-GS-22~277.

2) That his convictions and sentences rest soley on this fact offense

| element thpt was not specificslly alleged in the indictment
returned upon him by the Grand Jury,

3) That Petitioner Bryant was not put on notice of this “uncharged
act eviden¢e"™ that violated his Fifth (5), Sixth (6), and
Fourteenth |{14) Amendment rights and S.C. statue 17-19-100.

4) That this insufficient “uncharged act evidence™ was submitted to

the jury in violation of petitioner's Fifth (5) Amendment rights

and S.C. t. Art, 1, Sect. 11, the Bill of Rights, and U.S.

Const. Amends, Six (6) and Fourteen (14).

5) That the South Carolina Attorney general's office refused to
answer petitioner's Rule356, Request for Admission.
- 6) That the solicitor's office for the 15th judicial circuit refused

to answer petitioner’s Rule 36 Rules of Civil Procedure Request

for admissions,




7) That this substantive amendment of the indictment that petitioner
was indicted on was fundamental as it goes directly to the
foundatiion of petitioner's conv;ctions and sentences in violation
of his|Fifth (5) Amendment rights thet are per se and requires

reversal as a matter of law,

8) That tj:_indictment that was returned by the Grand Jury on
Petitiomer Bryant was in viclation of section 16-11~312(A), second

degree burglary. SEE: indictment #2006-GS-22-277.

s/ jm ¢ Bryan? ‘sis781
VJames A. Bryant #315781

UBSCRIBED BEFORE ME
Y OF 2014

. {(_10/
ic For South Carolina
My Coemission Expires: -
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APPLICATION TO PROCEED WITHOUT PAYMENT

OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1 ef
A, ’?)man-ﬁ 357 , hereby apply for leave to

L Jame
proceed in this|action without prepayment of fees or costs or security therefor. In support of my
lere under penalty of perjury that the following facts.are true:

application I
43} am the applicant in this action and I believe I am entitled to redress.
7)) ecause of my poverty I am unable to pay the costs of said proceeding or give
_ ity thereof. N
. . -
. 5 3IST7%(
_ Hcant
(§) affirm subscribed before me this
PGy o 24T
| : ﬂ’la/ ' o, = 5
Z > Nbtary Public T m— = 3
My Expires A g~ % £2
g5 2 33
S5 @ =
™ o =
~ Z

b
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o~ _—
STATE OF CAROLINA )
COUNTY OF GEORGETOWN )
: )
James A. Bryant, #315781, } '
) CERTIFICATE OF SERVICE
Petitioner, )
) .
3 L0\Y-CP-21- 00YI2
v | ; .
State of &4th Carolina, )
) N ]
Respondent.. ) —~ =8
rryi—
) 2w B8
= S
T, JAMES| A BRYANT, #315781, do hereby certify on this (B day o€ S
D o oM
July 2014, that I served the foregoing petitiom for state ,}?3,:: _%’Q
i E}’ :
corpus and AFFIDAVIT in support of, ss well as a cervificate of ég ;’

pervice in this matter by d_epositins a8 true copy of it in the United’m

States mail, [postage prepaid on July 1% 2014 , addressed to the
\

following indicated below:

(1). Alan Wilson (2). Jimmy A. Richardson, II
Attorney General Fifteenth Circuit Solicitor
P.0, Box 11549 P.0., Box 1276
Columbia, S.C, 29211-1549 Conway, S,C, 29526

(3)., Clerk of Court

: Alma Y, |White
P.0. Box 479
Georgetown, S.C. 29442

N S//%zw_év_‘&_yﬁﬁﬁﬁ
| . ",g:' “1‘/... -, ; -' BED B mngo':f James A, Bryant #315781
{ ‘. =, Moultrie-2052
4460 Broad River Road

/NS> . 0( ;Q/ Columbia, S.C. 29210

* NOTARY PUBLIC FOR SOU
MY COMMISSIOR EEPTRES .. (.cusiccion Expire:

Freep S Tl 0
LRERR PR R (]
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STATE OF SOUTH CAROLINA, )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )
, ) 15" JUDICIAL CIRCUIT
James A. Bryant, #315781 ) ,
Plaintiff ) MOTION AND AFFIDAVIT TO
: ) PROCEED IN FORMA PAUPERIS
VS. )
)
)

State of South Carolina

I, James A. Bryant, #31

Defendant. ) FILE NO.

2014 -CP- L2- 0oy 1.

5781, being duly sworn, state that 1 am the Plaintiff and that I do not have the

funds available to pay the costs of filing and service in the present mattes. [ hereby request that the

complaint be filed and sérvice made without COSts,

Sworn to and Subscribed before me . )
_ this day of 2 )
)
)
Notary Public for South Carolina ) Signature of Plaintiff or
) Person Filing Complaint on Behalf of
My Commission expires ) Plaintiff
ORDER | o, =8
. oz F %
ave 1s grantead to proceed in forma pauperts without payment ol the filing tee =Y 2. —
[Leave is g dp#r d in forma pauperis without payment of the filing fee 2% & 5
' o.. N =2
. = ==
[ILeave is granted to proceed in forma pauperis without payment of the service c({i}‘ - oM
. o= = =C
- N . :U: Lo :f?
ocegd in forma pauperis. o 2 _,\

XLeave is denied to pr]

Dated: August 26.

.Georgetown

>

o Prrrmsamie ! | Cokbudsnn)

 JUDGE/SEERK-OF-COURT

South Carolina

NOTICE TO PLAINTI{FF: The Court may assess costs against cither party at hearing.

SCCA 405CP (10/10)
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- ~ _~y,
. ED.
STATE 0F SouTw CaroiwA ; T THE COWRT 0§, ComBEndPlos
. =2 & 5
Qbuh’r\{ of Georgetwn ) 5™ Judiaad @&u@rﬂ
XFP o &1
& ) Q-( (= s - 1 g
TJAMNMES A BRYANT 315731 ) .ﬂi - ng
. ) MOTION FOR gaozﬂ%m&
: PLamn i, S = 2
VS, ) o0f Couansel = S w
Y e

STATE Of SouTH CAROLIWA )

File po. 2014-cp-22- 00%i2
OEFENVLANT, ) _

l—, JAMES A.Bﬂ{dn*”.'s’lﬂﬂ’l, the, umkrslsnccl' here by
Q_&r&ig‘ under pencliy of per:)uﬁ-{ thalt Lhe 'COUou)t‘ns
Lacts are frue:

0, T am +he pim‘nh'gk in the above - wamed patter and desire

+he osrlﬁfance of Cauﬂst/__/n Hhese /oroccec/rr;j;,

(25, T represent o the Coack ek Mae \ssues f‘o;tgec) v Yae
State habeas C,or‘ous p\ﬁad \'y\g) hove not pr{d\ouslu{ been
presented fo a Court ond that the plamdclf believes

Inese 1ssues are mervdorisusg,

(3>,I I’*QP(‘(_S&r\"' Yo Phe Gourt Mok I am wibhook wonesy
br means Lth wihwch o employ an «a%rﬂ{\\’w 50
am unoble financtally o rheun Counsel for myself.

Therefore, T Pray *UM- Courk o Prov Lde. Coranye |

on my behald,
s/ Ge By (305780
JAMeS A, @I\"{M&‘-‘ I
BRLT ~imourin 2652
Ydbo ?n_rou@ River Road
Columby, g , South Carluns 292/0
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STATE OF SOUTH CAROLINA

County of Georgetown 15th Judicial Circuit

James A. Bryant #315781,
Plaintiff,

vs,

State of South Carolina, File No.: 2014-CP-322p0

Defendant.

el Yt ® g WS s e P W Y s’ W W Wt Sa¥ S e’

ALY 92 d3ShIE
'S *A LNAGI NMGLI98039

¥NND ARMY3TD
JHHM AWV

0%

The plaintiff, James A. Bryant-#315781, respectfully
moves this Honorable Court to reconsider the order denying
his ﬁorxou AND AFFIDAVIT FOR LEAVE TO PROCEED IN PORMA
PAUPERIS that was filed on August 26, 2014. The blaintiff
(Bryant) received this order on September 12th 2014, The
plaintiff is an indigent, incarcerated individual, and
his only means of bringing his petition for habeas corpus
is through in forma pauperis status. The plaintiff has
attached a financial statement from South Carolina
Department of Correctiocns Headgquarters, and makes this

request pursuvant to: S.C. Code Ann, 17-27-60 (1976). SEE:

Michau v, Al Cannon, 2006 WL 7286082. South Caroclina Court

of Appeals, based on the following authorities, Ex gaite
Martin, 321 S.C. 533, 471 S.E.2d 134, 135 {(1995)(¢citing

Smith v, Bennett, 365 U.S. 708 (1961)(an Indigent Prisoner

may not be required to pay a filing fee for petitioning

for a writ d»f habeas corpus). Lakes v, State, 333 s.C. 382,

MOTION TO RECONSIDER ORDER
DENYING LEAVE TO PROCEED IN
FORHA PAUPERIS AND AFFIDAVIT

345

IN THE COURT OF COMMON PLEAS
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385, 510 S.E.2d 228, 230 (CT. App. 1998)(The Lakes Court
held: The judge should have allowed Lakes to proceed in
forma pauperis in his petition for a writ of habeas corpué,
because he was an indigent, incarcerated individual)

Plaintiff also makes this reguest pursuvant to Rule 3(b)

. X
}ev_»:f_ﬁ%aé’:i‘m’
ames A. Brya #315781

4460 Broad River RA.
’ Cduabia'- S.C. 29210

Rules of Civil Procedure.

A
Septeaber fTi s 2014
Columbia, South Carolina
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- . 2 _;2\ % 6(
INMATE TRUST FUND ACCOUNT REPORT ' .

for SOUTH CAROLINA COURT FILING FEES
D14~ P - A7-60F"

INSTRUCTIONS TO INMATE: Complete top portion then give to your mailroom. When

ed from Accounti u_pt is form with any payment to the Cou

By signing my name below, I am asking the Financial Accounting Office of the South Carolina
Department of Corrections to complete this repost. In accordance with SC Code of Laws §24-
27-100 and 150, I authorize payment of the full filing fee. IfI have insufficient funds in my
account at this time to pay the court’s full filing fee, I authorize SCDC to deduct the initial and

subsequent payments until payment is completed. -

INMATE NAME (print):_J4mMES A, Bryout .
“scock 31575/ INMATE SIGNATURE: _ a.
I plan to file this action in the SC County of _(earaetovs A)
N [
The section below is for SCDC - Firancial Accounting Branch's use ONLY. c7]
, = 8
e By = 3
(1) Total deposits to inmate’s account for _ "ﬁ"}"zi‘ @ m
preceding six months’ perod®...................ooeen... $7 D x» v 3-,,
T Lac ﬁ"
: St o
(2) Twenty percent (20%) of line I ...ccoo.vcveveervcrecerran. Sﬁ 8 = 2°
S~ g:—. = =
’ 4m 0 =%

(3) Account balance - current date ............c.ccrvcveean.

(4) PAYMENT AMOUNT **

(lesser of line 2 or line 3) -

Enclosed check # 3 _@
**NOTE to COURT: If payment is for partial fee, Court must notify SCDC once case is
accepted and filed. Send notice with case # and balance owed to address below. SCDC wiil
NOT process any additional payments until notification is received from Court.
South Carolina Department of Corrections :
Financia] Accounting - Room 234

PO Box 21787
Columbia, 5C 29221-1787

*Admission date is noted here if inmate incarcerated less than six months

> 7/1e [t
ale Bt prepated 797

Fre; b al Accounting Sranch - SCDC
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THE Honorable ALMA Y winke | Feb, 3,208
Clerw of Courk Gtorsﬁ.\'owf\ Coun .
P.0. Box 419 8
(1)

m

-

C’leorat.-kbmn, SL, 294YR

800D 40 Wy3h
[HAA PiY

RE: Case Mo Qo0ly-Cp-22-00% |7

W46 WY 9-4345102
N
3

Oear Clerls,

T 3James A, 'brt\an-\-'i\g’l%l on thUOK\‘v\eB oy '\e.aa\
CLgnts pursuant 1o 3L, Code ANN, Stetue I 2U-27T-100

and \SD Using wmy TMak Trusk Fund acwant

4o pmc,eed with my waly of Haleas Corpus PQ\—\\-\D(\
SockivrEAU-27-150 Stales VMnod even (& o Priseners
Feus) accomny Soes nok Conkain Sufbient funds

o make e Sisk-time poyment N-%u'f‘ﬂd oy Sechon
24 -37-100, the @il Actier may Shil be filed and -
Pa\/menfs of fen percent of Yhe /Drrc.ec/lrij‘ monthrs
jnwme i n the pdf‘l*lo’ﬂe—"'-s frast Qccount Shall be.
made fyom $hat accamnt s Soon GS funds are avadsble,
I# thee i angthing €lse that T weed 1o do please
oduise, me with the notice fom yue office as

Seon as possible,

%"ﬂk ?0)// Uf much

.d d% ﬁ‘%ﬂé;fjffw Famies 4, 570.% 25781

liy Commissicn Explres
5 March 5, 2018 ._J_
b . L
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The South Carolina Court of Appeals

James A. Bryant #315781, Appellant,

V.

The State of South Carolina, Respondent.

Appellate Case No. 2015-000185

The Honorable Benjamin H. Culbertson
Georgetown County

%’_,
op 2

. mT, o
Trial Court Case No. 2014CP2200812 X o
RPN

DL

" .

oF 2

v Y=

ORDER 2m —

Appellant has failed to pay the initial filing fee, as required by Rule 203 of the
South Carolina Appellate Court Rules, (SCACR), and this Court's letter dated
March 5, 2015. Accordingly, this appeal is dismissed. The remittitur will be sent as
provided by Rule 221(b), SCACR.

FOR THE COURT

BY_ Cian & - L8Oy
U () CLERK Q

Fii s
Columbia, South Carolina . 35 "'] 7‘5‘)

James A. Bryant, 00315781
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Joshua L. Thomas, Esquire
Alan McCrory Wilson, Esquire
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CLERK

~ The South Carolina Court of Appeals’

V. CLAIRE ALLEN
DEPUTY CLERK

POST OFFICE BOX 115620
COLUMBIA, SOUTH CAROLINA 26211

1220 SENATE STREET
COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1830
Aprii 28 2015

FAX: (803) 734-1838
wWww,.sccourts.org

The Honorable Alma Y. White
PO Box 479

Georgetown SC 29442-0479

REMITTITUR
Re:

James A, Bryant v. The State of South Carolina

Lower Court Case No. 2014CP2200812
Appellate Case No. 2015-000185

Dear Clerk of Court;

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,
%aa@.wr%a 2
2 5
Qy LK
=2 =
CLERK r,g‘:,; 2 Sm
=% ™ ZEF
2< 20
- of % g
Enclosure 2F o 2
. :gp'\ o w
cc:  James A. Bryant, 00315781 e
Joshua L. Thomas, Esquire
Alan McCrory Wilson, Esquire:
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ALMA Y. WHITE

_ MAY 15, 3008
Cler K pf Conrt eatorf)duwr\ Quunkt
Court of Common Pleas
£.0.B0x 479 .
(’i)furjc#wn S¢. 29%4 s
N re: Q01¥-Cr-22-0081n STﬁth HaBEAS prug |
IDC"IJ‘{'IO\’) ; %

(e

n

(#2]

Dear Clerk,

L am wr'w\‘ng Your c@ﬂu',e, obout ™y \Dend\.ns |
Habeas COYPU\S Pe_-\»\.'\-l‘on T would like b have
Q &AR\ ‘cnu\ on my Case gt bor, also T (would
ke 45 ¥now 15 whdﬁner my Qse 1% on the
dockey {or o \r\ecxrms oo Yae wmerids o € Iy @ lams,
I dheee (s anytaa akr T need b do to
proceed (n s mater please Let me Kaow
(S Soon QS possitle So that T an act it Aone,
please Letr me Krnow e Stahs of my ase of
{DQ¥\'\-\@'\ f v bhas been “H‘o.nsf;ered for o maber
Fur hccmns pursuant o statue § Vi-\m-1w00, T
will WY on Your ESPoNse in dhis motker,

“Thaat ¢fou Yery mach
James A. Beyan i aisisi
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Alma Y. White
Georgetown County Clerk of Court

P. O. Box 479 » 401 Cleland St.
Georgetown, SC 29442

. Date: May 20, 2015
James A. Bryant #315781 v. State of South Carolina
Case Number: 2014-CP-22-00812

TO: James A. Bryant #315781
BRCI-Mouitrie 2052
4460 Broad River Road
Columbia, SC 29210

In'response to your request regarding:

A PCR Form. Enclosed is a PCR form.

X.__ Legal advice. The Clerk of Court is prohibited from providing Jegal advice. If you have an attomey, please contact
for assistance,

Information from your file(s). Records in this office are open to the public. Please contact a
relative, friend or your attorney to research your case(s) and make copies at a minimum cost of $ .50 per page.
Office hours are 8:30 a.m. — 5:00 p.m. Monday through Friday.

Being retteved from your atiorney. The Clerk of Court has no authority to relieve a Defendant of
an attorney. A Circuit Court Judge must address this request.

Correction(s) on Sentencing Sheet. The Clerk of Court has no authority to adjust or change
infermation on a sentencing sheet. Please contact your attarney for legal advice.

Forwarding information to the Solicitorfattorneys/judges/etc. Your documents are being returned,
The Clerk’s office accepts no responsibility for forwarding information to a third party.

Clocking and filing motions/documents efc. Contact your attorney to properly file
motions/documents/etc. [This is a Pro Se case. Your document(s) have been clocked and filed].
A copy of a deposition(s). Contact the attorney(s) involved in the case for copies.

X The status qf your pending case(s). Contact your attorney or the Solicitor’s Office at P.O, Box
1688, Georgetown, SC 29440.

Expungement information/application, Contact the Solicitor’s Cffice.
A detainer. Contact the Solicitor’s Office.

Information on the following warrants(s); — .
At this time, this office has no record of the warrant(s} in question. Contact the arresting agency,

A capy of a transcript(s). You will need to contact the Court Reporter.

Other:

Thank you,

Clerk of Court

Circuit Court Office . Circuit Court Fax Family Court Fax
{843) 545-3215 , {843) 545-3003 {843) 545-3294



The Supreme Court of South @tai‘nlina

DANIEL E. ?&F;?USE POST OFFICE BOX 11220

COUUMEIA, SOUTH CARDLINA 28211
BRENDA F. SHEALY VELEPHMONE: 1803) 734-106D
CHIEF DEPUTY CLERK FAX: (803) 7344050
June 4, 2015

The Honorable Alma Y, White

Clezk of Court for Georgetown County
Post Office Box 479

Georgetown, SC 29442-0479

Re: State v. Bryant, Case No.2014-CP-22-00812
Dear Ms. White:

This will acknowledge correspondence from Mr. Bryant received in this office on -

June 4, 2015. We are forwarding Mr, Bryant's correspondence to you for any
assistance you may be able to give him.

Very truly youts,

Qltvaens

CLERK

) NMO2 354039

Enclosure

cc: Mr. James Bryant #315781

L403-40 ¥HI10
TLHA A YWY
208 WY 81 NOPSINE

IS ALuh

id

QX
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N
The Honorable Daael &, Shearouse. " Sne 1. 2015
Clerk o2 4he Supreme Couct
.0,Be% 1330
: IVE
Columbia , S, €, 27241 RECB D

QLR § 4 2015

RE: Case wo QWPY~CP-22~00815- S.C. SUPREME COURT

QDeor' Clerk,
L am wehing dals Court about Hae abose
Case. number 1n reference o o dlade Robeas

Corpus petation in Yhe Geeryetown County
Couct of Qommen Plens. T have Acied al

Least (3 times b get Some \nformation about

my ease Dut +he Clerks ofice Wat dened
we aiessS te the Couct eucrqlﬂme I Cormt
even %t.‘f o O ling dode o my DexiHon

6 any other nbormation about wy Cose, T

am Pro sc but Be Clerk's pPlce. Kee,as o
Saging  get Lour Lawyer 1o get this vnfoanation
Please aduue me of ang ophions Vet T paay

Ty o oblan Yis A\nQomakion obout wmy Case\
PQ:\-\\-wn

Trank qoan Veny wuek
Tawmed> A, Bnjoat 31571
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THE HONCRABLE ALMA \{, WHTTE DATE: Tuneg 22,2008

CLERK of COUAT for GEORGETOWN CounTy
POST OFFICE BOX Y479

&EDR‘(:ETQWN, S0UTH CARSLINA 254 ¢Q- 6479

R

'3
[

. mT
BX
RE: BRYANT y, STATE, Casc 40: J014-CP~22 00\ é'i
. n
E
€

DEAR S, WHITE:

i 800
AMH
61:C Wd WE NOFSIOL

MR mﬂggl{?}l‘s‘ﬂﬂﬂﬁ
X %

T JAMES A BRVANTESISTI A PRO-SE Litisant N ThE
ABowe CApMoned STATE HABEAS CORPUS™ ACTiow, I HAvE
WRITTEN YOUR OEFICE MANY TIMES 70 0874 THE
EYALT FILING OATE oF my 'STATE HABEAS (CoRpus’
PETITION BUT YOUR UFFICE HAS MADE IT LMPOSSIBLE
FOR ME A PRO-SE PETITIONER TO HWWE ACESS 70
THE COURT AND  THIS INFORMATION, T RAve WRITTEN
THE SDUTH CARSGLANA STATE SUPREME CoulT GROLE TRAS
MATTER TT i9 CLERR TO MMe THAT Tuis DENIAL OF
ACCESS Yo This r_n\fom"\m'\op Ts BEWA DoNE ON PURPOSE
ReCaust OF Tue Sl—:\ztousuéss OF MY ConsTi7U 7T/oa il
VIolATIONS ITF 1T \i45 NOT SO YOUR OFFICE Woud N6 T
DeENY ME ALLESS To THS Simole REguesy Fo’ AN
EXACT F\iNnG DATE OF MU "STATE HABEARS CoRPuS
PETITION! T AM NOT ASKING YOUR OFEFICE for Any
EGAL ADUCE TN Any FORM bR FAsKWLL TasT A
SIMPLE FLATNG DATE FurtHER Wole, T RECEIVED
WRITTEN NOTICE DN FER, \D, 203 AS PER tHE JudaE

Tofa
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NOTARY PUBLLL for SOuTH CAROLIN&

THAT A CERTIFIED Copy oF my TRUST ACLOUNT |NAS
REGu\REb, THIS CERTIFIED Codd oF MN TRUST AccduNT
WAS SENT 7o THE CLERK OF CourRT AS REGUIRED AND

6N APRIL 20, 201Y T RECE{(vED FRoM \Our OFF(ce WRITIEN
NOTICE THAT SOuitt CAROLINA OEBARTIMENT COF CoRRECT/ONS
WERE WNoTtFieo, THE per/riorvee, TAMES A, BRYANT BISRY
WiReTE \JOUR OFFIKE ASKinG FoR. THE FilANG DATE =
WS STATE }ABEAS CorPUS PETITION AND ReCEWED R
WRITYEN NoTE THAT THE CLERK oF CourTsOFFICE (s
PROVIGITED FRO™M PROVIDING LEGAL ADVICE,; AGRLN
T, SAMES A BRYNNT *3\5 781, THE PETITIONER IN THIS
MATTER AM NoT ASkiNG WOUR OFFWE Fow ANY
LEGAL AVICE TuST A SIMPLE EXacT FILING
DATE oF MY Cibit ACTion A" STATE HABEAS Corbus’
PETITION, PRISONERS HAVE A ConsTITUT/OINAL RIGHT OF
ACCESS 7o THE Courrs PURSUANT 70 Sou7H cAzaé)NA STATE
QD\VSTITHT@/V ARTICLE / 5&CTtory 9 |

. 575/
SWORN TO AND SUDSCRABED RBEFORE ME 5 .
MES A DIYANT *26l

THLS Q_Qné__ ORY OF TUNE, 2 0\S o BZ LT ~ MouARIE 2052

t)Yeo Broad RWER ROAD
My Commission Expires colupie SC, 292/0

MY CoMmnssioN SxPIRES,  March5, 2018 K

/&v\uw-\m N\ Sye
A 0f &
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Jennifer Lawrence Zoi4 P e oo8|2

From: Jessica Kinard [JKinard@scag.gov]

Sent: Tuesday, November 24, 2015 12:41 PM

To: Jennifer Lawrence

Subject: Bryant v. State - 14-CP-22-00812

Attachments: Bryant, James - itr from S Ct. responding re status (00802241xD2C'(8) pdf; Bryant, James -
closing letter (00865566xD2C78).pdf; Bryant, James - remittitur and order
(00656832xD2C78).pdf

Ms. Lawrence -

1 am writing to follow up from our earlier phone call. After further investigation, | can confirm that this case has been
closed. As | mentioned, this matter was appeazled to the SC Court of Appeals, which dismissed the matter for failure to

" pay a filing fee at the appellate level, (He, of course, would have needed ta originatly pay the $150 filing fee with your
office for the habeas corpus filing, as Judge Culbertson denied him the right to proceed in forma pauperis.) This, along
with the remittitur, was sent to Mr. Bryant, my office, and your office. This was also sent to Mr. Bryant again in july of
2015 by my predecessor, Joshua Thomas. It is not clear to me what Mr, Bryant believes to be outstanding, as all of the
orders make sense chronologically and all loose ends appear to be tied up. As we discussed, | believe that Mr. Bryant will
continue to file requests for infermation until his case is marked as disposed by your system.

On another note, [ am unsure of how your office handles cases involving the trust system with SCDC, so Mr. Bryant may
be concerned that he is still paying on a resolved case, if that is possible. For that matter, he may be upset that his case
never had a hearing, but there was simply no need for one.

] am attaching the letter | received today from Mr. Shearguse at the Supreme Court, which brought this all to my
attention. | am alse attaching a copy of the order and remittitur from the Court of Appeals (though this should already
be in the file) and our customary closing letter that is sent to the solicitor's office.

t am happy to write another letter to Mr. Bryant attempting to explain the issue, but | do not believe it will be fruitful
unless and until the public index reflects that the case is resolved.

Please let me know if | can provide any further information, and thank you for your assistance.

-
Jessica E. Kinard =3 [
Assistant Attorney General Ix) = =

e . th th ps s > Y]
Post-Conviction Relief— 4" and 15 Circuits m; z ™
 Office of the Attorney General ’9‘,’:} : Sm

State of South Carolina o A zrr‘;
P.O. Box 11549 . go
= O =2 =
Columbia, SC 29211-1549 == x S
Direct: 803.734.9603 B - =
— [ PP
® =
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The Supreme Court of South Caroling

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURF COLUMBIA, SOUTH CAROLINA 28211
BRENDA F. SHEALY . Tﬂiz?)(‘aaaamun::m
CHIEF DEPUTY CLERK
November 5, 2015

Mz, James A. Bryant #315781
Broad River Correctional Institution
4460 Broad River Road

"Columbia, South Carelina 29210

Re: Bryant v. State, 2014CP2200812 (Habeas Corpus Action)
Dear Mr. Bryant:
This responds to your letter dated November 3, 2015. Please be advised that this
Court cannot consider this ex parfe communication about your case that is pending
in the circuit court. If you need assistance with your case, I would encourage you
to consult with an attorney.
I note that the only inférmation that is available to me about your case is what is

shown by the public case index for Georgetown County. I have enclosed a copy of
that public index. For your future reference, you can access the public case index

for Georgetown County at http://publicindex.sccourts.org/georgetown/publicindex.

Any additional information that you need about this case will need to be obtained
from the Clerk of Court for Georgetown County.

~ Very truly yours,

CLERK

Enclosure

cc:  Office of the Attorney General (with copy of letter) RECEIV‘_ED

NOV 2.4 2015 -
S &Mm

Answsred
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THE WOnNoRABNE DANIEL E. SHEARouse

CLERK, SUPREME (DURT 0¥ Soutd CAROGLINA '
POST OFFLE BoX W20 RE CEIVED)

COLUMRIA, SOUTH CAROLINA 2521

Novewber 3, 2015

- NOV 05 2015

: 'S.0.SUP
RE: BRYANT VU, STATE Cask ND, Jow-CpP-2 -%Eé”cf PDEU AT

DEAR M&, SUEARDUSE

Ths office Teccived 0 leMer Srom Me Sames A.
BRUAAT, o0 Sume. U™ ghout Yhe tbove reSerenced
Cose BRUANT v.STATE, T om wr'\\-\;'\j Was Coard
gbout ™y Case because my Q‘\""‘S fee of Hspe?
has been Pard in L\ and s Case \nas been
ooing Nowhere whak £ waesn by Mas 16 Vhat
I Cort gt any infoemation oboud Wais Cose
fom e A—\-\-ocms-j Genercl's O'P@fce, Yhe Clerk
of Courde OFFILe n 6eor5e:\ou)n County. T have
wrien ~5\—\C\5¢ %E,n;)am{v) N\ Culbevtson 1o See
1y Case oS on Yhe Wl Aocked Suk Mooy
would Qe me any Infbrmotion 6k o\ The
Common Pleas Court Clerk Keeps Sayging Contadt the
Florney Benesals OFrice | The Aoraky Genessl's
office says Qontach Ywe Courk of Covmon Pleag
0@-((.@. and ths 1S WYae qame ok s be\'nj p\aqed‘
1o deny we actess 1o Yhe Court ond ¥ howe
oy onshbuthionel Tsues Adzudicodeed, on Whe

L
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™Merds of my Cteaams, T have done eue,n\\x\\'ﬁs

Yot T Ynow of 3 have ™y d\a_‘{ ) Q_gqr{.l and
Ao be Free From an I”ea&l Comvickion gn Vhef

STATE HaBBEAS Corpus s Available f2 me as
Qa Vtﬂ‘h.’c/y purj‘uam‘ 7o .S’%z_; I} 7-17—/0 er#/7-27-30,
Please Porwdard 6 Copy of Ps Lether ¥ Al Hhe
dushices of Ve Sup«.mt Cou because Ve
Lao does not apply o eveagone 1€ \% A
Then T would ot he L,or\#\-lhs s Leber
ond asking Wagt W be Gnasrded the GUL the.
dushices 02 Pns Cone).

%‘”Z Yot 747- Pur MSW«;«:

jmq /3,?_44316'781
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ALAN WILSON
ATTORNEY GENERAL

June 10, 2015

The Honorable Jimmy A. Richardson
Solicitor, Fifteenth Judicial Circuit

Post Office Drawer 1276
Conway, SC 29526
Re: am B t, #315781 v. Stﬁte.of th Carolina
2014-CP-22-812
Dear Solicitor Richardson:

Enclosed please find the Remittitur and Order in the above post-conviction relief, We.are
closing our file in the abave case.

Sincerely,
oshua L.; Téomas /
Assistant Attorney General
JLT/nb
Enclosure

cc; David M. Tatarsky, Esquire, SCDC
Trisha Allen, Victim Services

REMBERT C. DENNIS BARLOING o POSTOFFICE BOX 11549 o COLumSCznu-lmi » TELEPIONE 803-734-3970 » FACSIMILE §03-253-6283
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The South Carolina Court of Appeals |

JENNY ABBOTT KITCHINGS FOST GFFICE BOX 11628
CLERK COLUMBIR, SOUTH CAROLINA 28211
‘ 1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 28201
DEFUTY CLERK ‘ TELEPHONE: (803) 734-1880
. FAX: (103) 734-1838
WWW,SCCoUrS.on
Aprii 2D 2015

The Honorable Alma Y. White
PO Box 479
Georgetown SC 29442-0479

REMITTITUR

Re: James A. Bryant v. The State of South Carolina
Lower Court Case No. 2014CP2200812
Appellate Case No. 2015-000185

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

-

YLy

CLERK

Enclosure

cc:  James A. Bryant, 00315781
Joshua L. Thomas, Esquire
Alan McCrory Wilson, Esquire
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The %dutb Carolina Court of ppeals

James A. Bryant #315781, Appellant,
V.
The State of South Carolina, Respondent.
Appellate Case No. 2015-000185
The Honorable Benjamin H. Culbertson

Georgetown County
Trial Court Case No. 2014CP2200812

ORDER

Appellant has failed to pay the initial filing fee, as required by Rule 203 of the
South Carolina Appellate Court Rules, (SCACR), and this Court's letter dated
March 5, 2015. Accordingly, this appeal is dismissed. The remittitur will be sent as
provided by Rule 221(b), SCACR.

FOR THE COURT
FiLED
395

Columbia, South Carolina

ce:
James A. Bryant, 00315781
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Joshua L. Thomas, Esquire
Alan McCrory Wilson, Esquire
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State of South Carolina |
The Circuit Court of the Fifteenth Jubicial Civcuit

Benjamin H. Culbertson P. 0, Box 479 (zip code 29442)
Resident Circuit fudge 401 Cleland St. (zip code 29440)
B Georgetown, Sonth Carolina

Telephone: (843) $45-3030

Facsimile; {B43) 545-3282

Email: beulbertsonj@sccourts.org

MEMORANDUM
To: Alma White, Clerk of Court
From: . Benjamin H. Culbertson (Initial;_* :a'i ™
Subject: Bryant v. State (2014-CP-22-812) '
Date: January 6, 2016
Alma:

Now that the plaintiff has paid all filing fees in full, please

schedule this action for hearing during the next Post-Conviction Relief
term for the 15" Judicial Circuit.

. Notify the Attorney General's Office of the scheduled hearing.
This is a pro se action that was served on the Attorney General's office
and appears to be similar to a PCR action. However, the Attorney
General, at present, has not filed responsive pleadings.
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TIAMES A BRYANT "3/5 28/
BRLT- MoulTRIE ~2085-
Y960 BROAD Rivers -Road

Columria, SC. ag9a10

OC?LoéU 19, 2015

RE: CASE .uumSer 30 -CP-22-%iQ

DEAR Sudoye Culkertson, T Am \:..:R\"N‘ng
tas LeMer o See 1f my Case fas been put
on the Aocket, my filing fee o8 500 Adlas
has been patd v Lulf. T¥ wy Case has
Not been putr on the Odockets T would Like
know whe,r\ W&ol be paton Ve Ackel
6 \\Ams moater Con be Weard, Please Let
me Kvow Gbout s waller Qs Scon S
(DOSStb\e._ Thank Hou Gor Ll(/ur Kind Seruices
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) JUDICIAL CIRCUIT
James A Bryant,. _ ) CASE NO.: 2014CP2200812
Plaintiff(s), ) APPOINTMENT OF COUNSEL OR GAL
-Vs- )] (Select one.)
South Carolina State of, ) ORDER )
Defendant(s). ) [ ] AMENDED ORDER
TYPE OF CASE/PROCEEDING: (Check one. )
Post-Conviction Relief (PCR)/habeas case ~ [] Adoption [ Juvenile
{1 SVPcase (] Custody andfor Visitation [J Abuse and Neglect
[0 _Minor Name Change (1 _Other: Habeas Corpus 530

[t appears James A Bryant, who is a litigant in this case, is entitled to court-appointed counsel or a

guardian ad litem.
It further appears that: (Select only one.)

counsel/guardian ad litem has not yet been appointed by the court; therefore, an appointment for
counsei/guardian ad litem is necessary.

[T} counsel or a guardian ad litem was previously appointed by the court but has indicated either a possible
conflict of interest, an entitlement 1o exemption, or other good cause warranting the appointment of new
counsel or guardian ad litem based on:

[] counsel was previously appointed by the court but has not indicated that the litigant has retained private
counsel and is no longer entitled to appointed counsel,

[[] court appointed counsel has obtained , Esquire as substitute counsel pursuant to Rule 608(h)(2); pegvided
however, only the member who originally received the appointment and who sought subst@g\goutgl shall
receive credit. aiagr o

1 Other:. 3T g_ =

. . !, w:

Therefore, it is ordered that James Falk heceby is appointed as (Sefect ore.) e ~o==

C: o 2o
P . . T X OET
counsel (] lead counsel (if capital PCR case) [} guardian ad litem =X D E
for the above-named person. Any counsel or GAL previously appointed is/are hereby relved. iy e
(XIS

[ (4 Death Penalty PCR Case) It is further ordered that , Esquire, is hereby appointed as second counsel

. in this capital PCR case.

The clerk of court is directed to forward a copy of this order to all persons entitled to notice.

IT IS SO ORDERED
January 7, 2016 - ﬁb
Circu¥Judge Jerk of Court

Plaintiff Attorey: -
james Falk

3 Broad Street, Suite 450
Charleston, SC 29401

Defendant Attorney:
Jessica Elizabeth Kinard
PO Box 11549

Columbia, SC 29211-1549

NOTICE: SC Supreme Count Order of September 29, 2606, requircs appointed counsel entitled 10 puyinent from ffice of Indizent Defe:
(OID} ta register the case online with OID within fifieen (15) days of this appointment at www.secid.se.gov, and further direets that
reimbur, t vouchers be submitted directly to SCCID and not 1o the triat judge or clerk of court.

CP20 (08/08)

SCCA/267 (03/07)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )  FOR THE FIFTEENTH JUDICIAL CIRCUIT
)
James A. Bryant, #315781, ) Case No.: 2014-CP-22-00812
' )
Petitioner, )
) RETURN AND MOTION TO DISMISS -
v. ) PETITIONFORWRITOF o S I
: ) HABEAS CORPUS e S
State of South Carolina, ) ' 22X F A
) o & EF
Respondent. ) iy o
) R FOEC

This matter comes before the Court by way of a document filed August‘%r,’ i2014._:‘ and: -
captioned ‘Petition For Writ of Habeas Corpus.” The Respondent submits the petition shoulti
be summarily dismissed because it fails to support the requested relief.

L.

The Petitioner is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clerk of Court for Georgetown County. The Petitioner
was indicted at the April 2006 term of the Georgetown County Grand Jury for Burglary — First
Degree (2006-GS-22-277), kidnapping (2006-GS-22-278), and/ three (3) counts of assault and
battéry with intent to kill (2006-GS-22-276, 279, 303). He was represented by J. Eric Fox,
Esquire. Petitioner proceeded to a jury trial before the Honorable Edward B Cottingham on May
30, 2006, On June 1, 2006, the Petitioner was found guilty as indicted, with the exception of
being found guilty of the lesser included offense of assault and battery of a high and aggravated
nature on indict number 2006-GS-22-303. Judge Cottingham sentenced the Petitioner to twenty-

five (25) years’ imprisonment for each charge, to be served concurrently.

A notice of appeal was filed with the South Carolina Court of Appeals on June 2, 2006,

and was perfected. Petitioner’s conviction and sentence were affirmed on January 14, 2009 in an

Page 1 of 8
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unpublished opinion. State v, Bryant, 2009-UP-032, filed Januéry 14, 2009. The remittitur was
issued Japuary 30, 2009.
Thereafter, Petitioner filed his first application for post-conviction reI/i'ef (PCR) on April

1, 2009, and an amended application on July 22, 2009 (Case No. 2009-CP-22-477). The State
made its retum on May 29, 2009, An evidentiary hearing was convened on July’28, 2009 before
the Honorable Larry B Hyman, Jr., at which Petitioner was represented by Paul Archer, Esq.
Petitioner pursued the following claims for relief:

I'. Ineffective assistance of trial counsel.

2. Denial of right to present evidence of actual innocence

3. Denial of right to exculpatory evidence.
Judge Hyman denied and dismissed the application with prejudice in a written order signed
August 25, 2009 and filed August 28, 2009. Petitioner filed a notice of appeal 01.1 August 27,
2009. The appeal was perfected with the filing of a petition for writ of certiorari by Robeft
Pachak, Esquire, of the South Carolina Office of Appeliate Defense on January :29, 2010. The
Staté filed its return to petition for writ of certiorari on March 8, 2010. During this procesé,
Petitioner twice requested leave to file a pro se brief in support of his case, but neither of these
requests were addréssed by the Court. Certiorari was denied on April 7, 2011, and the remittitur
was retumed to the circuit court on April 25, 2011, |

Petitioner filed a petition for federal habeas corpus relief on June 3, 2011. In it, he listed

the following grounds for relief:

1. The judge erred in refusing to suppress prejudicial prior bad act testimony about a
confrontation between the appellant and his estranged wife.

2. The judge erred in refusing to accept an Alford plea.
3. Ineffective Assistance of Counsel (Trial and Appeal Counsels)
a. “Was Appellant Counsel ineffective for failing to argue the directed

verdict issues on Appeal?”

1 The state did not file an amended return in response to the amended apptication.

Page 2 of 8




b. “Was Counsel ineffective for not arguing that the State’s evidence at trial
was in fatal variances with the allegations within the indictments?”

c. “Was Defense Counsel ineffective in failing to obtain or at least requmng
a psychological evaluation for Applicant before going to trial?”

d. “Was Counsel ineffective for failing to object to the State’s witness as a
qualified expert?”

e. “Was Defense Counsel ineffective for not obtaining an independent crime
scene and forensic expert?”

f. “Was Counsel ineffective for failing to object to the State’s prejudlmal use
of prejudicial photos?”

g. “Did Counsel fail to adequately investigate and prepare for trial and
thereby committing ineffective assistance?”

h. “Was Counsel ineffective for not objecting or taking exception to the Trial
Court’s erroneous Malice Charge?”

i. “Was counsel ineffective for not objecting to hearsay testtmony””

4, “Demal of Due Process by Prosecutorial Misconduct”

These were supported by a lengthy memorandum of law. The state filed a motion for summary

judgment on or about October 13, 2011. Prior to this, Petitioner filed a motion for default on 01;'

about September 14, 201 1. Ultimately, United States Magistrate Judge Kaymani D. West issued
a report and recommendation on May 31, 2012, which recommended granting the motion for
summary judgr;'lent and denying Petitioner’s motion for default judgment. Petitioner filed an
objection to the report and recommendation, but the Honorable R. Bryan Harwell adopted the
report and recommendation over Petitioner’s objections in an order dated August 20, 2012, This
order also denied the granting of a certificate of appealahility. Regardless, Petitioner appealed
this matter to the United States Court of Appeals for the Fourth Circuit, which dismissed his
request on June 18, 2013. Petitioner also requested a rehearing ex banc, which was denied. The
mandate of the disﬁict court took effect on June 13, 2013.
1L

In his current Petition for State Habeas Corpus, filed on April 27, 2014, Petitioner alleges

the following grounds:

' Page 3 of 8
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1. “Whether the extra added aggravating circumstances of subsection §16-11-311(3)
as fa.ct-.offense elements of burglary first degree were sufficient to sustain the
convictions where this evidence did not go to the grand Jury and were not .
specifically charged within the indictment upon which the petitioner was
indicted?”

2. “Whether the Grand Jury indicted Petitioner Bryant on subsection §16-11-312(A)
or §16-11-311(A) [sic] in the indictment returned upon him by the Grand Jury in
this case, and was the amendment to this indictment sufficient to sustain the
convictions and sentences?”

Attached herewith and incorporated herein by reference are the records of the Georgetown
County Clerk of Court regarding the subject convictions, the Applicant’s records from the South
Carolina Department of Corrections, and the guilty plea transcript. Any claims not specifically
enumerated in the PCR application or amendments will be opposed by the State at an evidentiary
hearing, and the State will seek summary dismissal of vague or general claims at an evidentiary
hearing. S5.C. Code §17-27-50. All amendments should be made well in advance of an

evidentiary hearing by counsel of record. Rule 11, SCRCP.

111,
Petitioner has filed a writ of habeas corpus in the Court of Common Pleas. Respondent
submits that a state habeas petition must be filed in the original jurisdiction of the South Carolina

Supreme Court. See Keeler v. Mauney, 330 8.C. 568, 500 S.E.2d 123 (Ct. App. 1998). A habeas

corpus petition must support the requested relief. Gibson v. State, 329 S.C. 37, 495 S.E.2d 426

(1998); Hunter v. State, 316 S.C. 105, 447 S.E.2d 203 (1994). Although the allegations in the

petition are to be treated as true, the Petitioner must make out a prima facie case showing he is
entitled to relief and he must present sufficient factual allegations to support the petition before

he is entitled to a hearing. Gibson, 329 S.C. at 40, 495 S.E.2d at 428.

To warrant a hearing, the petition must include the two allegations described below.

First, the petition must allege the petitiorier has exhausted all available post-conviction relief

Page 4 of 8




(PCR) remedies. Id.; Simpson v. State, 329 S.C. 43, 495 S.E.2d 429 (1998); Pennington v, State,
312 8.C. 436, 441 S.E.2d 315 (1994). Exhaustion includes filing of an application, the rendering
of an order adjudicating the issues, and petitioning for, or knowingly waiving, appellate review.

Gibson, 329 S.C. at '42, 495 S.E.2d at 428. Second, the petition must allege sufficient facts to

show why other remedies, such as PCR, are unavailable or inadequate. Id. PCR is not rendered
“unavailable or inadequate” merely because the petition might be dismissed as successive.

In fact, any matter that is cognizable under the Uniform Post-Conviction Procedure Act,
S.C. Code Ann. §§ 17-27-10 to -120 (2003), “must be raised in PCR application, and may not be
raised by a petition for a writ of habeas corpus before the circuit or other lower courts.” Al

Shabazz v. State, 338 S.C. 354, 365, 527 S.E.2d 742, 748 (2000); Simpson, 329 S.C. at 46, 495

S.E.2d at 431. The Uniform Post-Conviction Procedure Act (the Act) is “broadly inclusive and

will rarely be inadequate or unavailable to test the legality of the detention.” Gibson, 329 S.C. at
4], 495 S.E.2d at 428. A petitioner may even allege constitutional violations in PCR-
proceedings, unless the issue could have been raised by the petitioner on direct appeal. Id.

Thus, “[a] person is procedurally barred from petitioning the circuit court for a writ of
habeas corpus where the matter alleged is one which could have been raised in a PCR
application.” Keeler v. Mauney, 330 S.C. 568, 571, 500 S.E.2d 123, 124 (Ct. App. 1998).
“Furthermore, if a person is procedurally barred, his only means of obtaining state habeas corpus
relief is to file a petition in the original jurisdiction of the Supreme Court.” Id. Before a
petitioner may proceed in the original jurisdiction of the Supreme Court, the petition must set out
a constitutional claim that meets the standard delineated in Butler v. State, 302 S.C. 466, 397

S.E.2d 87, cert. denied, 498 U.S. 972, 111 S.Ct. 442 (1990). In Butler, the South Carolina

Supreme Court held that the writ of habeas corpus will only issue when there has been a
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constitutional violation which, in the setting, constitutes a denial of fundamental faimess

shocking to the universal sense of justice. Butler, 302 S.C. at 468, 397 S.E.2d at 88; (cited by

Gibson, supra and Pennington, supra). Respondent submits that Petitioner’s allegations fail to

meet the standards required for the issuance of this extraordinary writ. (see Gibson, supra.)
Therefore, this petition must be dismissed.

In addition, Respondent submits that the claims made in the Petition for Writ of Habeas
Corpus could have been raised in a post-conviction relief application. Therefére, these claims
cannot be raised in a Petition of Habeas Corpus in the Circuit Courts of South Carolina.
Accordingly, the Petitioner should be summarily dismissed.

Further, if'the Court should choose to construe this as an application for post-conviction

relief, the Court should summarily dismiss the current application because it is clearly successive

to the Applicant’s prior request for PCR relief. Successive applications for post-conviction relief

are clearly disfavored. Land v. State, 274 S,C. 243, 262 S.E.2d 735 (1980). S.C. Code Ann. § 17-

27-90 (1985) states:

All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligenily waived in
the proceeding that resulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court finds a ground for relief asserted which,
for sufficient reason, was not asserted or was inadequately raised in the original,
supplemental or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufficient reason™” why new grounds for relief were not raised or were
not properly raised in preyious applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subsequent application is limited to those grounds that "could not

have been raised ... in the previous application." [Emphasis in original]. Id., 305 S.C. at 450,
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409 S.E.2d at 394. If the Peﬁﬁoqer could have raised these allegations in a previous application,
then the Applicant may not raise those grounds in successive applications. Id. The Petitioner
bears the burden of showing that the allegations could not have been raised previously. Land,
274 8.C. at 245, 262 S .E.2d at 737; Aice, 305 S.C. at 150, 409 S.E.2d at 394. The Petitioner
could have raised the new grounds for relief in his prior post-conviction relief application. The
Petitioner has faiIed to preéent any reasons why he could not have raised the current allegations
in his previous post-conviction relief applications.

Respondent submits that this petition, if it should be construed as an application for PCR,
should also be summarily dismissed for failure to comply with the filing procedures of the
Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-27-10 to -160. S.C. Code Ann. §

17-27-45(a) reads as follows:
~ An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.
The South Carolina Sﬁpreme Court has held that the statute of limitations shall apply to all
applications filed after July 1, 1996. Pe]ogpin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The
| Petitioner was convicted of the offenses he challenges in this Petition on June 1, 2006, The Court
of Appeal’s decision was filed, after the Petitioner’s unsuccessful appeal, on June 14, 2009. The
Petitioner was therefore fequired to file his application before June 15, 2010. This Application
was filed on August 27, 2014, which was well after the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of _
limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638
(1994). In addition, S.C. Code Ann. § 17-27-70(c)(1985) authorizes the Court to "grant a motion

by either party for summary disposition of _[an] application when it appears from the pleadings ...
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that there is no genuine issue of material fact and the moving party is entitled to judgement as a
matter of law." Therefore, the Respondent requests that this Court summarily dismiss the
application for post-conviction relief for failure to file within the time mandated by the Post-
Conviction Procedure Act.
Iv.
WHEREFORE, having made its Return aﬁd Motion to Dismiss, the Respondent_réquests
that the matter be summarily dismissed.
V.
WHEREFORE, having made its Return and Motion to Dismiss, the Respondent requests

the matter be summarily dismissed.

Respectfully submitted,

‘ ALAN M. WILSON
~ Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

JESSICA E. KINARD
Assistant Attorney General

By: SiM: %‘ ?glf_v]:{ 3
ATTORNEYS FOR PONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211

Jawany 27 ,2016 (803) 734-3737
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )
)
) 2014-CP-22-00812
JAMES A. BRYANT, #315781 )
)
)
Applicant, )
)
v§ ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. [ am an employee of the Respondent in the above-captioned action.
- 2 Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion to Dismiss in the
above-captioned matter on the following person by depositing same in the United States mail,

postage prepaid:
James K. Falk, Esquire

38 Broad St., Suite 350
Charleston, SC 29401

ERRE
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DATED this 22 day of January, 2016.

CE:HRY 92 Nvr9loz

Nornia Bigbee, Legal Assj
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James A. Bnjant * 315781 Nake - . .
B RCT - MOu.Hﬂ'\e_ Q052 Dake W\-L’q, QO\\A

¥
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Columbig SC 27240 gg x &
' x> = S+
N =D
O W ZT
ox z S0
RE. GRUANT V. Shede, Cose oo lOl‘l"(-P'?.l—OO%l'Lgﬁ = §
-
o

Dear ®\eck,
X am uar'\hhs Your o&Rice  oboud wiy ok
Gppornted adorneg W James K. Falk who Las
Gopointed 'jomuc,ur\\ o dovw. N T\ Came 4o
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COURT OF COMM L
C M/*OI'\’J_. ;P:, EAS

STATE OF SOUTH CAROLINA - P

)
[Ce=t/ 75;0);/ )
COUNTY OF €OLtETON ) FOR THEJAﬁ JUDICIAL CIRCUIT
) o
James Bryant: ) ‘ ~
Petitioner ) 2014-CP-22-00812 o S 5
Vs > o D
: ) me o B
) Z$ =3
State of South Carolina ) Petitioner’s Response to . = =3
Respondent) Respondent’s Motion to 7. - o
) Dismiss Habeas Corpus 9% X 2°
. Froen I o . S
__1."7 v
g o
fan]

To: Jessica Kinard, Office of the SC Attorney General

Petitioner t James Bryant, by counse! and through undersigned counsel hereby
files a Response to Respondent’s Motion to Dismiss Petitioner's Writ of Habeas Corpus.
As its Response, undersighed counsel offers the attached § page memorandum which

is attached hereto as exhibit A.

k, Esq.

PO Box 105
Charieston, SC 29402

(843) 606- 6007
(843) 972 9005 fax
ifalkklaw@gmail.com

CERTIFICATE OF SERVICE

Undersigned certifies that on July 15, 2016 a copy of the above was sent by email to

Respondent’s Counsel Jessica Kinnard at jkinard@scag.gov.

amds Falk

' SCANNED




~ 383
EXHIBIT A

STATE OF SOUTH CAZOLINA

IN THE COURT OF COMMON PLEAS
COUHTY OP GEORGETOWN

FOR THEZ FIFTEENIH JUDICIAL CIRCUIT

JAMES A, BRYANT #3157381 Case No: 20714-CP~22-00812
. Patitionax,

ANSWER TO RESPONDENTS

MOTICN TO DISSMISS

PETITION FOR WRIT OF

HABEAS CORPUS

Vo

STATE OF SOUTH CAROLINA
Regpondent,

—— N ™ N N N N -

Comes now the petitioner rsspectfully filing Answver to the
Respondents Return and Motion to Dissmiss Petition for Writ of
Habeas Corpus. Ths petitioner asserts the following answers to
rsbut the Respondent’s positions and warrants tha deanial of the
Respondent's Motion to dissmiss:

1). The Respondent argues in its return and ¥otion to Dizamiszs
that a State Habea Corpus petition must be filed in the original
jﬁrisdicﬁion of the South Carolina Supreme COQrt. and that this
petitioner’s clais should be disamiss for failing to ba filed in
the original jurisdiction of the South Carolina Supreme Court.
The Respondent uses Xeeler v, launey, to support this position.
{SEZE: Respondent's Notion to dicsniss pged) The Respondent’s

argument is without merxit.

The casze the Respondent uses to suppor:t it's claim actunally
undermines the Respondent's position. Reeléx, in xeeler V. Mauney,
330 S.C. 568, 500 S.E. 24 123 [ct. App. 1998), actually fil=d his
habaas petition in tho cizcull couzt and the circuit court granted
the State habeas writ to Xeeler. The State appealed thia decision

to the $.C. Supreme Court arguing the circuit court erred in

] a5
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granting the writ of habeas corpus. The State argued Rselar was
procedurally barrad from raising the malice charge issue in a
habeas corpus petition because he could have raised the issue in
his PCR application, This is the factual and lagal history of
Keeler v, Mauney |

This petitioner's caée is distiyguinhahla and distinpctly
different from Keelaxr in that petitioner BRYANT'S isaue of
Insufficient Evidenca to Sustain the conviction and seatence of
hia trial is prohibited from review under the uanifors posT-
conviction Act. The S.C. Code of Law §517-27-20 (a)(6)
specifically states an exception where the claim of “avidence
was ingsufficient to aupport a Cnnvictiona i3 aot a claim which
can be reéieved under the uniform Post-Conviction Act, But
petitioner may bring his claim in the circu}t qoutt via habeas
coxpus because it is révouablo under S§.C. Codn~c£ Law §17-17~10,
Boecause petitioner Bryant's claim is one that can be entextainedin
the trial court and it does not involve a guestion of significant
public interest or an emergency, the original jurisdiction of the
S.C. Sureme Court cannot be invoked by petitioner Bryant. The
Respondent's arguments are meritless and the motion to dissmiss

must be denieg;

QnFS'
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2). The Respondant argues in its Return and motion to disamiss
t:hat to waxrant a hearing the petition must include the two
allegations to support the pstition described below. Pirat, the
petition must allege that the petitiocner has exhausted all
avallable post-conviction relief remodies and that exhaustion
includes the filing of .an application, the Arcndering of an ordec
adjudicatityg tha issucs. The Respondent usea Simpson v. State,
329 §.C. 43, 495 S.E.2d 429 (1998) and Pennington v, Stats, 312
5.C. 436, 441 S.E.2d 31S {1994), to support this position. (See:
Respondent's Motion to dissmiss pg.5) the Respondent's argument
As vithout merit.

The cases the Respondent uses to support it's claim clearly
underanines the Respondent‘s position. Pemnington, in Pennington
V. State, 312 S.C., 436, 441 S5.E.2d4 315 (1994) actually did not
£ile an application for post-conviction relief but instead
Pennington, filed a motion for paetition for writ of habeas corpus
and the cireuit court ordered Pennington to file an application
for post-conviction rellef within thirty days or the patition for
habeas corpas would bs dissmisgsed at the end of the periocd. Tha
petitioner adigd not file the application for post-conviction relief
and the circuit couzt dissmisged the petition and tha petitiorer
appealed this decizion to the South Carclina Supreme Court arguing
whether the circuit properly disamissed the petitioner's petition
for writ of habeas corpus without and evidentary hearing. This
is the factual and legal history of Pennington v. State, 312 s.C.
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436, 441 S.E. 2d 315 (1994).

The petitioner’s case ia distinguishable and distinctly

different from that in Pennington in that petitioner Bryant has

filed a PCR in 2009 right after the petitioner's Direct appeal

was affirmed, the PCR Couxt filed it's Order of Diesmissal on August

28, 2009. The petitionexr (Bryant) timely petiticned for writ of
Certiorari after Serving his Notice of to appeal on September 27,
2009, The South Carolina Supreme Court Denied the petitioner's
writ of Cextiorari on April 7, 2011 and the petitioner filzd a
tinely Federal Writ of Babeas Corpus on August 20, 2012 and the
District COﬁrt granted Summary Judgement to the Respondents wehex
as the petiticner. then timely filed in the District Court a ™Motion
for Reconsideration™ on April 8, 2013 this was also denied, the
petitioner appealed this denial by filing a timely "Notice of Intent
to Appeal” sexvice ias made upon the Respondent's. On June

18, 2013, the intent to appeal vas also danied clearly the
Respondent's argument ara meritless and the Motion to dissmiass
must be denied.

3). The Reaéondent argues that the claims made in the petitioner's

petition for ;writ of habeas corpus could have been raised in a

post-conviction relief application.

HovS
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{
Therefore, these claims cannot be raised in a petition of habeas

corpus in'the circuit courts of South Carolina, and the petitioner
should be s?nmarily dissmissed (See: Respondent's Return and fnotian
to dissniss;pg.G). The Respondent's argument on this issue are
without merit.

The siatua the Respondent uses to support it's claim S.C.
Code Ann. §17-27-50 (1985} and the case that the Reasopndent cites
pand v, State, 274 5.C. 243, 262 S.E. 24 735 (1980) undermines
the Respondént‘s position on this issue also. Because S.C. Code
Ann, §17-27-20(a){6) prohibits the petitioner's issue of
“Insufficient evidence to sustain the conviction and sentence" from
review under the uniform post~conviction Act. the petitioner may
bring his cla;u in the circuit court via habeas corpus because
it is reviewable under S.C. Code of lLaw Status §17-17-10. Because
petitioner Bryant's claim is one that can be entertained in thé
trial court and it does not involve a question of significant
public intreét,or an emergency. the original jurisdiction of s.C.
Suprema Court cannot be invoked by petitlonar Brsant,
The Respondeﬂ;'s acguments ace meritless and tha motion ‘to dissmlss

nust be denled

5+ 5
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{On the record, July 19, 2016.)
THE COURT: All right. This is case number 2014-CP-22-

812, James Bryant versus State of South Carolina. The matter

comes before the Court today for trial. Please give the court
reporter your name and who you fepresent.

MS. KINARD: Jessica Kinard for the State.

THE COURT: All right.

MR. FALK: James Falk appointed for Mr. Bryant.

THE COURT: All right. I understand we have some
preliminary matters before we get into the trial; is that
correct?

MR. FALK: Yes, Your Honor.

THE COURT: All right. What do we want to deal with
first?

MR. FALK: Your Honor, I have spoken with my client and I
have received a letter, a copy of a letter that he had sent to
the Supreme Court, and I think he would -- he does not want me
to represent him in this case.

THE COURT: All right.

MR. FALK: BAnd would ask that I be removed.

THE COURT: All right. Mr. Bryant, if you'd please
stand. You're Jameé A, Bryant?

MR. BRYANT: Yes, sir.

THE COURT: All right. Mr. Bryant, Mr. Falk, who is your

court-appointed attorney has delivered to me a copy of the
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letter that you sent to the South Carolina Supreme Court
voicing some displeasure in his representation and has also
delivered to me the letter of response from the Supreme Court
that says that if you have good cause you can file a motion to
have him relieved. WNow, I understand you have not filed a
motion to have him relieved, but do you want to proceed with a
motion to have him relieved as your --

MR. BRYANT: Yes. .Yes, sir.

~THE COURT: Okay. All right. Why is it that you want
him relieved as your attorney?A

MR. BRYANT: This man is conspiring against me to have my
case dismissed.

THE COURT: Okay. Now, how is he conspiring? What has
he done?

MR. BRYANT: He’s lying all the time. The man wouldn't
even give me a copy of the -- what I asked him.to file in a
minute in the file that he wouldn't even give me a copy of it.
He’s hiding it from me. I haven't seen it yet. I don't know
what he filed.

THE COURT: Well, what is it you gave -- what is it
you're wanting a copy of?

MR. BRYANT: What he supposed to file pursuant to Rule

'11. He'’s supposed to file a return to the State for what the

State is saying.

THE COURT: Well, and we've got a return filed.
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MR. BRYANT: I don't have it.

THE COURT: Okay. Well, and I don't want you to get
confused, Mr. Bryant, with an attorney’s performance that you
disagree with and an actual conflict. Okay. ©Now, Mr. Falk is
the attorney. He practices law. He knows procedure. He
knows how to file motions, how to file responsive pleadings,
how to proceed in a trial. It’s a lot like if you went to the
hospital and the doctor tells you you have to have surgery.
Well, you can follow the doctor's advice and get the surgery
or you can reject the doctor's advice and not get the surgery,
but if you follow the doctor's advice and you get the surgery,
you don't get to tell the doctor how to perform the surgery
because he’s the doctor. It’s the same thing in the legal
proceeding. You can follow the advice of your attorney. You
can get an attorney appointed to represent you or you can
represent yourself, whichever you prefer, but if you get a
lawyer to represént you, you don't get to dictate how he
represents you. Okay?

MR. BRYANT: But I do get to tell him not to file
something that going to get my case dismissed and he knowiné
this, that'll happen and he file it anywa&.

THE COURT: Well, but he’s the lawyer. I'm sure he's got
a reason for filing it. He knows the procedure. Let mé_ésk'
you this, have you been to law school? Are you licensed to

practice law?
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MR. BRYANT: ©No. But I know more than he know.

THE COURT: Okay.

MR. BRYANT: So he tell me hisself. Out of his own mouth
he say I know more about it than him. So what kind of lawyer
tell you that?

THE COURT: Well, there’s a lot of lawyers that know a
lot more than me. Lawyers —-- that’s their profession.

MR. BRYANT: Yeah.- But they don't tell their client,

“You know more about this law than, than I know.” What lawyer

THE COURT: All right. Well, Mr. Bryant, you have
several choices. Okay. Number one is you can hire whatever
lawyer you want to hire to represent you. If you are deemed
indigent, which you have been deemed indigent, you have the
right to have a court-appointed attorney, which Mr. Falk is
your court-appointed attorney. If you want a court-appointed
attorney you can get one but you don't get to pick who you
get. The third option is that you can represent yourself. So
unless you can show me more of a conflict in Mr. Falk
representing you in this case, in other words/ the only

restriction is Mr. Falk cannot represent you if he has an

the outcome that you desire or if he is representing another
party to this action. 1In other words, he can't represent the

State of South Carolina and you.
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MR. BRYANT: Well, I think he doing that by hiding the
filing --

THE COURT: Well, you're going --

MR. BRYANT: -- because there’s something in the filing

that going to get my case automatically dismissed. That's why

_he don't want me to see 1t.

THE COURT: Well, you're going to have to show me more
than just saying that.

MR. BRYANT: Well, I, I need, I need the returﬁ first. I
need to see it first and then I’1ll know.

THE COURT: 1Is this the, the one that you handed me this
morning that he told you to file?

MR. FALK: Yes, Your Honor.

THE COURT: COkay. Let’s show him -- show him that what,
what you filed. See, to complicate matters, Mr. Bryant, I
think he filed exactly what you told him to file.

MR. BRYANT: I don't see why the problem why he won't
give me a copy of it if he did that. So why you couldn't give
me this right here?

THE COURT: All right. Mr. Bryant, anything further you
want to say?

MR. BRYANT: I just want to know why he couldn't send me
a copy of this.

THE COURT: Okay. All right. I'm going to deny the

motion to relieve you as his attorney. I'm going to let Mr.
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Falk continue as his attorney. Okay? All right. Anything
else preliminary before we get started? I understand there’s
an outstanding motion; is that correct?

MS. KINARD: Yes, Your Honor. There's a motion to
dismiss by the State. 1I'm happy to give some preliminary
background and proceed into argument if the Court is ready.

THE COURT: All right. Go ahead.

MS. KINARD: Would you like me to give some procedural
history?

THE COURT: Please. Thank you.

MS. KINARD: Thank you. Initially this matter came
before the court by way of a document filed August 27%", 2014,
éaptioned Petition for rate -- excuse me, Writ of Habeas
Corpus that was filed pro se by Mr. Bryant. Mr. Bryant is
presently confined pursuant to orders of commitment with the
South Carolina clerk -- excuse me, Clefk of Court for
Georgetown County.. He was indicted tﬁe April ZOOé term of the
Georgetown County Grand Jury for burglary first degree,
kidnapping, three counts of asééult and battery with iﬁtent to
kill. ﬁe was represented at trial by Mr. Erxic Fox. They
proceeded to a jury trial before Judge Cotfingham oh May 309,
2006, and on June 1° he was found éuiity as indicted with the
exception of-being found guilty of the lesser included offense
of assault éndAbattery of é high‘éna aégfévatéd.naturg on one

of the indictments. Judge Cottingham sentenced him to 25
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years imprisonment for each charge to be served concurrently.
The Applicant filed an appeal on June 2™, 2006, and was
perfected. His conviction and sentence were affirmed January
14, 2009, in an unpublished opinion.

After that he filed his first application for post-
conviction relief April 1°%, 2009, which he amended July 22“%_
2009. A return was filed by the State May 29, .2009, and an
evidentiary hearing was convened on July 28, 2009, before the
Honorable Larry B. Hyman, Jr. Ultimately all of his claims
were dismissed with prejudice. Mr. Bryant filed an appeal,
and it was perfected by a_Petition for Writ of Certiorari
filed by Robert Pachak of the Office of Appellate Defense.

The, the Petitioner twice requested leave to file a pro se

Ibrief in his own support. Neither of these were addressed by

the court. Certiorari was denied April 7th, 2011. Remittitur
was returned April 25, 2011. Later Petitioner filed a
Petition for Federal Habeas Corpus relief June 3*d, 2011. This
was ultimately denied, although it was supported by a lengthy
memorandum of law from the Petitioner -- I'm sorry. I should
be saying Applicant. Hé also included a filing for a Moﬁion
for a Default on September 14, 2011. Ultimately, U.S.
Magistrate Judge West issued a report and récommendation,
recommended granting the Motion for Summary Judgment thét was
filed by the State. This was adopted by the Honorable Bryan

Harwell and an order was issued August 20, 2012. Although
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the order denied the granting of a Certificate of
Appealability he nonetheless applied -- appealed to the U.S.
Court of Appeals for the Fourth Circuit which dismissed his
request June 18%, 2013. As I stated before, this Petition for
State Habeas Corpus was filed April 27, 2014. There’s a bit
of confusion about this matter as Mr. Bryant filed to proceed
in forma pauperis. This was denied by this Court and a Form 4
order stated that the action would end as a result of that
denial even though the Petitioner filed a Motion to Reconsider
that order. Because of that, this was closed with the Clerk
of Court for Georgetown County and later reopened by order of
this Court. At such time the State filed a Return and Motion

6", 2016, and we are now

to Dismiss. That was on January 2
present before this Court to hear that Motion to Dismiss, and
if needed it’'s my understanding for an evidentiary hearing.
Regarding the Motion to Dismiss itself, the State's
position is that, first of all, this was filed, this being hié
Petition for Habeas Corpus was filed in the Georgetown County
Courts. The State argues that any State Habeas Petition must
be filed in the original jurisdiction of the South Carolina
Supreme Court. Part of this reason is because oftentimes
State Habeas Petitions are used as a kind of loophole to
circumvent the PCR procedure, and it is codified that any

matter that can be heard through the PCR procedure should be

heard through PCR. It is also codified that an Applicant
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Petitioner only gets one PCR proceeding, which Mr. Bryant
certainly has had and that was seen through to its full
conclusion including an appeal process.

THE COURT: All right. Now, Qhat is it that says Habeas
Corpus must be filed with the Supreme Court?

MS. KINARD: That's a case Keeler v. Mauney. It is also

-- well, it’s basically it's case law. It’'s not exactly
codified. Case law states that anything that falls within the
sections in the PCR Act, which is 17-27-10, and subsequent
should be filed as a PCR procedure. The State argues that the
nature of these allegations, which speak to the elements of
the crime, are technically those that should be addressed
either actually through the direct appeal procedure or through
PCR procedure and that State Habeas is not the appropriate
ground for these.

THE COURT: All right. And I understand that argument.

My question is is there any appellate decision or statute that

says Habeas Corpus proceedings must be initiated in the
Supreme Court?

MS. KINARD: Yes, sir. That is in both Gibson v. State

and Keeler v. Mauney, which I have and I can hand up if the

Court would like.
THE COURT: Okay. If you don't mind.
MS. KINARD: Yes, sir.

THE COURT: Thank you, ma’am.
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MS. KINARD: And again, that does speak a little bit to
the nature of the relief requested. Mr. Bryant_in the filing
that was just addressed here before we got iﬁ the Motion to
Dismiss he argues that-these cases are not on point which
certainly we would disagree with. Mr. Bryant phrases these
issues in that filing, which actually the State would object
to its subﬁission as it was filed pfo se originally by Mr.
Bryant and then filed again with a cover letter by Mr. Falk.
The States believes that’s hybrid representation and that the
Court should not consider that filing due to that nature.

THE COURT: All right. What did he file as a hybrid
representation?

MS. KINARD: The, the document that was just filed today
that he had an issue with where he's calling the return.

THE COURT: lOkay.

MS. KINARD: It’s in your packet without the cover sheet
and it was titled Answer to kespondent's Motion to Dismiss.

THE COURT: That’s what I had just, just handed him.

MS. KINARD: Yes, sir. Do you need another copy?

THE CQURT: Well, T guess my question is did -- had Mr.
Falk -- let me look through this file. Had you filed a
return? .

MR. FALK: Your Honor, that is what I filed as the

return.

THE COURT: Okay. All right.
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MR.-FALK: And Your Honor, certainly in these situations
there are Rule 11 issues. I felt that that was the best way
to articulate my client’s positions.

THE COURT: I got you. Okay.

MR. FALK: And I, I think maybe Faretta should not apply
in the PCR setting is where I'm trying to accommodate my
client’s legal positions which I might not always fully
endorse.

THE COURT: Okay. Well, and I'm going to -- I'm, I’m not
going to strike that as hybrid tepresentation because Mr. Falk
filed it. Even though it was prepared by his client; he is
the filing party. I grant if, if, if Mr. Bryant had done an

end-run and filed it without his attorney’s approval then

|you’d have hybrid representation, but just simply because Mr.

Bryant prepared it, Mr. Falk filed it on his behalf I'm not
going to throw it out on that grounds.

MR. FALK: Thank you, Your Honor.

THE COURT: All right.

MS. KINARD: Thank you, Your Honor. And I certainly

respect that position. I believe it was sent to the Clerk of

|.Court before Mr. Falk filed it, though I do understand your

ruling on that.
e 1
THE COURT: Yeah. As long as that there ~- as long as
there are not dual responses I'm going to permit it.

MS. KINARD: Yes, sir.
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THE COURT: All right.

MS. KINARD: Anyway, in addressing his issues there,
though the allegations in his Petiticn for Habeas Corpus they
speak directly to sufficiency of evidence as well as how that
evidence fits the elements of the indictment, and there is
specific language in the PCR Act that states you cannot use
PCR to challenge sufficiency of the evidence, and I believe
that Mr. Bryant is trying to go back around and actually try
and do that by questioning the indictments, which can be
addressed in other ways. That's really the issue is there is
a change in one of the indictments. He doesn't believe the
elements were met, and he's looking to get around thaf by
challenging the sufficiency of the evidence through Habeas
Corpus rather than through PCR.

THE COURT: Well, I mean, was that issue addressed on PCR
or the Federal Habeas Corpus or do you know?

MS. KINARD: No, sir, but it could have been.

THE COURT: Okay. It could have been but was not.

MS. KINARD: And, and that's the standard.

THE COURT: I got you.

MS. KINARD: Is it could have been. So therefore, the
State maintains that this is a -- technically it should be a
successive PCR filing. We’ve also opposed it to the grounds
of that it’s filed outside of the statute of limitations for

PCR filings. It's over, I believe, 10 years, six years I
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believe after the statutory filing period would have ended.
So therefore, it could be, it could be addressed on the
grounds of latches as well. There are multiple reasons why
this should not be submitted simply procedurally.

Regarding some further case law, there is the case of

McCall v. State. The citation is 247 S.C. 15. 1It’s a 1965

case that says Habeas Corpus relief isn’t available if the
Defendant would still be imprisoned on other charges, and
that's clearly the case here. If only one indictment is
invalid or there’s only one indictment that is at issue here
that Mr. Bryant has brought up and he would still be
imprisoned on all the other charges for the same sentence.

THE COURT: Okay. So what indictment is he alleging
error in?

MS. KINARD: Beg the Court’s indulgence. To quote his
petition, [as read], “Whether the extra added aggravating
circumstances of Subsection 16-11-311 sub three as fact-
offense elements of burglary first-degree were sufficient to
sustain the convictiens where this evidence did not go to the
Grand Jury and were not specifically charged within the
indictment upon which the Petitioner was indicted.”

THE COURT: All right.

MS. KINARD: Secondarily, [as read], “Whether the Grand
Jury indicted Petitionef Bryant on Subsection 16-11-312 sub A

or 16-11-311 sub A in the indictment returned upon him by the
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Grand Jury in this case and was the amendment to this
indictment sufficient to sustain the convictions and
sentences?” So it’s just an issue with the burglary first-
degree indictment, and there’s still the, the ABWIK and
kidnapping indictments that carry the same sentence from
trial.

THE COURT: All right. Thank you.

MS. KINARD: I believe that sums up most of our opinions,
most of our arguments. If there's anything further I would be
happy to address it.

THE COURT: All right.

MS. KINARD: Thank you.

THE COURT: Mr. Falk.

MR. FALK: Your Honor, first, as far as the
jurisdictional question as a, as a beginning point, Article 5
of the South Carolina Constitution, Section 11 grants the
Supreme Court original jurisdiction to hear Writs of Habeas
Corpus but it does not grant the Supreme Court exclusive
jurisdiction to hear Writs of Habeas Corpus. We would aréue
that under -- excuse me -- Article 5, Section 11 grants the
Circuit Courts general rights to hear all claims and Article
5, Sectioﬁ 5 grants the Supreme Court right to hear -- gives
it original jurisdiction to hear the Habeas Corpus Petition
but it does not, as I say, grant it exclusive jurisdiction.

My client, under the statute he 1s incarcerated and under 17-
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17 -- South Carolina Code 17-17-10 he’s entitled to file a
Writ of Habeas Corpus. - I mean, he’s -- in that he is -- he’s
incarcerated by a law that he -- or by reasons which he thinks

are illegal or unlawful, he feels he’s unlawfully detained,
he’s -- has a right to file a Habeas Corpus. He can file it
in Circuit Court. He can file it in, in the South Carolina
Supreme Court. It is not an exclusive jurisdiction. If you
look at the -- if you look at Mauney decision had the court
there said, if you read that decision, that was not -- that
case was not dismissed based on the fact that it wasn't. That
case was filed in Circuit Court. There was a -- there was an
Habeas Petition that was filed in Circuit Court. The Mauney
court dismissed the case on other grounds but did not dismiss
the case on the grounds that the Circuit Court had no
jurisdiction. That certainly would be the first factor to
look to, I mean, jurisdiction of the court. That’d be the
primary grounds for dismissal. That's not the grounds for
dismissal in that case, and I think it's because Circuit Court
does have the right to hear a Habeas Corpus Petition. So I
think that he has a right to be here. He haé a right to file
the Writ. He's not, he's not in the wroné forum: 'He's not in
the wrong venue at this point.

The next question is whether or no£ he has —- this is
something that could have been dealt Qith'in a PCR petitionm.

Our argument is that under -- excuse me. Under 17-27-20, sub
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A, sub 6, this is'the only grounds on which he is not ablé to
file a petition for a, for a PCR relief is where he is, he is
questioning the substantial -- he's questioning the -~ whether
or not there was sufficient evidence to sustain the verdict;
That's why we’re here today. There is a very real problem'
with the indictment in this case. If you look at the
indictment that was filed it reads on its face a burglary one
indictment. However, if you look at -- which is the
éontrolling portion of the indictment, which is the paragraph
that says that [as read], “James Arthur did in Georgetown

County on or about February 11%", 2006, without consent and

of Lasha E. Bryant located at 12 Avant Court, Georgetown,
South Carolina, causing bodily harm to Lasha E. Bryant and/or
Nelson Heyward and/or Tamar Bryant in violation of”, and
here’s the interesting part, it was originally written as in
violation of 16-11-311, excuse me.

MR. BRYANT: 312.

MR. FALK: 312 which is second, which is second degree
burglary. ©So he's indicted on a second-degree burglary
charge. Although it says first-degree on the front there are
no facts in that paragraph and I will -- this is -- was in the
file that I received.

THE COURT: I mean, was that issue addressed on appeal

and if not why not? As I understand he appealed his
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conviction and that was affirmed. Was it addressed and if not
why wasn't it?

MR.‘FALK: I was not, I was not representing him on the
appeal.

| THE COURT: Okay. But someone represented him on his
appeal.

MR. FALK: Yes, Your Honor. But still, you can't —; it’s
our argument that he wouldn’t -- this is a faulty indictment
which would infect the entire proceedings. This was —-- there
was no -- there's no allegation in that paragraph on the
indictment which has any of the factofs which would take a
burglary second to a burglary first, namely that it was
committed by somebody with prior convictions or that it was
done at night or the harm to the victim component of it. So I
mean, this is a -- so then he goes to trial. On the date of
trial he's going to trial all of a sudden on a first-degree
indictment where he was originally indicted under second-
degree.

THE COURT: Well, I mean, the -- so the code section in
the indictment says second-degree and that was amended, but
the indictment caption say burglary first-degree and the title
page says first-degree; correct?

MR. FALK: Yeah. But the -- but, but our point is is
that it's the caption can't rule, can't control over the facts

that were alleged in the indictment. There was nothing
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alleged in that indictment that would make that a first-degree
burglary. There’s plenty alleged that would make that second-
degree burglary. |

THE COURT: All right. Anything else?

MR. FALK: All right. So, and our -- my client's

position would be that had -- that this is a significant flaw
in the entire proceedings that he was -- he’s entitled to be
-—- not stand for an infamous crime unless it's -- been

something has been presented to the Grand Jury. There was no
waiver of presentment. This -- he was not indicted on the
lesser included offense. So he went forward on a case where
he was then on the day of trial all of a sudden -- I mean,
this is indictment by ambush. I mean, he was -- calls into
trial and now he’s facing a burglary first indictment and
having to prepare himself on the day of trial presumably for a
burglary first indictment when there was -- he has -- that
indictment provided nof -~ insufficient notice to him to know
what he had to defend himself against because that indictment
provided insufficient notice for him to know that he had to
respond to whether or not it was at night, whether he had the
criminal record, whether or not there was the injury that
would make it a —— go from a second to a first.

THE COURT: Well, and I understand your argument. I“
don’t have the trial transcript in front of me. Was there an

objection raised at that time to an amendment of the
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indictment? Wés there a request for a continuance for
preparation? What transpired when the indictment was amended
at the trial court level?

MS. KINARD: If I may, Your Honor, you do have a copy of
the trial.transcript and it’s on page 26.

THE COURT: Okay. That’s what you provided this --

MS. KINARD: Yes, Your Honor.

THE COURT: -- morning the -- okay. I thought that
was a prior --

MS. KINARD:: I -- I'm almost positive that’s the trial
transcript.

THE COURT: Okay. O©Oh, okay. I got it right here. Okay.
According to the transcript his counsel consented to it saying
it was just a scrivener’s error so that he -- all I can
interpret is that he was prepared to go first on burglary one.
It says --

MR. FALK: Your Honor, it would be our positipn that
that's not something that trial -- that's not a waiver of a
right that trial counsel could make on his client’s behalf. I
mean, that's his constitutional right.

THE COURT: Yeah. But it kind of defeats his argument
that he was ambushed where you’ve got his attorney saying, [as
read], “That's a scrivener’s error. We knew it was burglary
first not burglary second.” So it -- you can't, I mean, I

understand your jurisdictional argument, but the question is
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is you can't say he was ambushed. It says, [as read], “Mr.
Modica: Your Honor, prior to that we had approached and I had
requested the ability to move to amend indictmenf 06-GS-22-277
to correct a section. It says 312. It should say 311. It
does say burglary first on the back of it. It has 311. It
does say burglary first on the back. Court: My
understanding, Mr. Fox, you don't object to that, it being
merely a scrivener’s error, he being charged on the face of
the indictment and other language with burglary first-degree.
Mr. Fox: That's correct, Your Honor. No objection from the
Defendant. None, Your Honor. The amendment is so
authorized.”

MR. FALK: Your Honor, when we spoke yesterday thére was
an idea whether or not we were going to have Mr. Fox here
today because I think that’s something that, I guess, we would
need testimony from him from if we’re going to get to the
merits of his client.

THE COURT: Well, all right. Go ahead. Any other
arguments?

MR. FALK: Your Honor, may I speak with my client?

THE COURT: Yeah. Well, and alsc, I need you to address
what is he, what is he asking in this Habeas Corpus? If he
prevailed, what does he want me to rule --

MR. FALK: Your Honor, the only thing that --

THE COURT: =-- because you’ve still got a kidnapping that
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he’s serving time for. You've got, what is it, armed robbery
-— what was the kidnapping?

MS. KINARD: Kidnapping, two counts of assault and
battery with intent to kill and one count of assault and
battery of a high and aggravated nature.

THE COURT: Okay. So he’s still got those. So what
actual relief is he asking for?

MR. FALK: Your Honor, he's, he’s asking for a Habeas
Corpus release —-- to be released because he -- it, it’s our
position that the defect in this ~- I mean, certainly this is
a case based on the burglary. Everything else falls from
that, and the defect in the burglary indictment would infect
the entire case.

THE COURT: Okay. BAll right. You need to speak with
him?

MR. FALK: But Your Honor, could my -- yeah. My client
maybe address some points?

THE COURT: Well, talk to -- you let him talk to you
first.

(Mr. Falk and Mr. Bryant confer.)

MR. FALK: Your Honor, I just want the -- my -- I spoke
with my client. I just want to amplify two points; One is
ouf first point is that we don't believe that the trial court
has the right to make a scrivener’s, to say there’s a

scrivener’s error in the indictment, and again, my point is is
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that T don't think trial counsel has the right to waive that
indictment issue without my client’s consent, that it’s the
Grand Jury to determine what he’s going to be indicted on and
what facts he's going to be indicted on. The second point is
and what I said is that this is the -- this case was all about
the burglary first conviction and that the problem with that
indictment spills over onto the entire rest of the trial.
Therefore, my point was it infected the rest of the trial and
the rest of the indictments. -

THE COURT: All right.

MR. FALK: Can my client though still address the Court?

THE COURT: No. That's hybrid representation.

MR. FALK: Okay.

THE COURT: Only one at a time. All right. Ms. Kinard,
anything in reply?

MS. KINARD: Very briefly, Your Honor. I think it’s
clear on the trial transcript record if we’re going to defer
to that and I believe 1t properly is éonsidered at least in
PCR. So therefore, I'd make the analogy to consider it in
Habeas Corpus, lines -- well, through 11 through 17, Mr. Fox
as representative of Mr. Bryant says that they agree it’s a
scrivener’s error and that there is no objection from the
Defendant. It is not a far stretch to presume that Mr. Fox
looked down at Mr. Bryant, he said, “Yep. Let's go forward.”

Furthermore, excuse me, past that an indictment is a notice
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document. They knew why they were thére. They knew what they
had to defend, and they were certainly on notice that they
needed to defend against the burg first by thié conversation
with the judge in the trial transcript. Regardless of all of
that, however, the Stéte maintains that procedurally this is

\

an improper petition. Looking at Keeler v. Mauney the last

paragraph says that he could have raised his charge in his PCR
application, and his petition to the Circuit Court for Writ of
Habeas Corpus is thérefore procedurally barred. Because this
arises in the trial transcript it is obviously something that
could have been raised at his first PCR challenge, if not in
his direct appeal issue, and additionally, as the Court
reiterated, because he is still going to be incarcerated on
other issues there is really no relief left for him under

McCall v. State because these other charges are still out

there. Even if this burglary charge is revisited, there is no
relief granted or available to him under Habeas Corpus due to
the nature of the other charges that will still surviwve.

THE COURT: All right. Do you have that case, McCall v.
State?

MS. KINARD: No, sir. I apologize. I do not. I have
the citation.

THE COURT: That’s all right.

MS. KINARD: It’s 247 S.C. 15. 1It’s also cited, too, in

the Gibson case that I did hand up.
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THE COURT: Oh, it is?

MS. KINARD: I believe. Yes, Your Honor, the discussion
portion the first case.

MR. FALK: Your Honor, if I could just address one point
and without --

THE COURT: All right. Excuse me. Let -- can you bring
me-that return back that I gave him to review, too? Thank
you. Thank you. Hold for one second, Mr. Falk. Let.me take
a look at this and then I’'1ll give you an opportunity. All
right, Mr. Falk.

MR. FALK: I was just making the point that I don't
believe that the trial court has the -- T think, as I said,
it's my client's position that he has the absolute right
whether or not he’s going to waive any defect in an
indictment, and certainly I'm sure Your Honor has presided
over many sentencing hearings in which the Defendant has
waived presentment to the Grand Jury but he has always got a
signature on the indictment saying that the client has waived
his rights. T mean, even in a sentencing hearing, the Court’s
not going to go on something other than either the Court --
the Defendant being sworn under oath, advised of his rights
and then saying that he’s making a knowing waiver of his right
to proceed with the defective indictment. My, my point as far
as how I believe this case can be distinguished from McCall is

that if -- it’s my understanding under the facts of the McCall
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is that you had a June 1362 senténce for, I guess, possession
of a handgun, and it was tc run consecutive with a sentence
that was imposed in February of 1962. So I believe that those
were —- it’s -- would look to me as though McCall was
addressing two separate proéeedings. I think that’s important
in our case because it’s my client’s position that the fact
that they went forward on the improper indictment voided the
entire proceedings of which he was convicted. So all the
indictments that flowed after the invalid burglary first
indictment Vbided the rest of the procceeding and that's how
you can distinguish the present case from McCall where it was
clearly two separate proceedings and just a sentence that was
to run consecutive.

THE COURT: All right. All fight. Ms. Kinard, if I
could get you to prepare an order, I'm going to grant the
motion to dismiss. I disagree with yoﬁ on original
jurisdiction being in the Supreme Court. I agree with Mr.
Falk’s argument that it can be brought in Circuit Court. I
may be wrong on that issue but I'm, but I'm not dismissing on
that. The reason I'm dismissing it is, number one, I think it
is duplicative. It could have been raised in the PCR, could
have been raised on the appeal, could have been raised in the
Federal PCR. ‘It was not raised at that time, and so, I think
it is duplicative, number one. Number two, I am persuaded by

McCall versus State which says that the only relief available
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in a Habeas Corpus proceeding is an absolute or conditional
release from custody or detention and where there are —- where
he is in custody or detained or serving a sentence on other
charges you can't grant the relief requested in the Habeas

Corpus proceeding. So as I read the McCall v. State, I can't

grant the relief he's asking because he’s still serving a
sentence for the kidnapping and the assault charges. So I'm
going to grant the Motion to Dismiss on those érounds. All
right.

MS. KINARD: Thank you, Your Honor.

THE COURT: If you would prepare the order, make sure Mr.
Falk reviews it before you submit it to me for signature.
Okay?

MS. KINARD: Yes, Your Honor.

THE COURT: All right. Anything further?

MS. KINARD: Not from the State.

THE COURT: Anything further, Mr. Falk?

(Mr. Falk and Mr. Bryant confer.)

MR. FALK: Nothing further at this time.

THE COURT: All right. Make sure you also put in the
order where he -- it was -- that I entertained an oral motion
to dismiss Mr. Falk as his attorney even though there was né
written motion, and I denied it finding that Mr. Bryant was
dissatisfied with the representation, but I did not find any

conflict of interest in Mr. Falk’s representation. All right?
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MS. KINARD: Thank you, Your Honor.

MR. FALK: Thank you, Your Honor.

THE COURT: Thank you very much. All right. Mr. Bryant,
thank you very much.

MR. BRYANT: You know when yéu asked this man if he had
anything else to say, I, I told him to ask you something. He
refused to do it.

THE COURT: Well, that's because he‘s.the lawyer. He
doesn't have to. That's what I'm saying. You can't tell the
doctor how to perform surgery. You can't tell the mechanic
how to repair a car. You either do it yourself or you follow
their representation. You don't tell the lawyer how to try
your case. He's the laWyer, and that's, that's way -- that --
I mean, I don't take my taxes to a CPA and then tell him how
to f£ill it out. He’s the expert. That's why I go tc him.

MR. BRYANT: That's why I had want him dismissed because
he wouldn't do what I wanted him to do very simple.

THE COURT: All right. Thank you very much. /

MR. BRYANT: BAnd, and another thing, too, on this return

I notice that the one I want him to file, the writ, he only

Jdid it to me. You see what I'm saying? So obviously he had

something else filed the other time. So I was right by
reporting him to the Supreme Court because he was trying to
blow my case.

THE COURT: Thank you, sir.
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MR. BRYANT:
THE COURT:
MR. FALK:

THE COURT:

MS. KINARD:

You’re welcome.
All right. Anything further?
Thank you, Your Honor.
All right.

Thank you, Your Honor.

(Adjourned.)
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )  FOR THE FIFTEENTH JUDICIAL CIRCUIT
James A Bryant; #315781, ) Case No.: 2014-CP-22-812
)
Petitioner, ) =
; =23 2 %l
V. Z = I
) ORDER OF DISMISSAI: © & o
) ' #» 20
State of South Carolina, ) [ 9 =D
) o 3 20
Respondent. ) = = B
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This matter came before the Court by way of a document filed August 27, 2014, which
was titled "Petition For Writ of Habeas Corpus." Respondent filed a return and motion to dismiss
on January 26, 2016, to which Petitioner filed a pro se response on or about July 15, 2016. The
Court convened a hearing to decide the pending motion on July 18, 2616 at the Georgetown
County Courthouse. Petitioner was present and represented by James K, Falk, Esquire. Jessica E.
Kinard, Esquire was present on behalf of the South Carolina Attorney General’s Office.
Respondent submits the petition should be summarily dismissed because it fails to support the
requested relief.

At the call of the case, Mr. Falk represented to the Court that Petitioner had filed a
motion to relieve him as counsel. In addressing this issue, the Court questioned the Petitioner
regarding his reasons for the motion. Petitioner stated that he believed that Mr. Falk was not
acting in his best interest, particularly by not relaying a filing to the Petitioner.! Petitioner

additionally expressed concern regarding a broad conspiracy intent on having any case he filed

! The filing with which Applicant had an issue was actually written by the Applicant and sent to Mr. Falk and the
Attorney General’s Office. It was captioned as an Answer to the State’s Motion to Dismiss. Mr. Falk added a cover
sheet and filed the same document at the Georgetown County Courthouse before the hearing, At the hearing, the
State objected to this as hybrid representation, but the Court allowed it to be considered, as the filing had been
adopted and signed by Mr. Falk.
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dismissed. The Court explained that, unless Mr. Falk had a demonstrable conflict of interest in
his representation of the Petitioner, he could not allow Mr. Falk to be relieved. The Court
thoroughly explained the system of attorney/client relationships, especially in matters where an
attorney is appointed. Petitioner’s motion was denied, and the parties proceeded to argument
regarding the State’s motion to dismiss.

L
The Petitioner is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Clerk of Court for Georgetown County. The Petitioner
was indicted at the April 2006 term of the Georgetown County Grand Jury for Burglary — First
Deéree (2006-GS-22-277), kidnapping (2006-GS-22-278), and three (3) counts of assault and
battery with intent to kill (2006-GS-22-276, 279, 303). He was represented by J. Eric Fox,
Esquire. Petitioner proceeded to a jury trial before the Honorable Edward B Cottingham on May
30, 2006. On June 1, 2006, the Petitioner was found guilty as indicted, with the exception of
being found guilty of the lesser included offense of assault and battery of a high and aggravated
nature on indict number 2006-GS-22-303. Judge Cottingham sentenced the Petitioner to twenty-
five (25) years' imprisonment for each charge, to be served concurrently. A notice of appeal was
filed with the South Carolina Court of Appeals on June 2, 2006, and was perfected. Petitioner’s
conviction and sentence were affirmed on January 14, 2009 in an unpublished opinion. State v.
Bryant. 2009-UP-032, filed January 14, 2009. The .rcrnittitur was issued January 30, 2009.
Thereafter, Petitioner filed his first application for post-conviction relief (PCR) on April
1, 2009, and an amended applic;tion on July 22, 2009 (Case No. 2009-CP-22-477). The State
made its return on May 29, 2009. An evidentiary hearing was convened on July 28, 2009 before
the Honorable Larry B. Hyman, Jr., at which Petitioner was represented by Paul Archer, Esq.

Judge Hyman denied and dismissed the application with prejudice in a written order signed
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August 25, 2009 and filed August 28, 2009. Petitioner filed a notice of appeal on August 27,
2009. The appeal was perfected with the filing of a petition for writ of certiorari by Robert
Pachak, Esquire, of the South Carolina Office of Appellate Defense on January 29, 2010. The
State filed its return to petition for writ of certiorari on March 8, 2010. During this process,
Petitioner twice requested leave to file a pro se brief in support of his case, but neither of these
requests were addressed by the Court. Certiorari was denied on April 7, 2011, and the remittitur ‘
was returned to the circuit court on April 25, 2011.

Petitioner filed a petition for federal habeas corpus relief on June 3, 2011. In it, he listed

the following grounds for relief:

1. The judge erred in refusing to suppress prejudicial prior bad act testimony about a
confrontation between the appellant and his estranged wife.
2. The judge erred in refusing to accept an Alford plea.
3. Ineffective Assistance of Counsel (Trial and Appeal Counsels)
a, "Was Appellant Counsel ineffective for failing to argue the directed verdict issues
on Appeal?"
b. "Was Counsel ineffective for not arguing that the State's evidence at trial was in
fatal variances with the allegations within the indictments?"
c. "Was Defense Counsel ineffective in failing to obtain or at least requiring a
psychological evaluation for Applicant before going to trial?"
d. "Was Counsel ineffective for failing to object to the State's witness as a qualified
expert?"
e. "Was Defense Counsel ineffective for not obtaining an independent crime scene
and forensic expert?"
f. "Was Counsel ineffective for failing to object to the State's prejudicial use of
prejudicial photos?"
g. "Did Counsel fail to adequately investigate and prepare for trial and thereby
committing ineffective assistance?"
h. "Was Counsel ineffective for not objecting or taking exception to the Trial Court's
erroneous Malice Charge?"
i, "Was counsel ineffective for not objecting to hearsay testimony?"
4. “Denial of Due Process by Prosecutorial Misconduct”

These were supported by a lengthy memorandum of law. The state filed a motion for
summary judgment on or about October 13, 2011. Prior to this, Petitioner filed a motion for

default on or about September 14, 2011. Ultimately, United States Magistrate Judge Kaymani D.
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West issued a report and recommendation on May 31, 2012, which recommended granting the
motion for summary judgment and denying Petitioner’s motion for default judgment. Petitioner
filed an objection to the report and recommendation, but the Honorable R. Bryan Harwell
adopted the report and recommendation over Petitioner’s objections in an order dated August 20,
2012. This order also denied the granting of a certificate of appealability. Regardless, Petitioner
appealed this matter to the United States Court of Appeals for the Fourth Circuit, which
dismissed his request on June 18, 2013, Petitioner also requested a rehearing en banc, which was
dAS'h’ I
denied. The mandate of the das’a-net court took effect on June 13, 2013.
IL.

In his current Petition for State Habeas Corpus, filed on April 27, 2014, Petitioner alleges
the following grounds:

1. "Whether the extra added aggravating circumstances of subsection § 1 6-11-311(3) as
fact-offense elements of burglary first degree were sufficient to sustain the convictions
where this evidence did not go to the grand Jury and were not specifically charged within
the indictment upon which the petitioner was indicted?"

2. "Whether the Grand Jury indicted Petitioner Bryant on subsection §16- 11 -312(A) or §16-
11-311(A) [sic] in the indictment returned upon him by the Grand Jury in this case, and
was the amendment to this indictment sufficient to sustain the convictions and
sentences?"

Petitioner filed a motion to proceed in forma pauperis along with his petition, which was denied
by this Court on August 27, 2014, Petitioner filed a motion to reconsider this ruling on or about
September 23, 2014, along with a request for appointment of counsel. This Court denied the
motion for reconsideration via a form 4, which indicated that the action was concluded. In early
2016, Respondent was informed that Petitioner’s trust account had been paid with the
Georgetown County Clerk of Court. Upon receiving this information, Respondent contacted the

Clerk of Court in order to resolve the issue of this outstanding matter. The instant hearing was

scheduled and held at the instruction of this Court.

4

— \

e




I1]. Findings of Fact and Conclusions of Law

The Court has reviewed the record in its entirety and has heard arguments presented at
the motion hearing. The Court has further ‘had the opportunity to observe the entire record
present before it. Set forth below are the relevant findings of fact and conclusions of law as
required by S.C. Code Ann. § 17-27-80 (2003).

Based on a review of procedure as reflected in the transcript, this Court finds that the
indicAtments returned upon the Petitioner by the Grand Jury were sufficient to sustain these
convictions. Primarily, Petitioner asserts that the handwritten amendments to the indictments are
not-proper and capable of indicting him, thus amounting “trial by ambush” because he did not
bave adequate notice of the charges. Upon review of the record and hearing arguments of
counsel, this Court finds that the amendment to the indictment was made with fill knowledge
and awareness of both Petitioner and his trial counsel. This is clear on page 26 of the trial
transcript, where a formal motion to amend the indictment is made, the Court characterizes it as a
correction of a scrivener’s error, the Defendant (now Petitioner) agrees, and the amendment is

"made. It is clear that there was a joint understanding between the parties and a ratification by the
Ct.aurt of this amendment.

The Court finds that Petitioner’s current habeas corpus petition is a successive
application, as it presents issues which could have been raised on direct appeal or post-
conviction relief. Courts disfavor successive applications and place the burden on applicants to
establish that any new ground raisgd in a subsequent application could not have been earlier

raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981);

Amold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). Petitioner argues that the issue of the

amended indictment is one that is determinative of whether the evidence was sufficient to
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support a conviction, and therefore is an exception to the type of claim that may be considered
through post-conviction relief pursuant to S.C. Code Ann. §17-27-10(A)(6).> Based on the
analysis above regarding the scrivener’s error, the Court does not find that there is any valid
allegation or attack regarding the sufficiency of evidence simply because there was an error in
the cited section of the indictment. For these reasons, Petitioner’s request for relief on this basis
is denied.

Primarily, the Court finds that Petitioner’s request for relief is barred under McCall v,
State, 247 S.C. 15, 145 S.E.2d 419 (1965). The inquiry on habeas corpus is limited to the legality
of the prisoner's present detention. Id., 247 S.C. at 18, 145 S.E.2d 419-20. The only remedy .
which can be granted is release from custody, whether absolute or conditional. McCall, 247 S.C.
at 18. The writ is not available to test the legality of a conviction or sentence where a decision in
the prisoner's favor will leave him in lawful confinement under another existing sentence. Id.,

citing Bearden v. Manning, 238 S.C. 187, 119 S.E.2d 670; Bowers v. State, 241 S.C. 282, 127

S.E.2d 881; Balkcom v. Chastain, 220 Ga. 265, 138 S.E.2d 319; Pippin v. Sheffield, 220 Ga.

179, 137 S.E.2d 627. Petitioner is currently incarcerated on multiple convictions not at issue in
this case. Because the specified relief regarding this individual charge will not allow Petitioner to
be released from incarceration due to his service on other charges, Petitioner is not entitled to

relief. The Court cannot grant Petitioner’s requested habeas relief under McCall, as doing so

would have no effect due to the additional prison sentences Petitioner is serving.

t_:,onvxcted of or sentenced for, a cnme a.nd who clauns (6) That the conv:cnon
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IT IS THEREFORE ORDERED that the application for post-conviction relief is

denied and dismissed with prejudice based on Petitioner’s pending motion for reconsideration of
his sentence.’

AND IT IS SO ORDERED this /2 _day ot #10V- , 2016.

0777’/@’ ateest! /s Z/WM

BeENJAMIN H. CULBERTSON
Chief Administrative Judge, Common Pleas
Fifteenth Judicial Circuit
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