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Form 4 Judgment of April 20, 2015




FORM 4

STATE OF SOUTHE CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER 'n “jjf\ - ;?c Chﬁ,@@stz NUMBER 2013CP1801227
IN THE CQURT OF COMMON PLEAS L, mwdndno
Innovative Waste Edward H (,irardeatzm “PR nt T})Partnerﬁ Crest Epergy Partoers
Management Inc Gp, L ? LP
Crest Epergy Partners LP C Lrzp Mhlgfroducts GP, Dunhilt Products LY
| sagéi’;.ji LLCairy
BTy Wi rtz Edward H Girardeau
fnnovative Waste C. Russ Lioyd )
Management Inc
PLAINTIFF({S) DEFENDANTIS)
Attoraey for: || Plaintiff | | Defondant
Submitted by; g Self-Reprosented Litigant

DISPOSITION TYPE (CHECK ONE)

1 JURY VERDICT, This uction came befors the court for a trial by jury. The {ssuces have heen tried and a verdict rendered.
— DECISION BY T’HE COURT. This wma came m trial or hearing before the court. The issues have been tried or heard znd o
= Geciston rendered. | S Page 3 tir ad 27
] ACTION DISMISSED W {7 Rute 12{6), SCRCP, ] Rute 41{ay, SCRCP (Vol, Nonsuit);
£ Rule 43(k), SCRCP (Senled); O Other:
] ACTION STRICKEN (CHECK REASONY: [ Rule 40(j) SCRCP; [] Barkruptey;
{7 Binding arbltration, subjest to right to restore to confirm, vaeste or {1 Other:

modify erditranion sward:
{ i DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX}:
O affirmeds [ Reversed; [ Remanded; 1 Other

W

NOTE: ATFORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THU
CIRCUIT COURT RULING IN THIS APPEAL.
1T IS ORDERED AND ADJUDGED: 3 Sec snzched order, {foemal order w fedtow) I Swtement of Judgment by e Court:
ORDER INFORMATION
This order {X] ends [_] does not end the case,
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX

i there {5 no judgmeny inforanation, indicate “N/A" In on¢ of the buxes below,

Complete this section beluw when the judpment affects title to real or persona) property or if any emount should be enrolled. I

i

Judgment in Favor of Judgment Aguinst Judgment Amount To be Enroiled
{List numeds) below) {List name(s) helow) (L5t amount(s) below)

it applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting parry. Disputes conceming the amounts condained
in thig form may be addressed by way of motion pursusnt to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted 1w the judge
may be provided to the clerk. Note: Title abstractors and rescarchers should refer to the offictal court order for
judgment details,

CPFORMACM
SCCA SCRCP Form 40 (Revigest 3201 1
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Cheeyl Giraham /) /(Qu, é’jiﬁ W s 2099 S2073013
Clerk of Court Judge Code Date
For Clerk of Court Office Use Only

‘Tnis judgmont was entered on 4-20-2015, and & copy malied first class of placed in the spproprinie atomey's box on 420-2018, »
stomeys of record or 1o parties {when appsaring pro s¢) a2 follows:

Wiltiam Michael Gruenloh 192 East Bay Street, Suiie 202 David B. Marvel 536 King Street Charleston, SC 29403
$1e C Charleston, 5C 29403017

Frederick Joho Jekel PO Box 237% M Pleagant, SC 29345,
FAYE

Patrick Aylton Chisum |92 East Bay Street, Suite 202
Chasloston, SC 29401

ATTORNEY(S) FOR THE PLAINTIFF(S ATTORNEY{S! FOR THE DEFENDANT(S)
- Vi Py I,

Cuurt Reporter Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION RECARDING DECISION BY THE COURT AS REFERENCED ON PAGE ¢,

This setion came e trial or hearing betore the caurt. The issues hive been tried or heard and & decision rendered,

S e e 5, v

CPFORMACm
SCCA SCRCE Form 40 {Reviged 3730131



Form 4 Judgment of Jﬂly 22,2015




FORM 4

STATH OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER CASE NUMBER 2012CP1881127
N TR COURT OF COMMON PLEAS

Tnnovative Waste Fdward ¢ mulenu Do G Crest Energy Partaers Crest Energy Pariners i
Muanagement [ne ) i Gp LG Lp
Crest Energy Partners L1 Dunhill Products GP, Drntill Products P
LLC
Heury Wuertz Edward H Girardeau
1 Innavative Waste €. Rusy Lloyd
Management Ine
o - sy T * DE Nlu\:’f’m; -
% ' Attorney for: || Pl aintift 1] Defendunt ]
Pdubwitted by U Self-Represented Ligant o
DISPOSTTION TYPE (CHECK ONE) '
U] JURY VERDICT. This action cauwe befory the ot tor a srial by Jury. The sssues huve been tried aod o werdict rendensd.
Vhis aotion came o wial oF hoaring Defore the court, The B5snes Bave oo ioied o heard and a
Htwpnd indaeansig,
ASEIND: ) Rule raiby, SCRCY: [ Rufe 43, SORCE ¢ Vol. Nossuin

T Rudw A3k, {ﬁi'((fi? {f%ui*w%s Yo
] ACTION STRICKEN (CHECK REA0N D Rule 0 SCROE; 1 Bankruptey,
i fag r bt adon, subgeot b fiphe o sesdse b vonfiron vecsit or M inher ——

o uwslify webination wwaed,
LJ I}t\l'(}\l FLON OF APFEAL TO HH* CIRCUIY COURT {(CHECK APPLICARLLE BOXE
§ H i i ey ey I } Remy tachiesy F} {ithess

Aftinn

*E i l%“-i‘i\ {iM

Iﬁiﬂlf\a \?' *§ \U‘»!i'*«é‘ﬂﬂ_‘d

234 &""‘( ’1‘ “T"T Siil

HOVE ATTORNEYS ARE RESPONSIHLE FOR NOTI YK
SARTL P UOURT BULING M THIN APPRAL
VIS ORDERED AND AD. “ DGED: r} Swe it hed evder; {forstntd neder i inHowd B Stutement of Judynient by the Cowsty After
reviewing all testimany und otbier evidence presented at the hearing, along with a review of the records
provided to the Court, Plintifi™s 60{h) motion to vacate settlement, restore to active docket and set for trial
heard on Wednesday, June ath, 2015 (o Dorchester County is heveby denied.
ORODER INFORMACION

CepL e N ot -
Phis order (K] wnds ] dues got e the case.
Akl Indngunion for the kel

| (ik’\iskﬂlﬁ\ ¥ IH{ e SU’“HJMYZ.\! E\ii}E‘\
Lgmplete thiz seotlon below whea the judgrweat affects e 1o ceal o persanal property or i suy smount should be enrolled, 37
there iy ny Jndumnt Information, Indlonte N/  bedow,

lmlunwu( in ¥avor of Judument Sgulist Judzment Amoast To be Earelled
OListmmeetsidwdow) 1 tList sueaeds) Delaw) s omwsunds) helow) _ -
e bt e . - - . e -
s e ettosenn e N —- S o 3 s §

[ applivable, deseribi the nmpn ty, inct mhnwss R information snd addeesy, refercnced in the order:

!hx‘ Hdunu e mmnwno 11 :Shw o s bwu ;”»mwlm by the :A:h:m& LR .
G foim wmay be addressod byoway of motion puesasot @ the SO Rabes of Cwil Effm gdun‘ \mmmh m bu u;m; ate {g
snr%z whohsterest or additionat taxable costs po avagdable at the time die form and Hoal order wre subitted o e judye

5



*

wwy he provided w the clerk. Noter Tiile abstractors and researchers should refer to the official court arder for

jmignwm dma%h
ey |
}f T4 a }f L ;}“ " 2166 JAN01S
Muité »\lmphv C wcmt mert Judse re} Judge Code Date
{ ! For Clerk of Court Office Use Only

‘1..,;

This judgment wus endered o TR2ANE, and 2 copy mated first class or placed in the approgeiale atornmey’s box on F221S, to
attweneys of recond or o partes Dndien appeaciag pos sed s llewy

Witthum Michael Grouenloh/Patrie Aulton Chisum 197 Gast David B. Marvel 636 King Streer Charleston, SC 29403
Py Streer, Soite M3 Bwe O Chuedesten, 8O 2940083037
Frederick Joha fekel PO Box 2579 M Pleasgt, 30 294635
15

ATTORNEYS) FOR THE PLAINTIF S =\'§"T'ORNIL'Y{ SEFOR 'l’E;ﬁ’ DEFENDANT(S)

*-u. TR
Court Reporter: Ruth Mot Cheryt {}mha}n - Clerk of Court

ADDPITONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

Thes petion gasae o b o hearing belorg the court. The jazues have baen teied of heand and o decision rerdered

THFOE S
SUCA SUROP Feane a0 (Bevised ¥NH L 6
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FORM 4
yTATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER U TiEED o CASE NUMBER 2012CP1801227
N THE COURT OF COMMON PLEAS -
Innovative Waste Edward H MA@@Q 0 AH]:Orlyst Energy Partners Crest Energy Partners
Management Inc Gp, LLI.C LP
Crest Energy Partners LP Y ' , .| Dunhill Products GP, Dunhill Products LP
S ‘J: - +7=1'LLC
CLrER 1 GF SAURT Henry Wuertz Edward H Girardeau
DAREHE 7 Innovative Waste C. Russ Lloyd
Management Inc
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [ | Plaintiff [_] Defendant
Submitted by: [[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
[CJ JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

0 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. {_] See Page 2 for additional information,

(0 ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; [ Rule 41(a), SCRCP (Vol. Nonsuit);
] Rule 43(k), SCRCP (Settled); [ other:

[0 ACTION STRICKEN (CHECK REASON): (7] Rule 40(j) SCRCP; (] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or [ other:
modify arbitration award, )

(] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

D Affirmed, D Reversed; D Remanded; E] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

(T IS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow) [ Statement of Judgment by the Court: Pursuant
'0 this Court’s authority under Rule 59 SCRC, the Plaintiff’s Motion to Reconsider is dismissed without oral argument
ind determined upon the briefs filed by the parties. I find that all arguments properly raised to the Court have already
yeen ruled upon and this Court will not consider further arguments on the matter.

ORDER INFORMATION
Chis order {X] ends [_] does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A”’ in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

if applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013) 8




. ‘L
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details. ,
ﬁ(mj(jz /M&/ 2166 54%2”

Maité Murphy, Circuit Court Judge | Judge Code Date
For|{Clerk of Court Office Use Only

This judgment was entered on 8/ 3(1’_ /2015, and a copy mailed first class or placed in the appropriate attorney’s box on'8/ 2012015, 10
attorneys of record or to parties (when appearing pro se) as follows:

William Michael Gruenloh 192 East Bay Street, Suite 202 David B. Marvel 636 King Street Charleston, SC 29403

Ste C Charleston, SC 29401-3037
Frederick John Jekel PO Box 2579 Mt. Pleasant, SC 29465-

2579

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter Chery! Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013) 9



Hearing Transcript of June 24, 2015
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Plaintiff’s Motion to Vacate Settlement Agreement, Restore to Active Docket and Set for Trial
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STATE OF SOUTH CAROLINA . ! N THE COURT OF COMMON PLEAS |

COUNTY OF DORCHEST ER CASE NO. 201 2.CP-18-1227

AN
INC,

MOTION TO VACATE
SETTLEMENT AGREEMENT,
RESTORE TO ACTIVE DOCKET,
ANDSET FOR TRIAL

V.

! ey
[ SR N G S P VIR S '\ﬁ‘\.

TPARTNERS OGP, LLC,
S PAR \f \‘:
OUICTS P, HENRY
HIWARD b 1 CHRARDEAL,

w—‘.v

3

Defendants,

e S W W

The Plaimiifl, innovailve Waste Management, Inc., by and through their undersigned
coutael hereby noves this Honorsble Count v vacate the settfement agreement entered into
between Plaintiff und Defendants Crest Energy Pamters, GP, L.L.C., Crest Energy Partners L.P.,

R H LR P eaedacys hoersiradd 5 ey S rg 2ot
enry Waeriz, and Bdward H, Girardeau (hereipafier “Defendants™

wnen
vt
4 l

pursuist o Role 00{hY of the South Carolina Rules of Civil Procedure, [n support of this motion,

g

Plaintiff siates as follows:
I On Aprit 8, 2015, Plaimitf and Deféndanis conducted mandatory mediation
regarding this action and were able 1o reach a sgitlement agreement,
L Du Aprtl 8, 2013, Plaintiff and Deferdants entered inio a binding Settlement
Apresent {attached as “Exhibit A™) stipulating Defendants would make a

pavmernt of S4MLO00.00 within thicty (30} davs of the execution of the noreement.

b

Che April 20, 2015 and pursuant 1o the alorementioned mediation and Sentlement

fd

Agreement, tis action was removed from the docket. The parties did not file a
stiputation of dismissal, and dismissal was conditioned upon the Defendants

payvment sxder the Settfement Agreement.

21



Oun May 8, 2015, thirty {days) elapsed from the exceution of the binding
Sestlement Agresment with no payment tendered by Defendants.

Plalndiff sllowed Defendants v shon extension untl the end of business on May
19, 2015, bur as of the date of this motion no payment has been received.

As Detzndunts have breached the Sertlement Agreement, there is good cause to
vacate such agreement and procesd immediately to trial,

he Court to grant an order

waeating the Apeil 8, 20158 Settlerment Agreement, restoring this action to the active docket, and

famaedia

[ %E(’i Y 2 ;
Tarleston, South Caroling

tely setting this action for wial,

W, ?‘z“}’%f mymm&t SCBAR # 12418
Patrick Aulton Chisum SCBAR #100571
192 fnst 84\ Sireei, Sulie 202
“harleston, South Caroling 20401

Fredeviek Jekel, Esq.,
jekal-Donlitlle
210 Wingo Way #2201

Mount Pleasant, SO ’104{34
{8433 634-7700

-

(RRR) 367-1129 (facsimile)

20145



CERTIFICATE OF SERVICE

%

ey that a true and correst copy of A?E()TI()?{\ TO VACATE

SETTLEMENT AGREE RESTORE TO ACTIVE DOCKET, AND |

N

TRIAL fn the above maner were served on e below named parties andior t&xcw rm;}m{we

counse] sl Jor ag s securale coples via LS, Mail and accurate electronic copizs of

fhar s vin e-mpeil

Prevesd 1, Marvel
Prenner NMarvel
634 King Sireet

{Harleston, South Carobling 29403
Antarney jor Defendanes

treat, Suite 202
vath Careling 29401

{z‘«;ﬁ ::;;"Mm:e
(B3} 3770721 (facsimile)

duler hlav 31, LS

€
A R
i:@,iﬂi‘%&ﬁmsi& &Mv {laroding



Plaintiff’s Motion to Reconsider
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STATE OF SOUTH CAROLINA s INTHE COURT OF COMMON PLEAS

s
i

RO

COUNTY OF DORCHESTER CASE NO. 2012-CP-18-1227

INNOVATIVE WASTE MANAGEMENT,
INC.,

Plaintitt,
MOTION TO RECONSIDER
W,

CREST ENERGY PARTNERS GP, LLL.C,,
CREST ENERGY PARTNERS LP.,
DUNHILL PRODUCTS L.P., HENRY
WUERTZ, and EDWARD H. GIRARDFEAU,

Defendants.

PN R VI —_ Ry

The Plaintfl, lnnovative Waste Management, Inc. (hereinafier “Plainufl™), by and
through their undersigned counsel hereby moves this Honorable Court puarsuant o Rule 59(e) of
the South Carolina Rales of Civil Provedure 1o reconsider its July 22, 2015 Order denying
Plaintiff”s Motion to Vacate Setilement Agreement, Restore to Active Docket, and Set for Trial
and respectfully requests that the Cowrt vacate its Aprif 20, 2013 Judgment and immediately set
this matter for vial. In éuppcn‘rt of this motien, Plaintiff states that (1) the case was errantly
dismissed by the Clerk of Couri based upon the Proof of ADR or Exemption fited by the
mediator and no stipulation of dismissal or any other motion or order complying with Rule 41 of
the South Carclina Rutes of Civil Procedure has ever been filed in this action, {2} the Settlement
Agreement and other communications jo the Court clearly indicate that the case was not to be
dismissed untl the settlement was consummated, and (3) Defendants have breached the

Settlement Agreement and Plaintit¥ therefore has a right 1o rescind that agreement.

25



FACTUAL AND PROCEDURAL HISTORY
This case was Dled on May 11, 2002, On April 8, 2615, Plaintift and Defendants
conduetedt court-ordered mediation regarding this action and were uble © reach a settlement
sgreement, The Senlement Agreement eniersd inte by the parties stipulated that Defendants

o

wintd make a payment of $3450,000.00 within thirty (30} days of the exceution of the agreement,

and that dismissal of the action was conditioned upon Defendants’ payment under the agreement.

{See Seitternent Agreement 2t Paragraph 5, auached as “Exhibh A7), The amount aoreed BEpon in
- ‘J b =

order fo settie the case was significantly less than the actual value of the claim and Plaindff only
acvepted this greatly reduced amount based tpon Defendants” and their counsel’s representation
that puyment would be made within the dhirty 30) day time perdod. {See Aflidavi of C. Russ
Lloyd, attached as “Exhibit B The tming of the pavments was a maierial term o fhe
settlement, {(See “Exhibit B” at Paragraph 6).

Only two copununivations were mde to the Cot vegarding the Sertlement Agreement

. v

prior o Plaintfl bringing its Motion 10 Vacate, The {irst was an e-mail from David Marvel,
Counsel for Defendants, advising the Court of the settlement and stating 1 am working on
relenses now, and we will e u stipulaton of dismissel once the sefilement & consummared.’

{(See Murvel E-mail, sirached as “Exhibit O The second communication was e Proof of

ADR or Exempuion [iled by the mediator, Mr. Angus Lawton, On April 20, 20135, Mi. Lawton

filed & Proof of ADR or Exemiption with the Court indieating that the case was “(3) Fully Settled
() Voluntary Dismissal o be fled by Ay, Marvel” (See Proof of ADR or Exenption,

artached ag "Exhibit D) On that same date, a Form 4 Judgment swas issued dismissing this case
{See April 20, 2013 Judgmerd, attached as "Exhibic B The Judgment was signed by Dorchester

e 5

Congary Clerk of Cours Cheryl Graham and direcis the reader 10 “[sjee auached order {formal



arder to followy™ and states “[t}his order [X] ends . . . the case.” The ADR Stalcmers was qot
intended to dismiss the case and, in fact, cannot dismiss the case pursuant o Rule 41, (See
Affidavit of Angus Lawton, Esq. at Paragraph 7, attached as “Lxhibit ™. There s no order
dismissing the case attached 10 the Judgment, and in fact the only supporting documentation
accompanying the Judgment is a copy of the Proof of ADR or Exemption. The parties have
never executed or filed a voluntary dismissal, as the setilement was never consummated.

OUn May 8 2013, thirty (30} days elapsed from the execution of the Setilement
Agreement with no pavment received, Despite Defendants’ counsel’s initial assurances of
payment, Defendants have yet 1o make any payment pursuant o the Settlement Agreement and
have advised Plaintifl that pavment is not forthcoming. After Defendants’ failure to consummate
the Settlement Agrecinent, Plaintifl contacted the Court and sought 1o have the action set for
trial. O May 20, 2015 Plaingift was, for the first time, notified that on April 20, 20135 a
Judgment signed by the Clerk of Cournt aﬁd attaching the ADR statement of the mediator and that
“[t)he case was closed out . ... (See Court E-mail Correspondence, attached as “Exhibit G™).
Lipon learning this information, Plaintiff wrote to the Court advising the Court of what appeared
to be an errant dismissal and requesting a conference o discuss correcting the error and nlacing
the case back on the docket. Plaintiff was unable to secure an informal conference with the court
regarding this issue and immediately filed its Motion to Vacate on May 27,2013,

On June 24, 203, the Court heard arguments from counsel requesting that the Aprii 20,
2015 Judgment and the Settlement Agreement be vacated. The Defendants filed no opposition to
this motion. On July 22, 2013, the Court entered a forin order denving Plaintifi®s May 27, 2015

motion. Plaintiff pow respectfully requests that this Court reconsider its July 22, 2013 ruling.

I. Plaintiff’s counsel has no record of having received a copy of the April 20, 2015 Judgment
with the attached Proof of ADR or Exemption at any point prior to this date.
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STANDARD OF REVIEW

- Rule 39(e), SCRCP, provides for a motion to alter or amend judgment and preserve
the record tor appeal.” Pelican Build Centers v. Duttor 11 8.0 56, 60, 427 S.E.2d 873, 675
(1993}, "The purpose of Rule 39{e), SCRCP, to alter or amend the judgment is 1o request the trial
Judge to reconsider matters properly encompassed in a decision on the merits.” Amold v. State,
309 R.CO 157, 172, 420 S..2d 834, 842 (19921, A party may file 2 motion to reconsider under
Rule 59(e) when it . believes the court has misunderstood, failed to fully consider, or perhaps
failed to rule on an argument or issue, and the party wishes for the cowrt to reconsider or rule on
w” Llam v, SCDOT, 361 S.C. 9, 24, 602 S.F.2d 772, 780 (2004) (citing Amold v. State, 309
S.C. 157, 420 SE.2d 834 (1992)) A wial cow( has inherent jurisdiction to enforee settlement
agreements entered before it and this jurisdiction exiends to motions © vacate settiemeni

agreements. Kumar v. Third Generation, Ine., 320 5.0, 430,472 S.E.2d 637 (C1. App. 1996,

ARGUMENT

The April 20, 2015 Judwment was entersd incorrectly and dismissal of this case was
improper pursuant to Rule 41 of the South Caroling Rules of Civil Procedure. No Rule 41
dismissal has ever been entered in this case. Likewise, the Clerk of Court’s dismissal ol this case
is contrary o the written terms of the Settlement Agreement and the intent of all interested
partics and i§ therefore improper. Finally, Defendanis’ have breached the Settlement Agreement
and South Carolina law 18 clear that Plaintiff may rescind the agreement due to Defendants’ non-
performance. Far these reasons, the Court’s earlier July 22, 2013 Order was incorrect and should

be overtemed.
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R Dismissal of this case is improper pursuant to Rule 41 of the South Carolina Rules
of Civil Procedure.

Rule 41 of the South Carolina Rules of Civil Procedure governs the dismissal of actions
and provides the methodology by which the courts may dismiss a lawsuit, Rule H{(a) 1) provides
tor voluntary dismissal by stipulation of the parties and states that afler the adverse party in an
action has filed an answer or motion for sununary judgment, a case ity Uhly be dismissed © . |
by fiting a stipulation of dismissal signed by ull parties who have sppeared in the action . .. .”
Rute 41(b) provides for involuntary dismissal of a vase for various grounds such zs a plaintift’s
faifure 1o prosecute or comply with the South Carolina Rules of Civil Procedure or any order of
court, or for a plaintif’s failure (o show a right to reliet, Notably absent from this rule, however,
is any provision sciting forth a situation where the trial judge or clerk of court may unilaterally
dismiss 4 case absent 8 moton or affirmative action made by one of the parties. Furthermore,
Rule 41 does not allude to any situation where the actions of a third party mediator may dismiss
a4 cuse absent a signed stipulation of dismissal executed by the parties.

In the instant case, there has been no stipulation of dismissal filed by either the Plaintify
or the Defendants. In fact, the record is replete with references 1o the future execution of a
stipulation. of dismissal once payment was made under the Settement Agreement. In the
Settiement Agreement, the parties set forth that “fithe Purties hereby authorize and direct their

attorneys 1o exccute and file a stipulatdon of dismissal with prejudice in exchange for the

$450,000 payment, ¢ pavment is made.” {See “Exhibit A” at Pavagraph 3 (emphasis added),
Mr. Lawton’s Proof of ADR or Exemption sets forth that there would be a “Voluntary Dismissal

-y

to be filed by Atty. Marvel.™ (See “Exhibit D). Finally, Mr. Marvel’s e-mail correspondence

with the Court regarding the settlement states that © . . . we will file a stipulation of dismissal

once the setifement is consummated.” (See “Exhibit 73 To date, no dismissal complying with
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SCROP 4} has ever been exeeuted or {lled with the Court, The tone document anached o the
April 20, 2018 hudgment is Mr. Lawion's Proof of ADR or Exemption, which may not properly
be used 1o disniiss a case under Ruls 41 ol the South Caroline Rules of Civil Procedure. (See
“Exhibit E™) As such, this case was intproperly dismissed and it should be returned irmmediatel
W e active el dockel
il Dismissal of this case is contrary to the intent of all interested parties.

Should the Court disagree with Plaintifi’s stance as set forth above, Plaineff would
contend thar dismissal of this case is improper as it is contrary o the intent of al! interested
parties, In South Carolina jurisprudence, settlement agreements are viewed as contracts. Pee Dee

Stores, Ine. v, Dovie, 381 8.0 254, 241, 672 S.E.2d 799, 802 {Co. App. 2009 (citing Pruin v,

South Carelica Med. Malp;

tice Lia

843, 843 2001} ({enforcement of the erms of a settlement agreement is & matter of contract
faw)). The primary concern of the court interpreting 2 contract is to give effect © the intent of the

"Q?g

parties. N, Am. Rescue Products, fne. v, Richardson. 411 S.C. 371, 378, 769 S.0.24 237, 240

wr. AW, 2015) {eiting Lee v, Univ, 0f 8.0, 407 8.C. 512, 5§17, 737 §.£.2d

394, 397 {(20443), "The parties’ intention must, in the first instacce, be derived from the hnguage

of the contraet.” Schulmeyer v, State Fapm Firg & Cas, Co., 353 8.C. 491, 495, 579 S.E.2d 132,

134 (20033 "1F the language is perfectly plain and capable of legal construction, it alone

iy

deterinines the document's force and effec™ Supedior Ao, Ins,

. Maners, 261 8.C. 237,

Led

263, 199 S.E.2d 719, 72

(V]

{1973),

The language included in the Settfement Agreement is clear and unambiguous and

o

expressly sets forth the parties” invent 1 He a stipulstion of dismissal only if the sentlement was

consummated. A% set forth ahove, the Serlament Agreement states that “{tlhe Paries hereby



authorize and direct their attorneys 10 execute and file a stiputation of dismissal with prejudice in

exchange for the $450,000 payment, once payment is made " {See “Exhibit A” at Paragraph 5)

(emphasis added). It cannot be more clear from this document that the parties did not intend for
the case to be dismussaed.

As noted above, there are numercus other examples within the record that reatfirm the
parties’ intent as set out in the Seitlement Agreement. Mr, Marvel’s e-mail correspondence with
the Court and Mr, Lawton’s ADR are ali elear evidence that the parties intended for the case 1o
be dismissed by an executed stipulation of dismissal i and only if the Defendants paid the
Plaintift $450,000.00. Mr. Marvel informed the Court that a stpulation of dismissal would be
submitted when the settlement was consummated. (See “Hxhibit (. Likewise and as noted in
his alfidavit, Mr. Lawton did not intend for his Proof of ADR or Exemption to serve as the basis
for a dismissal. In fact, it s his understanding that such a document may not be used as the
grounds for the entrunce of a judgment under SCRP 41, (See “Exhibit F" at Paragraph 7). As
such, Plaintiff humbly requests that the Court respect the intent of the parties and return this
matter 1o the selive docket

111. Defendants have breached the Settlement Agreement and Plaintiff may rescind the
agreement due to non-performance.

As set forth sbove, Sertlement Agreements are viewed as conlracts under South Carolina
law. (Supra Argument Section 1), In simations where a breach of a coutract is “ . . . so
substantial and fundamental as o defeat the purpose of the contract,” rescission of that contract

may be warranted. Brazell v. Windsor, 384 S.C. 512, 516-17, 682 S.E2d 824, 826 (2009).

Rescission . . . is an equitable remedy that attempts to undo a contract from the beginning as if
the contract had never extsied.” ZAN, LLC v. Ripley Cove, LLC, 406 $.C. 404, 413, 751 S.E.2d

664, 669 (Ct. App. 2013 The failwe 0 make payment as specificaily outlined in a contract
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constitutes u substantial breach of contract. Silver v v Aabstraet Pools & Spas, Inc. 6358 S.E.2d

339, 343 (Ct. App. 20087

In this case, Plaintiff agreed 10 settle is muli-million dollar claim for $450,000.00 based
sotely upon the promises of the Defendants and their counsel, Mr. Marvel, that the settlement
proceeds would be paid within the thivty (307 day time period. (See “Exhibit B” at Paragraph 6),
Absent this promise, Plaintiff would not have executed the Sertlement Agreement and would
have proveeded 10 & jury trial. The time period for payment was a significant and material term
of the Setilement Agreement and the Defendants failure to comply with this provision not only
constitutes a breach of the Setlement Agreement, but has entirely deleated Plaintiffs S purpose
for executing the Settlement Agreement. (See “Exhibit B at Par agraph 63,

The Defendants have yet 1o pay any money and are clearly in breach of the agreement.
Mareover, contrary to his initial assertions to the Court, Mr. Marvel recently indicated that he
had no informartion that any payment would he forthcoming at any time in the near future. As
sueh, it is only equitable and proper for the Court to exercise i authority to vacate the
Settlement Agreement and return this case to the active docket, especially in lght of the fact tha
the dismissal of this case was improper pursaant o Rule 41 of the South Carolina Rules of Civil
Procedure

CONCLUSION

WHEREFORE, Plaintiff requests that the Court reconsider its July 22, 2015 Order

denying Plaintift’s Motion w Vacate, thereby vacating the April 8, 2013 Seftlement Agreement

end April 20, 2013 Judgment and restoring this action to the active docket.



-

Dater July 31,2015
Charleston, South Carolina

By:

Respecttully Submirted
GRUENLOT LAW FIRM
Counsel for the Plaintiff

o . 7 5
o s T
- /ci.r,w«a,i o
: I X

s

Wi, M. Gruenloh SCBAR # 12418
Patgick AuvttonChisum SCBAR #100571
Brian'R. Holmes SCBAR # 102052

192 Fast Bay Street, Suite 202
Charleston, South Carolina 29401

(8431 3770027

{843) 3770721 {lacsimile)

And

Frederick Jekel, Fsg.
Jekel-Doolittle

210 Wingo Way #201
Mount Pleasant, SC 29464
{843} 634-7700

(888) 367-1129 (facsimile)
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CERTIFICATE O

The andersigned hereby cortifles that 8 true and correct

SERVICE

zopy of MOTION TO RECONSIDER

in the sbove matter were served on the below named parties and/or their respective counsel

ey

andfor agents by sending acouraie copies via US

SAME Viw e-mail,

David B Marvel

Prenner Marvel

636 King Street

Charleston, South Carolina 29403
Atigrney for Defendants

{irian

191 Fast

Drate: 1 O
C h‘arla \tuih South € uzc*«imcx

ancfor accurate clectron

I

E-“wlmefa
o Nireet, Sutze 202
outh Carpling 294
027

21 (faesimile)

S

copies of the



Exhibit A - Settlement Agreement
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STATE OF SOUTH CARGLINA IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER

INNOVATIVE WASTE MANAGEMENT,
INCT

CREST ENERGY PARTNERS LD,
DUNHILL PRODUCTS L.P., HENRY
WILERTZ and LDWARD H. GIRARDEALL

CASE NO.: 2012-CP-18-1227

Platntff, SETTLEMENT AGREEMENT

TENEROY PARTNERS GP, L1.C.

Dieferdants.

oy

LA

Dates

The undersigned snd their attorneys hereby agree o settle all claims in this marter and
dismisz this case m exchange for the total sum of $450,000.00, 1 bz paid 1o Plaintiff by or
on hbehatf of Defendants within M days of the date of this agreement.

Plaintiff and Plaintifl’s counsel agree that this payment satisfies any obligations of the
Defendants relanng o this case.
All parties will pay their own costs 1 s matter,

Plaintift will pay 309 of the mediation fee. The |

fendants will pay the remaining 30%
of the mediation fee.

The Parties hereby authorize and direct thelr artormeys o execute and file 4 stipalation of
dismissal with prejudice in exchange for the $430.000 payment, once payment is made.
The parties agree that this agreement settles all claims of all parties, and that all parties will

\

sign mutual releasss of all claims against each other relating to the disputes in this matter,

Aprid 8, 2018
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O TR
P Tw R

Heney Wuena, Indisidually, and on behalf of Crest
Energy Parmers Gp,/LIk,

Crest Energy Panners L P.. Dunhili Progucis L.P.,
Hanry Waeriz And Btward H. Girardeau

Ay

R “h-““"“ N - ” e
“Arorney for Defendant
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Exhibit C - Proof of ADR or Exemption
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TATE OF SOUTH CAROLIN, IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER o

LT UPROOF OF ADR OR ENEMPTION
INNOYATIVE WASTE MANAGEMENT, L e
N | lad

Plainify
Wy r
CRESTENFROY PAR "“*Li 5GP LG,
R :‘:Si‘t—“’ri GY PARTTNE ‘i LP.
M\\HI LPRODUCTS LPLHENRY
ERTE and EDWARD H. GIRARDEAL.
Defendunt ‘ s

{An origingl and copy of t§n~ form iy 1o be completed and filed with the Offee of the Clerk of
Court and a copy forwarded o the 2uomeys for the parties within 10 days of the conclusion of

ADR or within 30 days of the filing date of the action. whichever is carlier.)

A e Voertify that this case is exempt from ADR for the following reason and
e parties with (o exercises that exemption:

Praintitte Amomey {or Plainuft Deferndant:Attomey for Defendant
l’zmt Nare Print Name

PhonedFax PhonesFas

Date:

Alernative Dhspute Resolution {ADR) was conducted in the form of

g arbitration has been d*an.t\ oy zm pamcs lm nat vet

compleied. an d}'}:.)sl.}f‘,‘ﬁﬁ.tc arder of dismassal must be attached herein. )

The neurralis) wasowers {Nume of arbirator'mediatory:
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ANGUS M, LAWTON

7

&,

. The ADR was conducted on Aprit 8. 20135,

As a resull of the ADR, this case should be considered (please check

onel

{X}  Fully Settled.

Il

{3 by Consent Judgment, o be file by

o ( Xy Voluntary Dismissal io be fifed by Ay, Marvel

i

{3 Pastiglly Seuted,

{F Atan impasse.

S
P

[n need of turther ADR [{ }and [ | am not willing 1o

cominue as a nevtral. { recomemend that ADR resume as of

N

Plainuff was present | ] was not present
F
Ly

i
Detendant {X] wus present W3 not present

Lawyer tor Defeadam D, Marvel
Lawver for Plaintff M, Gruenfoh, V. jekel

Representative for Insurance Carrier

Chuardian ad Litem

Experts

Stipulation

Couart Order

The ol number of hours spent i ADR was 106 hows.
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Exhibit B - April 14, 2015 David Marvel Email
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RRIEHIN

éf i
e he K

IWM V. Crest et al 2012 CP 08 1227

Viewe- Gk Law Ml I v Crvst et 8 RO RGBT

Rt e

Wi, Michael Gruenioh <mike@gruentohiaw.com>

Dawd 8 Marvei <$ave@p:anﬂe.mamat came © Tue, Apr 14, 2015 at 11:01 AM
Tor "Wurphy, Maite Law Clerk {William Crantiord)” <eyrutphyic@scoouns.org>  © SRS

Ce: "bstevens@dorchestercounty.net” <bstevens@dorchesiercounty. net>, Friz Jekal <dri

{2y
quenlmntmlké@muenmhlau com)" ‘mme{}gmcnlohtm com>

tave. com>, "Mik

Hi Wililasm, 1 hope ail Is well. We just received notice that this case Is on the May 4, 2018 roster.  Amazingly.
we were able 1o reach 8 serm-axnez‘ﬁ during mediation st Wednesday. | am working on releases now, and
we will file & stipulation of Sismissal once the setilement Is consummatad,  Please et me know if you naed
anything further frorm me,

Best regards,

David B Manssl
Prenner Marvel, F.A,
638 King Straet
Chareston, South Cargline 28403

puy
%
o
L
~d
2
ra
o~
P
(93]
Lo

Ch

aveipennemarnet, com



Exhibit G - Affidavit of Angus Lawton, Esq.
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STATE OF SOUTH CARGLINA AFFID L\\f‘"i’ K”‘F

ANGUS LAWTON, ESQ

R S

COUNTY OF CHARLESTON

ar”

Personally uppeared before me, Angus Lawion, wq who, being duly swom dcm 5 and

states 43 lolows:
L. My name is Angus Lawton, and 1 am a member in good standing of the South

Uaroling Bar. | have been practicing baw in Sonth Carolina since November of 1988,

kS ! bave heen a Civil Court mediator certified by the South Carolina Bar sinee 2005,
kY On Apnil 8, 2018 Teondicted the mediation in the matter o [WM v, Crest

y Wuertz, et gl, 2012-CP-18-1227, a case pending in

Dorchester County.

4. After the mediation, § submitied a Prool of ADR or Exemption form thereinafler
CADR form™) to the Dorchester County Clerk of Court, A copy of that form is attached
to this affidavit s Exhibit &0 ] submitred this ADR form to the Clerk of Count within ten
L0) days of the medistion as requived by the mediation rules in Cireult Court to Souih

Claroting,
3. The AL form indicated that the case was setded, and that Anorney Marvel

(counsel for Defendant) would file 2 Voluntary Dismissal,

. Ereteuly received u copy of a Form 4 which was signed by g representative of th
Diogchester County Clerk of Court. A copy of thet Form 4 is attached as Pxhibin B,

The Form 4 hddicates thit the Order ands the case, and It states “See attached order:
{formal onder w follow. ¥ Attached to the Fonm 4 13 the ADR fonm that | had previousiy
subrnitted 1o the Clerk of Court. {tappeass that the basis for the Form 4 dismissal is the

P

ADE form that had beon submitied 1o the Clerk of Courn,

30



1. The ADR form that T submitted to the Clerk of Court is not an order, and it was
mot my tent for the ADR Form to be used us such., As a mediator, I ack the authority to
o move [or a case to be dismissed, and as indicated in the ADR Form, the attorneys are
to file a voluntary dismissal for a dismissal o ke place.

8. I do not know if the attorneys in this case have filed a voluniary dismissal with the

Clerk ol Court,

Further Afflant say not.

L3

i
-
3 P
I A
3 i
3 . ¥
- :

Angus Lawton, Exq. © /

subseribed before me this
3ok 2015

e T e

ablic fur the State of South Carolina

} R | N ¢

Noftary P
My Commission Expires -

KR 4
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STATL OF SOUTH CAROLINA } AFFIDAVIT OF
i

C. RUSS LLYOD

COUNTY OF CHARLESTON ) SEER

as foltows:

q

&,

Personally appeared betore me, C. Russ Lioyd, who, being duly sworn deposes and states

Fam Russ Lioyd, the Qwner/President of Innovative Waste Management, Inc.
nnovative Wauste Management, Inc. is the named Plaintiff in IWM v, Crest_btneruy

Pariners GP, L,L.C., Crest Energy Partaers L.P,, Dunhill Products L.P,, Henry Wuertz,

and Edward H, Cirardeau, Case Numiber 2012-CP- 18- 227, which is currently pending in

Dorchester County.

Fam intimately familiar with the allegations and claims asserted by the Plaintff in the
aforementioned case.

On April 8, 20105, | participated as Plaintiifs represenfative in the court ordered
mediation of the aforementioned case. 1 had sole settlement authority tor Plaintiff at this
mediation.

A settlement was entatively reached at the mediation that required the Defendants to
make 8 payment of Four Hundred Fifty Thousand Dollars ($430,000.00) to be paid by no
later than May 8, 2013, or thirty {30} days after the conelusion of the mediation.

The payment term of thirty (30} days was critical and naterial to my acceptance of the
settlement amount agreed upon by the parties and | gecepted a much reduced settlement
amount ay c;o‘mpa:‘ed te my total claim based upon Defendunts and their counsel’s

representation that the payment would be made in thirty (303 days.
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~3

Q.

The settfenient agreement made dismissal of this action contingent upon the receipt of
payment by o later than May 8, 2018, and it was undersiood that if PAYINENE WaS naot
tade then the case would not be dismissed and would proceed 1o a jury wrial,

To date, Plaintiff has vet to receive any payment fram Defendants.

Due to the Defendants failure to puy as agreed, | never exceuted a dismissal in this case,
por did [ astherize my counsel w sxecute a dismissal of this case on iy hehalf

To my knowledge, no dismissaf of 1his case has ever been executed by Plaintifl,
respectfully request for this Court to rescind the settlement agreement and rostore this

case W the active trial docker.

Further Affiant say not,

S

€ Russ Lioyd, OwneriPresident
lanovative Waste Management, ne.

SWORN 0 and sybacribed before nie this

day of _ {;L@.}, A A

KieN




RECEIVE]Y
JN 13 2016

Certificate of Counsel SC Court of Appeals

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

June 14’2,2016
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Frederick Jekel, SCRAR )\fé@l \
Jekel-Doolittle, LLC '

1512 Laurel Street

Columbia, SC 29201

(803) 888-7130

(888) 567-1129 (facsimile)

And

Wm. M. Gruenloh, SCBAR # 12418
Patrick Aulton Chisum, SCBAR #100571
Brian R. Holmes, SCBAR # 102052

3 Broad Street, Suite 400

Charleston, South Carolina 29401

(843) 577-0027

(843) 577-0721 (facsimile)

Attorneys for Appellants



