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.18,

10.

11.

12.

13.

(c)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

() ‘_L«,_f,s-a_—ég Y M—JML———‘Ms—j&
® 2 f __.,/Mtzzﬁw_/ DU Sy S sty
(c) : /e : QM»J-

State concisely and in the same order the facts which support each of the grounds set out
in (10):

©) “Pzzi, Lt,ut_f.% ,,»«,,w-_czefxwvz@
() S - c_A_«E-c.d_Z———-———
(©) .J- Lo, J,

Prior to thls application have you filed with respect to this conviction: »—<""

(@)  any petition in a State Court under South Carolina Law? e~

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? e~

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? _a e~

(d)  any other petitions, motions or applications in this or any other Court? _<~"
If you answered “yes” to any part of (12), list with respect to each petition, motion or
application: |

(a)  the specific nature thereof:

i. Ml

ii.

iii.

v,

(b)  the name and location of the Court in which each was filed:
i, _n/ [t

i1

iii.

iv.



14.

15.

©

ii.

iii.
iv.

)

ii.

iil.

iv.

(€)

the disposition thereof:

o

the date of each such disposition:
#\/"/ o

if known, citations of any written opinions or orders entered pursuant to each such

disposition: /[ #

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

s

If you answered “yes” to (14) identify:

(2
i.

ii.

ii.

(b)
.

ii.

iil.

which grounds have been presented:

al) v

L4

the proceedings in which each ground was raised:

|

Revised 3/2003
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16.

17.

18.

(ra/ your sentencing?

If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented ,,,,_%‘_.1‘__, _,__,..['W ,,../f e,c

@ el S el ._,b/‘u,iz:z“xl%ﬁ,
() /_./’ 5 Th /NN AN AU S P Ao
©

Were you represented by an attorney at any time during the course of: 7L-a-4-

( your arraignment and plea?

your trial, if any?

(d  yourappeal, if any, from the judgment of conviction or the 1mp0s1t10n of

sentence?

(e) preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

If you answered “yes” to one or more parts of (17), list:

(a)  the name and address of each attorney who represented you:
i. A}Lm@uz:y |

ii. E ﬁé_—q 134¢

&M-.-.——— j’%&z\.«l S_é..A Z-‘i 116

iii.

()  the proceedings at which each such attorney represented you:

i EZ,“_,_ZF,Q . /_‘h A l'd" — T:M
['4

iii.

Revised 3/2003
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190 State cleariy the relief vou seek in filing this application:
q...‘,._.«LZ [JL&— m«v-..m-f
20.  Are-you now under sentence from any other court that you have not challenged?
e
¥y
=
i)
=
)
STATE OF SOUTH CAROLINA )
) VERIFICATION
County of )

L .‘)BS'&Q}\ Dacad Steamens , being duly swomn
upon my oath, depose and say that I haye subscribed to the foregoing application; that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the mattets-and
allegations therein set forth are true

SWORN to and subscribed before me this

fore me this _ 24"
day of Dmu( AOIT

DLM& 3 MClhadin {(L.S)
Vomrv Public Q

My Commission Expires: 4 =lo~ Y

Revised 3/2003
6 .



APPLICATION TO PROCEED WITHOUT PAYMENT
OF.COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

Ly \G"aéﬂ‘i\ 0 need S g NS , hereby apply for leave to

proceed in’ “this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1) I'am the applicant in this action and I belie_ve_l am-entitled to redress.

{2)  Because of my poverty I'am uﬂable: to pay the costs of said proceeding or give
seécurity thereof.

XOUA&Q\/\@ &

4, pp./xcant

SWORN or affirmed 10 and subscribed before me:this

g B day of .Q;‘,»'J s DO\

QJ_\B‘QLLL . VY\CCL\QJ,C\

My Commission Expires: q -0~ 9y

Notary Public

Ravised 3/2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL )  FOR THE SECOND JUDICIAL CIRCUIT
‘ )
Joseph Oneal Simmons, #362201, ) 2015-CP-06-00153
)
Applicant, )
)
V. ) RETURN AND MOTION FOR A MORE
) DEFINITE STATEMENT
State of South Carolina, )
’ )
Respondent. ) =2 1
) © 2 @
The Respondent, making its Return to the application for post-conviction r:ir_(_‘_'-;ﬁledﬂda{_f%
-
-5 oy
5, 2015, would respectfully show this Court: GOt B %
I. CT ‘——‘\:?1 =,
=

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Barnwell County Clerk of Court. The Applicant was
true bill indicted during the February 2014 term of the Barnwell County Grand Jury fo_r criminal
sexual conduct with minor — third degree (2014-GS-06-000081). Applicant was represented by
Glenn Walters, Sr., Esquire. On November 1/7, 2014, the Applicant pled guilty as indicted |
without negotiations or recommendations before the Honorable Doyet A. Early, III. Judge Early
sentenced Applicant to ten year term of imprisonment. Applicant did not appeal his conviction
or sentence. |

Attached herewith and incorporated herein are the records of the Barnwell County Clerk

- of Court regarding the subject conviction(s). The Applicant's records from the South Carolina

Department of Corrections and the guilty plea transcript will be forwarded upon receipt. The

Respondent reserves the right to amend this Return upon receipt of any relevant materials.

1of4
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1L
In his current Appli'cation, the Applicant alleges that he is being held in custody
unlawfully for the following reasons:
1. Ineffective Assistance of Counsel.!
Any claims not specifically enumerated in the PCR application or amendments will be opposed
by the State at an evidentiary hearing, and the State will seek summary dismissal of vague or
general claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments should be made
well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.
| I11.

In a post-conviction relief action, the Applicant bears the burden of proving the
allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Applicant must
prove that “counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washirigton,

466 U.S. 668, 104.8.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attomey provided representation
within the range of competence required in criminal cases. The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
presumption in order to receive relief. ‘Cher_ly v. State, 300 S.C. 115,386 S.E.2d 624 (1 989).
The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that counsel's performance was

! Respondent is unable to read Applicant’s application due to Applicant’s handwriting.

20f4



deficient. Under this prong, the court measures an attorney’s performance by its "reasonableness
under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.
Second, counsel's deficient performance must have prejudiced the Applicant such that "thefe isa
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to
guilty plea counsel, the Applicant must show that there is a reasona.ble.probability that, but for
counsel's alleged. errors, he or she would not have pled gliilty and would have insisted on going
to trial. Hill v, Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent
requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,

305 S.E.2d 247 (1983).
Iv.

In his application, Applicant alleges that he is being held in custody unlawfully based on
ineffective assistance of counsel. However, Applicant has wholly failed to set forth any legible
“facts which support each ground” or to explain with any specificity whatsoever, the actual
scenarios/facts upon which these supposed claims are based. The Uniform Post—Conyiction
Pfocedure Act requires the Applicant to "specifically set forth the grounds upon which the
application is based." S.C. Code Ann. § 17-27-50 (1985) (emphasis added).

- The Respondent submits that it would be unfair to wait until the day of the hearing to
finalize the specificity of plea counsel’s supposed errors. The Respondent and plea counsel are

entitled to adequately prepare for the hearing; to withhold the specific grounds and amend only

3of4
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on the day of the hearing prejudices the Respondent and plea counsel. The Respondent
respectfully submits that it is incumbent on the Applicant to amend the 'application and provic|le
specifics so that adequate» preparation is possible. The Respondent reserves the right to request
that any amendments withheld untillthe last minute be stricken because of undue prejudice to the
Respondent. Rule 15(a), SCRCP.
V.
Each and every allegation contained within the application not hereinbefore either
expressly admitted, ﬁualiﬁed or explained is hereby denied.
VL
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held. |
Respectfully subnﬁtted,

ALAN WILSON:
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General -

DANIEL GOURLEY
Assistant Attorney General

L (9T

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
‘Telephone: (803) 734-3737

| ’M;,‘ 10,2015
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF BARNWELL )
) .
) 2015-CP-06-00153
)
JOSEPH ONEAL SIMMONS, #362201, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I am an employee of the Respondent in the above-captioned action.

o
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion for a More Definite Statement
in the above-captioned matter on the following person by depositing same in the United States
mail, postage prepaid:

Lance S. Boozer, Esquire
The Boozer Law Firm, LLC
807 Gervais Street, Suite 203
Columbia, SC 29201

s

Caroline Collins, Legal Assistant
For Respondent

DATED this 23™ day of July, 2015.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL ) C/ANO: 2015-CP-06-153
)
Joseph Simmons, #362201, )
)
Applicant, )
)  FIRST AMENDMENT TO PRIOR
V. ) APPLICATION FOR PCR
)
State of South Carolina, )
)
Respondent. )

The Applicant, through appointed counsel below, makes the following additional claim
and amendment to his prior application for post-conviction relief filed May 5, 2015. Applicant’s
original attachments to his application were illegible. The Applicant’s legible, original

épplication is attached.

THE BOOZER LAW FIRM, LLC

2SR
Lance S. Boozer —
Attorney for Applicant
807 Gervais Street, Suite 203
Columbia, SC 29201
Phone: (803) 608-5543
Fax: (803) 926-3463

Columbia, South Carolina
April 12,2016

Page 1 of 2
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STATE OF SOUTH CAROLINA
COUNTY OF BARNWELL
Joseph Simmons, #362201,
Applicant,
V.
State of South Carolina,

Resp. ondent.

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
C/ANO: 2015-CP-06-153

CERTIFICATE OF SERVICE

b’ N N N N e i N i o s N s

- I, the undersigned of the Boozer Law Firm, LLC, Attorney for Abplicant, do hereby

certify -that | served the foregoing First Amendment to Prior Application for PCR upon the

persons'below-listed by placing a copy, postage prepaid, in the United States Mail, addressed as

follows:

Julie Coleman

Assistant Attorney General
P.O.Box 11549

Columbia, SC 29211

Columbia, South Carolina
April 12,2016

!

THE BOOZER LAW FIRM, LLC

Lance S. Boozer

Attorney for Applicant

807 Gervais Street, Suite 203
Columbia, SC 29201

Phone: (803) 608-5543

Fax: (803) 926-3463

Page 2 of 2



Jasegn 0. Simmons
I his carrent appleation | the apphicont stakes fol he s bc;r\% heid
0 cus*cd-ﬁ unlaw Pu\\-j for e i‘o\\uuch\?) reasons 4 (41 Tae upp\'.ggn‘
quilty plea wos ol endtered kaowingy | do\unkmi\xi\ and h’\\ﬁ“:%&ﬂ“j»

where counsel way Theffective Assistance 0F Counsel.

“THE LAWS

Tre Umded States Sypreme Cous f s held dnad 3&(“’3 pleas are
AD MR Poo\pronp an £ull tral e Hhe conet oo S"'“"j veee

Accor d;“‘j\'j , we take %rcc\—\ precaunkion cujouns-'% snstungd result,
BRODY v. UNTTED STATES, 391 US. M2 158,40 s.ch. 113 iu 4(1910).
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-vo\un-\'qré\\j\ or in\e\\'.f}e(\’x\-j plea sm‘\’n}. see BOYWIN v. ALAGRAMA

395 u.s. 233, 39 s.ct. 1709 (196) ( Fmd\‘(\(_:) a 5&\43 plears v‘c\g.m\cxr\'\'j
and Knowingy entered indo when the accused has afll uﬂd&xs’mﬂd-‘ﬂa

of #ne consequence o s plea and the enauges against him,

“Tn de_kcm:n'\r\cj o guilhy plea issue i+ is propec Yo censider pleo of
guitty Fransetiph as well as evidence ok the BCA Hearing. SUBER
v. STATE 3Tl 5.¢. 554,538 U0, S.E.2d 384, 534 (uox).spmcs;}m\j
fhe Veluntarsm of aquilty plea is not detem ned 0y an examination
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defesmined fiom both recoids made at the +ime of the en’nB of
tne 3“'“3 plea ,and also from dne record of ihe PLA Heacing
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Fulhermore | o defendant wno endes a plea on e aduise of caunsel
may o.’\\ts atback the ,ue\w'\’mw-s and :n\g\\'.ser\)t eharockers of o
plea by shawing Hnat counsel representakion fell boelous an
dojeckive srandacd of reasonableness and 4hat Hhee is o regssncble
probcx‘o“ \;3¢3 thal ,but for connsel error, the defendant weuld nod
have pled Sm\kﬁ‘bo& wosld have insisted an going Yo deid. :
ROLEN v STATE 384 5., 409 1683 S.E.2d 411 (2009) (¢, hing HILL v.
L OCKHART MM US 52,81-58 (1485) see. RAX . STATE 303 s.c. W,
dob .. 24 151 (aal). ( Fu\cl\m} clc«omdgc\’« %&.\\“\3 p\ea was not
intelligent and Valuotarily made in '\{Sh’( of ine errocous adwice

given \03 plea counsel). T Hhis case, plea counsel perpcrmor\ce,

wos deficient as it £l pelow an objective standocd of
reasonableness, sea STRICKLAND v, WASHIRCITON diab U.5. L8,
W81 - 3§ (1a%4),

' qT\-\E FACTS SUPPORTINGY TNEFFECTINE ASSISTANCE OF (‘_DUNSEL‘\
[ applicant Su\\’rj plea wios not enkered Knowainguy ‘\lb\un-\ari\\j \
-and ir\lre\\\‘ser\’r\tﬁ,uo\r\efe counsel was ineffeckive assistance of counsel.
Tre plea counse | did not aduise qpplicant wikh all the facks befoce
s 3\;&“’3 plea, when e appheant aould have fled on o
- PRE-TRTAL MOCION to suppress Q\\ese. evrdence and \(-\iSC\\ﬁ. on

FOUATH AMENDMENT CLATM of FAKNK v; DELAWARE VIOLATION . Officer
Patsoucakos wacrant affidawid contained a folse stakement in
reck\ess d;sfegc\rc_\ for the 4k ihen the MQ5i54ra¥e was mislead
by issuing Inis acrest warrant based upon i Calse. statement,



cx(\& w Maouk ¥ig False $*0u\¢.me,¢\\‘\ e MAGTSTRRTE would net
nove found proballe cause™ Hnak nis e\\\egg e wos allege

cemeilied bs fhe qu\iﬁc\t\'\'.

“TE AFFIDANIT STATED AS TUE FOLLOWING
The af ch.\ stales and “e“\j Delieve that beturen the yeor 26\C
and december \Q 2012 | khak -,Sosep\r\ O'neal Simmons q\\ege did
comend the Q\\e_se ceime of CATMINAL SEXSAL CONDUCT in 4ne 2 °°
DEGREE in fhod he u\lese did engpge in sexdal talercourse wikn fhe
allege vickim GARILA WOLFE \‘pc( tuo years with the allege Jickim
be:ns between elesen and fourkeen years of age - Tevs o.\\esa e
-'rak:r\c) ploce b 21 Coltanidood Circle Apk. C-3 in e <\.(’r~3 of
Willisten in and ngu\s‘\ the stokube of Ine ‘STATE of S00TH

C AAOLINA,

"TUE FALSE STATEMENT TN AFFIDNIT

Josegh O'neal dimmons alleqe did commi¥ tne allege erme of
CATMINAL SEXOAL CONDOCT in the 2°¢ DECHAEE in 4ot e alieqe did
engage in allege sexaal inkeccowse with Ane allege vietim GARTCA
WOLFE For duoo Years with Ahe c\\\eac vichion be“-\g boduween eleven,
“Tews stakement of fack is false and widthouk tnis statement ine
MAGISTRRTE would not have found probable cause Yo issue s

arfest yyaf ron:‘(,
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"“TE PAOVING FACTS”

Officer PATSOURAKOS used a Folse skokement tntnis affidavit Yo
sugport for probalole cause wdhn reckless dcsrcsqr'd for Yae aukh,
when officer infervievied Ms.\Wolfe and she told 'nim dnat dhis

allege sexvol inteccoucse wias when she was 12 yeass old | buk

1 hs offi davit, officer stated thad she was eleen grass o\d.

Officer 'P ATSODRAKDS ootaired an arrest warcant an Fhe :;%‘er\g'ﬁ}rh
of Ws sworn stotemend that e agpbicant lnad allege comemitted
dre Offense of c\\\eseé CATMINAL SEXORL CONDUCT in the 23 DECAEE.
When officer suorn oo} dne fack in Ane offidadit Maak Ne kaew
was False in seckless disxe%cxrd for Ane Foudn L whea My, \;\!O\—\"E-

alin on indecview staled ol she was (L years o\d and not

eleven Yeaus old.

The apphicont contend that the officer thereloy violated a
c\earlj establish du&j nok 40 seer o Waraak an Hne basis of
perjweal Festimony This False Shokemend i necessacy +o
establish and / as “’\-‘I\A\'f\s of prébable cawse.
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Under Froak o potice officer Vidlaked the Corshibudion if o0
order Yo cbtoin o wasant e pefSurQA \\issdft oc festifled 1n
reckless d;:\'asqcc\ of Ahe Yrodn. As fne FAANWK couct explasne d,
When dhe FODRTH AMENDMENT demand a factuel shoung suffietent
Yo comprise " PROBABLE CAUSE ', ¥he obvious assumplion s that dnece
will be a tradhful] s\r\owmg ... Tiws does not meaa deudnfil in ine
Sease that every facd recited in tne warrant offidouit is
r\ecessom'\3 covrech "?o( prodeble cause Moy oo founded agoa \1&0«5&5...
as well as upen infbrmadion withia dne affidasst oun K(\O\A\e.cicse_
Hhat spmetine must e Smmuecl hus-¥.‘\3. Bt su((\j diy 4o e
beadnful i e sense dnak the infacmation pud focth is beliened oc
qpptcer.‘c\-\e\ﬁ acezphed b3 e offianl ie brue. FRANK v. DELAWARE,
M3T U5 15y luS-lale, 4% 5.ct. 2L 261, 571 L.Ed.2d L (1418)
{ Qusking UNTTED STATES v. WALSEY | 2571 ¥ Sezp. 10031005 [SoN% \qub]

OFficer knew in dhe indervew Hnod Ms. WOLFE o\d h:Q dnad Ynis
q\\ese sexual intercourse WS Whea she wios 12 yeors o\d, and net
Wyears old. Bfficer sworn shatement in Yre affdavct was ot
beliesed ac apprepriately aceepkd by Fhe affiant astrue . His
miskatement Vidlaled FARANK.

Withoud dnis false statement dhe MAGTSTRATE would not ave
PO\.\(\AQA prob(\\:'k', cause 4o issue Hais L.:,chm\-\ ‘(‘ of COIMTIVAL '

SEAOAL CONDUCT jnthe 278 DECREE.
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" COONSEL ERROA

When e QQ\Q\Qé %o \\'ii%o\a on FOORTH AMENDMENT c\oum oo f

lFN\NV\ VIOLATION inok officer suomn ’r&shmomﬁ ot was false
o estalolish probabie couse Hhat bne qu\\‘ccm* hod C\“&SL committed

Cx\\ese ceime of CATMINAL SEXUAL CONDLCT ia Me MY DECAAEE |

Connsel pes famnanee p-‘t\iud:ce e appV cant defnse when he

foiled Yo muve Yo sugpress ix\\e_3e evidences s

A CELPHONE

2. AW STATEMENT MADE &Y THE APPLICANT

3. MLECAE VICTIM MDM STATEMENT

4. ALECAE VICTIM STATEMENT

5. ANY AND ALL EVIDENCE TN THE CELL PHONE

lo. ANY AND ALL EVIDENCE 6f THE FALSE STATEMENT IN THE AFFTDANIT

7. THE. DND AND THE INTERVIEW

Hod counsel waould ove informed fne app\i cont of Wnese Poacks
pefore s 3\\(\*5 plea ‘\f\t woold not have pled %ui\'\'sj\bw\'
insisked an qeing fo deial.

The facts of $his case, it counse would have infbemed dne apphicant thathe
CON move 10 suppress c\\\escd evidence £rom trial and stalemend inthis

i“eSt.\\ atest and '-\\QSL\\ wastont he would have insiskd oa s*ur\dic\j.’ff N

| knnuou\si—hcr\ hest a\\esecl atideates wauld hoge no been used 4o co«w"-"‘l““a

the Sdak case Qso.?ns’c e, q?P\.‘c snt would become weak and hacd fo dotam dSu;\ 1:3 veediet,
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EAR apphicant quity pleay was nok enkered Keowsi Ay voluahag ;\.3i and
oddll Sm\\\b johen counsel waes ineffeekive assistance of counsel . The
Plac counsel did not advise opphicant with all the facts ‘oefore s 3&“}
pea,uen the qpplicant could have Pled on Pre-Trial Mokion to
Sugpress u\\ege axnidence Like the eell phene ond any a\\ese edidence
fnak was dotained in Yhe cell ghone breause Fhe gelice officer seized
bhe ghone ond seacched in iF uhich vidlaled the Foudh Amendment
rcc_\)\\’r becsuse they had been peefoimed withouk an wiarrant o praveole

tause of wikhook his consent.

" THE INCIDENT AEAAT STATED'

On tre above dafe and fime R0 responded 4o the ghore loeadvon boecause
the compras nant oo is the 14 aeacs od 0.\\&93, Vickim Mother, Q\\egeé\xj
found o vided on her husband eell phone of her 14 geas aold dougner
pd‘?cm\\f\s sexd) acks, The cother qet mad and thw the ghone a¥ the
subjeet and called 411, He deleded Hhe Nideo prioe to [0 c\fri\:{-\s
on the seene. The comglatnont gve the phone to R[O.

Counse) ereor wias when he Taded do File gn pm«\v:a\ mXon +o
Suppress fne gef\ prone and any q\\ec)ee\ evidence that was obtatned
flom the cell ohone | oecause the police ofhicer 567_15;\ the phone.
and seached in i¥ and Vidloked the Fousin Amendinent r:gjn’r becouse
+he3h0<'} been pec%cmed withoud e Warank or proabable cavse

o¢ withowd s consent.
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Counsel s\\ou\a have Knowa ol Xr\'\co{p()\:mn’t neves cbcw( Nis epnsent
40 s il or officer 4o searet his ()\\im¢ Wik Forsk ob":am:(\__c) o
.Uwrcm*. The Q?Q\Ican\ ee\l phone usas onAne bed and he had

reasonable expectakion of privacy i the cell groae that weas gjiven

and was searched buj ihe cPRicer wiinout First Dbe\?f\\‘f\CB o

Worrant. My uife locked o reasonadle expectation o pridacy in

e [een pnone] pecause she lacked condrol or dominion oyer
the p(upef{j of Mhe gpplicont when she qove o dhe, office as

el R s K
Yot evidence . °

Covnsel pecformance pre:y.\c\'\‘ce the apphcant defense when he
farled 40 meve iy o Motion ko Sugpress the cellulac prone aad

| any c\“eged exrdeace that waas obtained fram Hne phone Ihak

was the froak of an ancenstriukional eize and search.

THE FOLATH AMENOMENT PADNIDES®,

The r.‘g\\% of he people fo be =ecuce in thnelr person, Nouses
paper \ar\d edfect . asams* uhreasenable seacch and seize,
sholl not be Niclaled |and no wacrant shall issae bud apon
piddable couse ‘Suﬂ)uﬁeé b.:\ Uath or atiirmnaton \omd Yo
Pa&"w\mhﬁ descy ib}na the place 4o e seasched ‘cmd the prson
of -Hm‘ng to be seized.
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As the text make clear Hhe wlhimate doueh stone of the FORTH
AMENDMENT s reasonaltleness, BATCAHAM CITY v. STOART, 847 U.S.

348,403, 12la S.€7. 1943 {1l L Ed. 2d LSis (2006) Oue cases hove
detecmined Hhak witen o searchn is under faken by taw enfbicement

officiol $o discover evidence of eciminal g..\.mr\édcmcj... reasonableness

seﬂera\\j require the ob&dm:nﬁ of a \)'uc{;cic\\ warrant. (Nernomin

SeacoL DISTAICT 1lv. ACTORS, 515 U.5. b ;S 3, 115 S.o1, B3B8,

132 L.Ed. 2d sku (199) Such o Wacrant ensvre that *hé-&f

e su‘?PeH o search ace diowin b3o Newkal and de'\ac\\v Mc\%\dtc\h

instead of be\‘ns Suc‘%ecl bLb the officer engage& in dhe often
coﬂ\pe'\'{-ks{e, eo*erprise.'op ﬂcjur:nsouk ccime. JOUNSON v, DNTTED
STATES, 333 0.5.10, W, ¥ S.CT. 86T, A2 L.Ed. 43b (1A4%) T absence
of a Warrant | a seach is reasonable on\% o, RN ithiao .seeciﬂp NJ
excephion 4o the Warvant rtc‘_ueremcc\)r. KENTUeRY V. KIN(‘.«, i3\ S.CT.
{gua | 1851, 1851 \\114 L.Ed. 2d 363 (200) Had couvnsel would have
informed the appicant of 4he facks before itvs gos \‘n) plea he would
not hove pled 96\'\*\3 bad tnsisted n aping 4o teial haouding Hhat
the dosence of the cell phone and any o\\\egad evidence in 1} would
weaken the STATE ecqse o.f:\)w\s*' qp@\fccu\-\ and make b Nard $for
ihe STATE +o optan o 3u:\5(3 Necdic.



[ﬂ The. apph oY 6&\*3 pled was ot enteced V\nou'\:\%\\s\\lo\w\\wt\%,or
in’re\\‘.se:\&\% ,when counsel was tnetleetive assistance of Counsel.
The plea Councel d:d not advise c\gg\'.mn‘( of all 4ne facks loekice
Hevis 3@_\%«3 Plea, When the qg{:\lcm\’t cculd have £iled ea PRE-
Trig) MOTION to quash defective TNDICTMENT foc failuee fo

"_'o.\\esed 5peci(\.‘t;“ acks oc essendiol Taek in s@puc:} of 0FRage on
f.m-‘”“’ 5’“1%\{] depmms the agplieant of the re%ulstlre caﬁmcl‘fr\c}

e c'ncwaed.

" THE T NDTCTMENT AS THE FoLLOWINC:

That Josepn Oneal Simmons Ql\ese did in Bacmuaell Coum‘«3 oA ac
between December 13,3009 and December 10, 2013 | commt the
erime of Criminal Sexudl Conduck with o Minor in the second
degree i Inak dhe defendant allege did commit a sexual loakteay
wugon Caariea Wolfe a minor whe was foucdeen T4l qears of age
o¢ less , bud who was ok least eleven[i(] yeacs of age at e Hime
of the incident. fill in Violation of seckion \6-3- 4SS of 4he code
of aw of' SoUTH CARDLINA [ia1u], as amended

The quiican{ argae thot the TNDTCTMENT f ol do a\\\tﬁe specifie
ocd or esseakial focds in suPpo(-f of 4he 0ffense 0 E"EXUAL (MTTER’?}
-H«erebb d'epra«ms applicant of the requisite notice rgSo.rcl-'ng
e c'harsed Fhat Videded due process of the FOLRTEENTH
AMENDMENT,
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" THE LA

An TNDICTMENT will be deemed sufbicient ‘ho the Q“Qﬁ(.\'h‘of\ e_\asd\j
Follows the celevant sh%u*ors '\o.r\cjuose- see UNITED STATES v. BAmDON,
89 £.34 3071, 3\0 (4™ i, 2002)¢ Quo’r\‘nix) UNITED STATES v. Wick (1§1
Fosd 420,44 21 (4™ i \999) Hpgenee e Laod usd in tne
THDICTMENT must, dkec’dlﬁ and exprtss\cj | wethoyk sy uﬂcec‘imr\\~3
ar umb\,\;ﬁ:ﬁ:s‘ set Lordh all dhe elements necessary Yo censhilule -ﬂ\e,
offense . Td, (Qurking HALING v, UNTTED STATE. | 418 0.5.%7
s.cx. 2881, 1.€d. 2d 590 (M) Simply eeciting the genecal
s\cﬁuj(mj ‘m‘ﬁmf)e in the TNDICTMENT moy aevertheless e
nsunicieat, Se; BRANDON | 293 F.3d ak 510. When the s’ro&u’wfj
lQnSuckse is wsed to descoioe e of Fer\sﬁ. 0 3«\0‘&\ deems o mugk
e aecum(,(\n{ad with such a ghadement of te fact aod ciccumstionce
as vl inform the accusd of he specip\c. e-tﬁ’tnef\se_l ccm.ns andie Yhe
gererel deseriphion wih which e is charged, Td. (Queting
qu\:ns\w 0.5, ot W}, a4 s.cT. 2387. ACCO(ci.‘na\\f) he
THDTC TMENT must also include a stadenent of the essentiol fock
c,o(\s’c;'lm\-cns e o P fense charsed 1d.

Couvnsel were in eror whveo he Fadled o L ’dc\\&,\'&. on duc process
Violadion and move +o quash on defective TNDICTMENT before
His guiliy plea ) whea TADICIMENT Fails do in{bin agplicant of
esseakial foet on Esixmu— BATTERY | ypok cons'\i%uhr\ﬂ Yhe offense
£e ek e is C,hc.f&‘)(é ,’d\er&\oﬁ d{;?fni?r\s Q?p\;CQ(\\' ot the Nodree
“?3“‘4"‘3 ¥he eharged and prepace far his defense.
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.y

éme\sa\ Qac-?ccmmce Qre.juc'\‘nce appticant defense winea e \oodnj
‘o{'\ I'MDICTMEN’Y o Sexual \océ(—\erﬁpq\\s Yo Notice of the esseatial.
FACT on w\'\q’( sgec.p ¢ acts e &\\13& committed in :;.\gpor'\ of 4he
t\'\m%e. Counsel should \r\wt Ded tris Pre-Triol Metion %o quosly .
|+ would have been suecessful, Wod counsel 1fbrned qepk.cc\c\* of
'+he, facts, he could have moved 4o quash +he TROICTMENT e

iwm,\\é have insisted an E‘)M\S 4o 4rial.
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The Honorable Rhonda Dale McElveen AL R
Clerk of Court, Barnwell County = 1N
Post Office Box 723 7%
Barnwell SC 29812 gem =
<Bm W
: . o D
Re: Joseph Oneal Simmons, #362201 v. State of South Carolina
. 2015-CP-06-00153 ~
Dear Ms. McElveen:

» Enclosed please find a copy of the records from the South Carolina Department of
Corrections, in the above-captioned case, for filing in your office
accomparny the Return of the Respondent.

This document was intended to

Sincerely,

Caroline Collins
Legal Assistant for
Julie A. Coleman

Assistant Attorney General
/ec

Enclosure

cc: Lance Boozer, Esquire

ReMBERT C.DeNvis BUILDING  « POST OFFICEBOX 11549 » COLUMBIA, SC29211-1549 » TELEPHONE 803-734-3970 o FACSIMILE 803-253-6283
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'STATE OF SOUTH CAROLINA. .
STATE et
_Joseph Oneal Simmons

TO: Sex / Cnmmal sexual conduct wuth minor, or: Attempt vietim 11 to 14 yrs of age mcluswe Second dea.

INTHE. COU@F GENERAL SESSIONS'

INDICTMENT/CASE#:__2014GS0600081
AIW#: _2012A0620300105 '
Date of Offense:. _12/10/2012 _
CDR Code#: __ 0396

SENTENCE SHEET N m

Vaautmm o et

‘inviolationof § 16-03-0655(B)X1)

(| NON-VIOLE‘NT ] VIOLENT [JSERTOUS

for a-determinate term-of
and/or to pay a fine of $
.ot’S

; provi

Ithout Negotiations or Reconunendanon,

of the 8.C. Code of Laws, bearing CDR Code # 0396 »
[JMendatory GPS(CSC - (6172545
‘wiminor Istor Lewd Act)
The chargeiss  [R] As Indictcd, [JLesser Included Offense, DDefendant Waives Présentmient to Grand-Jury, (defendant's initials)
The pleais:.

[KIMOST SERIOUS

dfyeat {7 under the Youthful Offender Act not to exceed
ed-that Upon the service of

; plus costs and assessments 23 apphcab!e‘ the balance is suspended with probation for

] Negonated Sentence,y

[j Recommendation by.the State..

~Attomey‘for Defendant SC:B%’

1" County Detentlon Center, ~

‘years
days/months/years and/or payment

-mouths/years and subject to South Carolina Department of Probation, Parole and Pardoit Services standard conditions of

probation, v which are incorpoxated by reference.
] CONCURRENT or

by the Stats Department of Corrections.

{J CONSECUTIVE tosentence’oii:
(] The Defendant is to be given credit for time served pursuant to $.C. Code

§ 24-13-40 to be calculated and applied

[ The Defendant isto be placed on the Central Registry of Child Abuse and ‘Neglect pursuant to S.C. Code §17-25-135.

Pursusnt to 18 U.S.C Section 922,it is unlawful for a_person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a fivearm or- ammaunition.

SPECIAL CONDITIONS'

{RESTITUTION: [ Deferred [] Def. Waives Hearing. [JOrdered PTUP
Total: $ . plus 20% fee: 8 . days/hours Public Service Employment
Payment Terms: ‘ ObainGED,  [J C
{0 Setby SCDPPPS Atténd Voc. Reliab. or Job Corp.

— May serve W/E begining.
Recipient: Substance Abusé Counseling.  []
*Fi;l-el: 206« . : g Random Drug/Alcohol testing O )
g 14-‘1-2!1(A)(l) (C;nv Surcharge) $160 " § /oo. [ mfs"ffys _N___mﬂ%%%mm ’ .

14-1-21{(A)}2) (DUI Surcharge) St60 " § 1. Rhoth Mel all County,
g $6:5-2995 (DU Asssinett) s12 5 ofh,___smmm?!:‘ﬁﬁk%%ﬁﬁéﬁmgmg 4
§ 56-1-286 (DUI Breath Testy $28 3 her: . nlean cornedt copy-of the ori
Proviso 47.9 (Public Def/Prob) 500§
§ 14-1-212 (Law Enforce. Funding) s
§ 14+1-213 (Drug Court Surcharge) 3 v
§ 50-21-114(BUI Breath Test Fee) $50 7S XL2PSULIS RED
§ 56-5-2942(J) (Vehicle Assessment) $40/ea § [J Appointed PD or appointed other counsel,
Proviso 90.5 (SCCIA Surcharge) 35 $ 4. 40 § 47.12 requires $§500 be paid to Clerk
3% to'County (if paid in installments) ~$ 3.9 during probation.
TOTAL $ /23.92

“eik of Coitet/ Deputy
't Reporter::

n"’»rr\'w'.\n'fn

' ; ‘Séntence Date

Presiding Judge -
Judge Code:
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-él%ssing Summary Reports - Report View . Page 2 of 2

COMPLETED OFFENSES
*NO COMPLETED OFFENSES*
PRIOR COMMITMENTS OVER 90 DAYS:
*INMATE HAS NO PRIORS*
_OFFENSES UNDER PREVIOUS NUMBER:
*NO PREVIOUS OFFENSES*
DETAINERS (HOLD,WANTED,NOTIFY):
_ *NO DETAINERS*.
ESCAPES:
*NO ESCAPE HISTORY*
CRIMINAL CHARGES:
*NO CRIMINAL CHARGES HISTORY*
ASSAULTIVE DISCIPLINARIES:
*NO ASSAULTIVE DISCIPLINARY HISTORY*
PREVIOUS ASSAULTIVE DISCIPLINARIES: _
*NO PREVIOUS ASSAULTIVE DISCIPLINARY HISTORY*
NON-ASSAULTIVE: DISCIPLINARIES:
*NO NON-ASSAULTIVE DISCIPLINARIES HISTORY*
| PREVIOUS NON-ASSAULTIVE DISCIPLINARIES:
*NO PREVIOUS NON-ASSAULTIVE DISCIPLINARIES HISTORY*

HISTORY OF MOVEMENTS:
05/13/2018 ALLENDALE INCARCERATED : AOMINISTRATIVE.
05/13/2015 KIRKLAND: INCARCERATED .MEDICAL
01/15/2015 _ ALLENDALE INCARCERATED ADMINISTRATIVE
11/21/2014 KIRKLAND INCARCERATED NEW ADMISSION
HISTORY OF EARNED WORK CREDIT ASSIGNMENTS: )
JOB DESCRIPTION START DATE END DATE  TERMINATION REASON JOB LVL
SR DINING ROOM OFERATOR 05/22/2015 - 2F5
SR DINING ROOM OPERATOR 01/22/2015 05/21/2015 MI ELIGIBLE FOR LEVEL 2 3F5
HISTORY OF EARNED EDUCATION CREDITS:
*NO SCHOOL ASSIGNMENTS*

£xekaxxns® END OF REPORT *ressnanns

" Create PDF

Source : SummaryReport.jsp

Copyright:© 2007-2015 South Carolina Department of Corrections: All rights.reserved.
[Version: 1.4.12 Bulit: 02/03/2015 11:57:23 AM Time: 09:32:17 AM}

- https://www.doc.state.sc.us/classing-reports/summaryReports.do 8/6/2015
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‘Classing Summaty Reports - Report View - Page'1 of 2

Seuth Carolina Department of Corrections

 Classification Summary Reports Dater Thirsday; August 6, 2015

Classification Summary Reports:

[¢ omate number 3622071 ]

{Classification Sumsmary Repart for SIMMONS, JOSERH ONEAL : _

¥

‘ :,;,.._' CLASSIFICATION SUMMARY REPORT DATED 08/06/2015:
SCDC# 00362201 'SIMMONS,. JOSEPH ONEAL _EBI# 105658TCY'

£

: OFFENDER

@ RESIDENT STABILITY: NA
BORMROGMBUNK; CODE: BBA/0040-X
PROJ MAXOUT DATE: 05/14/2023

. PRQJ PAROLE DATE: +

Jl EWCIOB: SR DINING RGOM OPERATOR

BULT-STRAIGHT SENTENCE

ALLENDALE
| SECURITY/CUST: 2 MININMUM I

| cURR INCARC Sen: 10 YRS 0HOS 0
. CURR-INCARC SENT: oAYS .

| vigmw ' :
. WITNESS: »

MED

- — 2F5'  EEC LEVEL:-
 Ciags:  MED PROB/NO:WORKRESTRICT

EDUC PGM: NO-CURR EDUC PROGRAM:

- MENTAL
- CLASS:

| CURRENT'
1 PROGRAM:

| SEX REGISTRY:'Y
- BNA: €
| acE: 30

1 PREVIOUS NUMBERS:
*NQ PREVIOUS NUMBERS*
SENTENCE: SENTENGE'

| CURRENT OFFENSES, YRS MOS DYS COUNTY  START V/RV CAT WoICT |
. CRIM SEX COND.W/MINOR(2N 10 90 o BARNWELL, 11/15/2014 V4  14GS060008i- |

https://www.doc state.sc.us/classing-reports/summaryReports.do 8/6/2015
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'9502:13'Thursday, Rugust 06, 2015

CMTI330D SCDC OFFENDER MANAGEMENT SYSTEM 08/06/15
OMCOMITA RELEASE DATE SCREEN €056427
scDc§ > 362201 ’

. LOC: ALLENDALE
SIMMONS, JOSEPH ONEAL SCDC CLASSIFICATION..: VIOLENT
OFFENDER -TYPE...: ADULT-STRAIGHT SENTENCE SEXUAL REGISTRY..: Y

SEXUAL PREDATOR:;: PENDING
DNA ‘STATUS.......t COMPLETED

GPS. REQUIREMENT..: M
PREA DECISION....:

CURRENT SENTENCE: 010-00-000 ‘CONSECUTIVE SENTENCE ..: N
010-~-00~000 CURRENT SENT START DATE: 11/15/2014
PROJECTED COMPLETION DATES
MAXOUT DATE .... .1 05/14/2023 CURRENT EWC .: 2 F 5

YOAR SIX YEAR DATE:

_ CURRENT EEC- .: NOT CURRENTLY EARNING EEC
INITIAL PAROLE DATE: 00/00/0000

NEXT PAROLE HEARING DATE: 00/00/0000

TOTAL GT DAYS EARNED ..... TEE 000000 LABOR CREW/WORK PROG DATE: 99/99/9999

TOTAL EARNED WORK CREDITS ..: 000093
TOTAL EDUCATION CREDITS ....: 000000
TOTAL EXTRA EARNED CREDITS .: oo,o ‘
TOTAL SERVICE TIME EARNED ..: 000261

LABOR CREW DISQ REASON:

CURRENT OR ERIOR SEX CONDUCT CONVICT
SUPERVISED REENTRY DATE..: 00/00/00

') .

ISS. e venerronees T 3, 5 =2 M

. . s o o

PFKEYS: 5:HISTORY OF DATE CHANGES zz= 3 B
X7, M

o e =

o X »

Eob ™ A

=0 X m
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STATE OF SOUTH CAROLINA
CIRCUIT COURT
COUNTY OF AIKEN 2015-CP-02-00153

JOSEPH O'NEIL SIMMONS,
Applicant,

-Vs- TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,
Respondent.

Post-Conviction Relief Hearing
Heard on Wednesday, September 21, 2016

Alken, South Carolina

BEFORE:

THE HONORABLE ROBERT E. HOOD

APPEARANCES:
Counsel on Behalf of the Applicant:
Lance S. Boozer, Esqg.

Counsel on Behalf of the Respondent,
State of SC:
Julie A. Coleman, Esq.

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 5232
Aiken, SC 29803-5232
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2
EXAMINATIbN INDEX

SUZANNA RINGLER

DIRECT BY MS. COLEMAN 7
GLENN WALTERS, SR

DIRECT BY MS. COLEMAN . 15
JOSEPH O'NEIL SIMMONS

DIRECT BY MR. BOOZER 19

CROSS BY MS. COLEMAN 477
GLENN WALTERS, SR

DIRECT BY MS. COLEMAN 50

CROSS BY MR. BOOZER 59
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EXHIBIT INDEX

(NO EXHIBITS IDENTIFIED/INTRODUCED.)
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ON WEDNESDAY, SEPTEMBER 21, 2016 AT 10:10 A.M.:

MS. COLEMAN: Joseph Simmons.

THE COURT: Where is Mr. Simmons? Come on
over. Where did you come in from, the county, this
morning?

THE APPLICANT: Yes.

THE COURT: Where were you last week?

THE APPLICANT: Allendale.

THE COURT: All right. Ms. Coleman, are you
ready?

MS. COLEMAN: Yes, Your Honor. May it please
the Court.

This i1s Joseph O'Neil Simmons versus the
State of South Caroclina, Docket Number
2015-CP-06-153.

The Applicant is presently confined in the
South Carolina Department of Corrections pursuant
to orders of commitment of the Barnwell County
Clerk of Court. Applicant was true-bill indicted
during the February 2014 Term of the Barnwell
County Grand Jury for criminal sexual conduct with
a minor third degree.

Applicant was represented by Glenn Walters,
Senior, Esquire. On November 17th, 2014, the

Applicant pled guilty as indicted without

51
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negotiations or recommendations before the
Honorable Doyet A. Early the Third. Judge Early
sentenced Applicant to a 10-year term of
imprisonment.

Applicant did ndt appeal his conviction or
sentence. Applicant filed a timely application for
post-conviction relief on July 20th, 2015, alleging
that he was being held in custody unlawfully based
on an allegation of ineffective assistance of
counsel.

The State filed its return and motion for a
more definite statement on July 30, 2015, noting
that Applicant's handwriting was.illegible and his
application could not be read.

Applicant filed an amended application on
April 12, 2016, which I believe should be iﬁ your
packef, listing the following allegations:
Involuntary plea; plea counsel did not advise
Applicant with all the facts before this guilty

plea; and ineffective assistance of counsel; failed

"to move to suppress evidence under the Fourth

Amendment; and failed to move to gquash the
indictment.
He's present today and represented in this

matter by Mr. Lance Boozer.
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SUZANNA RINGLER - DIRECT BY COLEMAN

THE COURT: All right. Mr. Boozer, are you
ready to proceed?

MR. BOOZER: I am, Your Honor.

THE COURT: Ckay.

MS. COLEMAN: And, Your Honor, this is
actually a case where we do not have the transcript
from the guilty plea.

THE COURT: Okay.

MS. COLEMAN: So we're going to reconstruct,
if that's all right with you. We would start with
a reconstruction of the guilty plea.

THE COURT: Okay. I've never done that, so
what do we need to do?

MS. COLEMAN: 1I'll start by calling the
solicitor in this case, Ms. Suzie Ringler, and then
I'll call plea counsel as well and then we can move
forward with the hearing.

THE COURT: Sounds good.

MS. COLEMAN: State calls Suzie Ringler to
the stand.

SUZANNA RINGLER, having been duly sworn, was
examined and testified as follows:

THE COURT: You have no objection to this
procedure; 1s that correct, Mr. Boozer?

MR. BOOZER: Your Honor, I don't. We'll

53
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SUZANNA RINGLER - DIRECT BY COLEMAN

certainly see what counsel has to say as far as
their memory and then some objections at that
point.

THE COURT: Okay. Great.

MR. BOOZER: As of now, no.

THE COURT: Thank you.

DIRECT EXAMINATION

BY MS. COLEMAN:
Q. Good morning, Ms. Ringler. How are yoﬁ?
A. Good morning. And it's Suzanna Ringler,
R-IT-N-G-L-E-R.
Q. Where are you currently employed?
A Aiken County DSS.
Q. And how long have you been employed there?
A A little over a year.
Q Okay. Were you employed as an assistant

solicitor in the Second Circuit on November 17th of

2014-7
A. Yes.
Q. Okay. Do you recall the matter of South

Carolina versﬁs Joseph O'Neil Simmons?
A. I do. .

Q Did you prosecute that case?
A. I did.
Q

Do you recall what Mr. Simmons was charged
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SUZANNA RINGLER - DIRECT BY COLEMAN

with prior to his plea?
A. Criminal sexual conduct with a minor second

degree. That's ages 11 to 14.

Q. Do you remember which judge took the guilty
plea?

A. It would be Judge Early.

Q. - Have you ever appeared before Judge Early on

other occasions?

A. Yes. I worked at the Attorney General's
Office for about three years. I would appear in
front of him when I had Aiken County cases. I came
to the solicitor's office in '09. So between Aiken
and Barnwell, he was our resident judge, I appeared
in front of him many, many times. So...

Q. How many guilty pleas would you say you've
done with Judge Early?

A. Probably hundreds.

Q. Do you recall if the Applicant was sworn
before he gave testiﬁony at the guilty plea?

A. He was.

Q. Do you recall whether Judge Early reviewed
the charges with the Applicant -on the record that
day?

A, I don't have a specific recollection of that,

but he would have and 1f he hadn't I would have
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SUZANNA RINGLER - DIRECT BY COLEMAN

spoken up.

Q. Okay. Did the judge review the maximum
sentence the Applicant was facing?

A. Yes. Per Judge Early's sort of standard
policy, he,aské that the sentence range be written
on the top right corner of the sentencing sheet.
So that would have been in piace prior to the
Defendant's having it. I £ill out the top portion,
write the sentence range. So he would have had
that when his attorney would have gone over-the
sentencing sheet with him to sign him up prior to
the plea.

0. And do you have a copy of the sentencing

sheet in front of you?

A. I do not.
0. Would you like one?
A. Yes, please.

MS. COLEMAN: May I approach, Your Honor?
THE COURT: Yes, ma'am.
(Document handed to witness.)
BY MS. COLEMAN:
Q. You can use that to refresh yoﬁr
recollection.
A, So, yes, in this caée on the top right corner

of the sentencing sheet it states NMT, so not more
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SUZANNA RINGLER - DIRECT BY COLEMAN

than, 20 years. So the sentencing range is written
on the top right corner.

Q. Did you present the facts of this case on the
record that day?

A. . Yes. I do recall this was one that was on
the trial 1ist for that week. So he -- you know,
Monday morning, basically the cases that decide to
go ahead and plead guilty we go ahead and handle
those guilty pleas. So we went ahead and did this
one on the Monday because it was on the trial list
that week.

And, so, I would have gone through -- it was
without recommendation. It was just a straight-up
plea is kind of how we refer to it. So I would
have gone over the facts, the allegations in the
indictment and then do some additional facts to

give the Court an idea of what the allegations

were.
Q. Do you recall what those facts were today?
A. I do. This was one where the minor child

stated that the abuse started when she was about 12
vears old. The Defendant was her stepfather at the
time. And so it was ongoing abuse up uhtil -- at
some point he started recording the abuse and the

mother of the minor child actually found his cell
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phone.. I think she was concerned that he was
cheating on her or had suspicions. So she looked
at the cell phone, saw a video of the‘abuse,
recognized her child and confronted him about it.
So that's how it came about. And so that was
when the abuse ended at that point.
Q. Okay. Do you recall whether the Applicant
agreed with the facts as you presented theﬁ?
A. Yes. I mean, for the plea Eo have gone
forward he Would have had to have agreed.
Q. And did the Applicant admit that he was in
fact guilty? | |
A. .Again; for the plea to have gone forward he
would have had to have admitted and pled guiity.
Q. In order for the plea to have gone forward,
did the Applicant -- did the Applicant testify that
he wished to waiye his right to a jury trial, his |
right to remain silent, and his right to confront
accusers?
A. Yes. And typically in that situation where,
yvou know, it is set for a trial that week, the
judge will even -- Judge Early will even say, "We
have a jury coming tomorrow ready to go forward."
So he'll point that out that he certainly has that

right and we were ready to go forward. So...
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SUZANNA RINGLER - DIRECT BY COLEMAN

Q. Did the Applicant testify that he was not
under the influence of drugs or alcohol that day?
A. Yes.

Q. Did the Applicant testify that he did not
suffer from any kind of mental disability that
affected his decision to plead guilty?

A. Yes.

0. Did the judge ask the Applicant if he was

threatened or coerced in any way to plead guilty?

A. Yes.

0. And did he teétify that he was not?

A. Correct.

Q. Did the judge ask the Applicant if he was

promised anything in exchange for his plea?

A. Yes. And in this case there was no
recommendation so it would have been as charged.
Q. Did the Applicant testify that he was

satisfied with his counsel?

A. Yes. And Judge Early will ask, you know, "do
you need additional time," if we need to stand
down. But in this case I don't recall that we had
to stand down. We went forward and he didn't

have -- he didn't ask for any additional time.

Q. Was there any mitigation presented at the

plea by the Applicant?
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SUZANNA RINGLER - DIRECT BY COLEMAN

A. I believe so. I believe his attorney did
speak on his behalf. I don't recall verbatim what
was said, buﬁ I do believe he had that opportunity.
Q. Did anyone else testify that day, like
victims or family, mothers?
A. lThe victim and her mother were present. She
did -- the victim did address the Court. I domn't
recall if she addressed the Court directly or if
she told our victim advocate something té say on
her behalf, but -- I don't recall exactly, but she
was present and did address the Court.
Q. Okay. Do you recall anything unusual or out
of therrdinapy happening at the plea?
A. I do not.
Q. Based on your experience with Judge Early, in
your opinion if the judge had felt that the
Applicant did not fully understand what he was
pleading to, do you think he still would have
accepted the plea?
MR. BOOZER: Objection, Your Honor, as to
what the judge was thinking or would have donep
THE COURT: Okay. You can't say what Judge
Early was thinking but you can say -- you can give
examples of things you've seen Judge Early do

before with your own two eyes but you can't
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interpret what Judge Early had in his mind during
the plea. Make sense?

THE WITNESS: Yes, Your Honor.

I can certainly say there were times when the
defendant appeared to be hesitant or unsure and we
would stand down and he would have additional time
to speak with his attorney. And there were times
when he would not accept pleas because he did not
feel comfortable with going forward.

THE COURT: You're talking about other
cases?

THE WITNESS: Other cases, yes, not this one
in particular. But I have had other experiences in
other pleas where that occurred. I do not recall
that occurring in this case.

BY MS. COLEMAN:

Q. And he did go forward and accept the plea in
this case?

A. Yes.

MS. COLEMAN: No further questions.

THE COURT: Mr. Boozer?

THE WITNESS: Sorry. That's my first time.

MR. BOOZER: No guestions.

THE COURT: Okay. You can step down,

Ms. Ringler.
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THE WITNESS: Thank you, Your Honor.

MS. COLEMAN: State calls Glenn Walters.

GLENN WALTERS, SR., having been duly sworn,
was examined and testified as follows.

THE COURT: Mr.  Boozer, do you want
Ms. Ringler to stay? Do you need her to stay?

MR. BOOZER: Ivdon't need her, Your Honor.

THE COURT: Okay. Do you need her?

MS. COLEMAN: No.

THE COURT: Thank you very much for, being
here, Ms. Ringler.

THE WITNESS: Thank you, Your Honor.

THE COURT: Have a niée day .

THE CLERK: Please have a seat in the witness
box and state your full name for the Court.

THE WITNESS: Yes, ma'am.

DIRECT EXAMINATION

BY MS. COLEMAN:

Q. Good Morning, Mr. Walters. How are you?
A. Good morning.
Q. Now I have you up here at the moment just for

purposes of reconstructing the guilty plea
hearing. Then we're going to call you again later
for the hearing on the post-conviction relief

application.
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GLENN WALTERS, SR. - DIRECT BY COLEMAN

Do you recall the matter of the State of

South Carolina versus Joseph O'Neil Simmons?

A. Yes.

Q. Were you the attorney in this case?

A. Yes.

Q. Do you recall a guilty plea proceeding in

which Mr. Simmons pled guilty to these charges?
A. Yes.

Q. Have you had an opportunity to review your
file from this case?

A. Yes.

Q. Did you hear the testimony the solicitor in

the case just presented?

A. Yes.

Q. Would you agree with her recollection of the
plea?

A. Yes.

Q. Is there anything you would like to add or

change about her recollection of the events?

A. No.

Q. Do you recall any specific details as to what
was asked and answered that day?

A. It was a standard plea, standard procedure.
Q. . Is there anything else unusual that you

recall about this plea?
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A. No, ma'am.

Q. Okay. Did the Applicant voice any complaints
or concerns about your representation to the judge
at the plea?

A. No, ma'am.

Q. Did you feel like the Applicant understood
what was going on at the plea?

A. Yes.

Q. If you had felt at the time that he did not
understand anything would you have stopped to
explain it_to him?

A. Yes.

Q. ‘How many times have you appeared before Judge
Early for guilty pleas?

A. I don'tlknow the \number but on a continuous

basis, I think he's in his second or third term as

a judge.
Q. And, again, this is the same question I asked
earlier. Based on your experience with Judge Early

in your opinion, if the judge had felt that the
Applicant did not fully understand what he was
pleading to do you still think he would have
accepted the plea?

A. No, he would have stopped it.

MS. COLEMAN: Okay. Thank you. No further
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questioné.

THE COURT: Mr. Boozer?

MR. BOOZER: No questions, Your Honor.

THE COURT: Thank you, Mr. Walters.

THE WITNESS: Yes, sir.

MS. COLEMAN: Your Honor, at this time the
State moves that you make a finding on the record
that the guilty plea transcript has been
reconstructed.

MR. BOOZER: Your Honor, as far as the
testimony has been presented today, we don't have
any objection to this being considered in lieu of
the missing transcript for the record of the plea.

THE COURT: All right. 1I'll make a finding
on the record that the guilty plea transcript'has
been reconstructed. The prosecutor has testified,
the defense attorney has testified; their testimony
is not in contradiction with each other, and both
of them are very familiar with Judge Early and the
way that he runs court and particularly does guilty
pleas.

And I find that even though we do not have a
transcript the record, the guilty plea has been
sufficiently reconstructed as to allow us to go

forward with this hearing.
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All right. Anything else on that issue,
Ms. Coleman?

MS. COLEMAN: No, Your Honor. Thank you.

THE COURT: Mr. Boozer?

MR. BOOZER: Thank you,'Your Honor. At this
time we would call Mr. Simmons to the stand.

THE COURT: Okay. Come on up, Mr. Simmons.

JOSEPH b'NEIL SIMMONS, having been duly
sworn, was examihed and testified as follows:

THE CLERK: Please have a seat in the witness
box and state your full name for the Court.

THE WITNESS: Have a seat?

THE COURT: Sure. Make yourself comfortable.

THE WITNESS: Yeah. 1I'm good. State my
name, right?

THE COURT: Yes, sir.

THE APPLICANT: Joseph O'Neil Siﬁmons.

DIRECT EXAMINATION

BY MR. BOOZER:

Q. Mr. Simmons, how are you doing today?
A. I'm all right. And you?
Q. I'm doing good. If you would, just keep your

voice up so everyone can hear you and Madam Court
Reporter can take everything down that you're

saying. Okay?
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JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

A. All right.

Q. Mr. Simmons, do you know why you're here
today?

A. Yes.

0. And why is that?

A. Because I pled.

Q. Okay. Correct. But you also -- did you file

an application --

A. Yes.

Q. -- for post-conviction relief?

A. Yes, sir. Can you hear me?

Q. Let me do this for you, too. Let me finish

my questions before you give the answer --

A. Okay.

Q. -- and I'1ll wait on YOu to answer before I
start on the next question.

A. All right. All right.

Q. So, tell the Court what you're currently
incarcerated for.

A, Criminal sexual conduct with a minor in the
second degree.

Q. Okay. And earlier I think maybe on the
record it was stated that you may have been
convicted of CSC third; is that not correct?

A. Yes. They said third instead of second.
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Q. Okay. What were you convicted of?

A Second degree.

Q. And what type of sentence did you receive?
A 10 year, 85 percent sentence.

Q All right. As it stands right now, what's

your max-out date?

A. I think it was, like, I haven't checked it in
a while. It's kind of moved up a little bit so I
think it was 2023, I think.

Q. And 1t could be less than that now?

A Maybe.
Q. Or could be more?
A I don't know.

Q. Okay. And you understand that the only thing
that this Court can do for you is basically grant
you a new triél and start you over on the original
charge of the CSC second? |

A. Yes.

Q. Okay. And if you're succeséful you would go
back and face that charge and of course the

exposure would be, the max for that crime carries

20 years. Do you understand that?
"A. Yes, sir.

Q. And we've talked about that, right?
A. Yes.
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JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

Q. And it's your desire, even knowing that, to

continue to move forward with your PCR today?

A. Yes.

Q. Okay. Now, when did you plead guilty in the
case?

A. That was November 17th, 2014.

Q. And who was your lawyer?

A. Glenn Walters.

Q. How did you go about -- how did Mr. Walters

come about representing you? Did you hire him or
was he appointed to represent you?

A; I hired him.

Q. Do you recall when you were first arrested on
these charges.or this charge?

A. Yes. December 10th, 2012.

Q. When did you first hire Mr. Walters to
represent you?

A. I can't remember the exact date but it was
around, maybe February or a little bit after, like,

the end of January sometime.

Q. So it wasg probably the beginning of 20137

A Yes.

Q Did you bond out?

A. Yes.

Q All right. Between the time that you hired
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1| Mr. Walters and the time of your plea later in
2| 2014, do you know how many times you probably met
3| with him or spoke with him?

4| A. I'd say it's not even double digits. About,

6 Q. Where would the meetings occur, in his office
7| or where?

8| A. His office.

91 Q. Do you know how long the meetings would

10 | average or last?

11| A. Maybe an hour or less.

12 { Q. And what would you two talk about during the

13 | meetings?

14 | A. Nothing.

15 | Q. a1l right. When you say nothing, explain.
16 | Do you literally mean y'all talked about nothing?
17 | A. As far as anything, I'm talking about, like,
18 | no, nothing really dealing with the case. Like,
19 | he'll start and then it will go from whether I

20 | talked to my wife or not. It was never about him
21 | trying to, you know, defend me or anywhere he'll
22 | come up with something.

23] Q. Let me ask you something. Did y'all talk
24 | about any defenses to the charges?

25 | A. Say that again.

5 | maybe, maybe nine times, maybe 10. It might be 10.
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JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

Q. Sure. Did you speak with Mr. Walters and
discuss any defenses to the charge?

A. No.

Q. Did you review any evidence?

A. The only thing I saw was the interview that
she had with -- the alleged victim had with the
psychiafrist that she -- that they sent her to.
And I only saw that, like, two to three minutes-:
0. Prior to this actual plea, were there any
other plea offers made?

A. That's the only one.

Q. All right. Before this plea, were you
actually scheduled to go to trial?

A. No, I don't think so.

Q. Okay. To your knowledge, were you scheduled

to appear at a trial?

A. Not that I know of.

Q Is this a case that you wanted a trial in?
A. Yes, I really did.

Q Why did you want a trial?

A Because I didn't do anything. Plain and
simple.

0. Did you have that discussion that you wanted

a trial with Mr. Walters?

A. Yes, sir.
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Q. Tell us about that.

A. When I told him about it, it just seems like
he, he thought they -- like, the main thing I
should do i1s just go ahead énd plea. He never

said, like, I had a chance, you know what I mean.
He -- that's about it. Like, he never told me
anything good about the case on my behalf. Put it
that way.

Q. All right. ©Now, you made a number of

allegations.

And, Your Honor, just so the record is clear,

Mr. Simmons initially filed this PCR application
and it was lengthy énd illegible.

THE COURT: Right. I saw that. And I
couldn't read one word of it.

MR. BOOZER: Neither could I.

THE COURT: Okay.

MR. BOOZER: I don't know if Mr. Simmons
could either.

THE WITNESS: No, I had to rewrité itﬁ It
took me a long time. |

THE COURT: But he rewrote and it's very
legible, or somebody rewrote and it was filed and
it's completely legihle.

THE WITNESS: I rewrote 1it.
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JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

MR. BOOZER: Is that in Your Honor's packet?
THE COURT: Yes, sir. I have that.
MR. BOOZER: Okay.
THE COURT: Thank you.
BY MR. BOOQOZER:
0. Mr. Simmons, if you would, let's go through
your allegations. Okay? And let's begin with your
first allegation.
A. The first one was ineffective assistance of

counsel, first.

Q. Okay. Now let's discuss that. And I want
you to tell the Court -- we're going to go through
your allegations. I want you to explain each one

of them to the Court if you would. Start with your
first one. What's your first allegation?

A. That my plea was not entered knowingly,
voluntarily, intelligently. That's it.

Q. Explain why you feel like your plea was not

knowingly and intelligently entered.

A. Because he never broke it down to, like,
actual facts about it. Like, what would happen, or
what -- how can I say it, how much time I would

have to do off of the, you know, what they give,
you know, in the plea, the 10 years or whatever.

And he never broke it down to me.
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THE COURT: Okay. Now, listen. I don't know
who "he" is when you say --

THE WITNESS: Okay.

THE COURT: -- "he", so if you mean
Mr. Walters just say Mr. Walters. You could be
talking about Judge Early.

THE WITNESS: All right. All right.

THE COURT: And so I want to make sure I
understand who you're referring to

THE WITNESS: Okay.

THE COURT: So when you say "he", help me
with that so I know directly who you're referring
to. I'm not trying to tell you what to say. I'm
just saying --

THE WITNESS: ©No, I understand.

THE COURT: -- a little bit of extra
information will help me understand and follow you
better. Okay?

THE WITNESS: Okay.

THE COURT: So you're saying Mr. Waiters
didn't explain to you or as you said "break down",
you know, kind of what you were dealing with, what
you were facing --

THE WITNESS: Yes.

THE COURT: -- things like that; is that
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JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

correct?

THE WITNESS: Yes, sir.

THE COURT: Okay. Go ahead, Mr. Boozer.

MR. BOOZER: Thank you, Your Honor.
Q. Mr.. Simmons, as far as that pafticular
allegation that your plea was not voluntarily
entered, is there anything else you feel like that
made your plea involuntary or unknowingly entered

or unintelligently entered?

A. Yes.
Q. Okay. Tell the Court what that would be.
A. Because -- well, you already said that -- he

failed to file any pretrial motions.

Q. And tell us about that. What did he fail to
file?
A. He failed to f£ile that -- the -- my cell

phone was confiscated without a warrant.

Q. Did you have any discussion with him about
attempting to challenge that seizure of the

phone --

A. Yes.

Q. -- or suppress -- hang on a second -- or
suppress the evidence that was obtained from that
phone? Did you all have any discussion about that?

A. I brought it up to him but we didn't talk
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about it.

Q. Did he have any response to that?
A. No, sir.
Q. Did he explain to you that you could possibly

challenge that evidence with, the seizure of that

evidence in eithéer a motion setting or a trial

setting?
A. No, sir.
Q. All right! Had he explained that to you,

would you have pursued challenging that evidence
and gone to a trial or would you have continued to

plead guilty?

A. No, I would have challenged it and went to
trial.
Q. Okay. Keep going and talking about your plea

and what you feel like Mr. Walters was not doing
that made your plea involuntary.

A. I'm not -- trying to read the paper. Repeat
one more time.

Q. Yes, sir. As far as-anything else that you
feel like Mr. Walters wasn't doing for you that
made your plea involuntary, tell the Court if.
there's anything else under that allegation.

A. Well, he didn't tell me I could -- my papers

all mixed up. I'm trying to get it in order but...
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JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

THE COURT: Wait a minute now.

You take whatever time to get your papers in
order. You got them right there with you?

THE WITNESS: Yes, sir.

~THE COURT: dkay. Now listen --

MR. BOOZER: May I approach the witness with
a copy of his application?

THE COURT: You may. Now listen to me,

Mr. Simmons. This is your opportunity to be heard.

THE WITNESS: Yes.

THE COURT: If you need to organize some
papers or if you just want to refer to the papers
that Mr. Boozer has, that's fine. But I want you
to have whatever you need to be able to testify.
Okavy?

| THE WITNESS: Yes, sir.

THE COURT: Is that fair?

THE WITNESS: Yes.

THE COURT: Okay.

BY MR. BOOZER:
Q. Mr. Simmons -- thank you, Your Honor.

Mr. Simmons, just take your time. I've
handed you a copy of your PCR application. I think
your records have gotten a little bit jumbled up.

Just take a moment. Look through it if you need
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to. And then we can keep going when you're ready.
Okay?

THE WITNESS: Ali right.

(Pause.)

THE WITNESS: All right. I'm ready.
BY MR. BOOZER:
Q. Okay. Mr. Simmons, you were discussing with
the Court and explaining\to the Court why you felt
your plea was involuntary. And one of the issues
you brought up was that you felt like your lawyer
didn't file or tell you about some pretrial motions

that could be made. What else do you feel like

your lawyer failed to do for you?

A. He failed to bring up the affidavit, the
warrant.

Q. Okay.

A Something he forgot.

Q. Explain that to the Court.

A He never brought up that the officer, he had

a falsé statement in his affidavit in order to get
‘the.warrant.

Q. All right. So it was -- is it your opinion

that there was some false statements in a warrant

or -- in trying to get the warrant, there was a

false statement made?




10
11
12

13

14 .

15
16
17
18
19
20
21
22
23
24

25

32

JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

A. Yes.

Q. Okay. Why do you think that there was a
false statement made?

A. Because what he said, what Officer
Patsourakis said in his affidavit, he said that the
alleged victim was between the age of 11 and 14

when she clearly saild in her own written statement

she was 12. That's the main reason.

Q. All right. When did you learn about that?
A. After I was locked up.

Q. Okay. Did you ever sit down and review any

discovery materials or what would have been called
responses to a Rule Five request with Mr. Walters?
A. No, sir.

Q. Okay. Did you ever have any discussion with
Mr. Waltefs about trying to challenge the warrant?
A. No, sir.

Q. Did you ever have a preliminary hearing in

your case?

A. No, sir.

Q. All right. Do you understand what that is?
A. Yes.

Q. All right. 1Is that something you've come to

understand since you've been incarcerated?

A. Yes, I didn't know it before.
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Q. Did you have any discussions with Mr. Walters

about having a preliminary hearing?

A. No, sir.

Q. All right. 1Is that something -- knowing what

you know now, is that something that yéu would have

wanted to have had?

A. Yes.

Q. And do you know why is that -- why would you

have wanted a preliminary hearing?

A. For the simple fact I didn't know anything

about the case, 1like, you know...

Q. Okay. Moving forward. What else? What

other allegations do you have?

A. The indictment.

Q. All right. Explain. What about the

indictment? |

A. On the indictment,sthe first thing is they

had different dates. The dates on the indictment

were different from the officer's affidavit and the

warrant. In the affidavit he said this crime was

going on between the year of 2010 and 2012, two

yvears, with the alleged victim. In the indictment

it went from 2009 to 2012. So it's three years.
So, I mean, which is it? ©Like, they changing

it up from two years to three years.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

- 25

34

JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

Q. All right. Did you -- when did you learn
about that?

A. Once again, when I was locked up.

Q. Okay. Did you have any discussion with
Mr. Walters about those differing dates?

A. No, sir.

Q. Had you known that there were dates --
discrepancies in dates, would you have wanted

somehow to pursue that?

A. Yes, sir.

Q. And did your lawyer do anything about that?
A. No, sir.

Q. All right. Had you known that you could

potentially make any sort of challenges with regard
to discrepancies in dates, would you have entered
the plea or would you have gone to trial?

A. I would have gone to trial.

0. All right. Continue on with your otherx
allegations, please.

A. All right. And also with the indictment they
charged me with sexual battery, but I know for a
fact in the indictment -- I learned, you know, that
in the indictment you have to list the actual facts
and acts to support the charge. They never stated

anything that I had done in the indictment, not
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once.

Q. Did you review the actual indictment with
Mr. Walters?

A. No, sir.

Q. When was the first time you ever saw the

indictment?

A. Once again, locked up.

Q. How did you get a copy of it then?

A. I had to send my family because, you know,
the transcript was stolen. Had to send my family

to his office to get all my paper, my whole
motions. That's how I got the papers, you know, to
look over.

Q. And when you say motion, would that have been
your Rule Five materials?

A. I guess that's what it is; I don't know.

Q. But you got those from Mr. Walters' office?
A. Yes. I had to send somebody to gq get them.
Q. And regarding that aspect of the indictment,
would you feel like -- I guess, your testimony is

you didn't feel 1like it sufficiently stated certain
elements?

A, Yes.

Q. Okay. Did you ever have any discussions with

Mr. Walters about challenging the indictment for




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JOSEPH O'NEIL SIMMONS - DIRECT BY BOOZER

36

that reason?
A. No, sir.
Q. Had you known that you could potentially make

that challenge, would you have?

A. Yes.
Q. All right. Continue on, please.
A; All right. Next is the police report and how

they illegally searched and seized my cell phone.
First, like, how they got my phone. I never

gave them my consent to even get my phone. My wife

gave them my phone. I didn't give them permission

to even touch it. And then after that they didn't

even have a warrant to get the phone. And every

time I asked them about the cell phone, the police

officer, they made me go stand outside. They

wouldn't even give it back to me.

Q. Did you have any discussion with Mr. Walters

about the circumstances leading up to the seizure

of the phone?

No, sir.

Did you express this to him?

Yes, sir.

What was his response?

>» 0 » 0 »

Nothing. Like, he didn't bring it up. Like,

he never really talked about it. Everything T
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talked about, he never gave me any type of feedback
with me.

Q. Is this claim that you have right now that
you're discussing, is it also sort of under the
claim that there should have been some pretrial

motions\

or some attempt to limit or toss out
certain evidence?

A. Yes, sir.

Q. Do you feel that your lawyer discussed or
pursued those avenues with you?

A. No, sir.

Q. And is this something that you've since
discovered that you could potentially challenge?
A. Yes, sir.

Q. And had you known about this at the time,

would you have pled guilty or proceeded to trial

and attempted to challenge this evidence?

A. Attempted to challenge it in trial.
Q. If you would, keep going with your
allegations.

THE COURT: I need to take a little break. I

got something that's come up. Don't discuss your
testimony with anybody. We're going to continue
here in just a few minutes but I have a situation

that's come up I need to attend to. Everybody just
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stand down. You can go back and sit at counsel
table but you're not allowed to discuss your
testimony with anybody. Okay?

THE WITNESS: All right.

THE COURT: When we come back in, we'll come
right back to that. Okay. Thank you all very
much.

MR. BOOZER: Thank you.

(Brief recess taken from 10:45 until
11:01 a.m.)

THE COURT: Had a little issue, the break was
due to my -- come on back up, Mr. Simmohs.

I apologize about that break. We had some
court staff that needed to attend to-ra medical
issue so I apologize. All right.

So, ready to go on, Mr. Boozer?

MR. BOOZER: We are, Your Honor.

THE COURT: Are you ready, Mr. Simmons?

THE WITNESS: Let me get the same page.

THE COURT: All right. @Get back to where you
were.

MR. BOOZER: Still under oath.

THE COURT: You are still under oath.

THE WITNESS: Okay. We talked about cell

phone.
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THE COURT: You had talked about cell
phones. You talked about pfetrial motions that
hadn't been filed. You talked about your ]
indictment issues. You talked about the arrest
warrant issues. You talked about the preliminary-
hearing. You talked about the discovery. You
talked about the warrant affidavit, and about the
cell phones and the indictment, date issue. And
the indictment, sexual battery issue. You covered
all of that.

THE WITNESS: All right.

BY MR. BOOZER:
Q. Let's pick up where we were.

As you suggested and just spoke about, we
were discussing the cell phone and the seizure of
that and making a pretrial motion. Was there
anything else with regard to that allegation? I
think you began it with the police report.

Is there anything else with regard to that

allegation we need to cover?

A. Police report. Nothing else about the cell
phone. .
Q. Okay. Now what would be your next allegation

. you have?

A. I want to talk about the alleged victim, if
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we can go there.
0. Okay. Let's talk about that.
A. Well, her name is Minor

THE COURT: Minor ?

THE WITNESS: Yes. Minor
BY MR. BOOZER:
Q. What's your claim with regard to that?
A. When Mr. Walters -- I wanted him to actually,
you know, go get some background on her, like, you
know, what type of young lady she was because I
know he was looking at me as far as, like, I'm the
adult, you know, put everything on me. But he

never even tried to, you know, bring her up,

basically.

Q. Why do you think that was important?

A. Because, she -- I mean, with her acting --
like I said just now, I'm the adult. You know,

they put everything on me as far as; yvou know, you
knew better, you know, whatever, which I didn't do

anything to her but she was just an out-of-control

teen. Plain and simple.

Q. Okay. What other allegations do you have?
A. About her?

Q. Well, if there's something else about her,

please tell us. But if not, tell us what your next
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one is.

A. Allegations. That's about it with her.
Like, I just wanted to get that out there.

Q. Okay. And what would be your next
allegation?

A. That's it.

Q. And take your time to make sure we're not
leaving anything out.

A. We went over about everything besides

Mr. Walters.

Q. Okay. His testimony?

A. Going on him, you know what I mean, like, vyou

want to talk about him?

Q. Yeah. Let's continue with whatever your
allegations are. If they're against Mr. Walters or
whatsoever. Whatever you've alleged in your PCR,
we need to cover all of this. If you have any

other allegations as they pertain to your plea or
if they pertain to Mr. Walters' representation of
you.

A. All right. With the plea, move onto the
plea. I know that he came with the plea for 10
yvears. I didn't even know I had a plea date. .I
had to find out on my own. And that plea date was

in August 29th, 2014. I was supposed to have pled.
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I didn't find out. He never told me that.
Q. All right. So explain that a little bit
more. You were supposed to have entered a plea at

another date?

A. Yes, on that date. On the 29th.
Q. What happened then?
A. He never told me that. He just kept asking

me, like, you know, what are you going to do about
the plea. He never told me I had a date to have

done that by.

0. What -- tell us what some other allegations

you had.

A.\ With the plea. All right. He came with the
plea to 10 years. He never explained to me, okay,

out of those 10 years, if the judge tell you, you
know, it's non-violent you'll do this amount of
time. If it's violent you'll do this amount of
time. I didn't know any of that.

Q. Okay. And what do you know now?

A. I know with the 10, 85 I -- this is what I
thought. I thought off of that 10 and it was
violent, I thought everything was the same. Like,
I would do half of the 10. And you can, you know,
get a job on, you know, at the institution and work

my way down, you know, like, to a lower number.
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But I didn't know I had to do eight years and some
change off of a 10-year deal, you know, a plea.

Q. .Do you recall if that was éxplained to you by
the judge at the plea?

A. No. He just told me it was non -- I mean, it
was violent. A violent 10, 85 percent. He never

told he how many years I would have to do off, you

know.

Q. Af the time did you know what that meant?
A. No, sir.

Q. Had you known that, would you have pled

guilty or gone to trial?

A. "I would have gone to trial.
Q. Okay. Continue on with your allegations.
A. All right. All right. I want to go back to

-- I'm going to PCR, too. I'm going to talk about
the PCR. When I sent my family -- I think I
already told this. Did I say that when I told them
to go pick the --

Q. Correct. You discussed them having to go
pick up a motion, what you called a motion --

A. Yeah. |

Q. -- which I think you're referring to
discovery materials?

A. Yes.
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Q. Okay.
A. So he told them that I can't go back on a PCR
because I pled. And I never understood why until T

had time in prison to sit and think about it, you
know, do some research. He didn't want me to do it
because I had to bring him back up here. I didn't
know that. I thought once I was done with him that
was i1t. That's why he didn't want me to go back on
PCR or tell my people that.

Q. Okay. But as far as things, though, your
lawyer did or didn't do with regard to his
representation of you prior to the plea, is there
anything that we haven't covered?

A. That's about it, sir.

Q. Have you testified to all of your allegations
that are contained in your PCR application? This
is your one day to do it. So I want to make sure

we've got everything.

A. I mean, I talked about trying to get the
indictment thrown out. We talked about that?
Q. We talked about that. Did you allege

anything with regard to statements that were either
made by you or by other witnesses?
A, Yes. If I would have filed the motion to

have any and all alleged statements thrown out.
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Q. Okay. We talked about that. Is there
anything eise that we have not talked about?

A. I mean, the pretrial. I mean, the motion is
the main thing as far as, like I say, throwing out
stuff like the celliphone, the statement, the
alleged evidence in the cell phone, the DVD in the
interview. Like,_I mean --

Q. Let me ask you this. In this case, why did

you go in and enter a guilty plea?

A. On counsel, Mr. Walters.

Q. Explain that.

A, That's the only thing he ever told me to do,
just plead. I never wanted to plead, ever. The

day of court --

Q. Okay.

A. -- it got even worse. Like, when I met him
in the back, the back room, you know, of the .
courthouse or whatever he talked to me and was
telling me -- you know, I was telling him I'm about
to go out here and talk about the alleged victim
and all. He told me not to even do that. Put
everything on me.

Q. Would you admit that you went into the plea
court that day and admitted your guilt in this case

or admitted that you were guilty?
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A. Yes.
Q. Okay. Why did you do that? Why did you
answer the questions that were posed to you by the

plea court that day in the way that you d4did?

A. Mr. Walters.

Q. When you say Mr. Walters, what are you
saying?

A. He -- that's the only thing he was coaching

me back there to do, put everything on me.

Q. He was coaching for you to say certain
answers --

A. Yes --

Q. -- to questions?

A. -- everything.

Q. At the time did you have any complaints about

Mr. Walters? Did you express any complaints to the

Court about Mr. Walters?

A. No, sir.
Q. Why not?
A. I figured with the plea there's no need, you

know, for me to talk about him because --

Q. Have you learned -- a lot of these things
that you've discussed and alleged today, are these
things that you've learned after your plea?

A. Yes, sir.
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Q. Okay. Mr. Simmons, that's all the questions
I have but please answer any the State may have for
you.
A. All right.

CROSS-EXAMINATION

BY MS. COLEMAN:

Q. Good morning, Mr. Simmons.
A. Good morning.
Q. You said you met with your attorney nine or

10 times before your plea; is that right?
A. Yes.
Q. Do you recall reviewing discovery with your

attorney? Like, the State's evidence against you?

A. No, sir -- I mean, no, ma'am. No, ma'am.
I'm sorry. I'm sorry.
0. That's fine. Did you discuss any possible

defenses with your attorney?

A. No, ma'am.

Q. Did you give.him any leads or witnesses to
investigate?

A. No, I don't think I gave him no witnesses.
Q. You waived your constitutional right to a
jury trial and to remain silent and to present
witnesses on your behalf at the guilty plea,

right? Do you remember doing that?
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A. I can't remember.
Q. Okay. Do you remember telling the plea judge
that you were satisfied with your attorney's

services?

A. Yes.
Q. And you had no complaints against him?
A. Yes.
Q. And you told the judge that no one was

promising or threatening you to plead guilty,.

right?
A. Yes.
Q. Do you remember telling the plea judge that

you wished to plead guilty?

A. That I wished to plead guilty?

Q. Yes. That you admitted that you were guilty
in this case.

A. Yes.

Q. You told the judge that you were indeed
guilty of this crime, right?

A. Yes.

Q. Do you remember agreeing with the facts that
the State presented at the hearing?

A. I don't remember any facts. I don't know
anything about the hearing.

Q. Okay. If you had gone to trial you would
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have faced up to 20 years in prison; is that right?

A. Yes.

Q. And you got 10 years for pleading guilty,
right?

A. Yes.

Q. -Would you agree that that's better than a

20-year sentence?

A. No, no years at all would be better than
that.
Q. Right. Of course. But that is one of the

reasons why you might have pled guilty, to get a
lesser sentence? A

A. Yes.

Q. One of your allegations is that the officer
made a false statement in his affidavit to obtain a
warrant and you said that he wrote that the victim
was between 11 and 14 years old, right?

A. Yes.

0. And you said that the victim was actually 12

years old; is that correct?

A. In her written statement that's what she
said.
Q. Okay. Would you agree that 12 years old is

between the ages of 11 and 14 years old?

A. Yeah. On paper, like, 11, 12, vyes.
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Q. Okay. Do you still want a trial on these
charges facing up to 20 years?

A. If I would have -- if I can get this
overturned and have that chance, I will go to a
trial, yes.

MS. COLEMAN: Thank you. No further
questions.

THE COURT: Any redirect?

MR. BOOZER: No redirect, Your Honor.

THE COURT: Thank you, Mr. Simmons. You may
step down. Mr. Boozer, you may call your next
witness.

MR. BOOZER: No further-witnesses on behalf
of the Applicant, Judge. |

MS. COLFMAN: State calls Glenn Walters.

THE COURT: Still under oath. Okay,

Mr. Walters?

THE WITNESS: Yes, sir, Your Honor.

THE COURT: Thank you.

GLENN‘WALTERS, SR., testified further under
oath as follows:

DIRECT EXAMINATION
BY MS. COLEMAN:
Qi Mr. Walters, how long have you been

practicing law?
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A. I guess probably 25 years, 25, 26 years.

Q. Do you recall whether you were appointed or
retained in this case?

A. I was retained.

Q. How many times did you meet with the
Applicant prior to his guilty plea?

A. I believe his testimony is correct; it's nine
or 10 times.

Q. Did you file any Rule Five or Brady motions?
A. Standard procedure in my office isg, one, you
file the Rule Five when you receive the
information, you provide a copy of the file to the
client. Client is then scheduled to come back in
and you tear through Rule Five or find out what
they agree with, and what they disagree with; And

that's the normal procedure.

Q. Did you review the discovery with the
Applicant?
A, As he stated, this particular case there was

an- interview, I believe, at the ARC Center because
this was a sexual abuse case. In addition to that,
he also had pictures of the young lady on his
phone. We went through that. And of course we
went through the statements and the other

information inside of the file. So we thoroughly
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went through everything.

Q. Okay. And can you briefly describe -- well,
how would you classify the State's evidence against
the Applicant? Would you describe it as
overwhelming?

A. I would describe it as overwhelming. Number
one, the ARC interview was not beneficial to the
defendant. Number two, this young lady it appears
that she developed early and was very aggressive.
And there was also, you know, pictures on his phone
of the young lady undressed. And in addition to
that, she was very candid about their relationship
and what had been going on. So her testimony was
very compelling that there was a relationship.
Moreover I gquestioned him I said, well, what are
you doing with pictures of this young lady
unclothed on your phone.

Q. And let's go into that a little bit. One of
his allegations is that you were ineffective for
failing to investigate the victim's, what he called
out-of-control behavior. The victim was 12 years
old, wasn't she?

A. I believe she was.

Q. Okay. Would you -- did you see any legal

reason to investigate her behavior?
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A. Well, the strategy that was put forward by
the defendant in this particular case was -- and I
disagreed with it. He was out on bond. There was
a restraining order where he could not return to
the home. And of course he was married to this
child's mother. What he would do is he would -- he
was still meeting with the child's mother at
various hotels they would stay in and tﬁey wouldn't
have to return to the home. He still had a
relationship with her. He'd meet her at a hotel.

He was under the impression that somehow the
mother was going to talk to the daughterx, that she
wasn't going to testify. And of course my position
was, I'm not going to be part of attempting to
suppress someone's testimony or to attempt to
change their testimony with regards to a criminalA
prosecution.

But he was self-assured that by sleeping with
the mother at various hotels this issue was under
control. And of course I made it clear that this
young lady is going to testify. They've got the
interview at the ARC Center. And in addition to
that, the prosecution's made it clear that she's
aggressively going to go after you. And sleeping

with the child's mother, your wife, I think this
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will be ineffective in attempting to suppress her
testimony and plus, I wasn't going to be part of
any type of activity to suppress testimony or
prevent someone from testifying.
Q. Okay. Did you discuss the Applicant's
version. of the facts in this case?
A. Sure.
Q. And did he present you with any possible
defenses other than attempting to suppress any
testimony?
A. As far as possible defenses, number one, he
admitted he did it. Number two, he had phone
pictures of the naked young lady on his phone.
Number three, he admitted that he was still
sleeping with the mother of the child, and it was
under control that the victim was not going to
testify. And of coursé I said I can't be a party
to that.

And, he was self-assured that everything wag
going to be okay.

And of course when it was time to plead
Minor appeared in the courtroom. And Minor
was very adamant about what she was going to do.
And of course when I was there I talked to my

client, talked to him in the back. She was outside
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here in the courtroom. And she was vefy animated.
And the meséage I got was this was not going to be
good if he -- 1if this goes to trial.

Q. Did you discuss the elements of the charges
with the Applicant?

A. Sure. We go through the elements and we went
through the evidence.

Q. Did you explain parole eligibility to him?

A. What we normally tell the client is if it's
violent and the percentage that you have to do in
jail. And, of course, just like in federal court,
we tell them we can't calculate what that will be.
We offer the percentage and I think of a violent
offense it's 85 percent. And of course with the
South Carolina Department of Corrections how they
credit people and how they achieve that, we have
nothing to do with that.

Q. Okay. Do you recall if Judge Early explained
his parole eligibility to the Applicant at the
guilty plea?

A. I'm not sure. I can't remember. I just know
if it's a violent offensé, I think it's about 85
percent.

And, at that time Judge Early would do his

"standard plea. So it wouldn't turn into -- he
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normally doesn't get into calculating and telling
people what time they're going to get out.
Normally he says it's a violent offense and you're
pleading to a violent offense.

Q. I'm going to go into the evidence a little
bit because some of his allegations, and you might
have already toﬁched on this but one of his
allegations is that there were statements by him
and other witnesses that he believes you should
have moved to suppress. Did you see any legal
reason to suppress any statements that they had
against him?

A. No. His position all along was, I did it but
she's not going to testify.

Q. Okay.

A. I said, well, we need to consider 1f you're
going to trial, if you're going to plead, but he
continued to sleep with the mother at wvarious
hotels,

Q. The cell phone that he had, you mentioned he
had photographs, incriminating photographs on the
cell phone. Did you see any legal reason to
challenge the cell phone being admitted into
evidence?

A. What we had here was, 1s they had obtained
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the information on the phone because I believe the
mother had seen the video or something of the
daughter on his phone and she contacted the

police. I think she dialed 9-1-1 or something like
that. And even while he was out on bond there was
some communication between the victim and the
defendant.

And I don't know how he obtained pictures or
what went on but I suspected that -- I was talking
as his lawyer but he had his own agenda on what he
was doing.

Q. Did you believe that if you had moved to
suppress the cell phone as evidence that would have
been successful?

A. No.

Q. Okay. The indictments, the Applicant has
alleged that the indictments should have been
challenged due to flaws in the dates on the
indictments and the facts of the indictments. Did
you see any reason to challenge the indictments in
this case?

A. No. TUnder the circumstances when the victim
appeared and she was animated and said she was
going to make it clear what he had done and there

was a possibility that he could get 10 years, we
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got to move, we got to move now. And there's a
possibility that you could get 20 years under the
circumstances.

And his wife, I'm not sure if she appeared
that day but the victim was there and she was, she
was ready to put on a show.

Q. Okay. Before the guilty plea did you review
the Applicant's constitutional rights with him?

A. Yes.

0. Did he ever tell you that he did not
understand somethiné?

A, He never stated that he did not understand.
I think he understood everything. He just couldn't
believe that the wvictim was going to actually
testify against him.

Q. Ultimately whose decision was it to plead
guilty?

A. It was his decision and all options were put
on the table as to what was available to him. He

could go to trial or he could plead. And I don't

think -- it didn't sink in until that young lady,
Minor walked in. And she was not a happy
camper.

Q. Did you agree with his decision to plead

guilty?
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A. Yes.
Q. And even today, today looking back, do you
still agree with his decision to plead guilty?
A. Yes. He's a young man. He could have gotten
20 years, but he got 10.
MS. COLEMAN: Thank you. ©No further
questions. |
THE COURT: All right. Cross-examination.
MR. BOOZER: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. BOOZER:

Q. Mr. Walters, how are you doing?

A. Fine, sir. How are you?
Q. I'm doing fine, sir. Thank you.

Did you discuss with the Applicant
challenging potential pieces of evidence or the
processes by which that evidence was obtained such
as search warrant, the cell phone and other
statements?

A. Yes.

Q. Do you know what that conversation would have
consisted of and whether it's something that he
raised or whether it was something you had raised?
A. Normally what we do is we give a copy of the

Rule Five. When you come in we go through every
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.sheet that's in the Rule Five in the information.

And we discuss the possible motions and things of
that nature. 1In this particular case he made it
clear he was still sleeping with the mother of the
child and the child wasn't going to testify.

Q. But going back to that. Did y'all have any
-- did he ever raise or did you all have any
specific and particular discussion about trying to
actually pursue suppressing the cell phone, whether
it was because the search wasn't valid or the mom
had given the phone over and she didn't have
authority to do that? Did you have any sort of
discussion?

A. We discussed every aspect of the Rule Five.
But what was disappointing was, is when he walked
in the office with the phone and he had pictures of
the victim on the phone after he was out on bond.
Q. Okay. Did you -- and you may have already
testified to this, but did you ever discuss with
him challenging the officer's statements made in
obtaining thé search warrant -- or excuse me, the
warrant for his arrest?

A. I believe the officer's name was
Patsourakis. I'm not sure -- I'm not sure.

And the objection that was raised by the
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defendant was about the age, whether she was 11 or
whether she was 12. And that was his main concern
as far as whether she was 11 or 12.

As he stated with the ARC interview where you
had the examiner asking those questions, he really
didn't want to watch it. He's right, he only
watched a small aspect of it. ©Normally if there's
a DVD you make the client sit down and watch the
entire DVD and then ask them questions about it.

He didn't want to do that.

Q. Did you actually sit down with him and review
the actual indictment itself?

A. | I know that when we were here for the plea we
went through all of the paperwork, discussed
everything. But his concern wasn't with regards to
the paperwork. He wanted to come out of the back
and see if Minor was here. And Minor was
here.- She was primed. She was ready to go.

Q. Did you have any discussion with him about
the indictment, as he testified, raised or charged
what he called sexual battery? Do you recall any
discussion about that or --

A. Well, as he stated, we met nine or 10 times.
Honestly, he wasn't concerned about the paperwork.

He just made it clear that Minor is not
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coming. She's not going to testify.

And he seemed -- he said, I have the
situation under control, you know, I'm still
sleeping with the mother of the child. I made it
clear, we can't be involved in anything that would
be trying to suppress someone from coming to Court
and testifying. But he claimed it was under
control because the mother of the child was
continuing to sleep with him while he was out on
bond.

I said, this is sort of a precarious position
to be in. You're accused of sleeping with her
daughter and she's continuing to sleep with you,
and you're telling me that this is all a house of
cards and you can walk away from it.

Q. Was there ever a plea that was set up for

August 29th to your recollection?

A. I can't remember.
Q. Did you all discuss actually having a trial?
A. We discussed the issue with regards to having

a trial and the evidence that would be presented
against him, the ARC interview, the allegations
that the young lady would make, what she was going
to testify to.

But I was told it's just not going to
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happen. She's going to -- she's not going to
testify against me. Those were his words. And my
reaction was, you know, you're playing with fire.
You're sleeping with her mother and you admitted
that you've been sleeping with the daughter. You
got things on your phone. I don't think you

understand the implications of what is going on

"here and how serious this is.

Q. I think earlier you testified that normally
you explained the violent versus non-violent aspect
of a sentence with your client. Do you recall
specifically expléining that to this particular
Applicant?

A. " I don't. I follow my standard procedure and
if I see it's violent, I'll sit down and tell them
what percentage that means. And of course
sometimes defendants want to know the exact date of
what will occur. @ And my reaction is, we don't
know. Of course, you can go to the Department of
Corrections and get into an infraction and'you can
end up staying longer.

0. Following the plea, did his family ever get
from you any materials or did you ever give to his
family any materials or files from his case?

A. I don't remember. He testified that they got
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the Rule Five information from my office. Normally
what our procedure is if someone's incarcerated and
a family mémber shows up, we'll ask them to have
that pefson that's incarcerated send us a letter
stating this person is going to pick up my file.

My staff will make a copy of it. We'll ask for
their driver's license and we have -- in our office
we have a pick-up form where you got to show your
driver's license and sign your name if you pick up
something. And if you drop something off we ask
for yéur driver's license and get a copy of
everything and say this person dropped it off,
because we've been burned before whereApeople
claimed they did something.  And I said, well, just
stop it. Just jot down who's coming in and
dropping something off or picking something up.

And if they made a request and we have the proper
information, as he stated, they would have gotten a
copy of the file.

Q. ‘But that's the office procedure. You're not
sure whether that occurred or not?

A. No. I'm not sure. If he saia they came by
and got it, evidently they followed the procedure
and picked it up if they picked_it up for him.

Q. Do you recall or was there ever -- was there
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a preliminary hearing held in this case?
A. I can't remember. I know this. Normally in
a CSC case 1if you want to embolden the wvictim to
come after you and hurt you, if they show up for
the preliminary hearihg you can get an idea of
what's going to happen at trial. But in this
particular case against my advice the defendant had
it under control.
Q. Do you know if you had that particular
discussion with him about having a preliminary
hearingé
A. We discussed every aspect of the case but he
had it under control because he was, he claimed he
was still sleeping with the mother.

MR. BOOZER: Beg the Court's indulgence, Your
Honor.

THE COURT: Yes,{sir.

(Off-the-record discussion.)
BY MR. BOOZER:
Q. Mr. Walters, in reviewing the video as was
testified to earlier, was it your recollection that
he didn't want to watch the video or could it have
been -- did you ever make a statement to him that
you in reviewing the video with him simultaneously

you thought she was -- you could already tell she
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was lying and maybe it was you that cut off the
tape?

A. I can't remember but the normal procedure
with a DUI or in this case the ARC interview, we
pop it in, the client's allowed to review it, ask
any questions. And if they object to it or
something we sit down and discuss it. But, it was
the standard ARC interview where the investigator
comes in and they start a conversation. And then
there's a discussion about what happened.

And, the client's allowed to review 1it.

It also gives you a preview of what to expect
at trial if it's going go forward. And it gives
you a flavor of what the jury is going to hear.

And that's, you know, that's the standard
procedure. We don't cut anybody off. If you Qant
to see something you can get it and if you want a
copy you file it and get it.

Q. But that's speaking, I guess, generalities.
That's your office procedure. It could have been
different, though, with Mr. Simmons?

A. I don't remember, but I certainly wouldn't

have cut him off or tried to turn a DVD off if it
was playing. When I handle federal cases the

defendant can't get a copy of any of the discovery
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so I put people in a room and let them watch a TV
or something and the paralegal has to sit there and
make sure they don't take anything. In this
particular case there was no restrictions; We
could have burned a copy of the DVD and given it to

him.

Q. Prior to the plea, did you ever have any

discussion with Mr. Simmons about what questions
the Court would be asking him to accept the plea?
A. Sure. We go through the standard guestions
about the waiver of your constitutional rights, the
questions with regards to the services provided by
your attorney, and also the questions with regards
to if he had consumed any drugs or alcohol before
the plea. And of course the last part was it
freely and voluntarily entered into. And last but
not least, are you pleading guilty because you are
guilty.

So we go through the wHole spiel and we go
forward from there.
Q. Did you ever make any suggestions to him as
to how he should answer those guestions?
A, What I do is I normally go through the
questions and if you have a question about -- they

don't do this everyday and since we do, we tend to
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rush through it sometimes. So normally what I do
is I ask them, do you have any questions about
that.

And when you start talking to someone about
giving up certain rights, you have to explain to
them what you're giving up. And then also the
judge is going to ask you this question and you can
either answer it yes or no.

And certainly sometimes they understand .and
since we do it everyday, sometimes we take for
granted that a lay person may not understand
certain terminology. So you go through it with
them and tell them what the appropriate response
will be, if you want to plead guilty.

MR. BOOZER: Thank you, Mr. Walters. That's
all I have.

MS. COLEMAN: Nothing further from the State.

THE COURT: Thank you very much.

THE WITNESS: Thank you, Your Honor.

MS. COLEMAN: The State has no further
witnesses.

THE COURT: Any objection to Mr. Walters
being excused?

MS. COLEMAN: No, Your Honor.

MR. BOOZER: No, Your Honor.
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THE COURT: Have a great day, Mr. Walters.

THE WITNESS: Yes, sir. Thank you.

THE COURT: Anything else from the State?

MS. COLEMAN: State rests.

THE COURT: Anything else from Mr. Simmons?

MR. BOOZER: Nothing further on behalf of the
Applicant, Your Honor.

THE COURT: TI'll let you know a decision in
your cése probably within the next week or two. I
don't normally take long on these things. We'll
let you know within the next week or so my
decision. Okay, Mr. Simmons?

THE APPLICANT: All right.

THE COURT: Thank you very much. Is that it
for you, Ms. Coleman?

(Off-the-record discussion.)

END OF CASE: 11:42 P.M.
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
COUNTY OF BARNWELL )  SECOND JUDICIAL CIRCUIT
)
Joseph Q'neal Simmons, #362201, ) 2015-CP-06-00153
)
Applicant, )
) @ =2 M
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) ORDER OF DISMISSEE:: & ©
) CR ol ©
State of South Carolina, ) a5 =
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Respondent. ) <5 w8
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This matter comes before the Court by way of a post-conviction relief (PCR) application
filed on May 5, 2015_. Respondent submitted its Return and Motion for a More Definite
Statement on July 23, 2015. An evidentiary hearing into the matter was convened on September
21, 2016, at the Aiken County Courthouse. Applicant was present at the hcaring and was
represented by Lance Boozer, Esquire. Respondent was represented by Assistant Attorney
General J uiie A. Coleman of the South Carolina Attorney General's Office.

L PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Barnwell County
Clerk of Court. Applicant was true bill indicted during the February 2014 term of the Barnwell
County Grand Jury for criminal sexual conduct with minor — second degree (2014-68-06-’
0b0081). Applicant was represented by Glenn Walters, Sr., Esquire. On November 17, 2014,
Applicant pled guilty as indicted without negotiations or recommendations before the Honorable

Doyet A. Early, II. Judge Early sentenced Applicant to a ten year term of imprisonment.

Applicant did not appeal his conviction or sentence.
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Applicant filed a timely application for post-conviction relief on May 5, 2015.
II.  ALLEGATIONS
In his current application, Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. Ineffective Assistance of Counsel

a. Failed to move lo suppress cvidence under the Fourth Amendment.
b. Failed to move to quash the indictment. '
2. [nvoluntary Guilty Plea

a. Plea counsel did not advise Applicant with all the facts before this
guilty plea.
II. GUILTY PLEA TRANSCRIPT
Before the evidentiary hearing on September 21, 2016, Respondent informed this Court
that the transcript from the guilty plea was no longer in existence and needed to be
reconstructed.” Respondent presented testimony from Susannah M. Ringler, Esquire, who
prosecuted the case, and Glenn Walters Sr., Esquire, who were both present at the plea. After
testimony was presented, this Court found that the guilty plea record had been reconstructed.
IV. SUMMARY OF RELEVANT TESTIMONY PRESENTED
At the PCR hearing, Applicant testified on his own behalf. Respondent présented
testimony from Plea Counsel Glenn Walters, Sr. (hereinafter "Plea Counsel”).
Applicant
Applicant testified that he hired Plea Counscl to represent him sometime in January or
February of 2013. He stated that he met with Plea Counsel nine or ten times before his guilty

plea at his office because he was out on bond. He stated that he did not recall reviewing

discovery, - discussing any possible defenses, or giving his attorney any potential leads to

1 The transcript from Applicant's guilty plea was lost and could not be recojuyed.
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investigate. Applicant stated that he faced a twenty year sentence if he had gone to trial, but he
pled guilly and received a sentence of ten years imprisonment.

Applicant testified that Plea Counsel never tried to defend him. He stated that they spent
one hour or less in each meeting and they never discussed his case. He stated that they never
discussed defenses or evidence except for the interview of the victim and the psychiatrist. He
stated that he told Plea Counsel that he wanled to go (o trial because he was innoceat. Applicant
stated that Plea Counsel never explained to him the time that he faced, which led him to plead
guilty involuntarily.

Applicant stated that Plea Counsel failed to file a pretrial motion to suppress his cell
phone, which was confiscated without a warrant. He stated that Plea Counsel never explained
why he did not move to suppress it, and if he had, Applicant would have challenged this
evidence and gone (o trial. Applicant testified that Plca Counsel was ineffective for failing to
challenge a false statement in the arrest warrant and the officer's affidavit to obtain the warrant—
the officer said that the viclim was between the ages of cleven and fourteen, bﬁt the victim
actually admitted that she was twelve years old. However, Applicant agreed that the age of
twelve is, in fact, between the ages of eleven and fourteen.

Applicant testified that the indictments were improper because they did not sufficiently
state the elements of the crime and because the dates were different from the arrest warrant. He
stated that he wanted Plea Counsel to investigate the background of the twelve year old victim to
see what kind of person she was, because she was an out-of-control teenager and he got all the
blame for the crime because he was an adult.

Applicant stated that Plea Counsel never explained his parole eligibility to him. He stated

that if he had known about his parole eligibility he would have gone to trial rather than plead.

Page 3 of 12 G

119

e b Sonigu s

e e b o




Ppw—y

A w8 v e

e A AL i et e g b 28 9 AT O S

4 at mIs ads Fetmbe lemtes o Uemed

120

Applicant further stated that Plea Counsel told him that he could not file a PCR application. He
stated that he never wanted to plead guilty, but Plea Counsel told him he had to.

Plea Counsel

Plea Counsel testified that he had been practicing law for twenty-five years. He stated

that he was retained in this case and he met with Applicant about nine or ten times. He testified
that his standard procedure is to file Rule 5 and My motions and send a copy to his clients, and
he did that in this case. Plea Counsel stated that they discusséd the elements of the charge and
Applicant'’s version of the facts. He stated that he reviewed the evidence with Applicant,
including the pictures of the victim from his cell phone and the interview statement on videotape.
He explained that they began to review the videotape, but Applicant did not want to watch it, so
they turned it off. He stated that he placcd no restrictions on Applicant viewing this video; he

could have burmed a copy for himsclf if he had wanted to.

Plea Counsel testified that they did not have any good defenses to pursue because .

Applicant admitted to him that he committed the crime and he had pictures of the victim on his
cell phone. He explained that, before the guiity plea, Applicant told him that he was still slceping
with the mother of the victim, and Applicant's strategy was to have the victim's mother talk the
victim out of testifying at trial. Plea Counsel did not agreed that this was going to be a successful
strategy; he did not want to attempt to change or suppress anyone's testimony. Plea Counsel
stated that Applicant was convinced that the victim would not testify against him, but he was
incon;rect; the victim was very aggressively willing to testify against him at trial.

Plea Counsel described the State's evidence against Applicant as ovefwhelming. He

stated that, ultimately, it was Applicant's decision to plead guilty. Plea Counsel stated that he
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agreed with that decision, and he still belicves that it was in Applicant's best interest to plead
guilty.

Plea Counsel testified that the arrest warrants and the indictments were never at issue in
this case. He stated that he saw no legal reason to challenge the facts or the dates of these
documents. Plea Counsel testified that he saw no legal rcason to challenge the admission of
Applicant's cell phone. He stated that he saw no legal reason to investigate the twelve-year-old
victim's "out of control” behavior. He recalled that he did explain parole eligibility to Applicant.
Plea Counsel stated that there was no reason to move to suppress Applicant's statement or any
other witness statements. He stated that ke did not tell Applicant that he could not file a PCR
application, and even if he had said that, Applicaat clearly did file an application,

V.  APPLICABLE LAW

In a post-conviction relief action, the applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a .ground for relief, the Applicant must
prove that “counsel’s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, (1984); Buder, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
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Courts use a two-pronged test in evaluating allegations of ineffective assisténoe of
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its “reasonableness under professional norms.”
Q;tm, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the prdceeding would have been different."
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty pleas, the Applicant must
show that there is a reasonable probability that, but for counsel‘s; alleged errors, he would not
have pled guilty and ‘would have insisted on going to trial. Hill v. Lockhart , 474 -U.S. 52, 106
S.Ct. 366 (1985).

V1. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the rele;rant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985).

As a matter of general ilf)préssion, this Court finds Applicant’s testimony and assertions
to be not credible. In contrast, this Court finds Plea Counsel’s testimony to be credible and
persuasive. These credibility findings have been applied to the Court’s findings and conclusions
set forth below.

INEFEECTIVE ASSISTANCE OF COUNSEL

Applicant alleges Plea Counsel was ineffective in his advice surrounding his guilty plea.

In posi-conviction relief cases, an applicant asserting a constitutional violation must frame the
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issue as one of ineffective assistance of counsel. See Al-Shabazz v. State, 338 S.C. 354, 363, 527

S.E.2d 742, 747 (1999) (citing Drayton v. Eval, 312 S.C. 4, 9, 430 S.E.2d 517, 520 (1993)). An
applicant who pleads guilty on the advice of counsel may collaterally attack the plea only by
showing that (1) counsel was ineffective and (2) there is a reasonable probability that but for
counsel’s errors, the applicant would not have pled guilty and would have insisted on going to
trial. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001) (citations omitted). An
applicant alleging his guilty plea was induced by ineffective assistance of counsel must prove
that counsel's advice was not "within the range of competence demanded of attorneys in criminal
cases.” Hill v. Lockhart, 474 U.S. 52, 56, 106 S. Ct. 366, 369 (1985).

Applicant has failed to meet his burden in proving Plea Counsel was ineffective in any
regard. This Court finds that Plea Counsel properly relayed the State's plea negotiations and went
over the discovery with Applicant, as well as fully explained the possible outcomes in
sentencing.

Furthermore, this Court finds that Applicant has not shown that he was prejudiced by any
of Plea Counsel's actions as he has failed to show that he would not have pled guilty but would
have gone to trial but for Plea Counsel’s actions. Accordingly this allegation must be dismissed.

Failure to move to suppress evidence

Applicant alleges that Plea Counsel was ineffective for failing to move to suppress the
evidence against him. This allegation is meritless and must be denied.

Plea Counsel credibly testified at the evidentiary hearing that he saw no issucs with the
evidence against him. There was no reason to move (o suppress Applicant's cell phone or the
photos from it or any of the witnesses' statements. There was no reason (o investigate the victim's

alleged "out of control” behavior because this could not be used as a defense; the victim was only
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twelve years old. Any motions to suppress this evidence would have been unsuccessful, and thus
cannot be prejudicial.

Applicant has failed to prove that Plea Counsel was ineffective in any regard to this
allegation and that any failure to object prejudiced him, and this allegation is denied and
dismissed with prejudice.

Failure to move to quash the indictment

Applicant has failed to present any probative evidence that any of Plea Counsel’s
inactions in regard to this allegation were ineffective and prejudipial, and this allegation is denied
and dismissed with prejudice.

This Court finds that the indictment in this case was properly executed and fully
explained all elements of the charge. The victim was twelve years old when the crime was

committed, which falls between the eleven-to-fourteen year age i'ange required of this charge by

S.C. Code Ann. § 16-3-655 (1976). This Court finds Applicant was true bill indicted during the

February 2014 term of the Barnwell County Grand Jury, and there was no legal reason for the
indictment to be quashed. Plea Counsel was not ineffective for failing to move to quash this
indictment. |

Furthermore, Applicant has failed to prove any prejudice from Plea Counsel's choice not
to move to quash the indictment. Even if the indictment had been quashed based on some error,
Applicant could have been re-indicted and taken to trial. This Court finds that Plea Counsel’s
choice not to move to quash would not have changed Applicant's decision to plead guilty, and
thus Applicant has failed to prove prejudice.

Because Applicant has failed to meet his burden of proof _for both prongs on the

Strickland test, this allegation is denied and dismissed with prejudice.
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OVERWHELMING EVIDENCE

Applicant cannot meet his burden to show that he was prejudiced by any alleged

deficiencies because there is overwhelming evidence of his giu'lt. See Franklin v. Catoe, 346 S.C.

563, 570 n. 3, 552 S.E.2d 718, 722 n. 3 (2001), cert. denied, 535 U.S. 1114, 122 S.Ct. 2332, 153

L.Ed.2d 162 (2002) (finding overwhelming evidence of guilt negated any claim that counsel's
deficient performance could have reasonably affected the result of the defendant's trial); Geter v.
State, 305 S.C. 365, 367, 409 S.E.2d 344, 346 (1991) (concluding reasonable probability of a
different result does not exist when there is overwhelming evidence of guilt); ¢f. Ford v. State,
314 S.C. 245, 248, 442 S.E.2d 604, 606 (1994) (holding respondent failed to ‘prove prejudice
from trial counsel's failure to request an alibi charge where there was overwhelming evidence of
guilt).

Applicant had explicit photographs of the twelve year old victim on his cell phone that
were going to be used against him at trial. There was a videotaped statement of the victim being
interviewed by a psychiatrist, and the victim was "very aggressively” willing to testify against
him at trial.

Applicant did not dispute the accuracy of thé evidence against him. This is clearly
overwhelming evidence of Applicant’s guilt. As a result, Applicant can show no prejudice from
any of the allegations raised in his PCR application as no deficiency on behalf of Plea Counsel
could havc reasonably changed the outcome of trial, and this Court finds that this application
should be denied.

INVOLUNTARY GUILTY PLEA

Applicant argues his plea was not given freely and voluntarily. This Court finds

otherwise and concludes that Applicant's plea was entered frecly and voluntarily. To find a guilty
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plea is voluntarily and knowingly entered into, the record must establish the defendant had a full
understanding of the consequences of his plea and the charges against him. Boykin v. Alabama,
395 U.S. 238, 89 S. Ct. 1709, 23 L.Ed.2d 274 (1969). Defendant's knowing and voluntary waiver
of statutory or constitutional rights must be established by a complete record, and "may be
accomplished by colloquy between court and defendant, between court and defendant's counsel,
or both.” Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000) (citing State v. Ray, 310
S.C. 431, 437,427 S.E.2d 171, 174 (1993)). A guilty plea is a solemn, judicial admission of the
truth of the charges against an individual; thus, a criminal inmate's right to contegt the validity of

such a plea is usually, but not invariably, foreclosed. Dalton v. State, 376 S.C. 130, 137-38, 654

S.E.2d 870, 874 (Ct. App. 2007) (citing Blackledge v. Allison, 431 Us. 63, 97 S. Ct. 1621, 52
L.Ed.2d 136 (1977)). Therefore, statements madc during a guilty plea should be considered
conclusive unless a criminal inméte presents valid reasons why he should be allowed to depart -
from the truth of his statements. Crawford v. United States, 519 F.2d 347 (4th Cir.1975).

Apblicant claims his pleé was given involuntarily bec;ause Plea Counsel failed to advise
him on parole eligibility and did not fully advise him of the facts before his plea. This Court
finds that the record reflects that Applicant was fully advised of the rights he was giving up by
pleading guilty. Applicant presented no credible evidence as to why he should be able to depart
from his statements at the plea hearing. This Court finds very credible Plea Counsel's testimony
that he advised Applicant of all facts and risks of pleading guilty, including parole eligibility.

The record reflects Applicant fully admitted his guilt to the plea court. “A guilty plea
constitutes a waiver of nonjurisdictional defects and claims of violations of constitutional riths."
w, 410 S.C. 456, 467, 765 S.E.2d 123, 129 (2014) (citing State v. Rice, 401 S.C.

330, 331-32, 737 S.E.2d 485, 485-86 (2013); Hyman v. State, 397 S.C. 35, 44, 723 S.E.2d 375,
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379 (2012)). Notably the South Carolina Supreme Court has held "[a] guilty plea represents a
break in the chain of events which has preceded it in the criminal process.” Id. (citations
omitted). "When a criminal defendant has solemnly admitted in open court that he is in fact
guilty of the offense with which he is charged, he may not thereafter raise independent claims
relating to the deprivation of constitutional rights that occurred prior to the entry of the guilty
plea.” 1d. (citing Rice, 401 S.C. at 332, 737 S.E.2d at 486). Therefore, this Court finds the plea
judge cormrectly found Applicant’s plea was freely, voluntary, and intelligently made.
Accordingly, this allegation must be denied and dismissed with prejudice.
ALL. OTHER ALLEGATIONS

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument, or evidence al the hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

VII. CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that Applicant must file and serve a notice of appeal within thirty days
from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-

conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
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review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the application for Post-Conviction Relief is denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

ANDITISSOORDEREDthisq‘ dayof__NOV__,2016.

2 foerd

RoBERT E. HoOD 3y
Presiding Judge
Second Judicial Circuit

‘Q-'f A " ™ South Carolina
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) CRIMINAL SEXUAL CONDUCT WITH MINOR,
COUNTY OF BARNWELL ) SECOND DEGREE

)

§ 16-03-0655(2)

At a Court of General Sessions, convened on February 24, 2014, the Grand

Jurors of Barnwell County present upon their oath:

That JOSEPH ONEAL SIMMONS did in Barnwell County on or between
December 19, 2009 and December 10, 2012, commit the crime of Criminal Sexual
Conduct with a Minor in the Second Degree, in that the Defendant did commit a sexual
battery upon - a minor who was fourteen (14) years of age or less, but who
was at least eleven (11) years of age at the timé of the incident. All in violation of §16-

3-655 of the Code of Laws of South Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

%/ﬂ//o@w/ A

. STROM THURMONM, SOLICITOR

provided.




WITNESSES . DOCKET NO. 2014GS0600081

Williston Police Department The State of South Carolina

Joey Patsourakos ‘ - County of Barnwell

Law Enforcement Case #: 12-12-3064

- COURT OF GENERAL SESSIONS

ARREST WARRANT NUMBER FEBRUARY TERM 2014
2012A0620300105
THE STATE
VS.
JOSEPH ONEAL SIMMONS
ACTION OF GRAND JURY

e Bl

. CDR #: 0396

Foreperson of Grand Jury /1 A
Date: February 24, 2014 ' U ' : Indictment for
VERDICT '

CRIMINAL SEXUAL CONDUCT WITH

MINOR, SECOND DEGREE
§ 16-03-0655(2)

Foraperson of Pefit Jury J. STROM THURMOND, SOLICITOR

Date:
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