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STATEMENT OF ISSUES ON APPEAL

. WHETHER THE TRIAL COURT PROPERLY DISMISSED APPELLANT’S
COMPLAINT BECAUSE IT IS BARRED BY RES JUDICATA. )

. WHETHER THE TRIAL COURT PROPERLY DISMISSED APPELLANT’S
COMPLAINT BECAUSE APPELLANT’S CLAIM IS BARRED BY
COLLATERAL ESTOPPEL. o

. WHE.THER‘THE TRIAL COURT PROPERLY DISMISSED APPELLANT’S
COMPLAINT  BECAUSE APPELLANT’S CLAIM IS BARRED BY THE
STATUTE OF LIMITATIONS. ’

. WHETHER THE TRIAL COURT PROPERLY DISMIéSED APPELLANT’S
COMPLAINT BECAUSE APPELLANT’S CLAIM IS LEGALLY DEFECTIVE.

. WHETHER THE TRIAL COURT PROPERLY DISMISSED APPELLANT’S
COMPLAINT BECAUSE RESPONDENTS ARE ENTITLED TO SOVEREIGN
IMMUNITY UNDER THE SOUTH CAROLINA TORT CLAIMS ACT.



- STATEMENT OF THE CASE

Appéllant pled guil’?y to murdering Eula Fields in York County, South Carolina, and on
‘March 24, 1961 was sentenced to conﬁnement for life. " (R. pp. 65-68). On June 17, 1971,
Appellant was granted parole. (R. p. 51, line 3). His parole was revoked on -August 20, 1975.
(R. p- 51, lines 3-4). Apnellant was gfanted parole a second time on Jenuary 20, 1982 and was
declared an absconder on Jannary 12, 1983. (R.p. 51, lines 4-6; R. pp. 69-71). On July 24, 1985,
Appellant was‘ apprehended and his revocation of parole affirmed by the parole board. (R. pp. 69-
| 71). Appellant served an additional tnventy-two (22) years. Apnellant was paroled for a third tirne
-in 2007. (R.p. 2, iines 12-17; R. pp. 69—71). Appellant currently remains out on parole.
~ Between 2003 and 2016,‘Appellant filed actions in both state and federal eourts against
the State of South Caroline and the South Carolina Department of Probatien, Parole and Pardon
Services relating to the length of his sentence and his continued parole supervision. Appellant
has repeatedly asserted that when he was convicted in 1961, a life sentence was ljmited toa term
.of‘ thirfy yeere. (R. p. 62, lines 1-3.).. Appellant incorrectly relies upon a 1942 Annual Report of
the South Carolina Attorney General ’in nvhieh the Attorney General expresses guidance to the_
Director of the South Carolina Probation and Parole Board as to when it “may” eonsider granting
| parole.‘ (R. pp. 76-78). |
4 Appellant’_s Prior Actions
On October 22, 2003, Apnellant fileda post-conviction relief application contending tnat:
“The statute obf limitations has_ run out on_the sentence.” (R. p. 23; line 18). That action was
dismissed as successive and time barred by the Honoranle Judge Lee S. Alford. (R. p 26, lines
7-8; R. p. 27, line 1).

In a 2007 habeas corpus petition, Erwin v. State, C.A. No.: 6:07-959-RBH (2007),
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Appellant ¢ontencie‘d that: “At the rime petitioner received his life sentence, the»a'moun.t of time
to be served on a life sentence was thirty years with some or most defendants actually serving 12
years.” (R. p.g4, lines 29-31). Uniterl States District Judge R; Bryan Harwell granted’the State
- of So.uth‘ Carolina’s motir)n for summary judgment by order of February 28, 2008. (R. pp. 48-
49). | | |
“In A20'09, Appellant filed another application for post-conviction relief. l;?rwin v. South
. Carolina, '2009—CP-46-4556. The court found Appellant’s claim barred by res judicata noting |
that: “The Ar)plicant sr)eciﬁr:ally raised the allegation thét ‘the statute of limirations has run dut
on [his] seint‘e.nc'e in his 2003 PCR vap'plication'” and that the Court had denied lthe application
“because it found “no mérit'to hrs-cléims.” (App. R. p. 6, 1ines20-22). | |
" In Erwin V. Stcrte, C.A. No.: 6:11-cv-01070-RBH (2011), Appellant ﬁlerl anothgr habeas
corpus petition again contérlding that the “statute of limitations- has ‘run out’ on sentence.” (R. p.
46, lines 1-3). Trie United States District. Court dismrssed ‘rhe petition_with(éut prejudice. (R. p.
42, lines 37-39).
Yet again, 4in'Erw_i‘n v.. Sta.te,_' C.A. No.: 6:11-cv-02146-RBH (2011), Appellant corltended,
“the statute of lirrlitatiorls has run out on sentence.” (R. p 46, line 15-p. 41, line‘2).- The United
N States District Court for the District of Sourh Carolina again dismiséeci Appellant’s habeas corpus
petition without prejudice. (R. p. 39, lines 37-39). |
In 2012, Plaintiff filed a federal civil rights action against these Respondents contending
-that his life éentence was really a sentence for thirty years and that he had been improperly
confined for more than thirty years. By order datéd February 12, 2013, the United States District ’
Court dismissed the Complaint because the Eleventh Amendment barred the claims. Erwin v.

South Carolina Dept. of Probation, Parole & Pardon Serv., No. 6:12-3457-RBH-KFM. (R. pp.
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19213 R. p. 17, line 85-p. 18, line 4).

Appellant filed yet another petition for habeas -corpus. in.2vOl2. Erwinv. State, C.A. No.:
6:12-cv-.00437-RBH (2012). He again contended that his life sentence is really a sentence for
thirty years and that his sentence had expired. (R. p. 33, lines 3-7). The United States District
~ Court once eigain dismissed Appellant’s habeas corpus petition. (R. pp. 28-29).

In 2013, Appellant ﬁleti a state court tort action in the Spartanburg County Courtof
Common Pleas against ‘both of these Respondents asserting the same allegations that he asserts
in this case. Erwin v. South Carolina Dept. of Probation, Parole & Pardon Serv. et.al., 2013 CP-
42-4133. The trial court in that case nltimately dismissed Appellant’s Complaint finding that: (1)
Appellant’s Complaint tailed to state facts sufficient to constitute a cause of action; (2) the statute
of limitations barred his claims; (3) his claims were'ba.rred by res judicate; (4) his claims were
barred by collateral estoppel; and (5) his claims were barred by‘ the South Carolina Tort Claims
Act. (R. pp. 1.0-16). Appellant did not file notice of appeal from that order but instead filed this
lawsuit.’ | | | |

Current Action

- This Action presents yet another similar lawsuit in which Appellant contends that his life
sentence is really a sentence of thirty years and that he should not be on continued parole
s;upervision.. On August 15, 2016, Appellant filed this 'Cemplaint. (R. pp. 59-81). Respondents
were served witn the Summone and Cornplaint on September 15, 2016. On October 17, 2016,
Respondents filed a motion to dismiss. (R. pp. 82-86). Respendents also sought eanctions and
injunetive relief given the excessive an(t duplicative nature.of Appellant’s laWsuits. (R. pp. 82-
86).

On November 17, 2016, the trial court held a hearing on Respondents’ motions. The trial -
. _ 4



_court issued an order dated December 7, 2016, dismissing Appellant’s action. (R. pp. 1-9). The
trial court ruled that Appellant’s claim had (pr‘eviously been adjudicated and: is barred by res
: judicata. R.p. 5, lines 8-10). The-trial court also concluded that Appellant has raised this issué_
previously and that the issue had been actually and neceégaﬁly 1itigated in prior actions and was
therefore barréd under the doctﬁne of collateral éstoppel. (R. p. 5, lines 20-22). Additionally,
the court dismissed the claim bécause Appellant’é claim is barred by the applicable statute of"
limitations, fails to raise a cog_nizab.le legal claim, and is barred by the exceptioné to tﬁé waiver.
of sovereigﬁ immunity contained in the SQufh Carlolina.Tort Claims Act. (R. p. 6, line 30-p. 7,
line 1; R. p. 7, lines 22-23). The trial court aléo granted Respondents’ motion for sanctior.lsw under
the Soutﬁ Carolina Frivolous Ci-vil Prqceedings Saﬁctions’Act because Appellant’s claim is

repetitive and frivolous. (R. pp. 8-9). On December 12, 2016, Appellant filed notice of appeal.



ARGUMENTS

- I..  THE TRIAL COURT CORRECTLY CONCLUDED THAT APPELLANT’S C_LAIM IS
- BARRED BY RES JUDICATA. :

The trial court properly detéfmined that Appellant’s claim is barred by re‘s judicata because
it invc;lves‘the ‘same partjes — the State and the Department of Probation, Parole and_ Pardon
Services — that have been involved in ofher actions filed By Appellant. Likewise, the claims arise
Vout of the same transaction or occurrence that was the subject of a prior actién'betweén those
| parties — Appellant’s flawed contention that his life sentence is reaiiy a sentence of thirty years.
See Plum Creck Dev. Co. Inc.v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106, 109 (1999).
While Appellant believes that a héaring on the “merits of his aétions” has never occurred, his claim
presents only a legal question — whethgr his life sentence was really a thirty-year sentence — and
that legal question has been repeatedly addressed.

- Asis evident from the prior actioﬂs filed by Appéllant in state and federal courts, Appellant
has repeafedly raised the same issue - that his life sentence for murder is really a éen_tence of thirty
years. Every action that Appellant filed has included the State of South Carolina as a party. In his
2013 tort action filed in the Spartanburg_.Court of Common Pleas, Appellant'sued bo.th of these
same Respondents asserting tﬁe very saﬁe claims and his claims were fully 'adjudicated in that
case. This issue involving these same parties has been adjudicated and Appellant’si claims .are
barred by rel-s judicata.

The trial court here properly determinéd that Plaintiff’s contention” that ‘he was really
sentenc‘ed to only thirty years has been addressed repeatedly. Thé trial court properly found his

claim barred by res judicata and the-decision should be affirmed.



II. THE TRIAL COURT PROPERLY DETERMINED THAT APPELLANT’S CLAIM IS
BARRED BY COLLATERAL ESTOPPEL. '

A party asserting collateral estoppel as a defense must demonstrate that “... the issue in the
present lawsuit was: (1) actually litigated in theipn'or action; (2) directly determined in the prior
action; and (3) necessary to support the prior judgment.” Carolina Renewal, Inc. v. South Carolina
DOT, 385 S.C. 550, 554 684 S. E.2d 779 (Ct. App 2009). Appellant has raised the same issue in
-numerous proceedings since 2003. Because the issue of length of sentence has already been
actually and necessarily litigated in previous actions, Appellant is precluded from raising the same
claim in this subsequent action. Richburg v. Baugkman, 290 S.C. 43, 351 SE2d 164 (1986).
Accordingly, the decision of the trial court dismissing Appellant’s claim should be affirmed.

I11. THE TRIAL COURT PROPERLY DETERMINED THAT APPELLANT’S
COMPLAINT IS BARRED BY THE STATUTE OF LIMITATIONS. -

Any action brcught puisuant'to the South Carolina lTort Claims Act, like this Action, is
barred unless commenced within two years after the date the loss was or should have\been
discovered S.C. Code § 15- 78 110 (1986). The discovery rule applies to cases brought pursuant
- to the South Carollna Tort Claims Act. See Young v. South Carolma Dep'’t of Corrections, 333
S.C. 714, 511 S.E.2d 413 (Ct.. App. 1999). Accordingly, the two- -year statute of limitations runs
'. from the date that Appellant either knew or should have known by the exercise -of reasonable
diligence that a cause of action arises from the wro_ngful conduct of Respondents. Bayle v. South
Carolina Dep’t of Trans., 344 SC 115, 542 ‘S.E.2.d 736 (Ct. App. 2001).

It is abundantly clear here that prior to August 15, 2014 (two years before this action was
filed), Appellant believed that his life sentence was really a sentence of thirty years and that he
should no longer be under parole supervision. As evidenced by his many prior lawsuits, Appellant

has raised this issue constantly since 2003. Since at least 2003, Appellant has known that the State



of South Carolina and the South Carolina Departfnenf of Probation, Parole and Pardon Services
believe that he Was sentenced for life and not for thirty years. His claim accrued many years ago
and it is barred by the statute of limitations! The decision of the trial correct was correct and should
be afﬁrrned. | |
IV.  APPELLANT’S CLAIM IS LEGALLY DEFECTIVE

Appellant’s claim of false impri'sonment' is legally flawed. To prevail under a false _
| impfi-so‘hment t'helory, a plaiﬁtiff must establish that: (1) the -defendant'res.;crained him; (2) the
restrai‘r‘it was intentional; and (3) the restraint was unlawful.' A"rg"oe v. Three Rivers Behavioral
Health,vL.L.C., 392 S.C. 462, 473, 710 S:E.2d 67, 73‘(2011-). Appellélnt;s ‘Complaint féils to
establish these required elements because Appellant ihcorrectly presuﬁes that his life sentence
was really a thirty-year sénténce. |

Appellant admits that he pled guiify to murder in 1961 and received a lifé sentencé. (R. h
ppP. 65—68). However, Appellant incorrectly éfgues that his life sentence is actually a thiﬁy—year .
éentence baééd upon his flawed reading of a 1942 bpinion éf the Soutl:Carolina Attorney General. |

| The statute i‘n effect at the time 6f his guilty plea provided: | |

Whoever is guﬂty of murder shall suffer the punishment of death; provided,

however, that in any case in which the prisoner is found guilty of murder the jury

may find a special verdict recommending him to the mercy of the court, whereupon

the punishment shall be reduced to imprisonment in the penitentiary with hard labor

during the whole lifetime of the prisoner.

S.C. Code §16.52 (1952)

On thé issue of continued parolé supervision, the South Carolina Code required parble to
the end of the prisoner"s sentence:

Any prisoner who sﬁall have been p.aroled shall be subject during the femainder of

his original term of imprisonment, up to the maximum, to the conditions and

restrictions imposed in the order of parole or by law imposed. Every such paroled
prisoner shall remain in the legal custody of the Board and may at any time on the

-8



6rder of the Board I)e imprisoned as and where therei.n designated.

S.C. Code §55-614 (1952). |
Appellant’s term of imprIso_nmenI was life and he is subject to parole for his lifetime..

In 1942, the South Carolina Attorney General addressed an inquiry from the Director of
the South Carolina Probation & Parole Bdar_d regarding when a prisoner éould first be considered |
for parole by the Board. Because a life senfence has no defined térm, the question arose how to
éalculate the‘ first date of parole eligibility. In this context, the South Carolina Attorney General
wrote: | |

_If the prisoner is a life termer, he'is treated as if his sentence had been for thirty
-years. Ifthe life termer’s sentence had been for thirty years then when he shall have

sefved one-third of a thirty year sentence, plus five years, minus three years allowed

for good time, the life termer would be entitled to have his case considered. That

is the life-termer will have to serve at least twelve years of his life term sentence.

(R. pp. 76-78). |

The Attor.ney'General offered no opinion that someone sentenced to life had only to serve
a total of thirIy years nor did he offer:any opinion that one seﬁtegcéd to life woﬁld no longer be
under. parole sup.ervis.ion after serving thirty years. Appellant mIsconstrues the opinion and the
'statutes. The ﬁ'ial court properly coné:luded that Appellant’s Complaint states no valid legél claim.

AcCordingly,.the decision of the trial court must be affirmed.

V. RESPONDENTS ARE ENTITLED TO SOVEREIGN IMMUNITY UNDER THE
SOUTH CAROLINA TORT CLAIMS ACT.

The Trial Court also properly concluded that Appellant’s tort claim is barred under the
exceptions to the limited waiver of sovereign immunity in the South Carolina Tort Claims Act.
(R. p. 7, lines 21-22). Under the Act, a governmental ehtity is not liable for losses resulting from:

(2) administrative action or inaction of a legislative, judicial, or quasi-judicial
nature; :



(3) execution, enforcement, or implementation of the orders of any court or
execution, enforcement, or lawful implementation of any process; '

(4) adoption, enforcement, or compliance with any law or failure to adopt or
enforce any law, whether valid or invalid, including, but not limited to, any charter,
provision, ordinance, resolution, rule, regulation, or written policies; and

(21) the decision to or implementation:of release, discharge, parole, or furlough of

any person in the custody of any governmental entity, including but not limited to-

a prisoner, inmate, juvenile, patient, or client or the escape of these persons.

S.C. Code §15-78-60 (2), (3), (4), 21)

As the trial court correctly concluded, it is apparent that the parole of Appeilant and
implementation of his sentence as ordered by the court at the time of his guilty pléa falls within
these exceptions to the waiver of sbvereign immunity. Acéordingly, AppelIant’s claim is _barred
and the decision of the trial court should be affirmed.

CONCLUSION

For the reasons stated above, this Court must affirm the Order of the trial court dismissing

“

Appellant’s Complaint.

Respectfully submitted,
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