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STATEMENT OF ISSUES ON APPEAL

Did the circuit court err in excluding the testimony of Plaintiff’s expert; Jay Phillips, on the

ground that Mr. Phillips’ testimony lacked an appropriate foundation?

Did the circuit court err in directing a verdict for defendant on Plaintiff’s cause of action for
false arrest on the grounds that (A) Plaintiff’s arrest was not based on a facially invalid
warrant even though the officer who obtained the warrant withheld information from the
magistrate that would have precluded a finding of probable cause and (B) the conclusion that
the warrant was valid as a matter of law?



STATEMENT OF THE CASE

| _On' April 24, 2014, Plaintiff Russell Shane Carter brought suit against Defendant Bruce
Bryaﬁt, as representative for the York County Sheriff’s Depaftment, alleging false arrest and |
malicious prosecution. On August 1, 2014, Defendant answered, generally denying the allegations’
and asserting immunity under the South Carolina Tort Claims Act, the common law doctrine of
sovereign immunity, and various other general defense-s.

On April 23, 201 5, the court entered a scheduling order. On July 20,2015, Defendant moved
for summary judgment as to all claims and on November 25, 2015, the circuit court denied the
motion. Defendant moved the court to alter or amend the judgment, asserting among other things
that, in support of his false arrest claim, Plaintiff erroneously relied upc;n the Court of Appeals’
decision ih Gistv. Berkeley County Sheriff’s Dept., 336 S.C. 611, 521 S.E.2d 163 (Ct. App. 1999),
which Defendant contended was wrongly decided. Plaintiff filed a return to the mo;tion and on
January 27, 2016, the circuit court denied the motion.

The matter was tried on November 7 th;ough 9, 2016. At the close of Plaintiff’s case, the
circuit court directed a verdict in favor of Defendant on the false arrest cause of action, holding the
arrest was not based on a facially invalid warrant. The court permitted the malicious prosecution
claim to proceed. The jury returned a verdict for Plaintiff for $150,000.00.

On November 18, 2016, Defendant moved for a judgment notwithstanding the verdict or,
alternatively, a néw trial absolute. On December 5, 2016, the trial court entered an order denying
Defendant’s post-trial motions.

On December 29,2016, Defendant filed and served é notice of appcgl. Plaintifffileda ser\;ed

a notice of cross-appeal on January 3, 2017. This brief addresses only Plaintiff’s cross-appeal.
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- FACTS

The incident giving rise to Plaintiff’s arrest occurred Apr11 25,2012, (Tr. p. 69, 1. 2-5, 13-
15) Plaintiff lived in the home he rented with his wife, his chlldren and his grandmother, who was
87-years old at the time. (Tr. p. 62,1. 11 - p. 63, 1 4;p.129,1.24 - p. 130,1. 1; p. 181, 1. 24-- p. 182, |
L. -5; p- 187, 11. 7-8). Plaintiff’ s wife, Dawn Carter, was eight months pregnant at the time. (Tr. p. 57,
11. 9-14; p. 187, 11. 8-9). |
‘The Carters lived in a brick home surrounded by three mobile homes. (Tr. p. 1.82, l.3-p.
183, 1. 11). At the time the only person living in a trailer on the property was Steve Blackwelder “and
whoever was staying with him at the time.” (Tr. p. 183, 1l. 14-15). A new owner was in thé process
of haying Blackwelder removed from the pfoperty. (Tr.p. 184, 11. 16-24). Eventually Plaintiff called
the police and had Blackwelder arrested for threatening Plaintiff and his family. (Tr. p. 185, 1. 2-16).
Plaintiff was respoﬂsible fdr taking care of the grounds and collecting rent from any of the
occupants of the mobile homes. (Tf. p- .1 83, 1. 22-25). Plaintiff also had the right to evict tenants.
(Tr. p. 184, 11. 5-15). Water for the property was provided by a well. (Tr. p. 185,11. 117-21). Plaintiff
maintained the well, which had constant problems. (Tr. p. 185, 1. 23 - p. 186, L. 105., The well was
experiencing problems on April 25, 2012. (Tr. p. 186, 11. 11-24).
On the day of the incident Plaintiff had worked all day and after dinner he laid down in his
bbxe;s with his then five-year-old daughter. (Tr. p- 70, 1L 1-23; p. 186, 1. 25 - p. 187, 1. 3, 8-10).
Around 11:00 p.m. Plaintiff heard banging on his front door. (Tr. p. 70, 1. 25 -p. 71,1. 9; p. 187, 1L
10-12). The knocking was so loud Plaintiff thought it was the police. (Tr. p. 71, 11. 11-21; p. 129, 11
6-11). Plaintiff went to the door énd Iasked the person to identify ﬁimself but heard no response. (Tr.

p. 72, 11. 2-3; p. 188, 11. 3-6). Plaintiff then went to the large picture window to see who was on the
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- front porch but the person was too close to the door. (Tr. p. 72, 11. 5-10; p. 138, 1. 2; p. 188, 1. 18-
21). Plaintiff "trie_d to look through the peephole in the door but the porch light 'wés out. (Tr. p. 72,
1. 12-21). Pléintiff’ s wife had gotten ui) and was( standing behind Plaintiff, (Tr.p.76,11.3-12; p. 187,
11. 18-20; p. 188, 1. 7-9; p. 191, 1L. 6-16).

Plaintiff then yelled “who is it?” and “what do you want?” But could not understand the
response. (Tr. p. 73,11. 2-6; p. 130, 11. 2-6). He asked the person to back up so that he could see whd
it was, and then told the person to get off his porch. (Tr. p. 73, 11. 7-9; p. 138, 1. 3; p. 188, 11. 19-21).
At that point the person came into view so Plaintiff went to the door and cracked it open just enough
to see what the person wanted. (Tr. p. 73, 1.10-p.74,1. 4; p. 188, 11 21-24). Plaintiff then saw the
silhouette of the person and asked again for the person to identify himself. (Tr. p. 74,1. 25 - p. 75,
L. 3)..

The person then said “I want my water.” (Tr. p. 75, 1. 4; p. 140, 11. 15-18; p. 188, 1. 14-16;
p- 189, 11. 4-6). Plaintiff ultimately realized the person was asking about well water, and Plaintifftold
him “I’m not your landlord... I don’t have a lease agreement with you.” (Tr. p. 75, 11. 13-14). Plaintiff
then told the person he was trespassing and to “get qut ofhere.” (Tr. p. 75,11. 15-17; p. 142,11. 9-11).
The person insisted he Wantéd water and Plaintiff again told him to leave. (Tr. p. 75, 11. 18-20; p.
| 189, 1. 6-11).

At that point Plaintiff detected an odor of alcohol and decided the person would not listen,
so Plaintiff agreed to come check on the water. (Tr. p. 75, 11. 21-25; p. 100, 11. 12-13; p. 142, 1. 15-
21; p. 143, 11. 13-15). Plaintiff advised the perSon_ t.hat Plaintiff would get the water on by the next
day. (Tr. p. 76, 11. 18-20; p. 101). The person insisted-he check right then, at 11:00 at night, and

. Plaintiff once again told him “you are trespassing” and “what you need to do is go home.” (Tr. p. 76,
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11. 21-25; p. 146, 11 4-15). Plaintiff advised fhe peréon to call the Sheriff’s Department if he had a .
problem. (Tr. p 76, 1. 25 - p-77,1.2).

Plaintiff then turned and told his yvife to. call the Sheriff’s Department. (Tr. p. 77, 11. 5-8;- p.
100, 11. 19-20; p. 135, 1. 6; p. 143, 11. 21-23; p. 144, 1:25 - p. 145, 1. 2; p. 147, 11. 7-15; p. 189, 11. 11- |
12;p.190,11. 10-11; p. 191, 1. 4). Plaintiff’s wife calléd 9-1-1 and told the operator that Plaiﬁtiff ﬁ'ad
asked an unknown person to leave but a ciispute had occﬁrred. (Tr. p. 192, 11. 1-5; p. 204, 11. 20-23).
She hoped_the person would leave once the person knew she was calling the police. (Tr. p.. 192, 11.
5-8). |

When Plaintiff turned back around the person had moved forward up onto the porch andc
placed his hands on the screen door. (Tr. p. 77, 11. 10-14; p. 78, 11. 16-18; p. 145, 11. 2-9; p. 168, 11.
8-20; p. 190, 1. 12-15). Plaintiff’s wife retrieved a baseball bat they kept near the door and handed
it to Plaintiff. (Tvr. p. 78, 1. 21-25; p. 136, 1. 20; p. 189,/1. 16 - p. 190, 1. 5). Plaintiff stood in the
doorway in a way so as to hide the bat. (Tr. p. 79, 11. 1-2). Even though the person knew the SherifPs
Départment was on its wéy he would not get off of Plaintiff s property. (Tr. p. 79, 1. 5-7). Plaintiff
told the person to get off the porch. (Tr. p. 191, l-. 5). | |

The person then asked Plaintiff if he had a gun, and Plaintiff once again told him to get off
of the property. (Tr. p; 79, 11. 9-24; p. 144, 11. 11-18; p. 192, 11. 9-15). Plaintiff’s wife was standing
behind him and Plaintiff did not know if the person had a gun. (Tr. p. 80, 11. 4-7). Plaintiff reached
" to close the screen door but the person placed his hand inside the door and was holding the door. (Tr.
p. 80, 11. 10-22; p. 81, 1. 21 - p. 82, 1. 7). At that moment the person hit Plaintiff in the side of the
head with the person’s right hand (described as a “sucker punch”, R. 149, 1. 5). (Tr. p. 82,1. 12 - p.

83,1 4;p. 92, 11. 6-12; p. 148, 11. 3-5; p. 157, 1I. 10-14; p. 192, 11. 15-21; PI. Exh. No. 6).A
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Plaintiff then forced them both out onto the porch and the person “bear hugged” Pla.intiff and
pushed Plaintiff up against the bannister. (Tr. p. 83, 1. 15-22; p. 84, 1. 23 -p. 85,1. 2; p. »1 92,1.23 -
p. 193,1. 1; p. 195, 11. 20-25). The person hit Plaintiff two more times in the head and Plaintiff held

_ onto the bat to prevent the person from taking it from him. (Tr. p. 83,1. 25 - p. 84,1.4; p. 148, 11. 9-
18). The person kept “bammihg” on i’laintiff SO Plaintiff hit the person in the head with the bat. (Tr.
p.84,11.11-15;p. 196, 1. 6-1 1). The person began kicking Plaintiff and Plaintiff continued to hit the
person in the legs “until he gave up.” (Tr. p. 84, 11. 15-19; p. 85, 11. 3-5; p. 85,1. 11 - p. 89, L. 14; p.
154, 11. 9-14; p. 196, 11.- 19-25). Plaintiff then stood over the person and made the person lie flat on
his stomach while waiting for the police. (Tr. p. 89, 1. 12 - p- 90, L. 3). Plaintiff was in the same
position when the police arrived. (Tr. p. 90, 11. 4-8; p. 91, 11. 8-10; p. 154,1. 15 -p. 155,1. 1;p. 197, -
1. 1-2).

Deputy Kevin Gwinn was the first officer to arrive. (Tr.p.92,1.21 -p. 93,1. 1; p. 197,11. 9- |
11). Deputy Gwinn checked the person, who was motionless, thén took the bat from Plaintiff and
ordered Plaintiff into the home. (Tr. p. 93, 11. 4-20; p. 197, 11. 9-11). Plaintiff complied. (Tr. p. 91,
1.21-p.94,1.1;p. 199, 1. 23).‘ Plaintiff’s wife checked his injuries to his eye. (Tr. p. 199, 11. 23-25).
Plaintiff then took hlS cell phone back outside to photograph the person, but Deputy Gwinn became
ﬁpset and ordered Plaintiff to go back inside. (Tr. p. 94, 11. 11-23; p. 161, 11. 14-16). He then placed
Plaintiff in handcuffs and put him into the back of the patrol car. (Tr. p. 94, 1. 23 - p. 95, 1. 2; p. 160,
1.23-p.161,1. 1;p. 161, 1. 24 - p. 162, 1. 2).

At that point Blackwelder came up and said “What dici you do to him, Shane?” (Tr. p. 95,
L. 14 -p. 96, 1. 1; p. 197, 11. 13-16). Plaintiff had previously had Mr. Blackwelder arrested for.

threatening Plaintiff and Plaintiff’s family and the men had a history of problems. (Tr. p. 96, 1. 5-14 ;
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p- 198, 11. 3-6).

Plaintiff told the deputies that the person was trespassing and the details of ho;_zv thel
altercation took place. (Tr. p. 96, 11. 18-22; p. 97, 11. 1-13). Plaintiff also told the deputies who
Blackwelder was.. (Tr. p. 96, 11. 23-25). Plaintiff then asked if he was protected under the South
Carolina Persons and Property Act. (Tr. p. 97, 1L 21-23;p. 98, 11. 6-7). One aéputy responded “that |
lan might be down in Florida but that ain’t up here.” (Tr. p. 98, 11. 9-14; Dash Cam video). Plaintiff
_ was not arrested that night. (Tr. p. 98, 11. 15-18).

| The investigating officers asked Plaintiff’s wife what happened. (Tr. p. 205, 11. 2-10).
Plaintiff’s wife told a deputy the stranger had been “beating on our door” and also about the
problems with Blackwelder. (Tr. p. 199, 11. 3-15). The officers told her the_lt t.hey did not know if they
would charge Plaintiff. (Tr. p. 206, 11. 21-24). The officers told hér they would tell the magistrate the
facts and let the magistrate decide whether anyone was charged. (Tr. p. 206, 1. 25 - p. 207, 1. 6). She
provided a written statement of the occurrence. (Tr. p. 199, 11. 16-20; p. 205, 11. 11-15).

Plaintiff asked the officers what he should have done and they said he should have gone back
inside his home and waited for the deputies. (Tr. p. 99, 11. 2-5). Plainfiff explained to them that he
could not do so. (Tr. p. 99, 11. 6-15). The deputy told Plaintiff he would contact him the next day. (Tr..
p. 98, 11. 20-21). L

Plaintiff identified a written statement he gave to the police indicating the person had struck
him three times. (Tr. p. 150, 11. 1-6). Plaintiff read the statement aloud to the jury. (Tr. p. 150, 1. 12 -
p: 151, 1. 11). Plaintiff stated he was told to give only a brief description of what occurred when he
provided the statement.' (Tr. p. 169, 11. 5-14).

Around 4:30-5:00 p.m. the next day Deputy Gwinn called Plaintiff and asked him to turn
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himselfin. (Tr. p. 101, 1. 23 - p 102, 1. 2; p. 202, 11. 1-3). Deputy Gwinn told Plaintiff he was beiﬁg
charged wi;thAassauIt and battery of a high and aggravated nature (ABHAN). (Tr. p. 102, 11. 2-4; p.
109, 1. 10-11). Plaintiff called his wife and told her he would be turning himself in, and ile '
proceeded to the Moss Justice Center to do so. (Tr. p. 102, 1. 14 - p. 107,-1. 6; p. 202, 1. 4-5).

Plaintiff identified the affidavit that supported the warrant. (Tr. p. 108, 11,.6-18; PI. Exh. No.
1). The affidavit stated:

On April 25,2012, in the County of York, one Russell Shane Carter did willfully and

unlawfully violate South Carolina laws by striking Michael Robin Faile about the

head and body with an aluminum baseball bat, causing physical injuries that required

medical attention. The victim was transported to Piedmont Medical Center in Rock

Hill by EMS. Probable cause based on police investigation. Report Number

2012-00013457.
(Tr. p. 109, 11. 2-9; Arrest Warrant). The warrant was served upon Plaintiff When he was booked on
April 27,2012. (Tr. p. 127, 11. 5-9). The charges against Plaintiff were ultimafely nolle prossed. (Tr.
p- 121,1. 10 - p. 122, 1. 2_;-P1. Exh. No. 3). The dismissal sheet the assistant solicitor signed notes
in handwriting: “nol pros, defendant’s actions were within the law.” (P1. Exh. No. 3).

The in-car videos of the incident were then played for the jury. (Tr. p. 173, 1l. 1-14; P1. Exh.
No. 2). |

Deputy Jonathan Reed was one of the responding officers that night. (Tr. p. 209, 11. 2-15).
When the officers arrived Deputy Gwinn went to the house to speak with Plaintiff and Plaintiff’s
wife. (Tr.p.217, 11. 4-6). Blackwelder was being disruptive so Deputy Reed handcuffed Blackwelder
and placed him in a car. (Tr. p. 217, 1. 20 - p. 218, 1. 1; p. 219, 1. 22 - p. 220, 1. 2). Plaintiff told

Deputy Reed that Blackwelder needed to get off Plaintiff’s property, which meant Biackwelder could

be trespassing. (Tr. p. 220, 1. 6 - p. 221, 1. 10). Blackwelder told Deputy Reed that Blackwelder did



not witness the incident.

Plaihtiff’ s wife gave Deputy Reed a statement. (Tr. p. 223, 11. 18-21). Deputy Reed stated that
Plaintiff told him that the trespéssér punchéd him “and that’é When he grabbed the bat and started’
hitting him....” (Tr. p. 224, 11. 11-18). |

Deputy Reed agreed that where Plaintiff lived is considered a home and a dwelling under
South Carolina law, and that would include the ﬁont porch. (Tr. p. 225, 11. 11-18). The assailant, Mr.
Faile, did not live in the area and had no connection with the property. (Tr. p. 226, 11. 5-12). Deputy
. Reed agreed that if Plaintiff asked Mr. Faile to leave but Mr. Faile did not do so, then Mr. Faile
would be trespassing. (Tr. p. 226, 11. 21-24). Furthermore, if Plaintiff opencd the door and soﬁeone ‘
threw a punch at him, that would be assault. (Tr. p. 226, 1. 25 - p. 227, 1. 3). Deputy Reed alsp agreed
that Faile’s behavior would amount to first degree burglary. (Tr. p. 228, 11. 6-23). |

Deputy Reed agreed that under the “Castle Doctrine” there is no duty to retreat in a person’s
own home. (Tr. p. 227, 11. 4-9; p. 229, 11. 5-7; see also R. 235, 11. 2-18). He also agreed that Plaintiff
would have the right to défend himself if someone had throwﬁ a punch and was trying to come into
the home. (Tr. p. 229, I1. 8-16). Deputy Reed agreed that Blackwelder told him Blackwelder did not
see what happened. (Tr. p. 230, 11. 11-16).

Deputy Reed égreed that on the audio of the incident one of the ofﬁcers‘ said “let’s juét take
it to the magistrate,” but another said “no, we can’t do that any more. We’re not supposed to do that
anymore.” (Tr. p. 231, 1. 14-22). He stated:

That was in reference to what we -- in reference to we did receive direct -- we were

not supposed to be calling to get -- to get an opinion, or a side-opinion, without

presenting -- having all the facts and presenting probable cause to the magistrate
without going through the formal steps of obtaining a warrant.



(Tr.p. 231,1. 22 - p. 232, 1. 3). He added, “we present the factors of the case as we know them, and
[the magistrate] decides whether there is probable cause to issue a warrant at that point.” (Tr. p. 233,
1. 7-9). |

The court refﬁsed to permit Plaintiff to present an expert, Jay Phillips, to testify in support
of Plaintiff’s claims of false arrest. The court then held the arrest warrant was valid on its face. (Tr.
p- 300, 1. 25 - p. 301, 1. 1). Plaintiff asserted that under State v. Baccus, 367 S.C. 41, 625 S.E.2d 216
(2006), the affidavit was conclusory. (Tr. p. 302, 11. 14-19; p. 313 , 11. 15-20). Plaintiff also assertéd
the officers ignored crucial facts that were favorable to him when they obtained the warrant. (Tr. p.
315,1.5-p.316, L. 4). The court still dismissed the claim.

The matter was submitted to the jury on the malicious prosecution claim, and the jury
returned a verdict for Plaintiff. Défendant appealed that Verdicfc, and Plaintiff has filed this cross-
appeal of the exclusion of Mr. Phillips’ testimony as well as the directed verdict on the false arrest

claim.
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ARGUMENTS

The trial court directed a verdict for Defendant on the ground that there was no evidence the
‘airest in this case “was not based on a facially invalid waﬁant.” The court rejecfed Plaintiff’s
'argument that the officer §vho obtained the warrant withheld crucial information from the magistrate
issuing the warrant, and under those circumstances a cause of action for wrongful arrest is viable.
'fhe court also rejected Plaintiff’s contention that the warrant was conclusory and therefore_
insufficient. This Court should reverse.

SCOPE OF REVIEW

When ruling on a motion for a directed verdict, the trial court must view all evidence and all
reasonable inferences in the light most favorable to the nonmoving party, and if the evidence is
susceptible of more than one reasonable inference, the trial court should submit the case to the jury.
Roddey v. Wal-Mart Stores East, 415 S.C. 580, 784 S.E.2d 670 (2016); South Carolina Federal
Credit Um’oﬁ 12 Higgins, 394 S.C. 189, 714 S.E.2d 550 (2011); Unlimited Servs., Inc., v. Macklen
Enters., Inc.,303 S.C. 384, 386, 401 S.E.2d 153, 154 (1991); South Carolina Federél Credit Union
" v. Higgins (citing Chaney v.-Bufgess, 2468S.C.261,266,143 S.E.2d 521, 523 (1965)). The trial cour‘;
should be “concerned only with the existence or nonexistence of evidencé,” not its crédibility or
weight. South Carolina Federal Credit Unionv. Higgins (citing Jonesv. General Elec. Co.,331S.C.
351, 356, 503 S.E.2d 173, 176 (1998)).

“When reviewing the trial court’é ruling on a motion for a directed verdict or a JN OV, this
Court must apply the same standard as the trial court by viewing the evidence ;and all reasonable
inferences in the light most favorable to the nonmoving parfy.” RFET Mgmt. Co., L.L.C. v. Tinsley

& Adams, L.L.P:,399 S.C. 322, 331-332, 732 S.E.2d 166, 171 (2012).
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L THE CIRCUIT COURT ERRONEOUSLY EXCLUDED THE TESTIMONY OF
PLAINTIFF’S EXPERT '

Plaintiff proffered Jay Phillip‘s as an expert in investigations and Mr. Phillips testified outside
the jury’s presence. (Tr. p. 244, 11. 5-20). He was familiar with the process of applying for warrants -
-in South Caroiina. (Tr. p. 260, 1. 20 - p. 262, 1. 11). He looked at the warrant leading to Plaintiff’s
artest (Tr. p. 262, 11. 12-14) and felt it was deficient for not containing facts giving rise to the charge.
(Tr. p. 263, 11. 4-25). Mr. Phillips also reaci the York County policy on obtairﬁng warrants, which
requires the inclusion of evidence favorable to the accused. (Tr. p. 265, 1. 3 - p. 266, 1. 8). Mr.
Phillips agreed York County deputies are told they must give sworn testimony to the fnagistrate and
should include “all things that are favorable to the accused in determining” probable cause. (Tr.’p.
268, 1l. 17-22).

Mr. Phillips stated the forensic evidence supported Plaintiff’s Vérsion of what happened that
night, and the evidence did not support Mr. Faile’s version of events. (Tr. p. 266, 11. 9-1‘7; p- 278, 1l.
4-6). Mr. Phillips saw nothing in the warrant affidavit regarding Plaintiff being in his home or being
hit first. (Tr. p. 268, 1. 23 - 'p. 269, 1. 1). The affidavit gave only one side of the story. (Tr. p. 269, 1L
2-3; p. 284, 1. 21 - p. 285, 1. 25; p. 296, 11. 9-21; p. 297, 11. 1-18). There was also no indication the
officers suppleméﬁted the affidavit with sworn testimoﬁy. (Tr. p. 299, 11. 2-15).

Mr. Phillips stated the facts supported numerous charges against Mr. Failes. (Tr. p. 269, L.
9 - p. 270, 1. 20; p. 294, 11. 2-16). Mr. Phillips did not think there was probable cause té arrest
. Plaintiff for ABHAN. (Tr. p. 270, .21 -p.271,1.9). Mr. Phillips opiﬁed that the officers did ﬁot
have enough information upon arriving on the scene to make an arrest. (Tr. p. 291, 1. 6 - p. 292, L.

11; p. 293,11 1-15; p. 295, 1. 24). The warrant affidavit “on its face” did not describe probable cause
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to arrest. (Tr. p. 296, 11. 15-21; p. 297, 11. 3-18).

On cross examinafion Mr. Phillips stated he reviewed one incident report written by the
ofﬁcer (Tr. p. 272, 11. 12 20; p. 287, 1. 17). He also reviewed the statements by Plaintiff and
Plaintiff’s w1fe and listened to the audio of the lapel mlcrophones of the officers at the scene. (Tr.
P 272, 11. 20-23; p. 287, 1. 19; p. 288, 11. 2-3). He also had the depositions of the officer and the
magistrate (Tr. p. 272, 1. 25), although he did not read the magistrate’s depositioh. (Tr. p. 287, 11. 1-
4). He reviewe_d the warrant issued in the case as \;vell as the case file summary, which was the same
as the investigative report. (Tr. p 273,11. 1-4). Mr. Phillips also reviewed the physical evidence. (Tr.
p. 287, 1. 21).

Mr. Phillips was also familiar with York County’s policies and procedures. (Tr. p.274,1.23 -
p.276,1.12;p.277,1. 16 - p. 278, 1. ). When Mr. Phillips worked for Lexington County he assisted
in drafting or reviewing policy and procedure guidelines before they were promulgated. (Tr. p. 276,
1. 13-17). H

Mr. Phillips stated he was familiar with the Castle Doctrine although he had neverread South
Carolina’s Protection of I;ersons statute. (Tr. p. 273, 11. 15-23; see also p. 298, 1. 12 - p. 299, 1. 1).
He was familiar with the baseball bat Plaintiff used to protect himself although he had never seen
it. (Tr. p. 284, 11. 4-16). M. Phillips also stated he did not know if Deputy Gwinn told the magistrate
anything other than the information reflected in the warrant affidavit. (Tr.p.284,1. 17 -p. 286, 1. 25;
p-295,1.25 - p. 296, 1. 8). He did not review the magistrate’s deposition or afﬁdavi’g or the affidavit
of Mr. Sprinés, the prosecutor in the ériminal case. (Tr. p. 288, 11. 4-11).

On redirect, Mr. Phillips stated that any information the magistrate considered outside the

face of the warrant would have had to have been under oath. (Tr. p. 299, 11. 2i15).

-13-



Defendant objected to Mr. Phillips testimony (Tr. p. 300, 1. 9). The circuit court excluded
Mr. Phillips’ testimdny on the ground that it “lacked foundation.” (Tr. p. 300, 1L. 13-14). The court
was concerned that Mr. Phillips criticized “the ofﬁcérs who made the arrest for not doing a thorough
investigation, and then hadn’t even done a complete investigation of what he bases his opinions on.
Didn’t read all the material.” (Tr.‘p. 300, 11. 16-20). The court stated:

Well, I don’t need to go -- I’'ve been taking some notes and listening very
carefully and I’m not going to allow this witness to testify. I find that his testimony
lacks foundation. I don’t find that he’s not credible. I find he’s an honest man. But
I find that his testimony lacks credibility. It’s ironic that he is criticizing the officers
who made the arrest for not doing a thorough investigation, and then hadn’t even
done a complete investigation of what he bases his opinion on. Didn’t read all the
material. Didn’t -- just came to these conclusions without full investigation. Just what
he says the other officers did not do.

The scope of the investigation really is not an issue in this case. The issue is
whether or not probable cause existed at the issuance of the warrant. As a matter of
law I find the arrest warrant is facially valid. A probable cause issue is one of fact for
the jury. As to the Castle Doctrine I find that the code section codifies the Castle
Doctrine and that the Castle Doctrine is an affirmative defense. It is not a bar to an
arrest, it is a bar to prosecution. And the burden of proving the Castle Doctrine‘is on
the defendant, so, I’'m not going to allow him to testify. Thank you.

(Tr. p. 300, 1. 11 - p. 301, 1. 8). Plaintiff argued these matters went to the weight of Mr. Phillips’
testimony, not its admissibility. (Tr. p. 301, 11. 11-18). The trial court did not reverse its position.
The admission of expert testimony is governed by the Rule 702 of the South Carolina Rules
of Evidence, which provides:
If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an
expert;by knowledge, skill, experience, training, or education, may testify thereto in
the form of an opinion or otherwise.

Rule 702, SCRE. See Watson v. Ford Motor Co., 389 S.C. 434, 446, 699 S.E.2d 169, 175 (2010)

(recjuiring as a foundation for the admission of expert testimony (1) the witness is qualified, (2) the
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testimony will assist the trier of fact, and (3) the method by which the witness reached the opinion
is feliable). Mr. Phillibs was qualified, the testimony -would have assisted the jury, and Mr. Phillips’
methodology was reliable.

If an expeﬁ is qualified, the sufficiency of the foundation for his opinion is ordinarily a
question of weight for the jury, not a basis for excluding'the evidence. City of North Charleston v.
Claxton, 315 S.C. 56, 431 S.E.2d 610 (Ct. App. 1993). See, e.g., Bass v. South Carolina Dept. of
Social Services, 414 S.C. 558, 780 S.E.2d 252 (2015) (an expeﬁ is given wide latitude in.
determining the basis of his testimony); Hartfield v. Getaway Lounge & Grill, Inc., 388 S.C. 407,
697 S.E.2d 558 (2010) (finding expert properly admitted where evidence provided areasonable basis
to support testimony). Cf. Small v. Pioneer Machinery, Inc., 3 1 6S.C. 479,450 S.E.2d 609 ‘(Ct. App.
l994j (an expert has wide latitude in determining the basis of his testimony; whether the foundation
is sufficient can be .tested by cross-examination and thereafter accepted or rejected by the jury).

Here, Defendant did not questioﬁ Mr. Phillips’ .qualiﬁcations to testify. Rather, the trial court
ruled as a matter of law that Mr. Phillips’ testimoﬁy lacked a sufficient foundation, but that matter
was for the jury to decide after appropriate cross-examination or the presentation of contrary -
evidence. The trial court imposed too strict of a standard on the foundation required for the
admission of the proffered ftestimony. Mr. Phillips described the materials he reviewed and set forth
a sufficient basis to allow his testimony.

The trial court erred in excluding the testimony. This Court should reverse and remand for

further proceedings.
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1I. THE CIRCUIT COURT ERRED INDIRECTING A VERDICT FOR DEFENDAN TON
PLAINTIFF’S CAUSE OF ACTION FOR FALSE ARREST

Thg circuit court directed a verdict regarding the false arrest claim, reasoning “the arrest was
not based on a facially invalid warrant” as a matter of law. (Tr. p. 316, 11. 17-23). This was error fér
several reasons. First, the officer who presented the affidavit to the magistrate in support of the arrest:
warrant omitted facts material to the determination of probable cause, and viewed most favorably
for Plaintiff, obviated probable céuse and therefore invaiidated the. warrant under Franks v.
Delaware. Second, the affidavit itself was conclusory and failed to provide a sufficient factual b_asis
to support a finding of probable cauée under State v. Baccus. Third, the law does not require that the
warrant demonstrate “facial invalidity” to support finding a lack of probable cause to arrest; such can
be found based upon the omission of relevant and pertinent facts. Theref-ore, the circuit court should

have permitted Plaintiff to proceed on his claim for false arrest.

A. OMISSION OF MATERIAL FACTS IN THE AFFIDAVIT TO OBTAIN THE
WARRANT

In Franksv. Delawa?e, 438 U.S. 154 (1978), the U.S. Supreme Court held that in certain
narrowly defined circumstances a defendant can attack a facially sufficient affidavit used to obtain
a warrant. The Couﬁ recognized a strong “pfesumption of Validity with respect to the affidavit
supporting the search warrant,” 438 U.S. at 171, and thus created a rule of “limited scope,” id. at
167. The rule requires a dual showing incorpofating both a subjective and an obj ecti.ve threshold
component.

In order to obtain an evidentiary hearing on the affidavit’s integrity, the party attacking the
affidavit must first make “a substantial preliminary showing that a false statement knowingly and
intentionally, or with reckless disregard for the truth, was included by the affiant in the warrant
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affidavit.” Id. at 155-56. This showing “must be more than conclusory” and must be accompanied
by a detailed offer of proof. Id. at 171. In addition, the falée- information must be essential to the
probable cause cieterminaﬁdn. If, “when material that is tile subject bf ;[he alleged falsity or recidess
disregard is set to one side, there remains sufficient content in the warrant affidavit to support a
finding of i)robable causé, no hearing is required.” Id. at 171-72.

If a Franks hearing is gppropriate and an affiant’s material perjury or recklessness is
established by a preponderance of the evidence, the warrant “must 'be_ voided.” Franks at 156. A
warrant that violates Franks is not subject to the good;faith exgeption to the exclusionary rule
announced in United States v. Leon, 468 U.S. 897 (1984). Entitlement to a Franks hearing is a matter
of law subject to de novo review. United States v. Tate, 524 ¥.3d 449, 455 (4th Cir. 2008).

The Franks testl also applies, however, when an affiant omits material facts with the intent
to make, or in reckless disregard of whether they thereby made, the affidavit misleading. State v.
Missouri, 337 S.C. 548, 524 S.E.2d 394 (1999); United States v. Reivich, 793 F.2d 957, 961 (8th
Cir.1986). Accord United States v. Tomblin, 46 F.3d l3v6.9, 1377 (5th Cir. 1995); Salmon v. Schwarz,
948 F.2d 1131 (10th Cir. 1991); Madiwale v. Savaiko, 117 F.3d 1321 (11th Cir. 1997). See also State
v. Robinson, 408 S.C. 268, 758 S.E.2d 725 (Ct. App. 2014) (an'alyzing a Franks violation due to
officer’s omission of key information necessary for issuing judge to determine existence of probable
cause), affirmed as modified State v. Robinson, 415 S.C. 600, 785 S.E.2d 355 (2016) (under the
Fourth and Fourteenth Amendments to the United States Constitution, a defendant has the right to
challenge false statements in a search-warrant afﬁdavit). See also State v. Mann, 367 N.W.2d 209,
213 (Wis. 1985) (noting “no reél difference in effect between é falée statement made knowingly and

intentionally or with reckless disregard for the truth and a critical omission” and holding Franks
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ihquiry permitted “where there has been an omission of critical material where inclusion is necessary
for an impartial judge to fairly determine probable cause™).

Franks “protects against omissions that are designed to mislead, or that are made in reckless
disregard of whether they would mislead, the magistrate.” United States v. Colkley, 899 F.2d 297,
301 (4th Cir. 1990). Specific intent to deceive the issuing court is not an element (in addition to a
substantial showing of deliberate or reckless falsehood or omission that is material to the probable
cause determination) that the plaintiff must show in order to proceed on a claim of qualified
immunity in a civil rights action seeking damages for a Franks violation. Lombardi v. City of El
Cajon, 117 F.3d 1117 (9th Cir. 1997).

Following Lombardi, the Ninth Circuit has held:

To survive summary judgment on a claim of judicial deception, a § 1983
plaintiff need not establish specific intent to deceive the issuing court. Rather, the
plaintiff must (1) establish that the warrant affidavit contained misrepresentations or
omissions material to the finding of probable cause, and (2) make a “substantial
showing” that the misrepresentations or omissions were made intentionally or with
reckless disregard for the truth. If these two requirements are met, the matter must
go to trial.

Bravo v. City of Santa Maria, 665 F.3d 1076, 1083 (9th Cir. 2011) (citations omitted) (emphasis
added). The proper approach is to insert the omitted truths and, after correcting material omissions,
decide whether there remains a residue of independent and lawful information sufficient to support
a finding of probable cause. United States v. Rajaratnam, 719 F.3d 139 (2nd Cir. 2013). That is, the
fact finder is required to determine whether if the omitted material had been included in the affidavit
the affidavit would still establish probable cause; if it would not the warrant would be void. Id. See

also State v. Missouri, 337 S.C. at 554, 524 S.E.2d at 397 (to be entitled to a Franks hearing for an A

alleged omission, the challenger must make a preliminary showing that the information in question
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was omitted with the intent to make, or in reckless disregard of whether it made, the affidavit
misleading to the issuing judge; there will be no Franks violation if the affidavit, including the
omitted data, still contains sufficient information to establish probable cause).

In this case, viewed in'a light most favorable to Plaintiff, the evidence established the warrant
affidavit contained abundant omissions material to the finding of probable cause. The affidavit
provided:

On April 25,2012, in the County of York, one Russell Shane Carter did willfully and

unlawfully violate South Carolina laws by striking Michael Robin Faile about the

head and body with an aluminum baseball bat, causing physical injuries that required

medical attention. The victim was transported to Piedmont Medical Center in Rock

Hill by EMS. Probable cause based on police investigation. Report Number

2012-00013457.

(Tr. p. 109, 11. 2-9; Arrest Warrant). Deputy Gwinn omitted numerous facts material to the finding

\
i

of probable cause. Instead of telling the whole story, he presented the facts in such a way to make
it appear that Plaintiff beat Faile without any provocation or excuse. Deputy Gwinn failed to include
crucial facts known to him at the time he sought the warrant, including: (1) that the incident occurred
in the dwelling of Plaintiff’s home (the enclosed front porch); (2) that it was 10:00 p-m. to 11:00
.p.m.; (3) that Plaintiff told Faile repeatedly to leéve the premises; (4) that Faile graﬁbed onto the
screen door and would not let go; (5) that Plaintiff’s pregnant wife, his children, and his grandmother
were also in the home; (6) that Plaintiff instructed his wife to call 9-1-1 when Faile became unruly,
appeared to be intoxicated, and refused to leave; (7) that Plaintiff’s wife called 9-1-1; (8) that Faile
struck Plaintiff first with a “sucker punch” (as corroborated by the 9-1-1 tape in evidence at the
time); (9) that Faile struck Plaintiff two more times before Plaintiff responded with blows ﬁop the

baseball bat; (10) that Plaintiff did not strike Faile once Faile stopped kicking Plaintiff; and (11) that
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Plaintiff held Faile on the ground until officers arrived. The evidence viewed most favorébly for
| Plaintiff supports each of these factual assertions and that Deputy Gwinn had all of this information
prior to his app_éarance before the magistrate to obtain the arrest warrant. Therefore, viewed most
favorably for Plaintiff this evidence suppdrts a Substantial showing that the omissions were made
either intentionally or with reckless disregard of the truth. Accordingly, this cause of action must gé
to trial. Compare Salmon v. Schwarz, 948 F.2d 1131 (10th Cir. 1991) (noting omission of material
information from an arrest affidavit raises a genuine factual issue regarding whether probable cause
to arrest existed).

The inquiry here involves the intentional or reckless omission of critical facts. Intent or
recklessness may be inferred -from the fact of omission itself if the omitted material was “clearly
critical” to the ﬁnding of probable cause. United States v. Martin, 615 F.2d 318, 328 (5th Cir.1980).
See also Madiwale v. Savaiko, 117 F.3d at 1326-1327 (“ party need not show by direct evidence that
the affiant makes an omission recklessly. Rather, it ‘is povssible that when the facts omitted from the
affidavit are clearly critical to a.ﬁn‘ding of probable cause the fact of recklessness may be inferred
from proof of the omission itself,”” citing Martin). Therefore the trial court erred as a matter of law
in directing a verdict against Plaintiff on his false arrest cause of action on the basis that there was
no “facially invalid warrant” as a matter of law.

Tﬁis Court should reverse that ruling and remand the case for further proceedings consistent

with the Court’s decision.
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B. THE AFFIDAVIT WAS INSUFFICIENT

The trial court ruled that, as a matter of law, the arrest warrant was “facially valid.” (Tr. p-
300, I: 2‘5 -p. 301, 1. 1). Under Franks, however, the affidavit presented to the magistrate ,musf sef
forth particular facts and circumstances underlying the existence of pfobable cause to allow the -
magistrate to make an independent evaluation of the matter. State v. Baccus,367S.C.41,625S.E.2d
216 (2006). Plaintiff argued this point to the trial court but the ¢ourt rejected it. (Tr. p. 302, 11. 14-
21).

As noted above, the affidavit in this case provided in totality:

On April 25, 2012, in the County of York, one Russell Shane Carter did

willfully and unlawfully violate South Carolina laws by striking Michael Robin Faile

about the head and body with an aluminum baseball bat, causing physical injuries

that required medical attention. The victim was transported to Piedmont Medical

Center in Rock Hill by EMS. Probable cause based on police investigation. Report

Number 2012-00013457. "
(Tr. p. 109, 11. 2-9; Arrest Warrant). Thus, the affidavit asserts Plaintiff “violate[d] South Carolina
laws” adding “probable cause based on police investigation.” Although the affidavit adds that
Plaintiff struck Faile about the head and body with an aluminum baseball bat, those recitations alone
without the additional information are too.conclusory to support issuance of an arrest warrant for
assault and battery of a high and aggravated nature (ABHAN).

The common law offense of ABHAN is the unlawful act of violent injury to another
accompanied by circumstances of aggravation. State v. Fennell, 340 S.C. 266,272,531 S.E.2d 512,
516-517 (2000). Circumstances of aggravation iﬁclude the use of a deadly weapon, the intent to

commit a felony, infliction of serious bodily injury, great disparity in the ages or physical conditions

of the parties, a difference in gender, the purposeful infliction of shame and disgrace, taking indecent
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liberties or familiarities with a female, and resistance to lawful authority. Id.

A warrant affidavit that fails to state the facts upon which probable cause is based is not
sufficient to establish probable cause. Gist v. Berkeley County Sheriff's Dept., 336 S.C. 611, 521
S.E.2d 163 (Ct. App. 1999). As the Supreme Court has instructed: |

~ An affidavit must contain sufficient underlying facts and information upon which a.

magistrate may make a determination of probable cause. State v. Viard,276 S.C. 147,

276 S.E.2d 531 (1981). Mere conclusory statements which give the magistrate no

basis to make a judgment regarding probable cause are insufficient. “[H]is action

cannot be a mere ratification of the bare conclusions of others.” llinois v. Gates, 462

U.S. 213, 239, 103 S.Ct. 2317, 2333, 76 L. Ed.2d 527? 549 (1983).:

State v. Smith, 301 S.C. 371, 373, 392 S.E.2d 182, 183 (1990). See also State v. Kinloch, 410 S.C.
612,616,767 S.E.2d 153, 155 (2014) (applying the fair probabﬂity standard and stating the duty of
a reviewing court is to ensure the ﬁiagistrate had a substantial basis for its proBabIe cause
determination (citing State v. Bellamy, 336 S.C. 140, 143-45,519 S.E.2d 347, 348-49 (1999))); State
v. Tench, 353 S.C. 531, 534, 579 S.E.2d 314, 316 (2003) (asserting the magistrate must make a
practical, common sense decision concerning whether, under the totality of the circumstances set
forth in the affidavit, there is a fair probability that evidence of a crime will be found in the particﬁlar
place to be searched (citation omitted)); State v. Jones, 342 S.C. 121, 126, 536 S.E.2d 675, 678
(2000) (“Although great deference must be given to a magistrate’s conclusions, a magistrate may
only issue a search Warranf upon a finding of probable cause.” (citation omitted)); State v. Owen, 275
S.C. 586, 588, 274 S.E.2d 510, 511 (1981) (“[I]n passing upon tﬁe validity of the warrant, a »

reviewing court may consider only the information brought to the magistrate’s attention.”). »

Here, the affidavit simply says “probable cause based on police investigation” and conclusory

statements that Plaintiff violated the law when, in fact, he did not. Although the affidavit omits
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crucial evidence as set forth in part (A), above, even as stated the affidavit provided the magistrate
- nothing more than the legal conclusions of Deputy Gwinn. It was at least a jury question whether the
affidavit provided the magistrate with a sufficient basis to find probable cause to arrest Plaintiff. See
Gl'.;'t, 336 S.C. at 616, 521 S.E.2d at 165 (“The issue of probable cause is a question of fact and
ordinarily one for the jury.”). |

It also does not matter whether Deputy Gwinn had any conversations with thelrlnagistrate
apart from the conclusory affidavit because it is undiquted that any such conversation was notunder
oath. A warrant afﬁdavit that is “insufficient in itself to establish probable cause may be
supplemented before a magistraté by sworn oral testimony.” State v. Crane, 296 S.C. 336,. 338, 372
S.E.2d 587, 588 (1988). However, a warrant issued upon a statement of facts not sworn to is
unconstitutional. Gist. Accord Statev. Dunbar,361 S.C. 240,603 S.E.2d 615 (Ct. App. 2004); State
v. Wimbush, 9 S.C. 309 (1878).

The aIfﬁdavif does not set forth circumstances of aggravation sufficient to support issuance
of a warrant for ABHAN. Hence, even without the omitted facts the warrant itself is too conclusory
to support the arrest warrant. In the least the trial court should not have summarily dismissed th_is
claim at the directed verdict stage but should have permitted the jury to determine these matters.

The Court should reverse the trial court’s decision and remand the matter for further

proceedings.

23.



CONCLUSION

For the reasons stated the Court should reverse the trial court’s rulings and remand the matter

for a new trial on Plaintiff’s claim for false arrest.
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