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RETURN TO AMENDED MOTION TO DISMISS APPEAL

Pursuant to Rule 240(e) of the South Carolina Appellate Court Rules, Appellant Liberty
Mutual Fire Insurance Company (“Liberty Mutual”) files this Return to Respondents John Wieland
Homes and Neighborhoods of the Carolinas, Inc., as successor by statutory merger to John
Wieland Homes and Neighborhoods of South Carolina, Inc., John Wieland Homes of Charleston,.
»Inc., and John Wieland Homes, Inc. f/k/a Builders Support Services of the Carolinas, Inc.’s
(“Respondents”) Amended Motion to Dismiss the Appeal.' ThlS appeal presents a justiciable
controversy and is therefore properly within this Court’s jurisdiction. Accordingly, Liberty Mutual
respectfully requests that Respondents’ motion be denied.

STANDARD OF REVIEW

A justiciable controversy “is a real and substantial controversy which is ripe and
appropriate for judicial determination, as distinguished from a contingent, hypothetical or abstract
dispute.” Mead v. Beaufort Cnty. Assessor, 419 S.C. 125, 141, 796 S.E.2d 165, 174 (Ct. App.
2016) (quoting Sloan v. Greenville Cnty., 356 S.C. 531, 552, 590 S.E.2d 338, 349 (Ct. App. 2003)).

As the Supreme Court has explained, the justiciability doctrine is based on the principle that courts

! Liberty Mutual’s return to Respondents’ original motion to dismiss was due on July 31, 2017.
On July 31, 2017, Liberty Mutual filed a motion for an extension of time, requesting that the
deadline to file a return be extended to August 4, 2017. However, on August 1, 2017, before
Liberty Mutual filed its return, Respondents served their Amended Motion. That same day,
Liberty Mutual confirmed with the Court of Appeals that it would have ten days from the date of
service to file a Return to the Amended Motion, and that it need not file a return to the original
motion to dismiss.



will not give “purely advisory opinions as to the issues sought to be raised.” Gainey v. Gainey,
279 S.C. 68, 69, 301 S.E.2d 763, 764 (1983).
‘ARGUMENT

I. Impact of the Refiled Harleysville becision

As Respondents correctly note, the basis of Liberty Mutual’s motion to intervene, and
appeal of the trial court’s denial of that motion, was the Supreme Court’s decision in Harleysville
Group Insurance v. Heritage Communities, Inc., Opinion No. 27698 (S.C.. Sup. Ct. filed Jan. 11,
2017) (Shearouse Adv. Sh. No. 2 at 21-54). At the time Liberty Mutual moved to vintervene in this
matter and filed its initial opening brief, Harleysville was pending rehearing. However, on July
26, 2017, the Supreme Court- issued a revised opinion in Harleysville. See Harleysville Grp. Ins.
v. Heritage Cmtys., Inc., Opinion No. 27698 (S.C. Sup. Ct. filed July 26, 2017) (Shearouse Adv.
Sh. No. 28 at 15-54).2 The refiled Harleysville opinion did not affect the merits of Liberty Mutual’s
appeal >

A. Harleysville Continues to Support the Questions Presented by Libérty Mutual in
this Appeal '

In the refiled Harleysville decision, the Supreme Court disposed of the cross-petitions for
rehearing that were pending at the time of Liberty Mutual’s motion to intervene. Contrary to

Respondents’ assertion, however, this refiled opinion reaffirmed the holdings which formed the

2 Respondents do not dispute that although the remittitur has yet to issue, the refiled Harleysville
decision ends the case for all intents and purposes. See Rule 220, SCACR (noting that, if a petition-
. for rehearing has been filed, published opinions “shall be sent to the official reporter . . . when the
petition has been finally decided by the appellate court” (emphasis added)). The issuance of the
remittitur is simply a formality at this juncture. See Rule 221, SCACR.

3 A redline showing the changes made in the refiled Harleysville opinion is attached hereto as
Exhibit A.



basis of Liberty Mutual’s motion to intervene and its initial brief to this Court. Therefore, the
issues raised by Liberty Mutual presented, and continue to present, a live controversy for resolution:
by this court.

As Liberty Mutual detailed in its initial brief, the original Harleysville opinion indicated
that insurance carriers have a duty to attempt to intervene in liability actions where they are
defending their insureds under a reservation of rights to protect their right to obtain an allocation
of the verdict between covered and non-covered damages. (See Appellant’s Br. at 3, 6-7.)*
Accordingly, in order to preserve its rights, Liberty Mutual moved to intervene in the present
liability action. (/d. at 3.) After the trilal court denied its motion, Liberty Mutual appealed,
asserting that the trial court erred by denying intervenfion. (Id. at 4-5.) As Liberty Mutual
explained, Harleysville suggested that Liberty Mutual bore the bﬁrden of requesting special
interrogatories or a special verdict in order to clarify coverage of damages. (Id. at 5-7.) The trial
court, however, refused to permit Liberty Mutual to do precisely that—intervene on a limited basis
to propose special interrogatories or a special verdict. Thgrefore, ‘Liberty Mutual contended that
the trial court’s ruling was incorrect in light of Harleysville.

The refiled Harleysville decision did not remove the language suggesting that insurers have
such a duty. The refiled opinion continued to quote case law stating that the insurer has a “duty
not to pr_ejudice the insured’s rights by failing to request special interrogatories or a special verdict
in order to clarify coverage of damages.” See Opinion No. 26798, Shearouse Adv. Sh. No. 28 at !

32 (quoting Magnum Foods, Inc. v. Cont’l Cas. Co., 36 F.3d 1491, 1498 (10th Cir. 1994)).

* The grounds of Liberty Mutual’s appeal are fully detailed in its initial brief of appellant, filed
May 24, 2017. Liberty Mutual incorporates that discussion by reference herein.



Likewise, the court explained that if the “burden of apportioning damages between covered and
non-covered were to rest on the insured,” the insurer could “obtain for itself an escape from
responsibility merely by failing to request a special verdict or special interrogatories.” Id. (quoting
Magnum Foods, Inc., 36 F.3d at 1498).

Furthermore, the refiled opinion continued to affirm the Special Referee’s holding in his
final orders that “Harleysville made a conscious decision not to inteﬁene in the underlying
action[s] and took no action to seek an allocated verdict by informing the trial court of the need
for an allocated verdict or by submitting speciél interrogatories for the Court’s consideration for
submission to the jury.” (See Harleysville Consolidated Record on Appeal (“Harleysville CR”) at
0037 & 0086.)° It also affirmed the Special Referee’s conclusion that: “Harleysville’s failure to
intervene or otherwise seek an allocated verdict cannot now be used to prejudice the rights of its
insureds or the rights of the claimants who step into the shoes of the insureds.” (Harleysville CR
at 0058 & 0107.)° Finally, it affirmed the Special Referee’s finding that Harleysville’s request for
the court to allocate between covered and non-covered damages in the declaratory action was an |
attempt to “relitigate” the issues decided in the underlying liability action. (Harleysville CR at 54-
55,59.) This was the case even though the Special Referee acknowledged that the verdict included

damages not covered by the Harleysville policies. (Harleysville CR at 53.)

> Tt is well established that a court may “take judicial notice of its own records, files and
proceedings for all proper purposes including facts established in its records.” Freeman v. McBee,
280 S.C. 490, 494,313 S.E.2d 325, 327 (Ct. App. 1984); see also Wise v. Wise, 394 S.C. 591, 601,
716 S.E.2d 117, 122 (Ct. App. 2011) (same). ‘

® As acting Justice Pleicones reiterated in his refiled dissent, “there is no suggestion how
Harleysville could have intervened in [the underlying] lawsuits and asserted a defense against
coverage without creating an impermissible conflict of interest.” Opinion No. 26798, Shearouse
Adv. Sh. No. 28 at 54 (Pleicones, J., dissenting).



Therefore, the refiled Harleysville decision has not resolved any of the questions raised
herein by Liberty Mutual. Respondents seemingly acknowledge as much in their motion, noting
that “[tfhe changes to the decision . . . do not appear to directly address the issue Liberty Mutual
seeks to réise in this appeal.” Respondents’ Am. Mot. to Dismiss at 4. Therefore, because the
questions raised by Liberty Mutual remain unresolved, the refiled Harleysville decision does not
support dismissal.

B. The Removal of Language from Footnote 11 does not Resolve the Questions
Presented by Liberty Mutual

Respondents contend that the Court’s removal of a portion of footnote 11 “does omit a
possible source of what Liberty claims as a cause of its confusion.” (Am. Mot. to Dismiss at 4.)
As detailed above, however, the refiled Harleysville opinion continues to support the questions
posed by Liberty Mutual to this Court. Moreover, the removal of language in the refiled opinion
is not a finding or holding by the Court. It is purely speculative to attempt to divine the meaning
-of the meaniﬁg of the removal. Respondents’ argument is without merit.

In the refiled Harleysville opinion, the Court removed language from footnote 11 stating
that “even if” it were to conclude there was “no evidence” to sustain the Special Referee’s finding
that “Harleysvi_lle’.s reservation letters were insufficient to reserve its right to contest coverage of
actual damages,” the “ultimate disposition of the coverage question would nevertheless remain
unchanged.” Compare Opinion No. 27698, Shearouse Adv. Sh. No. 2 at 36 with Opinion No.
26798, Shearouse Adv. Sh. No. 28 at 34. The original opinion explained that Harleysville could
not “overcome the law in South Carolina concerning general verdicts,” and that this was an
“alternative and independent basis” for affirming the Special Referee. Opinion No. 27698,

Shearouse Adv. Sh. No. 2 at 36. These points were also removed in the refiled opinion, including



a citation fo Owners Ins. Co. v. Clayton, 364 S.C. 555, 561-61, 614 S.E.2d 611, 614-15 (2005).
Compare Opinion No. 27698, Shearouse Adv. Sh. No. 2 at 36 with Opinion No. 26798, Shearouse
Adyv. Sh. No. 28 at 34.

Respondents contend that, based on the removal of these points, “it appears” the
Harleysville majority was attempting to clarify the basis for affirming the Special Referee’s refusal
to allocate between covered and non-covered damages, indicating that it was limited to the
inadequate notice in the reservation of rights» letters. As the Respondents’ own argument suggests
(noting that “it appears™), this is pure speculation. Moreover, as noted above, the Court affirmed
the Special Referee’s findings in foto, aside from “slightly modifying as to the loss-of-use damages
in the Riverwalk litigation.” Opinion No. 26798, Shearouse Adv. Sh. No. 28 at 40. Therefore, the
Court specifically affirmed Special Referee’s findings that (1) Harleysville’s failure to intervene
or otherwise seek an allocated verdict could not be used to prejudice the rights of its insureds and
(2) attempting to allocate the underlying verdicts between covered an non-covered damages would
constitute impermissible relitigation of issues decided in the liability action. Finally, the refiled
decision continued to cite to Auto Owners Insurance Co. v. Newman, 385 S.C. 187, 198, 684
S.E.2d 541, 547 (2009), which held that an arbitrator’s award could not be apportioned because it
was “not the purpose of this declératory judgment action to relitigate the issue of damages.” Id. at
198, 684 S.E.2d at 547.

Therefore, Liberty Mutual properly raised the issue of whether it must submit special
interrogatories or a special verdict via limited intervention. Harleysville continues to indicate that
insurers have such a duty or else lose the ability to obtain an allocation of damages. The impact
of the insurer being prohibited from doing so by the trial court remains uncertain, regardless of ’;he

removal of the language in footnote 11. The uncertainty is precisely why the issues presented in



this appeal are proper for this Court’s consideration. Therefore, the removal of language from
footnote 11 does not support dismissal of this appeal.
IL. Liberty Mutual is not Seeking an Advisory Opinion or Declaratory Judgment

Respondents also contend that Liberty Mutual improperly seeks an “advisory opinion” or
a declaratory judgment via this appeal because Liberty Mutual asks fhis Court to interpret
Harleysville and its impact on this case. Respondents assert that such concerns are issues that can
be raised in a separate declaratory judgment action rather than in this appeal. Liberty Mutual does
not seek an advisory opinion or declaratory judgment here.

As Liberty Mutual explained in its opening brief, throughout these proceeding§ it has
attempted to protect its rights in the best way that it could. Harleysville indicated that an insurer
has a duty to submit special interrogatories or a special verdict form in order to obtain an allocation
between covered and non-covered damages. The insurer, however, is typically not a party to a
- liability action. In fact, even disclosing the presence of liability insurance coverage is disfavored
under South Carolina law.” Liberty Mutual’s involvement here was limited solely to providing a
defense to its insureds pursuant to a reservation of rights. The provision of a defense, however,
did not entitle Liberty Mutual to advance arguments that would conflict with the interests of its

insured. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E.2d 523 (1965)

7 South Carolina policy weighs against disclosing the availability of liability coverage to “avoid
prejudice in the verdict, which might result from the jury’s knowledge that the defendant will not
have to pay it.” Crocker v. Weathers, 240 S.C. 412, 424, 126 S.E.2d 335, 341 (1962). This
principle is memorialized in Rule 411 of the South Carolina Rules of Evidence, which prohibits
admission of evidence of liability insurance “upon the issue whether the person acted negligently
or otherwise wrongfully.” Rule 411, SCRE.



(acknowledging that if an insurer were to defend a tort action and assert defenses to coverage in
that action, “a clear conflict of interests between insurer and insured” would be presented).

Respondents are correct that coverage issues are typically litigated in a subsequent
declaratory judgment action. In this.situation, however, Harleysville indicates that an insurer has
a duty to request special interrogatories or a special verdict in a liability action involving its
insured. Liberty Mutual believes it should not direct the insured’s counsel to make such a request.
Accordingly, the only option to Liberty Mutual was to request permission to intervene in its own
right on a limited basis solely to propose questions for the jury’s consideration regarding
allocation. That is precisely what Liberty Mutual attempted to do in this case.

Furthermore, the issues raised in this appeal could only be raised herein. As Liberty Mutual
explained in its brief, Harleysville indicates that if an insurer does not request submission of special
interrogatories or a special verdict, it is bound by the general verdict. Therefore, Liberty Mutual
cannot wait until a subsequent declaratory judgment action to assert these issues because the
declaratory judgment court may be precluded from parsing the general verdict into covered and
uncovered damages.

Respondents also fail to explain how Liberty Mutual would be able to assert its intervention
argument via a declaratory judgment action. That question would be purely academic if Liberty
Mutual had failed to attempt to intervene in the liability matter.

Finally, asking this Court to determine the impact of the Harleysville decision is a perfectly
valid request. Every day this Court is tasked with interpreting a prior decision or a statute under
the facts of the case at bar, and that is what Liberty Mutual has requested of the Court in this
éppeal. Liberty Mutual asks the Court to determine whether the trial court erred by denying

intervention despite the Harleysville decision. Liberty Mutual seeks a judicial determination on



the specific controversy raised herein. It does not seek to advance a claim for declaratory judgment
or a pure academic question.
| This matter presents the proper case or controversy for the Court to decide regarding how

an allocation of the verdict in a liability action between covered and non-covered claims can occur
when a trial court denies a motion for limited intervention. Liberty Mutual specifically requests
that this Court provide guidance as to thé impact of Harleysville under the circumstances presented
in this case. ‘This Court properly has jurisdiction over this question.
III.  Under the Circumstances, a Pleading would not have Served a Useful Purpose

Respondents further take issue with Liberty Mutual declining to file a pleading in this
matter. This argument was not raised to the trial court and it did not rely on this point to deny
Liberty Mutual’s motion. For this reason alone, this argument is arguably without merit. See, e.g.,
In re Parr, 17 B.R. 801, 804 (Bankr. EID.N.Y. 1982) (“The failure to attach such a proposed
pleading, however, is not fatal to the motion to intervene and may be waived by a failure to
object.”). In any event, this is not determinative of Liberty Mutual’s motion.

Respondents are correct that Rule 24(c) of the South Carolina Rules of Civil Procedure
states that a motion to intervene “shall state the ground therefor and shall be accompanied by a
pleading setting forth the claim or defense for which intervention is sought.” See Rule 24(0)?
SCRCP. Courts interpreting the analogous Federal Rule of Civil Procedﬁre 24(c), however, have
held found this is not a mandatory requirement.® For example, the Fourth Circuit has found that

where a motion to intervene is not accompanied by a pleading, “the proper approach is to disregard

8 Because Rule 24(c) of the Federal Rules of Civil Procedure is nearly identical to Rule 24(c),
SCRCP, the Court may look to interpretations of the federal rule for guidance. See, e.g., Maybank
v. BB&T Corp., 416 S.C. 541, 565, 787 S.E.2d 498, 510 (2016) (“In construing the South Carolina
Rules of Civil Procedure, our Court looks for guidance to cases interpreting the federal rules.”).

10



non-prejudiciai technical —defects.” Spring Constr. Co. v. Harris, 614 F.2d 374, 37677 (4th Cir.
. 1980); see also Danner Constr. Co. v. Hillsborough Cnty., No. 809-CV-650-T-17TBM, 2009 WL
2525486, at *2 (M.D. Fla. Aug. 17, 2009) (“[T]he majority of circuits, including the Eleventh
Circuit, have chosen to disregard non-prejudicial technical defect§ in motions to. intervene and
allow intervention where the motion does not prejudice the party.”).

“The purpose of requiring an intervenor to file a pleading is to place the other parties on
notice of the position, claim, and relief sought by the intervenor.” W.JA Realty Ltd. P’ship v.
Nelson, 708 F. Supp. 1268 (S.D. Fla. 1989). Courts have sometimes relaxed this requirement,
however, “where the purpose of intervention and the claims and defenses the intervenor intends to
pursue are made clear in the motion to intervene.” Landry’s, Inc. v. Sandoval, No.
215CV01160GMNPAL, 2016 WL 1239254, at *3 (D. Nev. Mar. 28, 2016). One example is under
the precise circumstances presented here: where a party seeks limited intervention to submit
special interrogatories. See, e.g., Cmty. Vocational Sch. of Pittsburgh, Inc. v. Mildon Bus Lines,
Inc., No. CV 09-1572,2017 WL 1376298, at *3 (W.D. Pa. Apr. 17, 2017) (“Given that Erie seeks
to intervene in order to submit special interrogatories, not to file a pleading, and there is no
evidence that Erie’s failure to subinit a pleading along with its motion to intervene caused prejudice
to the existing parties, the court will exercise its discretion and waive the pleading requirement.”).

Liberty Mutual’s decision not to file a pleading is a mere technical issue that was non-
prejudicial to the parties. A pleading would have served no useful purpose, because Liberty
Mutual clearly explained that it did not seek to assert any claims or directly participate in the
defense. The reasons for Liberty Mutual’s motion were set forth fully therein. Furthermore,
Respondents héve not suffered any prejudice from Liberty Mutual’s decision not to file a pleading.

Thus, Rule 24(c), SCRCP does not support denial of Liberty Mutual’s motion.

11



IV.  The Relief Sought by Liberty Mutual is Proper

Finally, Respondents assert that the relief sought by Liberty Mutual is improper because in

the Order denying Liberty Mutual’s motion for limited intervention, the trial court stated that
! \
- |
Liberty Mutual was not precluded from bringing a subsequent declaratory judgment action to

obtain a ruling apportioning damages. However, the trial court ;was denying Liberty Mutual’s
motion for limited intervention, and the trial court was positing thiat the South Carolina Supreme
Court’s Harleysville opinion, at a time when rehearing was pendinfl;, would permit the subsequent
declaratory judgment action. In other words, the Court was not issuing an order permitting the
subsequent declaratory judgment action, it was denying the motion for intervention.

|

In its motion to intervene, Liberty Mutual requested that the trial court find that it had met

|
the requirements of Rule 24, SCRCP and find that Liberty Mutual be permitted to intervene for a

|
limited purpose. (See Liberty Mutual’s Second Mot. to Intervene, attached as Exhibit B.) The
' |
Wieland Respondents’ Memorandum in Opposition to Liberty Mutual’s Motion acknowledged
that post-trial allocation of damages will “necessarily include int:erpretation and application of

Harleysville . . . .” (See Wieland Respondents’ Opp’n to Libefty Mutual’s Second Mot. to
Intervene, attached as Exhibit C.)
At the end of the hearing, the trial court offered an opinion on one potential outcome of the-

case—assuming that it did not permit intervention and that the juryI returned a verdict against the .

defendants—noting that:

Now, having said that, in a dec action, if there s -~ sort of
looking ahead if I have a crystal ball, and 1 were clalrvoyant which
I don’t claim to be, in looking ahead if a verdict com‘es back against
the Defendant, how are they prejudiced in really tryllng these issues
that they claim would deny coverage? There’s nothing that
precludes you from calling experts. There is nothing| that precludes

you from calling the same expert to apportion this ldamage and to

12



preserve your client’s rights in terms of when you start talking about
-- when you deal with a dec action you start tali(ing about very
-specific language in an insurance is included under the ambit of that
language. And I really can’t discern any prejudice to you that would
preclude you from being able to do that, from calling experts, from
saying and even using portions of this record from the experts who
are going to testify. . .. |

(Excerpt of Transcript of Hearing on Mot. to Intervene at 20:12;—21:6, attached as Exhibit D.)
Likewise, in its Order denying intervention, the trial court explained that Liberty Mutual would
not suffer prejudice from the denial of its motion because “it is |not precluded from bringing a
declaratory judgment action after the verdict for the purpose of ob’?taining a ruling that apportions
damages, if any, found in this case.” (Order Denying Mot. to Interyene, attached as Exhibit E.)
Therefore, contrary to the Respondents’ assertion, Liberty Mutual did hot already receive
the relief it requests. The framework proposed by Liberty Mutual in its initial brief is a potential

solution that the Court could adopt to resolve the numerous questions raised by Harleysville. It

appears that Ohio requires that an insurer first make an effort at liimited intervention, but if that
fails, then subsequent declaratofy judgment litigation is permitted. j;Ohio recognizes that if a party
seeks to intervene and it is denied, “collateral estoppel will not prol;libit future litigation of similar
issues.” Gehm v. Timberline Post & Frame, 861 N.E.2d 519, 9§ 15 (Ohio 2007); see also John
!
Wiley & Sons, Inc. v. Book Dog Books, LLC,315F.R.D. 169, 174 (Si.D.N.Y. 2016) (applying Ohio
law and noting that if an insurer moves to intervene and it is denie(i, “Ohio law is clear that there
is no collateral estoppel effect”). Therefore, if an insurer seeks intérvention and it is denied, it is
not “estopi)ed from litigating its claims in another case.” Gehm, 86I1 N.E.2d at § 15. As the court

explained in John Wiley, at most Ohio law “requires that an insurer make a motion to intervene”

to avoid preclusion. Id. If the motion is denied, then those concerns are alleviated.

13



As a result, Liberty Mutual is not seeking an improper advisory opinion. It requests that
this Court address these important issues arising from this trial court order.

Finally, Respondents take issue with Liberty Mutual only appealing the order denying
intervention. It would be improper, however, for an insurer who was not permitted a limited
intervention for a specific purpose (i.e., to request a special verdict form or special interrogatories)
to attempt to appeal the verdict to which it was not a party. In many instances the insured may be
satisfied with the amount of the verdict and not desire a new trial. If Liberty Mutual appealed the
verdict andA requested a new trial, it could create a conflict of interest with its insureds. The Court
should decline to impose such a requirement. No such requirement is necessary if the Court issues
a ruling in line with the Ohio jurisprudence above.

Liberty Mutual seeks permissible relief on justiciable questions presented to this Court for
resolution. Accordingly, Respondents motion is without merit.

| CONCLUSION

For the reasons stated abc;we, Liberty Mutual respectfully requests that the Court deny -

Respondénts’ Motion to Dismiss the Appeal.

Signature on Following Page
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rehearing, the Court grants the petition for rehearing filed
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and substitutes the attached opinions for the opinions
previously filed in this matter. As to the petition for
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JUSTICE KITTREDGE: These cases present cross-appeals from declaratory
judgment actions to determine coverage under Commercial General Liability (CGL)
insurance policies issued by Harleysville Group Insurance (Harleysville). These
cases arise from separate actions, but we address them in a single opinion as they
involve virtually identical issues regarding insurance coverage for damages
stemming from the defective construction of two condominium complexes in
Myrtle Beach: Magnolia North Horizontal Property Regime (Magnolia North) and
Riverwalk at Arrowhead Country Club Horizontal Property Regime (Riverwalk).
The Spec1a1 Referee found coverage under the policies was triggered and calculated
Harleysville's pro rata portion of the progressive damages based on its time on the
risk. We affirm the findings of the Special Referee in the Magnolia North matter,
-and we affirm as modified in the Riverwalk matter.

I.

- The Riverwalk and Magnolia North developments were constructed between 1997
and 2000. After construction was complete and the units were sold, the purchasers
became aware of significant construction problems, including building code
violations, structural deficiencies, and signiﬁéant water-intrusion problems. In
2003, the purchasers filed suit to recover damages for necessary repairs to their
homes. :



The lawsuits were filed by the respective property owners' associations, (the -
X |

POAs), which sought actual and punitive damages for the extensive construction
defects under theories of negligent construction, breach of fiduciary duty, and
breach of warranty.! As to the Riverwalk development, individual homeowners




also filed a class action to recover damages for the loss of-use of their property
during the repair period.? The defendants in the underlying suits were the related
corporate entities that developed and constructed the condominium complexes:
Heritage Communities, Inc. (the parent development company), Heritage Magnolia
North, Inc. and Heritage Riverwalk, Inc. (the project-specific subsidiary companies

~ for each separate development), and Buildstar Corporation (the general contracting
subsidiary that oversaw construction of all Herltage development projects), to which
we refer collectlvely as "Heritage."

During the period of construction from 1997 to 2000, the various Heritage entities
each maintained several liability insurance policies with Harleysville with per-
occurrence limits totaling between $3,000,000 and $4,000,000 on the primary -
policies and between $9,000,000 and $13,000,000 on the excess liability policies.? -
Heritage was uninsured after the last policy lapsed in 2001, and the financial strain
of numerous construction-defect lawsuits caused Heritage to go out of business in
2003.4

' The Magnolia North trial involved claims of negligent construction, breach of
implied warranty of workmanlike service, and breach of fiduciary duty for failing
f0 repair or fund repairs needed in the common areas at the time the property was
turned over to the POA. In the Riverwalk litigation, the POA asserted similar -

claims of negliecence and breach of fiduciary duty.

2 This class action was consolidated for trial with the Riverwalk POA suit.

s Between August 1997 and November 1999, Heritage Communities, Inc.
maintained various policies with $1,000,000 in primary liability coverage and
$4,000,000 in excess coverage. From April 1997 to August 2000, BuildStar
Corporation maintained $1,000,000 of coverage in both primary and excess
policies. From June 1997 to June 2001, Heritage Riverwalk, Inc. maintained
policies of $1,000,000 in primary coverage and $4,000,000 in excess coverage.
From September 1998 to November 2000, Heritage Magnolia North maintained
$1,000,000 in liability coverage and $4,000,000 in excess coverage.

+ In January 2001, Heritage Communities, Inc., the parent development company,
filed for protectlon under Chapter 11 of the United States Bankruptcy Code and







After receiving notice of the lawsuits, Harleysville informed its insureds that it
would provide for their defense; however, Harleysville contends this was done
under a full reservation of rights. Harleysville's efforts to reserve its rights were
generic statements of potential non-coverage coupled with furnishing most of the
Heritage entities with copies (through a cut-and-paste method) of the insurance
policies. There is no dispute that Harleysville would control the litigation.
Harleysville contends that all coverage issues would be litigated following the
entry of any adverse jury verdict.

At the outset of each trial, Harleysville's counsel for Heritage conceded liability, and
in both trials, the trial court directed a verdict in favor of the POA on the negligent
construction cause of action. See Magnolia North Prop. Owners' Ass'i v. Heritage
Cmitys., 397 S.C. 348, 369-70, 725 S.E.2d 112, 123-24 (Ct. App. 2012) (observing
that "during opening arguments, counsel [for Heritage] conceded liability" and
affirming the trial court's decision to direct a verdict in favor of the POA); Pope v.
Heritage Cmtys., 395 S.C. 404, 429-30, 717 S.E.2d 765, 778-79 (Ct. App. 2011)
(quoting Heritage's concessions of liability during opening statements and finding no
~ error in the trial court's decision to direct a verdict in favor of the POA). Thus, the
only contested issue in the underlying trials was the nature and extent of the -
damages resulting from the admitted negligent construction.

In this regard, the parties presented various experts who offered widely different
estimates of the costs to correct the construction defects. According to the POAS'
experts, the cost of necessary repairs totaled approximately $9,200,000 at

Magnolia North'and $8,600,000 at Riverwalk. In contrast, defense experts testified
the necessary repairs would cost much less—approximately $2,400,000 at Magnolia
North and $2,500,000 at Riverwalk. Ultimately, the juries declined to adopt any one
expert's estimate, instead returning verdicts somewhere between the parties' figures.
In the Magnolia North matter, the jury returned a general verdict for $6,500,000 in
actual damages and $2,000,000 in punitive damages, and in the Riverwalk suit, the
jury returned a general verdict of $4,250,000 in actual damages and $250,000 in
punitive damages in favor of the POA and $250,000 in loss-of-use

thereafter was administratively dissolved by the South-Carolina Secretary of State
in June 2011. See S.C. Code Ann. § 33-14-210(d) (2006) ("A corporation -
dissolved administratively continues its corporate existence but may not carry on
any business except that necessary to wind up and liquidate its business and:

affairs.") The remaining corporate entities similarlv became insolvent.




~ damages and $750,000 in puniﬁve damages in the class action.

Following these general jury verdicts against its insureds, Harleysville filed the
present declaratory judgment actions to determine what portion of the judgments in |
the underlying construction-defect lawsuits would be covered under Heritage's CGL
policies. In filing these suits, Harleysville contended that, under the terms of the
- policies, it has no duty to indemnify Heritage for these judgments.



/

Alternatively, if any of the damages were found to be covered, Harleysville sought
an accounting to somehow parse the jury verdicts and determine which portion of
the juries' general verdicts constituted covered damages. Harleysville further argued
it could be responsible for only that portion of damages occurring during the period
of time its policies provided coverage.

The matter was referred to a Special Referee, who held an evidentiary hearing in
December 2010. Because this Court's decision in Crossmann Communities of North
- Carolina, Inc. v. Harleysville Mutual Insurance Co.’ was pending at the time, the
parties agreed for the Special Referee to stay the matter until Crossmann was
resolved. After Crossmann was decided in August 2011, the parties agreed for the
Special Referee to reopen the evidentiary hearing in December 2011 to hear
arguments and testimony regarding the applicability of the time-on-the-risk
formulation as set forth in Crossmann. The POAs objected to the admission of.
evidence regarding time on the risk, arguing that it was inappropriate to parse the
juries' general, unallocated verdicts by evaluating Harleysville's time on the risk.

Ultimately, the Special Referee found coverage under the policies was triggered
because the juries' general verdicts included some covered damages. Although the
Special Referee found that the costs to remove and replace the faulty workmanship
were not covered under the policies, the Special Referee concluded that it would be
improper and purely speculative to attempt to allocate the juries' general verdicts
between covered and non-covered damages. Accordingly, the Special Referee
ordered the full amount of the actual damages in the construction-defect suits would
be subject to Harleysville's duty to indemnify in proportion with its time on the risk.
The Special Referee made factual findings regarding the dates of the progressive
damages period and the period during which Harleysville provided coverage. The
Special Referee thereafter calculated Harleysville's pro rata portion of the
progressive damages based on Harleysville's time on the risk. Lastly, the Special

- Referee found punitive damages were covered and that no policy exclusion

+395 S.C. 40, 717 S.E.2d 589 (2011).




applied to preclude coverage for any portion of those damages.

* The parties subsequently filed cross-appeals. Harleysville is the pﬁmary.
Appellant. Upon the parties' joint motion, these matters were certified from the
court of appeals to this Court pursuant to Rule 204(b), SCACR.

' I1.




"A declaratory judgment action is neither legal nor equitable, and therefore, the
standard of review is determined by the nature of the underlying issue." Auto
- Owners Ins. Co. v. Newman, 385 S.C. 187, 191, 684 S.E.2d 541, 543 (2009) (citing
Colleton Cnty. Taxpayers Ass'n v. Sch. Dist. of Colleton Cnty., 371 S.C. 224, 231,
638 S.E.2d 685, 688 (2006)). "When the purpose of the underlying dispute is to-
determine whether coverage exists under an insurance policy, the action is one at
law." Id. (citing Auto-Owners Ins. Co. v. Hamin, 368 S.C. 536, 540, 629 S.E.2d
- 683, 685 (Ct. App. 2006)). "In an action at law tried without a jury, the appellate
court will not disturb the trial court's findings of fact unless there is no evidence to
reasonably support them." Id. Indeed, this Court's scope of review "is limited to
correcting errors of law." City of Hartsville v. S.C. Mun. Ins. & Risk Fin. Fund, 382
S.C. 535, 543, 677 S.E.2d 574, 578 (2009) (quoting State Farm Mut. Auto. Ins. Co.
v. James, 337 S.C. 86,93, 522 S.E.2d 345, 348-49 (Ct. App. 1999)).

The threshold question in determining coverage under a CGL policy is whether the
claim at issue is for "property damage" caused by an "occurrence" within the
general grant of coverage in the CGL insuring agreement Specifically, the CGL -
policies at issue in these cases provide: .
We will pay those sums that the insured becomes legally obligated to
- pay as damages because of ' bodlly mjury" [or] ‘property damage” . . .
to which this insurance apphes ' ’
a. This insurance applies only:

(1) To "bodily injury" or "property damage":

éa—}_(gl‘That occurs during the policy period; and



éb}-@ That is caused by an "occurrence." ¢




. The CGL policies define "property damage" as "physical injury to tang1ble

_ property, mcludmg all resulting loss of use of that property," and define an
"occurrence" as "an accident, including continuous or repeated exposure to

substantially the same general harmful conditions."” Applying these terms to

* ascertain the scope of coverage in construction-defect cases has resulted in

considerable litigation, not just in South Carolina, but across the country,

In L-J, Inc. v. Bituminous Fire & Marine Insurance Co., 366 S.C. 117, 621 S.E.2d
33 (2005), this Court explored the issue in determining whether costs to repair
negligently constructed roadways were covered under the general contractor's CGL
policy. Id. at 122, 621 S.E.2d at 35. Observing there was no claimed damage to
property other than to the defectively constructed roadway—in other words, the
completed work itself—this Court held the claimed losses were not covered by the

- CGL policy. Id. at 123-24, 621 S.E.2d at 36-37. However, in L-J, we '
foreshadowed that the coverage question would be resolved differently under
different circumstances. Specifically, we explained that where a claimed loss is for
damage to property other than the faulty workmanship itself, such as where
continuous or repeated water intrusion causes damage to otherwise non-defective
construction components, then the claim may be covered under the terms of the
policy, as it would not constitute a mere allegation of faulty or defective
workmanship. Id. at 123-24, 621 S.E.2d at 36 (citing High Country Assocs. v. N.H.

Ins. Co., 648 A.2d 474 (N.H. 1994)). L-J was decided prior to the trials in this case.

s The language of the excess liability policies is similar and provides:
( .

- We will pay on behalf of the insured the "ultimate net loss" in excess
of the "applicable underlying limit" which the insured becomes legally
obligated to pay as damages because of: /

a. "Bodily injury" or "property damage" covered by this policv
and caused by an "occurrence" which occurs during the policy

period . .. .-

7 The_deﬁnitions of "property damage" and "occurrence" are identical in the
primary and excess policies. '

1



Consistent with our projection in L-J, several years later in Auto Owners Insurance
Co. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009), we held that a
subcontractor's negligent application of stucco, which allowed water to seep into the
- plaintiff's home causing damage to the home's framing and exterior sheathing,
constituted an-occurrence under the builder's CGL policy. Although the Court found
the damages caused by the continuous moisture intrusion resulting from this
neghgent construction were covered by the CGL pohcy, the Court empha31zed that




the costs of removing and replacing the defective stucco itself amounted to faulty
workmanship, which was not covered. & Id. at 194, 684 S.E.2d at 544-45.

: On March 10, 2008, this Court issued an initial decision in Newman in which we
found all damages caused by water intrusion resulting from defectively installed =
stucco were covered under the terms of the CGL policy. In so holding, we initially
affirmed the trial court's finding that the cost of repairing and replacing the
defectively installed stucco itself was included in the covered damages, as the
underlying damage could neither be assessed nor repaired without first removing the
exterior sheathing. Thereafter, Auto Owners filed a petition for rehearing on April
21, 2008; on that same 'day, Harleysville filed a motion with this Court seeking leave
to file a brief as Amicus Curiae in support of Auto Owners' petition for rehearing,
‘'which was subsequently granted. In its Amicus brief, citing numerous cases from
other jurisdictions in support, Harleysville urged this Court to grant rehearing and
argued, among other things, that the Court should reverse its decision finding repair
or replacement costs for the faulty workmanship to be covered under the CGL
_ policy, even if the Court ultimately determined other resulting damage was covered.
Auto Owners' petition for rehearing was granted on August 22, 2008, and the case
was reheard on November 6, 2008, prior to the underlying Magnolia North and
Riverwalk trials. On September 8, 2009, the Court refiled its decision in Newman,
this time determining that the cost to remove and replace the defective stucco was
not covered under the CGL policy; however, the Court concluded that because there
was no evidence in the record indicating which portions of the arbitrator's award of
damages may be attributed to the removal and replacement of defective stucco, the
~ entire damages award was covered. A key point here is that Harleysville's presence
in, and corresponding knowledge of, the Newman litigation illustrates Harleysville's
understanding at the time of the underlying Riverwalk and Magnolia North trials of
the distinction between faulty workmanship and resulting property damage and the
mmportance of that distinction for purposes of determining coverage.



Two years later, in Crossmann, the Court reaffirmed the result in Newinan—that

. costs to repair faulty workmanship itself are not covered under a CGL policy but
costs to repair resulting damage to otherwise non-defective components are
covered—while clarifying that the relevant policy term in the insuring agreement is
"property damage," rather than "occurrence." 395 S.C. at 48-50, 717 S.E.2d. at

593-94 (explaining the use of the phrase "physical injury” in defining property

~damage suggests that such property was "not defective at the outset, but rather was
initially proper and injured thereafter"). We clarified that faulty workmanship was
not covered because it did not constitute property damage—not because it did not
meet the definition of "occurrence." Id. (explaining the ongoing water penetratlon
fell W1th1n the expanded definition of occurrence—namely, the "continuous or
repeated exposure to substantially the same general harmful conditions"—and thus
constituted the relevant occurrence). This Court further found the scope of an
insurer's duty to indemnify was limited to damages accrued during the insurer's time
on the risk, overruling earlier case law that held an insurer's liability was Jomt and
several. Id. at 59-64, 717 S.E.2d at 599-01.

In so holding, the Court acknowledged that, when property damage is progressive
(as is the case with damages resulting from water intrusion), "it is often 'both
scientifically and administratively impossible™ to determine precisely what
quantum of property damage occurred during each policy period. Id. at 64, 717
S.E.2d at 601 (quoting Boston Gas Co. v. Century Indem. Co., 910 N.E.2d 290,
301 (Mass. 2009)). Thus, the Court determined that where it is impracticable to
calculate the exact measure of damages attributable to the injury that triggered
each policy, the default rule is that an insurer's pro rata share of the damages is a
function of the total number of years damages progressed and the portion of those
years a particular insurer provided coverage. Id. at 64—65, 717 S.E.2d at 602.

Although Crossmann represented a sea change in terms of adopting the time-on-
the-risk approach (and abandoning the "joint and several" approach), Crossmann
left unchanged the basic concept, first signaled in L-J then formally adopted in
Newman, that the cost of repairing faulty workmanship is not covered under CGL
policies but resulting property damage beyond the defective work product itself is
covered. With these principles in mind, we turn to the legal issues presented on
appeal.
I1I.
Coverage Issues -



| Harleysville and the POAs each contend the Special Referee made varjous errors
~in declaring the scope of coverage under the policies. We disagree-and-address

-A. Reservation of Rights to Contest Coverage

Harleysville first contends the Special Referee erred in finding it faﬂed to properly

reserve the right to contest coverage-as-to-the-underlying damages-that- constitute,
The question presented is whether a reservation of rights letter that merelv provides
the insured with a copy of the policy, coupled with a general statement that the

~ insurer reserves all of its rights, is sufficient. We hold it is not.

On appeal, Harleysville first argues the POAs lack standing to assert any -
deficiencies in Harley_svi]le'sieservation of rights letters because the POAs are not
parties to the insurance contract. While we acknowledge that generally a third party
will have no basis to assert any perceived inadequacies in an insurer's purported
reservation of rights, under the unique facts of this case, we find the Special
Referee did not err in allowing the POAs to raise these issues.

Here, Heritage was defunct, and despite having received proper service of process,
Heritage failed to appear or otherwise defend in this action. Moreover, the POAs
have acquired final judgments against Harleysville's insureds "obtained after an
actual trial." By virtue of these final judgments, the express terms of the policy itself -
groVide the POAs are entitled to sue Harleysville directly to recover their judgments
against its insured. It would defv logic to conclude that the POAs had the ability to
sue Harleysville directly on the policy but lacked the ability to assert in the insured's
stead that Harleysville is precluded from denyving coverage based on alleged
deficiencies in its reservation letters. especially since the POAs and the insureds

~ share an identical interest in maintaining coverage. Indeed. courts have recognized

that, under certain circumstances, third parties may be permitted to contest whether
an insurer effectively reserved the right to contest coverage. See Transamerica Ins.

'Co. v. Int'l Broad. Corp.. 94 E.3d 1204, 1208-09 (8th Cir. 1996) (finding injured

third party was not precluded from asserting that insurer was precluded from
7den¥ing coverage where insured was insolvent and injured third party sought to
assert insured's interest in precluding insurer from denying coverage). Stoneridge
Dev. Co., Inc. v. Essex Ins. Co., 888 N.E.2d 633, 641-50 (Ill. Ct. App. 2008)
(recognizing that where insured was insolvent and injured third party held final
judgment against insured, the third party could assert a claim that the liability insurer
- was barred from denving coverage based on insurer's purportedly inadequate
reservation of rights). We do recognize, however, that




allowing a third party to challenge the adequacy of an insurer's resérvation of rights
is the exception and not the rule. However, based on the specific circumstances in
this case, we conclude the Special Referee did not err in allowing the POAs to stand

in the shoes of Harleysville's 1nsured to challenge the adequacv of the reservation of

rlghts letters.

ehsamreeTummg to the sufﬁmency_ of a reservatlon of nghts letterE it is amomanc

that an insured must be provided sufficient information to understand the reasons the
insurer believes the policy may not provide coverage. We agree with the Special
Referee that generic denials of coverage coupled with furnishing the insured with a
verbatimreeitationcopy of all or most of the policy provisions (through a cut-and-
paste method) is not sufficient. That is precisely what happened here, with the
exception of the coverage dispute concerning punitive damages.

A-basic-understanding-ofWe begin by analyzing the foundational purpose a

reservation of rights te-centest-coverage-may-be-helpfulletter is designed to serve.
"A 'unilateral reservation of rights' is a notice given by the insurer that it will

defend [the insured in the lawsuit] but reserves all rights it has based on
noncoverage under the policy . . . ." 14 Couch on Ins. § 202:38. A reservation of
rights is a way for an insurer to avoid breaching its duty to defend and seek to
suspend operation of the doctrines of waiver and estoppel prior to a determination
of the insured's liability. Id. "Although a reservation of rights may protect an

" insurer's interests, it also is intended to benefit the policyholder by alerting the
policyholder to the potential that coverage may be inapplicable for a loss; that
conflicts may exist as between the policyholder and the insurer; and, that the
policyholder should take steps necessary to protect its potentially umnsured
interests." 12 New Appleman on Insurance § 149.02[2][a].

"A reservation of rights-letter must give fair notice to the insured that the insurer
intends to assert defenses to coverage or to pursue a declaratory relief action at a
later date." United Nat'l Ins. Co. v. Waterfront N.Y. Realty Corp., 948 F. Supp. 263,
268 (S:.D.N.Y. 1996). Moreover, because an insurer typically has the right to control
the litigation and is in the best position to see to it that the damages are allocated,
courts have found that where an insurer defends under a reservation of rights, an
insurer has a duty to inform the insured of the need for an allocated verdict as to
covered versus noncovered damages. See Tyger River Pine Co. v. Maryland Cas.
Co., 170 S.C. 286, 170 S.E. 346, 348 (1933) (observing that where an insurer
reserves the right to control the defense, the insured is "directly deprived of a voice



or part in such negotiations and defense" and noting that if an insurer's interests
conflict with those of its insured, the insurer is " bound, under its contract



of indemnity, and in good faith, to sacrifice its interests in favor of those of the

_ [insured]"); see also Remodeling'Dimensions, Inc. v. Integrity Mut. Ins. Co., 819
N.W.2d 602, 618 (Minn. 2012) (holding that "when an insurer notifies its insured
that it accepts the.defense of a[] [] claim under a reservation of rights that includes
covered and noncovered claims, the insurer not only has a duty to defend the



claim, but also to disclose to its insured the insured's interest in obtaining a written
explanation of the award that identifies the claims or theories of recovery actually
proved and the portions of the award attributable to each"); id. (reasoning that the
"insurer is in a unique position to know the scope of coverage and exclusions in its
policies" and "the duty to notify [the insured] is not onerous").

"If the insured does not know the grounds on which the insurer may contest .
coverage, the insured is placed at a disadvantage because it loses the opportunity to
investigate and prepare a defense on its own." Desert Ridge Resort LLC v.
Occidental Fire & Cas. Co. of N.C., 141 F. Supp. 3d 962, 967 (D. Ariz. 2015).
Indeed without knowledge of the bases upon which the insurer might dispute
coverage, "the insured has no reason to act to protect its rights because it is unaware
that a conflict of interest exists between itself and the insurer." Magnum Foods, Inc.
v. Cont'l Cas. Co., 36 F.3d at1491, 1498 (10th Cir. 1994) (internal quotation marks

and citation omitted). Thus, "[t]he general rule precluding an insurer from raising
new grounds contesting coverage in a subsequent action is justified in th[is]
[Jcontext." 1d.

right-to-contest-coverage)— For a reservation of rights to be effective, the
reservation must be unambiguous; if it is ambiguous, the purported reservation of
rights must be construed strictly against the insurer and liberally in favor of the
insured." Id. at 10. (citations and internal quotation marks omitted); see Desert
Ridge Resort, 141 F. Supp. 3d. 966— 68 (explaining that where an insurer



- undertakes and exclusively controls the defense of the insured under a reservation of
rights, prior to undertaking the defense, the insurer must specify in detail any and all
bases upon which it might contest coverage in the future since "[g]rounds not
identified in the reservation of rights may not be asserted later by the insurer"); id.
(explaining the existence of a potential conflict of interest between insured and
insurer is what requires the insured to set forth the bases upon which it might
contend damages are not covered in a greater amount of detail than would otherwise
be required); Weber v. Biddle, 483 P.2d 155, 159 (Wash. Ct.App. 1971)

- (underscoring that when an insurer controls the defense of the action against its
insured, "a high fiduciary duty [i]s owed by the insurer to the insured" and observing
a "general notice of reservation of rights failing to refer specifically to the policy
provision upon which the insurer



wished to rely may be insufﬁcient;'); '

At the hearing before the Special Referee, Harleysville produced letters it sent to
former Heritage principals and counsel between December 2003 and February
2004.° These letters explained that Harleysville would provide a defense in the
underlying suits ‘and listed the name and contact information for the defense
attorney Harleysville had selected to represent Heritage in each matter. These
letters identify the particular insured entity and lawsuit at issue, summarize the:
allegations in the complaint, and identify the policy numbers and policy periods for
policies that potentially provided coverage.!? Additionally, each of these letters
(through a cut-and-paste approach) incorporated a nine- or ten-page excerpt of
various policy terms, including the provisions relating to the insuring agreement,
Harleysville's duty to defend, and numerous policy exclusions and definitions.
Despite these policy references, the letters included no discussion of Harleysville's




position as to the various provisions or explanation of its reasons for relying
thereenpotentially denving coverage. With the exception of the claim for punitive
damages, the letters failed to specify the particular grounds upon which Harleysvﬂle
- did, or might thereafter, dispute coverage. :

In-eentrast;-Concerning punitive damages, Harleysvﬂle did prov1de r-detail-the
basis for the potential denial of coverage:.

The complaint filed against you seeks punitive damages.

[Harleysville] reserves the right to disclaim coverage for these since

under all of your policies, they would not arise from an "occurrence,"

do not fit the definition of "bodily injury" or "property damage," and/or
“were "expected and intended" within the meaning of exclusions in the

policies.

» The Magnolia North lawsuit was filed on May 28, 2003, but it was not until more
than six months later that Harleysville sent "reservation of right" letters—one to
Heritage Communities, Inc. on December 11, 2003, and another to Heritage
Magnolia North, Inc. on December 12, 2003.

1w Notwithstanding the production of various letters at the hearing, Harleysville
conceded it could not find a reservation of rights letter addressed to Buildstar

specifically regarding the Magnolia North litigation or any letter regarding the
individual homeowners' class action.




The fact that Harleysville stated the specific grounds for contesting coverage for
punitive damages stands in stark contrast to the otherwise non-specific—"we will
let vou know later"—purported reservation of rights, It is reasonable to conclude
that Harleysville knew preciselv how to protect its interests, but elected to be
purposefully vague on all cherage matters except punitive damages.

eeﬂs{me&eﬂ—éefeektﬂa}s%mpeft&nﬂ%heaw&ggﬁcanﬂy_ none of the

reservation letters advised Heritage of the need for allocation of damages between
covered and non-covered losses or referenced a possible conflict of interest or

Harleysville's intent to pursue a declaratory judgment action following any adverse
jury verdicts in the underlying lawsuits._"The right to control the litigation carries -

with it certain duties,” including "the duty not to prejudice the insured's rights by
failing to request special interrogatories or a special verdict in order to clarify
coverage of damages." Magnum Foods, Inc. v. Cont'l Cas. Co., 36 F.3d 1491, 1498
(10th Cir. 1994) (citations omitted) (explaining "[i]f the burden of apportioning
damages between covered and non-covered were to rest on the insured, who is not
in control of the defense, the insurer could obtain for itself an escape from
responsibility merely by failing to request a special verdict or special
interrogatories” (citing Duke v. Hoch, 468 F.2d 973, 979 (5th Cir. 1972))).
Therefore, by "virtue of its duty to defend, an insurer gains the advantage of
exclusive control over the litigation," and "it would be unreasonable to permit the
insurer to not disclose potential bases for denying coverage." Id. (internal citations
and quotation marks omitted); see Desert Ridge Resort. 141 F. Supp. 3d. 966-68

. {explaining that where an insurer undertakes and exclusively controls the defense of
the insured under a reservation of rights. prior to undertaking the defense, the
insurer must specify in detail any and all bases upon which it might contest
coverage in the future since "[g]rounds not identified in the reservation of rights
may not be asserted later by the insurer™): id. (explaining the existence of a potential
conflict of interest between insured and insurer is what requires the insured to set
forth the bases upon which it might contend damages are not covered in a greater
amount of detail than would otherwise be required). Weber v. Biddle, 483 P.2d 155,

159 (Wash. Ct.App. 1971) (underscoring that when an insurer controls the defense
of the action against its insured, "a high fiduciary duty [i]s owed by the insurer to

the insured"” and observing a general notice of reservation of rights failing to refer




specifically to the policy provision upon which the insurer wished to rely may be

- Insufficient™). : '

The Special Referee thoroughly dnalyzed thesethe letters to determine whether

Harleysville properly reserved its rights. As to the substance of Harleysville's .
letters to Heritage, the Special Referee found the letters were not sufficiently




specific to put Heritage on notice of Harleysville's specific defenses, particularly as
to the need for an allocated verdict.

Perhaps in recognition of the inadequacy of the letters, Harleysville additionally
relied on an oral reservation of rights based on conversations with representatives
of Heritage. The Special Referee considered this argument (and the evidence
“advanced by Harleysville) and concluded that even if an oral reservation is
permitted in South Carolina, the oral reservations Harleysville claimed to have
communicated to the principals of the defunct Heritage entities "fall short of the
speciﬁ_city [required] and are ambiguous at best," noting "[p]roviding timely and



specific policy defenses and disclosing actual or potentlal conﬂ10ts are important
fiduciary duties of the insurer(,] especially when, as here, Harleysville is .
controlling the defense of its insured." The Special Referee concluded that
Harleysville failed to properly reserve its rights to dispute coverage as to actual
damages and, thus Harleysville was precluded from attempting to do so in this
action. \

Here, except as to punitive damages, Harleysville's reservation letters gave no
express reservation or other indication that it disputed coverage for any specific
portion or type.of damages. Nor did the letters or testimony indicate that, in the
event Heritage was found liable in the construction-defect suits, Harleysville
intended to file the instant lawsuit to contest various coverage issues. Specifically,
Harleysville did not expressly put its insureds on notice that it intended to litigate
the issues of whether any damages resulted from acts meeting the definition of
occurrence, whether any damages occurred during the applicable policy periods,
and What damages were attnbutable to non—covered faulty Workmanshlp—and

e*eludeé And 1n no way did the letters 1nform the msureds that a confhct of interest
may have existed or that they should protect their interests by requesting an -
appropriate verdict. As the Fifth Circuit found in Duke v. Hoch, Harleysville's
reservation "was no more than a general warning" and "too-imprecise to shield [the
insurer]." 468 F.2d 973, 979 (5th Cir. 1972). We find there is evidence in the record
to support the Special Referee's finding that Harleysville's reservation letters were
insufficient to reserve its right to contest coverage of actual damages,!! and

fe—marﬂ—&ﬂehaﬂged—ln add1t10n to ﬁndmg Harleysvﬂle S attempted reservation of
rights to be insufficient, the Special Referee also found "the Court has no basis
upon which to make a logical assessment of the jury's purpose when it awarded
the general verdict” as to the negligent construction, breach of warranty, and -
breach of ﬁdu01ary duty c1a1ms and the Spe01a1 Referee refused to "engage in










\

therefore, we affirm.'? Because we find Harleysville did not effectively reserve the

verdiet);speculation with respect to this issue of [allocating Josses], particularly
when the dilemma now confronting Harleysville is of its own making." See alse
Newman, 385 S.C. at 198, 684 S.E.2d at 547 (finding that even though arbitrator's
award improperly included amounts for replacing and repairing faulty workmanship
itself, there was insufficient evidence in the record to allow the Court to determine
which costs were solely attributable to the non-covered faulty workmanship and
finding that the insurer's duty to indemnify therefore covered the entire award).-The

12 The dissent also suggests that the timing of this Court's decision in Newman
somehow precludes Harleysville from having set forth in its reservation of rights
letters the faulty workmanship versus covered damages distinction upon which it
now seeks to parse the general jury verdict. As noted, any claim that Harleysville
was not aware of this very distinction borders on frivolity because Harleysville
appeared 1n other earlier cases (e.g., Newman) for the express purpose of urging the
very distinction it now asserts. Moreover, as early as December 2004, Harleysville

“had formally taken the position that faulty workmanship was not covered in a

dispute with a different insured in a South Carolina federal court. Specifically,
Harleysyille filed a complaint seeking a declaration that it had no duty to defend its

- insured, a Beaufort County homebuilder and general contractor, in thirteen state-

court actions, and arguing the damages at issue in those lawsuits arose from the

~ insured's faulty workmanship and, thus, were not covered under the CGL policy.

Harleysville Mut. Ins. Co. v. Cambridge Bldg. Corp., 66 Fed. R. Serv.3d 811
(D.S.C. 2006) (quoting Harleysville's description of the coverage questions
presented as "'whether the claims arise from an "occurrence"; whether they
constitute "property damage"; and whether the claims allege only damage to
property arising from a defect, deficiency, inadequacy or.dangerous condition in [the
msured's] work™). Moreover, Harleysville further asserted that "'the law of South
Carolina is settled: there is no insurance coverage for construction defects." Id.
(quoting Harleysville's pleadings). Thus, regardless of any decisions by this Court in
the interim, the position taken by Harleysville—that faulty workmanship is not
covered under the insuring agreement— has been consistent since 2004, and
Harleysville demonstrated that it understood how to articulate its position in detail; it
simply failed to do so in the cases presently before the Court. Moreover, the relevant -
language in Harleysville's policies has, at all times, remained unchanged, as has



South Caroliha's common law regarding conflicts of interest and the high standards
of conduct an insurer owes to its insureds. See Sims v. Nationwide Mut. Ins. Co.,
- 247 S.C. 82, 145 S.E.2d 523 (1965); Tyger River Pine Co. v. Maryland




| nght to contest coverage we need not address Harleysvﬂle s clalms of error
regarding various pohcy exclu31ons

We turn now to the issue of pumtlve damages, the coverage of Wthh Harleysvﬂle '
effectlvely reserved the right to contest. :

_ B. Punitive Damages—Insuring Agreemenf

Harleysvrlle argues it has no duty to mdemmfy Heritage for punitive damages

' which it contends are not covered under the insuring agreement in the first

 instance: Specifically, Harleysville contends that by awardmg punitive damages,
the jury necessanly found that Hentage 's wrongdoing : and the results therefrom
were not accidental, which is required for losses to amount to an occurrence. We
drsagree ‘ : o :

The A,insuring Ianguage in the CGL polieres provides Harleysvﬂle'wm indemnify :

. Heritage for "those sums" Heritage becomes legally obligated to pay .as damages

Aarlsmg from an occurrence. The policies include the standard CGL definition ofan
"occurrence" as an "accident, including continuous or repeated exposure to
substantially the same general harmful cond1t10ns !

In arguing punitive damages are not 'accidental” and therefore not an occurrence,
‘Harleysville ignores that the progressive water intrusion constitutes the relevant
occurrence. Further, Harleysvﬂle dlsregards not only the progresswe damage aspect.
of the occurrence definition (i.e., "continuous or repeated exposure to substantially
the same general harmful conditions") but also this Court's holding in Crossmann
that the insuring language of a CGL pohcy is triggered by progressive damages =
caused by repeated water intrusion. Crossmann, 395 S.C. at 47, 717 S.E.2d at 593.
Thus, Harleysville is contractually obligated to indemnify Heritage for those sums
Heritage becomes legally ob]igated to pay as a result of that progressive water
~-intrusion, and the policy does not limit "those sums ' to compensatory or actual

' -damages ' C

Propérly looking to: the tetms. of the apphcable pohc1es the Spec1a1 Referce found
that if Harleysville intended to preclude coverage for punitive damages, it could -

. have easily written the gohcg to-explicitly exclude coverage for gumtlve damages. -




Cas. Co., 170 S.C. 286, 170 S.E. 346 (1933). Thus, the suggestion in the dissent
that Harleysville is being held to a standard of clairvoyance must be rejected.



For example, the Special Referee noted that Harleysville could simply have added |
the word "compensatory" before the word "damages"” in the policies' insuring

- language. Because the policies' lJanguage did not unambiguously exclude punitive
damages, the Special Referee applied well-established law and construed the '
policy language in favor of the insured, finding Harleysville was requlred to
indemnify Herltage for punitive damages.

. [A]mblgultles in an insurance contract must be construed in favor of the insured."
Whitlock v. Stewart Title Guar. Co., 399 S.C. 610, 615-16, 732 S.E.2d 626, 628
(2012). Moreover, this Court has previously found punitive damages are covered as
they constituted a sum the insured was "legally obligated to pay as damages."
Carroway v. Johnson, 245 S.C. 200, 204, 139 S.E.2d 908, 910 (1965); see S.C.
State Budget & Control Bd. v. Prince, 304 S.C. 241, 249, 403 S.E.2d 643, 648

" (1991) ("Here, as in Carroway, the policy does not limit recovery to actual damages. -

Instead, the policy uses broader language which, under the rules of construction and

" interpretation of insurance policies, must be read as encompassing punitive

damages."). Because the policy does not unambiguously exclude punitive damages,

we construe the policy language in favor of the insured to include punitive damages,
and we therefore affirm the Special Referee's finding that punitive damages are

" covered. See, e.g., Crossmann, 395 S.C. at 47, 717 S.E.2d at 593-94 (noting that an

ambiguity in a CGL policy must be construed in favor of the insured).



)
€D. Punitive Damages—"Expected or Intended” Exclusion

Harleysville next argues the Special Referee erred in failing to find punitive -
damages fall within the policy exclusion barring coverage for acts that are
"expected or intended." Harleysville contends that by awarding punitive damages,
the jury necessarily found that Heritage's wrongdoing was a-"conscious failure"

. and involved a "present consciousness of wrongdoing," and thus, Heritage's
wrongdoing and the results thereof were intended or at least expected damages,
which would be excluded under the policy.* We disagree.

An insurance company bears the burden of establishing the applicabi]ity of policy
exclusions. Owners Ins. Co. v. Clayton, 364 S.C. 5555_ 560, 614 S.E.2d 611, 614
(2005) (citing Boggs v. Aetna Cas. & Sur. Co., 272 S.C. 460, 252 S.E.2d 565




(1979)). For an act to be excluded from coverage under the policy exclusion for
losses "expected or intended from the stahdpoint of the insured," this Court has
held that "not only the act causing the loss must have been intentional but [] the
results of the act must also have been intended." Miller v. Fidelity-Phoenix Ifis.
Co., 268 S.C. 72,75, 231 S.E.2d 701, 702 (1977) (explaining the insured must be
- shown to have acted intentionally and to have intended the specific type of loss or
injury that resulted for the exclusion to apply). These questions of the insured's
intent are factual in nature. Id. "In an action at law tried without a jury, the
appellate court will not disturb the trial court's findings of fact unless there is no
“evidence to reasonably support them." Newman, 385 S.C. at 191, 684 S.E.2d at
543 (citing Hamin, 368 S.C at 540, 629 S.E.2d at 685).

- The Special Referee found Heritage intended to construct quality condominiums
and that Harleysville failed to meet its burden of proving Heritage expected or
intended its subcontractors to perform negligently or expected or intended the
property damage that resulted from the negligent construction. In so finding, the
Special Referee relied upon evidence that Heritage expected its subcontractors to
be reliable and skilled, that Heritage was actively addressing construction and
water-intrusion concerns to determine the source of the problems, and that post-
construction testing revealed a portion of the water intrusion was the result-of
defectively manufactured components rather than improper installation. In this

» On each jury verdict form, the jury answered "Yes" to the qguestion, "Does the
Jury find by clear and convincing evidence that the Defendants' actions were
willful, wanton, reckless, and/or grossly negligent?" '




regard, the Special Referee relied upon Pennsylvania Thresherman & Farmer's
Mutual Casualty Insurance Co. v. Ihorntbn, 244 F.2d 823 (4th Cir. 1957), a Fourth -
Circuit decision applying South Carolina law, in finding that an insured's negligent
- -conduct may be so gross as to form a basis for punitive damages yet not rise to the

~ level of an intentional act such that it would come within the ambit of the expected-
or-intended policy exclusion. Ultimately, the Special Referee concluded there was
nothing in the record demonstrating Heritage intended to injure the POAs or
homeowners and, thus, punitive damages were not excluded from coverage. -

Although Harleysville produced some testimony suggesting Heritage was aware of

certain instances of post-construction water intrusion around various windows, there

is other evidence that suggests Heritage was attempting to find the source of the

~ leaks and stop them. We recognize the counter-argument propounded by

Harleysville that Heritage approached the construction of these condominium

_ projects with the aim of doing as little as possible. The evidence of shoddy _

workmanship would tend to support the argument that Heritage had knowledge that
the projects were substandard. But our standard of review as to this factual



issue of i 1ntent is not de novo. Because there is evidence in the record to support the
Spe01a1 Referee's findings, we are constrained by the standard of review to affirm
the finding that Harleysville failed to meet its burden of showing the expected-or-
intended policy exclusion operates to exclude punitive damages from coverage. See
- 8.C. Dep't of Natural Res. v. Town of McClellanville, 345 S.C. 617, 623, 550 -
S.E.2d 299, 303 (2001) (observing that the determination of a party's intent is a
question of fact); State v. Tuckness, 257 S.C. 295, 299, 185 S.E.2d 607, 608 (1971)
(explaining that the issue of intent is a question for the factfinder); see also Miller,
268 S.C. at 75, 231 S.E.2d at 702 (noting that an insurer must demonstrate not only
- that the insured acted intentionally but also that the insured intended the specific
type of loss or injury that resulted for the damages to be excluded from coverage as

"expected or intended" losses); Townes Assocs. v. City of Greenville, 266 S.C. 81,
86, 221-S.E.2d 773, 776 (1976) (explaining that in an action at law tried without a
jury, an appellate court reviews the evidence, "not to determine the preponderance ..
thereof but to determine whether there is any evidence which reasonably supports
the factual ﬁndmgs of the judge™).



' Allocation Issues: Time on the Risk

Both Harleysville and the POAs contend the Special Referee made various errors
in allocating damages based on the time-on-the-risk formula set forth in
Crossmann. For the reasons below, we affirm the Special Referee's time-on-the
risk computation as to Magnolia North and affirm as slightly modified as to the
loss-of-use damages in the Riverwalk litigation.

In December 2011, the Special Referee reopened the evidentiary hearing to allow
the parties to present arguments and evidence regarding the application of
Crossmann's time-on-the-risk formula. During the hearing, the parties presented
evidence that following construction, the last certificate of occupancy was issued
1in January 2000 at Riverwalk and August 2000 at Magnolia North. The evidence
also revealed that Heritage maintained insurance coverage through June 2001 at

- Riverwalk and November 2000 at Magnolia North.

Additionally, the POAs offer'ed the testimony of Drew Brown, an expert in building
diagnostics and general contracting, who testified that the water intrusion damage
at the Riverwalk and Magnolia North developments began at the time of the first
rain event following improper installation of the building components. In terms of
- the progressive nature of the damages, Brown further explained:



[D]amage and decay are two different things. Damage begins with

~the water entering the sensitive, the moisture[-]sensitive building
products, and that's the standard of the [building] code. The
[building] code indicates that we must protect these building
Comp'onents from damage, from water intrusion, which then will—
that water intrusion begins, the wood products begin to uptake that
water, that damage cycle has begun. Eventually, decay will begin,
which is a microbial process that will, will actua]ly begin to destroy
the ability of the wood to carry any load .

Brown testified that by the t1me he conducted site visits between December 2003
and April 2004, many of the building components at the developments were



_ damaged to the point they required replacement and that subsequent decay-:
-.eventually caused structural failure and collapse at both developments. !4

In conducting the time-on-the- risk anétlysiS' the Special Referee, mindful'of the

. .general jury verdicts, specifically declined to-conduct-a per-building calculation

because the jury verdicts were not rendered on a per-building basis. The Special -
- Referee concluded that the most equitable way to proceed in these specific cases |

~ would be to compare the total number of days in the damage period to the total

- number of days of coverage under the Harleysville policies.

In deterrmmng the proper progresswe damages period, the Spec1al Referee found
the. damages began thirty days after the first certificate of occupancy was issued at
each development As to the progressive- damages period end date, the Special

- Referee used the date of Brown's last site visit prior to the underlying trials as the

damages cut-off point, reasomng that by that date, the bu1ld1ng components
identified in Brown's report were sufficiently damaged to require replacement, *
notwrthstandmg any further progression and decay. Using those dates, the: Special
Referée determined that damages progressed for a period of 2,347 days at
Riverwalk and 1,943 days at Magnolia North. The Special Referee further
determined that Harleysville provided coverage for 1,300 days in the Riverwalk
matter and 691 days in the Magnolia North matter. The Special Referee used those
figures to calculate a time-on-the-risk multiplier for each development, Wthh he
*then applied to calculate Harleysville's pro rata portion of the progressive damages.

« At the hearing, Harleysvﬂle proffered the testlmony ofa general—contractmg
construction expert, who conducted site visits to survey the construction

deficiencies and prepared a report to estimate the percentage of damage attnbutable' .

o faulty. Workmanshlp at each: development Although this evidence was ultlmately
- excluded because the site visits and subsequent reports long postdated the jury
verdicts and did not correspond with the evidence of damages presented to the

" juries, we emphasize that even Harleysville's own expert testified it was impossible

to determine when the damageé began or ended at either development. Thus, even

" . had the Special Referee admittéd this evidence, it-nevertheless would not support

‘the point Harleysville now urges—namely, that the progression of damages was:
. reasonably ascertainable. - | ' ~ |



- On appeal both partles take issue w1th the dates the Spec:1a1 Referee used in hrs

' calculations, and Harleysville contends the Special Referee erred in failing to
conduct a per—bulldmg analysis and in refusing to iriclude loss-of-use and punitive
damages in the figure to be reduced by the time-on-the-risk multiplier. Addltlonally,
~ the POASs contend application of the time-on-the-risk formula at all is inappropriate

‘because the jury rendered general verdicts, and therefore Harleysville should be -
- required to indemnify Heritage for the entire amount of all jury verdicts—not a-
- reduced amount proportlonate to Harleysvﬂle s time on the risk. '

A Loss of Use—Actual Damages
Harleysville contends the actual damages awarded for loss of use in the R1verwa]k
class action should be deemed to be progressive in nature and, thus, included in the -
amount subject to allocation based on Harleysville's time on the risk. We agree and -
~ modify the Special Referee's Riverwalk calculation shghtly to 1nc1ude allocatlon of
- the actual damages resultmg from loss of use.

- "An insurance po]icy i$ a contract . and the terms of the pohcy are to be
* construed according to contract law " Auto Owners Ins. Co.v. Rollison, 378 S.C..
600, 606, 663 S.E.2d 484, 487 (2008) (citing Estate of Revis v. Reyis, 326 S. C.
- 470,477, 484 S.E.2d 112, 116 (Ct. App. 1997)). "Where [a] contract's language is
- clear and unamblguous the language alone determines the contract's force and
- effect." McGill v. Moore, 381 S.C. 179, 185 672 S.E.2d 571, 574 (2009) (c1tmg
o Schulmeyer v. State Farm Fire and Cas. Co., 353 S. C. 491, 495, 579 S.E.2d 132,
134 (2003)). "Itis a question of law for the court whether the language of a contract -
.. 1s ambiguous." Id. (c1tmg Town of McClellanville, 345 S.C. at 623 550 S E 2d at -
: 302—03) | : .



The policies provide "[plroperty damage' that is loss of use of tangible property that -

 is not physically injured will be deemed to occur at the time of the 'occurrence’ that
caused it."! In this case, the relevant occurrence is the repeated mﬁltra‘aon of water

“into the improperly constructed buildings, which is a progressive injury. See -

- Crossmann, 395 S.C. at 52 n.8,717 S.E.2d at 595 1.8 (explaining a progress1ve ,

injury "results from an event or set of conditions that occurs repeatedly or

- continuously over time, such as...the contmual intrusion of water into a

15 The €XCESS hablhty pohc1es contain a similar prov151on "All such loss of use
shall be deemed t0 occur at the trme of the ' occurrence ' that caused it."




building"). Because the underlying occurrence is progressive in nature, we find the
- language of the policies unambiguously provides that loss-of-use damages must be -
deemed to have progressed over the same period of time. Accordmgly, we modify
the Spemal Referee's time-on-the risk calculation for Riverwalk as follows:

Riverwa]k " : v
Actual damages—POA ~ $4,250,000 |
Actual damages—Class Action , $250,000
Setoff'6 L 1 ($1,028,821)
Adjusted actual damages $3,471,179 |
Time-on-the-risk multiplier 3 0.5538
Harleysville's pro rata share of actual $1,922,338
_damages L V

Punitive damages——POA : $250,000
Punitive damages—Class Action $750,000
Total amount covered by Harleysvﬂle S - $2,922.338
pohc1es » 3l

| ~In sum, we affirm the findings of the Special Referee as modified above, and find
the pohc1es covered $2,922,338 asto the Rlverwalk litigation.

B. Punitive Damages

vTuming to the issue of punitive damages, Harleysville argues that punitive
damages, like actual damages, are subject to allocation based on time on the risk.




Without estabhshmg a categoncal rule we dlsagree with Harleysvﬂle in these
circumstances and affirm.

In the construction-defect trials, the POAs presented evidence that during the
construction process at both Riverwalk and Magnolia North (as well as several of
Heritage's other large-scale condominium developments in Horry County), Heritage
chose not to employ an inspecting architect to evaluate and approve or disapprove
any modifications and substitutions to the original construction plans and
speciﬁcatioris. The POAs contended the absence of an inspecting architect resulted
- in the widespread and unchecked substitution of inferior building products

1s By way of post-trial motion in the underlving construction-defect suit,
Harleysville was eranted a setoff as a result of settlement amounts pald by
defendants other than Heritage.




and improper structural modifications that ultimately led to the pervasive structural
and water-intrusion problems, all of which could have been avoided had the original
specifications been followed or properly modified. Further, the POAs argued that

~ although Heritage was .aware, of significant water-intrusion problems at the other ‘

- developments before beginning construction at Riverwalk and Magnolia North,
Heritage nevertheless continued the same inadequate construction practices at these
developments. The POAs presented additional evidence that despite knowledge of -
the ongoing construction problems, Heritage also deliberately targeted its sales
~ efforts toward elderly, out-of-state residents and marketed its condominiims on the
basis-of quahty and luxurious amenities, such as swimming pools and tennis courts,

- that were never constructed. The POAs contended that all of this evidence
demonstrated Heritage willfully and repeatedly sold improperly constructed -
condominiums to innocent purchasers and that such conduct justified the imposition
of punitive damages. As noted, the jury verdicts included punitive-damage awards of
$2,000,000 in the Magnolia North suit, $250,000 in the Riverwalk POA suit, and
$750,000 in the Riverwalk class action. :

- Although the Special Referee determined the time-on-the-risk principles set forth in
Crossmann were applicable to the actual damages awarded by the juries, the

‘Special Referee rejected Harleysville's argument that punitive damages were
likewise subject to time-on-the-risk allocation, observing that the formula set forth
in Crossmann referred only to damages that were deemed to be progressive.

On appeal, Harleysville argues that punitive damages are necessarily predicated
upon the underlying progressive damages and, therefore, are also subject to time-
- on-the-risk allocation. Harleysville further avers that, like actual damages, punitive
damages also serve a compensatory role, and since the pattern of reprehensible
conduct justifying the .impositic'm of punitive damages took place



over a period of several years, "basic principles of fairness" require that
Harleysville not be saddled with the entire punitive damages award.

\
7

Initially, we find Harleysville seeks to blur the distinction between actual and
punitive damages and conflates the underlying purposes of these two different types:
of damages. "The purpose of actual or compensatory damages is to compensate a .
party for injuries suffered or losses sustained.” Clark v. Cantrell, 339 S.C. 369, 378,
529 S.E.2d 528, 533 (2000) (emphasis added) (exarmnmg the fundamental -
differences between actual damages and punitive damages and rejecting the _
argument that punitive damages should be reduced by the proportion of the plaintiff's
comparatlve negligence). "The goal [of compensatory damages] 18 o

~!



~ to restore the:injuredpérty, as nearly as possible through the payrrrent of rneney; to
- the same position he or she was in before the wrongful i mJury occurred.” Id.
. (01tat10ns ormtted)

In contrast pumtrve damages relate not to the plaintiff, but rather to the "the - - -
* defendant's reckless, willful, wanton, or malicious conduct." Id. at 379, 529 S.E.2d -
at 533 (emphasis added); see also Mitchell v. Fortis Ins. Co., 385 S.C. 570, 584,

. 686 8. E.2d 176,183 (2009) (observing that an award of punitive damages

"further[s] a state's legitimate interests in punishing unlawﬁd conduct and deterring
© s repetition™ (emphas1s added) (quoting BMW of N. Am., Inc. v. Gore, 517 U.S.

- .559, 568 (1996))); Genay v. Norris, 1 S.C.L. (1 Bay) 6, 7 (1784). (focusmg on the
‘conduct of the defendant in affirming an award of "very exemplary damages" and
finding such damages were warranted where the defendant's conduct was found to
‘be "very wanton," particularly in light of the defendant's special training and
~ experience). "Although compensatory damages and punitive damages are typlcally
awarded at the same time by the same decisionmaker, they serve distinct purposes."
Cooper Indus., Inc. v. Leatherman Tool Grp:, 532 U.S. 424, 432 (2001). "The
former are intended to redress the concrete loss that the plaintiff has suffered by
reason-of the defendant's Wrongful conduct." Id. (citations omitted). "The latter .
operate as:'private fines' intended to punish the defendant and to deter future -
i Wrongdomg “Id. a

Although thls‘ Court has aeKnOWIedged pu_rﬁtive damages :may alse "compensate " o
for the willfulness with which the [plaintiff's] right was invaded," this Court has
- unequivocally rejected the attempt to "blur all distinctions between actual and

o punitive damages by unduly emphasizing [any] compensatory aspect." Clark, 339

S.C..at 379, 529 S.E.2d at-533 (citations and internal quotatron marks omitted). _
Indeed, "[i]t is a well-established principle of the common law, that . . . a jury may
inflict what are called exemplary, punitive, or vindictive damages upon a’



‘defendant, having in view the enormity of his offence rather than the measure of
compensation to the plaintiff." Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 15— }
16 (1991) (emphasis added) (quoting Ddy v. Woodworth, 54 U.S. 363, 371 (1852));
see also id. at 54 (O'Connor, J., dissenting) ("Unlike compensatory damages, which
serve to allocate an existing loss between two parties, punitive damages are
specifically designed to exact punishment in excess of actual harm to make clear

.that the defendant’s miseonduct was especially reprehensible."). We therefore reject

- Harleysville's attempt to mischaracterize the' punitive: damages in these cases as

compensatory. ' ' S o '



We turn now to the question of whether punitive damages, though not
compensatory in nature, are nevertheless subject to time-on-the-risk allocation. The
concept of time on the risk is a judicially created, equitable method of allocating -
progressive damages "where it is impossible to know the exact measure of damages
attributable to the injury that triggered each policy," as is the case here. Crossmann,
395 S.C. at 64, 717 S.E.2d at 602; see id. at 64-67, 717 S.E.2d at 601— 03
(explaining that the time-on-the-risk method is the "equitable approach [that] best
harmonizes" the language of CGL policies with the scientific and administrative
impossibility of identifying the precise quantum of property damage occurring during
each policy period). Ultimately, this method of allocation "addresses a problem of

- proof” in.cases involving progressive property damages "where it is not feasible to
make a fact-based allocation of losses attributable to each policy period." Boston
Gas Co., 910 N.E.2d at 316. At the heart of the time-on-the-risk theory is the idea
that the policy period is a temporal limitation upon an insurer's indemnity obligation
See Crossmann, 395 S.C. at 60, 717 S.E.2d at 599 (rejecting the "joint and several"
allocation approach because; inter alia, that approach ignores "critical language"
limiting the insurer's indemnity obligation to those losses occurring during the policy
period). As we explained in Crossmann, the time-on-the-risk allocationisa
determination of "how much coverage [is to] be prov1ded by each triggered policy."
Id. at 59 717 S.E.2d at 599. In other words, the analysis begins with a determination
of when coverage-triggering losses occurred, then allocates losses based on the
period of time each insurer was on the risk. "

A key point to the time-on-the-risk analysis is that this allocation method was
developed as a means of apportioning actual, compensatory damages where the
injury progressed over time. See Crossmann, 395 S.C. at 45, 717 S.E.2d at 591
("Where proof of the actual property damage distribution is not available, the
allocation formula adopted herein will serve as an appropriate default method for
- dividing the loss . . . ." (emphasis added)). As such, the logic and policy '



.considerations ,underlying the time-on-the-risk method may not as easily lend -
themselves to the application of this concept to punitive damages. Nevertheless,
the parties have presented this Court (and the Special Referee) with a paucity of
legal authority to inform our decision as to the allocability of punitive damages,

~ ‘thus forcing us to resort to these policy considerations as our guide in navigating
this novel issue. We emphasme it is not our intent to create a bright-line rule that
punitive damagcs may never be subject to allocation based on time on the risk.

" However, we conclude the punitive-damage awards are not subject to reduct1on
under the facts of these cases.  *



Specifically, the difficulty here is that Harleysville does not contend, and has .

- presented no evidence, that any of the reprehensible acts upon which punitive

- damages are predicated occurred outside the relevant policy periods. To the
'.contrary, the evidence i in the record demonstrates that all of Hentage s

place entirely. durmg the penod of time Harleysvﬂle S pohcres were effectlve

Thus, we conclude the Special Referee did not err in finding punitive damages.

. were not subJect to reductron based on the time- on—the—rlsk multiplier in these

S cases

C. Time-on- the—stk Allocatzon of the General Verdzct

“We next turn to the POASs' contention that it was error to apply the time- on—the—rlsk o

7 allocation to the general verdicts based on the possibility that some portion of the .

_ jury awards might include losses which are attributable to non-progressive damages

- stemming from the POAs breach of ﬁdu01ary duty or breach of warranty claims. We
afﬁrm _

In reJectlng this argument the Spec1al Referee determmed that both covered and -
non-covered (faulty Workmanshlp) claims were submitted to the j jury and -
. concluded that it would be too speculative and mappropnate to allocate-the jury

" verdicts between progressive damages subject to time-on-the-risk allocation and
fixed losses not subject to time-on-the-risk allocation. Thus, the Special Referee
concluded the entire amount of actual damages would be reduced in proportlon to -
Harleysvﬂle S t1me on the risk. :

_Essentlally, the POAs attempt to use the general verdict rule as both a shleld anda

sword, arguing first that the general verdict rule shields any evaluation of covered

- versus non-covered damages, yet thereafter arguing application of time-on-the-risk
principles is wholly precluded by the possibility that some portion of the jury |

. RS



 verdicts mlght be attnbutable to non—progresswe damages We fmd the Special .
Referee properly rejected this argument; the general verdict rule may not.serve as a
basis for the POAs to obtain coverage for non-covered claims and snnultaneously '
~ serve as a basis to avoid time-on-the-risk- apportionment of any aspect of the jury

~ verdicts. See Mitchell v. Fed. Intermediate Credit Bank, 165 S.C. 457, 164 SE.
136, 140 (1932) (noting a party may not use the same argument as both a shleld and
a sword) (01tat10ns omitted).

D: Factual Determinations '



~ Lastly, we do not believe the Special Referee abused his discretion in refusing to
conduct a per-building analysis or in setting the policy period or progressive-
damages period dates, as there is evidence in the record to-support those findings.
See Crossmann, 395 S.C. at 65-66, 717 S.E.2d at 602 (finding it is within the -
sound discretion of the trial court to determine, in light of the particular facts and
circumstances of each case, the most appropriate manner for applying the basic
time-on-the-risk formula to reasonably approximate each insurer's time on the
risk); Newman, 385 S.C. at 191, 684 S.E.2d at 543 ("In an action at law tried.
without a jury, the appellate court will not disturb the trial court's findings of fact
unless there is no evidence to reasonably support them."); BB & T v. Taylor, 369
S.C. 548, 551, 633 S.E.2d 501, 502-03 (2006) (explaining that when a
determination lies within the sound discretion of the trial court, the standard of

‘review on appeal is limited to determining whether there was an abuse of
discretion); see also Outboard Marine Corp. v. Liberty Mut. Ins. Co., 670 N.E.2d
740, 75657 (11l. Ct. App. 1996) (refusing to disturb the trial court's exercise of
discretion in apportioning progressive damages).

Based on the foregoing, we affirm the Special Referee's time-on-the-risk
calculation as to Magnolia North and affirm as slightly modified as to Riverwalk.

V.
Miscellaneous Trial Issues

Harleysville argues the Special Referee erred in-excluding certain evidence and in
making various factual findings. After a full review of the record, we find the
Special Referee did not abuse his discretion and affirm pursuant to Rule 220,
SCACR. See Am. Fed. Bank, FSB v. No. One Main Joint Venture, 321 S.C. 169,
'174-75, 467 S.E.2d 439, 442 (1996) ("Conduct of a trial, including admission and
rejection of testimony, is largely within the trial judge's sound discretion, the



:‘exercise of which will not be disturbed on appeal unleéé appellant can show abuse of -

- such discretion, commission of legal error in its exercise, and resulting prejudice to -~

- appellant's rights." (01t1ng Fetner v. Aetna sze Ins. Co 199 S C.79,18S. E 2d 521 _
- (1942)). - - . -

Additionally, Harleysvﬂle contends it was error for the Spec1a1 Referee not to -
construe its motion for judgment as a matter of law as being made pursuant to Rule
41(b), SCRCP. Rule 41(b), SCRCP, prov1des that, in'a non- jury action, after the .
plamtlff "has completed the presentatlon of hlS ev1dence the defendant may



move for a dismissal on the gfound that upon the facts and the law the pla'mtiff has
shown no right to relief." (emphasis added). Here, Harleysville was the plaintiff—
not the defendant. Moreover, Harleysville in no way sought a ruling that it, as "the

N plaintiff[,] has shown no right to relief." Indeed, Harleysville's motion sought a ruling

to the contrary, namely that Harleysville was entitled to relief as a matter of law.
Thus, we find the argument that the Special Referee erred in failing to construe
~ Harleysville's motion as one made pursuant to Rule 41(b), SCRCP, is without merit.
- Cf. Waterpointe I Prop. Owner's Ass'n v. Paragon, Inc., 342 S.C. 454, 458, 536
S.E.2d 878, 880 (Ct. App. 2000) (construing defendant's "directed. verdict" motion
in a non-jury action-as a motion for involuntary non-suit under Rule 41(b), SCRCP,
and reviewing it as such). In any event, there can be ho prejudicial error here, for it
is manifest the Special Referee rejected most of Harleysville's arguments and had no
intention of summarily ruling in favor of Harleysville.

VI.

In sum, we find the Special Referee correctly found Harleysville failed to reserve
the right to contest coverage of actual damages and that punitive damages are
covered under the CGL policies. We also find there is evidence in the record to
support the Special Referee's factual findings as to the progressive damages
periods and that the Special Referee did not abuse its discretion in determining
Harleysville's time on the risk at Magnolia North. We find loss-of-use actual
damages at Riverwalk are subject to time-on-the-risk allocation but that punitive
damages at both developments are not. We thus affirm in the Magnolia North
matter and affirm as modified in the Riverwalk matter.



AFFIRMED AND AFFIRMED AS MODIFIED.

BEATTY, ClJ., HEARN JJJ and Actmg Justice James E. Moore;
concur. Actlng Justice Costa M Pleicones, dlssentmg in a separate
-opinion.



ACTING JUSTICE PLEICONES: I respectfully dissent-and would reverse and
remand to the special referee with instructions.

~ Inmy view, the critical dates’ necessary to the determination of the merits here are
these:

- May 2003: Magnolia North POA sues Heritage
December 2003: Riverwalk POA sues Heritage

December 2003 - January 2004: Harleysville informs Heritage |
it will defend under a reservation of rights

November 10, 2005: L-J, Inc. v. Bituminous Fire & Marine Ins.
Co., 366 S.C. 117, 621 S.E.2d 33 (2005) becomes final.
Holds that faulty workmanship that damages only the
work itself is not an "occurrence” within the meaning of
a CGL policy.

January 2009: Riverwalk verdict
May 2009: Magnolia North verdict

October 29, 2009: Auto Owners Ins. Co. v. Newman, 385 S.C.
187, 684 S.E.2d 541 (2009) becomes final. Holds that
progressive damage to other materials as the result of
subcontractor's faulty workmanship is "property damage"
and therefore a covered occurrence under CGL pohcy,
and interprets two policy exclusmns .

A. Reservation of Rights

The majority finds Harleysville's notices of its reservation of rights insufficient
because they (1) failed to notify the insureds of the particular grounds upon which it
might dispute coverage; (2) did not advise of the need to allocate damages between
covered and non-covered losses; and (3) did not inform the insureds that -
Harleysville. would seek a declaratory judgment if there were adverse jury verdicts. I
note four things at the outset: (1) the majority cites no South Carolina authority that
requires this type of information be included i a reservation of rights letter; (2)
these letters were sent almost two years before L-J became final in November 2005,
and more than eight months before the initial L-J opinion was filed in August 2004,
at a time when 'occurrence’ and 'property damage' definitions were '



unsettled; (3) the letters were sent more than five and a half years before. Newman
held that ‘progressive’ damages to other materials were property damage, and
interpreted two standard CGL policy exclusions; and (4) the reservation of rights
letters were sent by Harleysville to its sophisticated insured, Heritage Builders, and
not to the POAs who now purport to contest the sufficiency of these notices.

Unlike the majority, I would hold that the POAs lack standing to challenge the
sufficiency of the reservation of rights letters. While the majority recognizes that
permitting this type of third party challenge is the exception rather than the rule,
they offer no explanation of the "specific circumstances "or "unique
circumstances" that distinguish this case from any other beyond, apparently, the
developer's bankruptcy. Further, they support the decision to uphold the Special

Referee's standing ruling by citing two cases, each of which [ find distinguishable.
In both Transamerica Ins. Co, v. Int'l Broad Corp.. 94 F.3d 1204 (8th Cir. 1996)

and Stoneridge Dev. Co., Inc. v. Essex Ins. Co.. 888 N.E.2d 633 (Ill. Ct. App.

2008), the third party's right to stand in the shoes of the insured was predicated on
an equitable estoppel theory. in Transamerica where the allegation was that the
third gag\ had been induced to sign a waiver based upon the insurance company's
rmsregresentatlon to him and in Stoneridge based upon an allegation that the
.insurance company was acting under an undisclosed conflict of interest. Insofar as I
can discern, there is no claim here that the POAs could prevail on a claim of
equitable estoppel against Harleysville. In my opinion, these POAs lack standing to
cha]lenge the sufficiency of the reservation of rights letters.

Were | é-isagree%é&h—the—majeﬁt—y—aﬂdto reach the merits, I would find the

resérvatign of rights letters te-be-adequate. In support of my conclusion, I quote
from a letter sent by Harleysville ("HMIC") on January 23, 2004: \

RESERVATION OF RIGHTS

This letter is not intended to waive any of HMIC's rights under
any HMIC insurance policy or at law. HMIC continues to
reserve it [sic] rights as set forth in its prior reservation of
rights, and as set forth herein, including but not limited to the

~ following issues: ' :

1+1) Whether property damage or bodily injury was
- ‘caused by an occurrence as defined by any policy or
policies and happened during an HMIC policy period;



2) Whether notice was provided to HMIC in compﬁance
with the notice provision of the policy or policies;

3) Whether the cooperation clause of any pohcy or
policies has been complied with;

4) Whether the app]ice\Lble limits of any and all -
applicable primary or excess policies of insurance
have, in fact, been exhausted;

5) Whet‘her-or not any exclusion épp]ies to preclude
coverage under any policy or policies; and

6) Any additional coverage defenses which may-arise
during the investigation of this matter.

The pleadings seek punitive damages.
HMIC reserves the right to disclaim _
coverage for these since under all of your
policies, they would not arise from an
"occurrence," do not fit the definition of
"bodily injury" or "property damage,"” and/or
were



-: _"expected and intended" within the meaning of exclusions in the policies.

“If there is available to you coverage from any other insurance carrier or source in

* addition to that provided by HMIC, you should immediately notify the carrier or

- source of all the facts and circumstances surrounding this matter, and that you have
~been named as a defendant in this lawsuit. Please notify HMIC of the name and
- address of any such other i insurance carrier, and of the pohcy number under which
this addltronal coverage is available to you.

- Nothing contained in this letter should be deemed a waiver of the terms and
conditions of the HMIC policy. HMIC -expressly ‘

- reserves the right to rely upon any term or condition of the insurance contract or
any other ground which may be found to limit or preclude coverage

‘In the event that it is determined that there is no coverage for this action under the
HMIC policy, HMIC expressly reserves the rrght to recover the amounts mcurred
in the defense of this - :



action from you or any of. ;your other insurers that may be hable
for these costs.

Please advise us of any information that you have that you
. believe may affect our determination concerning the coverage
available under the I-IMIC policy.

HMIC's pos1t10n is based upon the facts which have been made ,
available to it to date. HMIC expressly reserves the right to

- inodify its determination concerning the potential for c coverage
under this policy if the information developed during our
investigation of this claim warrants the modification.

In my opinion, the maJonty s conclusion - that this language was msufﬁ01ent to put
the builder on notice, and its suggestion that an insurance company must explain its
position or its reasons in order to reserve its rights, or must specify which types of
damages it might dispute - is unwarranteds. This is especially so when one considers -
these letters and conversations took place between sophisticated commercial entities_
long before L-J had settled (for a time) the meaning of the terms "occurrence.'
Further, as the majority acknowledges, it was approximatelv four years later that the
Court finally adopted "the basic concept . . . that the cost of repairing faulty S
- workmanship is not covered . . . but resultmg property damage beyond defective
work product itself is" in Newman. supra. Finally. I find nothing in the punitive -

~ damages reservation of rights language that distinguishes it from the language quoted
above-indeed, that section merely recites certain defined terms from the policy itself.



** I would reverse the Spe01al Referee S ﬁndmg that the POAs have standing to -
' challenge the suffi¢iency of the reservation of rights letters, and, were I to reach the _
- merits, his conclusion that Harleysvﬂle did not effectively reserve its rights. To the :
extent the majority relies upon Newman to suggest Harleysvﬂle is "at fault in not
seeking an allocation of covered damages," I point out the verdicts in R1verwa]k
(January 2009) and in Magnolia North (May 2009) predate Newman (October 2009)
by at more than five months. Moreover, there is no suggestion how Harleysville
could have intervened in these lawsuits and agserted a defense against coverage
without creating an impermissible conflict of interest in violation of established
South Carolina law. See Sims v. Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E. 2d
523 (1965). In my view, nothing in the general verdicts bars Harleysville from now
litigating its liability under its reservation of rights letters.




For the reasons given above, I'would allow Harleysville to litigate its liability,
including any liability for the punitive damages award, in these declaratory -
judgment actions. I would also reverse and remand the allocation of damages as
any "time on risk" analysis is necessarily affected by the proper allocation of -
damages, and a determination of their "progression."

I resp'ectfully dissent.
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STATE OF SOUTH CAROLINA )
. ' - )
COUNTY OF CHARLESTON )
Waverly at Hamlin Plantatlon Townhome )

~ Association, Inc.,
Plaintiff, )
vs. ' )
_ ' )
John Wieland Homes and Neighborhoods of the )

Carolinas, Inc. as Successor by Statutory Merger
"to John Wieland Homes and Neighborhoods of
South Carolina, Inc., et al.

Defendants. )

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASENO.: 2013-CP-10-03326.

MOTION AND ORDER INFORMATION

i

FORM AND COVERSHEET

Plamtxff’s Attorney:

John C. Hayes, 1V, Esquire, Bar No
Address:The Hayes Law Firm, LLC
180Meeting Street, Suite 330, Charleston, South

Defendant’s Attomey
Robert C. Calamari, Esquire, Bar No. 064985

| Address: Nelson Mullins

PO Box 3939, Myrtle Beach, SC 29578

Phone: 843.946.5660 Fax 843.448.3437
E-mail: bob.calamari@nelsonmullins.com

Carolina 29401
Phone: 843.805.7003
E-mail: jhayes@hayeslaw. org

XIMOTION HEARING REQUESTED (attach wntten motion and complete SECTIONS.I and I[I)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and ITI)

[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and on

SECTION I: Hearing Informatlon

Nature of Motion: Liberty Mutual’s Second MOthIl For Limited Intervention
Estimated Time Needed: 30 min Court Reporter Needed: - X[YES/[_ ] NO

SECTION II: Motion/Order Type
[ JWritten motion attached
JForm Motion/Order . :
I hereby moye for relief or action by the court as set forth in the attached proposed order.
g wrt Qo e bgM@é%@ January 19,2017
Slgnature of Attorney for [ | Plaintiff /[ ] Defegdant Date submitted

SECTION III: Motion Fee
PAID - AMOUNT: $25.00
] EXEMPT: * [] Rule to Show Cause in Child ot Spousal Support
" (check reason) [ ] Domestic Abuse or Abuse and Neglect
[[] Indigent Status [ ] State Agency v. Indigent Party .
[[] Sexually Violent Predator Act [ ] Post-Conviction Relief
[] Motion for Stay in Bankruptcy
[-] Motion for Publication ~ [_| Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per Judge s instructions
Name of Court Reporter .
[] Other:

JUDGE’S SECTION
D Motion Fee to be paid upon filing of the attached
order.

JUDGE CODE

[] Other: .. | Date:
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] MOTION FEE COLLECTED: $
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STATE OF SOUTH CAR_OLINA )

| )
COUNTY OF CHARLESTON . ° )

Waverly at  Hamlin  Plantation
* Townhome Association, Inc.,

Plaintiff,
VS.

John Wieland Homes - and
Neighborhoods of the Carolinas, Inc. as
Successor by Statutory Merger to John
Wieland Homes and Neighborhoods of
South ' Carolira, Inc., John Wieland
Homes of Charleston, Inc., John
Wieland Hpmeé, Inc., Builders Support
Services* of the Carolinas,- Inc. and
Wheelock Street Capital, LLC d/b/a
John Wieland  Homes - and
Neighborhoods, Inc., '

Defendants.

John Wieland Homes and
Neighborhoods of the Carolinas, Inc.,
as Successor by Statutory Merger to
John - Wieland - Homes and
Neighborhoods of South Carolina, Inc.,
John Wieland Homes of Charleston,
Inc., John Wieland Homes Inc.,
Builders = Support Services of the
Carolinas, Inc. '

- Third-Party Plaintiffs,

VS.

Barr Construction, Inc. Benjamin Mora
d/b/a © Mora Construction, a/k/a

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

Civil Action No. 2013-CP-10-03326

Libefty Mutual’s Second Motion for
Limited Interven_tion
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Benjamin Mora Construction, LLC,
Builders = FirstSource, Inc., a/k/a
.. Builders FirstSource-Southeast Group,
LLC, a/k/a Builders FirstSource-

Atlantic Group, LLC,- DBC -

Construction Services, LLC, Eli, Inc,
Gerardo Rosette Sanchez a/k/a GR
Painting, Jeorge Medina, .Jeorge
Medina a/k/a JMC Construction, LLC
a/k/a- IMC Construction, Inc., Jesus
Mora a/k/a J. Mora Brick & 'Block
‘Mason, LLC, Juan Luis Sanchez, Juan
Luis Sanchez a/k/a Sanchez Brothers
Painting, Latitude Construction
Services, LLC, The Muhler Company,
Inc., Paul M. Vasquez, Richard
‘Ditullio, Richard Ditullio a/k/a RDT
Contracting, LLC .

Third-Party Defendants.

YOU WILL -PLEASE TAKE NOTICE that Liberty Mutual -Fire Insurance
Co_rhpany, (herein "Liberty Muﬁlal") as soon as praéticable féllowing service of this Motioﬁ,
..Will mové before this Honorable Court for aﬁ Order Granting its Motion for Limited
Ihterven_tion for the purpose of corr'lplyinngith the South Caroliné Supreme Court Opinion No. .
27698, iésued January 11, .2017 titled Harleysville Group Insurancé, 'a Pennsylvania
Corporatién v. Heritage Communities, Inc. a South Carolina Corporation, et. al. (hereaftér

“Heritage”). (A copy of the Opinion is attached hereto, labelled as Exhibit A and incorporated

herein by reference).

"This" Motion is made pursuant to Rule 24 of the South ‘Carolina Rules of Civil

Procedure and the facts of this matter showing that Liberty Mutual has an insurance coverage

" interest in this matter.



| Liberty Mutual is‘éued' twelve (12) policies of insurance to Jbﬁri Wieland Homes
& Neighb'ofhoods, Inc. as follo§vs:
1. RG2—6151;OO4209-O31 policy period 01/01/01 to 01/01/02
2. RG2-65 1-004209;-032 policy period 01/01/02 to-01/01/03
3. RG2—65‘.1-OO4209—033 policy-period 01/01/03 to 02/ 14»/04
4. RG2'-651—004209'—034. policy period 02/14(04 to 01/01/05 " -
5. RG2-651-004209-035 pdlicy per_i9d 02/ 14//05 to 02/ 14/O6A
6. kRG2-651—00;1209-036 policy period 01/14/06 to 02/:14/07
7. TB2-651-004209-037 policy period 02/1_4/67 to 02/14/08
8.  TB2-651-004209-038 pblicy period 02/14/08 to 02/14//09
9. - TB2-651-004209-039 policy period 02/14//09 to 02/14/10
| 10. EB2—651-OO4209703O policy périéd 02/14/10 to 02/14/11
11. EB2-6§1—00420§031 policy period 02/ 14/411 to 02/ 14/_ 12
12.  EB2-651-004209-032 policy period 02/14/12 to 03/15/13
The abo?e policies are hereafter.id'entiﬁed as the "Liberty Policies."
This lawéuit involves claims by Waverly at Hamlin Pléntation Townhéme
Aséoci_ation,» Inc., (hereaﬁcr "Waverly Association") .against John Wieiand Homes | and
: Neighborﬁoo_ds of the Carolinas, Inc. és Succe‘ssAor by Statutory Merger to J ohn Wieland |
' Homes and Neigh.borhoods of South Carolina, Inc s Joﬁn Wieland Homes of Charleston, Inc.,
John Wieland Homes, ;nc., (ﬁereafter collectiirely "Wieland Entitiés") and other def@ndémts
relating to allllegedAcor.lstruct-ion defects and repair cost's‘. The project is the Waverly at ﬁanﬂin
' Plantatiop' Towxiliofnes. Wieland'claims status as an inéured under the Liberty Policies and that

the duties of defense and indémnity have been triggered by the lawsuit.



The basi§ for this Motioﬁ is io make the best effort to comply with the directives of the
reéeni Heritage Opinion. The Court, in Heritage; indicateci that Aan insurance carrier should
: ~make an effort to have the trial court issue sp_,ecial interrogétories or a‘speci.al'verdict form. -
(See, Heritage Opinion, Section Il Coverage Issues, A. Reservation of Riéhts_ to Contest
" Coverage whereiﬁ the Court cited law stating “The right to control the litigation carries with it
certain duties, including the duty not to prejti(iice the insured’s righfs by failing to request
special interrogatories or a special verdict_ in order to plarify coverage issues.”). Wiih this
motion, Liberty Muuial desires to c.'omply with the Supreme '(;ourt’s ruling -in Heritage. |

Liberty? Mutual -§vou1d show that this Motion meets the requireﬁlents of Rule 24
in that: (1) it i_s timely made; (2) the appliéant hag an interest relating to the property or. :
transaction which is the subject of the action; (3) the applicant is so situated that the disposition
of the action may as a practicél matter impairvor-i'mpede his ability to protect that interest; and
(4) the applicant's claims or defens_esvand this action have questions of law oi fact in common.
Intervenﬁon is appropriate under Rule 24(a) as a right and/or Rule 24(b) as permiséive by the -
court. While Rule 24 does not address partial intervention, 'Liﬁerty Mutual seeks to intervene
:for a limited purpose. Limited inierve_ntion shall not unduly»delay or prejudice the adjudication
of the rights of the original parties.

Liberty Mutual previously filed -a Motion to Intervene but withdrew it based on
objections and directives from the insured’s couns;el‘.

And We So Mbve.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By:

Robert C. Calamari
SC Bar No. 064985

E-Mail: bob.cala.rnari@nelsonmullins.com
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'C. Mitchell Brown
SC Bar No. 012872

E-Mail: mitch. brown@nelsonmullins.com.
3751 Robert M. Grissom Parkway / Suite 300
Post Office Box 3939 (29578-3939)
Myrtle Beach, SC 29577-6412
(843) 448-3500
Attorneys for Liberty Mutual

| Myrtle Beach, South Carolina

. January , 2017
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF _CHARLESTON C/A No.: 2013-CP-10-3326
Waverly at Hamlin Plantation Townhome .
Association, Inc

MEMORANDUM IN OPPOSITION TO
. LIBERTY MUTUAL’S SECOND
‘MOTION FOR LIMITED
Plazjnﬁ]ﬁ', - INTERVENTION ON BEHALF OF -
DEFENDANTS JOHN WIELAND
HOMES AND NEIGHBORHOODS OF
' THE CAROLINAS, INC., AS
SUCCESSOR BY STATUTORY
MERGER TO JOHN WIELAND HOMES
-1 - AND NEIGHBORHOODS OF SOUTH
Deféndants. CAROLINA, INC., JOHN WIELAND
' HOMES OF CHARLESTON, INC., JOHN
WIELAND HOMES, INC., BUILDERS
* SUPPORT SERVICES OF THE
- CAROLINAS IN:G

VS.

John Wieland Homes and Nelghborhoods
of the Carolinas, Inc., et al.,

=2
- : ’ el
C‘H o - &3
\ r“m 2. e
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Defendants John Wieland Homes and Neighborhoods of the Carohnas In:

c4 as Su?:?:esébi
by -Statutory Merger to John Wleland Homes and Nelghborhoods of South Carolina, Inc., John:

Wieland Homes of Charleston, Inc John W1e1and Homes Inc., and Bmlders Support Serv1ces
of the Carolmas, Inc (heremaﬁer “Wieland”) submit this Memorandum in Oppos1t10n to Liberty

Mutual’s (hereinafter “leerty”) Second Motion for Limited Intervenuon in this action.

This is a comstruction defect d1spute involving over 100 townhomes at Waverly at -
Hamlm Plantation. filed over three 3 years ago. Liberty Mutual a CGL insurance carner for
Wieland, who began defendmg under a reservation of nghts in May 2016, has moved fo

intervene into this action for.the hmIted purpose of submlttmg speclal verdict questions at the

trial scheduled to begin on Monday January 23, ;’2017 related to allocation of covered and non-
covered damages
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Liberty Mutual’s motion does not fall with the ambit of South Carolina Rules of Civil
_ Procedure; Rule 24 —, Intervenﬁon. Rule 24(a), provides for intervention as of right when (1) a
statute provides a right to intervene; and (2) the movant clainis an interest relating to the property
. N _ »

or transaction which is the subject of the action and that he is so situated that the disposition of
the action' may impair or impéded his ability to pr(;tect that interest. Rule 24(b) providés for
permissive interventioﬁ when (1) a statﬁte confers a conciitional right to intervene; or (2) wﬁeré

movant's claim and main aétion have question of law for fact in common. And, the court must

consider Whether the intervention will unduly delay or prejudic;e the adjudiéation of fhe 6rig1'na1

parties. |

| Liberty MLituél éﬁempts to minimize its request by statiﬁg that (1) it is seeking to comply '

with “directives of the recent Heritage opinion,” referencing a J anuary 11, 2017 opinion issued by

the South Carolina Supreme Court, Opinion No. 29698'; and that (2) it is only seeking intervention

for the purpose of obtaining special intenogatoﬁes or a special verdict form. Presumably, Liberty

does not seek to participate in the trial as a party, nor disclose to the jury_thc existence of thé

‘I;ibe'rty'policies. |

HoweVer, one interprets 'Ehe very recent Heritage case, the majority opinion cannot be read

to direct Liberty’s last minute mbfion to intervene for the purpose of seeking jury interrogatories

and a speciéll verdict form, which neither the insured’s or its counsel has not requested. As stated
in Heritage, the insurance compaﬁy “cannot overcome the law in South Carolina concerning
generai verdicts.” 1d. at Fn. 11. In the dissent in Heritage, the Court a_cknowledgéd insurance
companies intervening in these lawsuits and asserting a defense against coverage necessarily

creates an impermissible conflict of interest in violation of established South Céro_lina law. Id. atp.

54. Compare Restor-A-Dent Dental Lab.. Inc.. v. Certified Alloy Products, 725 F.2d 871, 877 @

11t is not clear if the'Heritage opinion is final as the time to file for rehearirig would not appear to have passed.
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54, Compare Restor-A-Dent Dental Lab., Inc.. v. Certified Alloy Products, 725 F.2d 871, 877 (2™
Cir. 1984) (denying insurer's requést for speciai interrogatories on apportionment because (1) the
insurer did not have any " great need for the relief sought,'; (2) the trial judge would likely require a
" separate 'verdict for each of the bauses of actioh and resulting damages; (3) there was no assurance
that the interventio'n Would not unduly delay the main éction; and (4) allowing the‘insurer to
intervene "rrﬁght, as a practical matter, deter a settlement gnd may well exacerbate'a potential
conflict of interest for the attorney furnished by [the insurer] tp represent [the insured]).

Thé motion should be denied. -The intervention on the-e\_)e of trial is not dirécted by the
Heritage opinion, and. while the effort post-trial at allocgting between covered and non-covered
damages will necessarily include infcrpretation and application \of the court’s order in Heritage,
Asuch‘ is' for a different day. This "non-party" iﬁteﬁention, on the E;ve' of trial, will only
- complicate and delay ;che underlying action; and the ultimate qlllestion' of insurance coverage is

simply not the subject matter of this actioﬁ.

ied.

Wieland respectfully réq_uests the motio:

Christy Ford Allen, SC Bar No. 0015649
~ John A. Massalon, SC Bar No. 0010279

WILLS MASSALON & ALLEN LLC

Post Office Box 859

Charleston, South Carolina 29402

(843) 727-1144

callen@wmalawfirm.net

jmassalon@wmalawfirm.net

ATTORNEYS FOR DEFENDANTS

CHARLESTON, SC

January 23, 2017
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!/ 3-337,

CERTIFICATE OF SERVICE

The undersigned hereby certifies that.on January 23,2017, a copy of the attached pleadmg/dlscovery has
been served upon the following via:

X

United States Postal Sefvice

X . | Electronic Mail

John C. Hayes, 1V, Esquire

Hayes Law Firm

180 Meeting Street, Suite 330
Charleston, SC 29401

jhayes@hayeslaw.org

and

Keith McCarty, Esquire
McCarty Law Firm, PC
1212 Wappoo Road
Charleston, SC 29407

kenhmccar_ty@gT_nall com

Attorneys for Plaintiff

Andrew N. Cole, Esquire
Collins & Lacy, P.C.
P.O. Box 12487

Columbia, SC 29211 % f,‘;
acole@collinsandlacy.com ‘ B

S
Attorney for Jeorge Medina a/k/a JIMGs .

Construction, LLC w/k/a JMC C{l nstr?étwn,

Inc.

1\ 1Y 82 iy [mz

20
G

Andrew Haselden, Esquire
215 East Bay Street, Suite 303
Charleston, SC 29401

_ ahaselden@hnblaw.com

and

Theodore L. Manos, Esquire

550 Kirig Street, Suite 300
Charleston, SC 29401
tim@roblaw.net

Attorneys for Wieland Homés

Robert Calamari, Esquire

C. Mitchell Brown, Esquire

Nelson Mullins Riley & Scarborough, LLP
BNC Bank Corp. Center, Ste. 300

" 3751 Robert M. Grissom Pkwy

Myrtle Beach, SC 29577

Bob.calamari@nelsonmullins.com
‘Mitch. brown@nelsonmu}hns com

_Attorneys JSor Liberty Mutual

(90 R

WILLS MASSALON & ALLEN LLC
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STATE OF SOUTH CAROLINA COURT OF COMMON .PLEAS

COUNTY OF CHARLESTON 2014-CP-10-03326

WAVERLY AT HAMLIN
PLANTATION TOWNHOME
ASSOCIATION, INC.,

EXCERPT OF RECORD
PLAINTIFF,

VS. JANUARY 23, 2017.

CHARLESTON, SC
JOHN WIELAND HOMES,

DEFENDANT.

R N N W N R L R W R

BEFORE:

. HONORABLE DEADRA JEFFERSON, JUDGE, AND A
JURY.

APPEARANCE St

JOHN HAYES, ESQUIRE
Attorney for the Plaintiff

ROBERT CALAMARI, ESQUIRE
Attorney for Liberty Mutual

JOHN MASSAION, ESQUIRE
Attorney for the Defendants
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Ruth C. Weese, RDR
Official Court Reporter
Ninth Judicial Circuit
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backgrounds, but we have some very —- not to sound

pejorative in any sense, but I think my daddy
always says common sense is far better then book
sense- any day of the week. |

But I think you have a real good
mixture of comﬁon sense and book sense on this
jury. What is going to end up happening is a bunch
of questions tnat have absolutely nothing to do
with this litigation, which I am inclined to agree
has a tendency to confuse them and to teally
detraet from what the issues are in the litigation.

Now, having said that)'in a dec action,
if there's -- sort of loeking ahead if I have a’

crystal ball, and I were clairvoyant which I don't

claim to be;, in looking ahead if a verdict comes

baCk against the Defendant, how are they prejudiced
in really trying these issues that they claim would
deny coverage? There's“nothing that precludes you
from calling experts. There is nothing that

precludes you from calling the same’eXpert to

| apportion this damage and to preserve your client's

rights'in_terms of when you start talking about --

- when you deal with a dec action you start talking

about very specific language in an insurance

contract and how it is to be interpreted and what
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is included ﬁnder thé ambit‘of that language. And
I really can't discern any prejudice to you that
would preclude you.from.being able to do that, from
calling experts, from saying and even using

portions of this record from the experts who are

going to testify. Because I think there are —- I

am just anticipating because I have'tried quite a

few of these, I think their testimony will be

 fairly clear about what they believe caused the -

damage, what. flowed from as a result of this damage

and the scope of the repairs. So I really can't

discern any prejudice to the insurance company.

Then the other part.is I bifﬁrcated the
case. So you still are going to deal with the

cross claims in a separate action which is going to

" come down to an indemnity claim which T think may

well give some additional clarity.

%o Ivam just not certain how the
insurance company would be prejudiced. I am more
COQCerned about any prejudicé be suffered both by
the’insured and the Plaintiff in terms of |
strategically,how they,are'to‘try the case because
the.inférmation being sought by the.insurance

company would be totally different and totally

strategically different. from what I would
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anticipate the parties intend to try this case.

| SobI am going to deny the métion. I'm
going to ask Mr. Massalon if you‘could_do me an
order. I don't know,thét there's ahy real hurry on

it, but if you could make any findings of fact

consistent with the record, also citing any

_statutofy or case law that would support those

findings. I would appreciate it and I will be glad
to look at it and sign it when you get it for me.

(End-of excerpt.) -

hhkkkkkkkkhkkkk




- 10
11

12
13
14

15

16
17
18
19
20
21

22

23
24

25

23

CERTIFICATE OF REPORTER

| I, Ruth:C. Weese, Registered Diplomate
Reﬁorter for the State of South- Carolina at Large,
do hereby’cértify that the foregoing transcriptlis
a true,iacéurate; and COmpleté record. . _

-,I furthe? certify that I am neither relatedA
to nor-cbunsel for ahyvparty to the cause pendiﬁg
or interested in the eﬁents thereof.

| Witness my hand, I have hereunto affixéd my
official seal this 25th day of January, 2017 at

Charleston, Charleston County,. South Carolina.

Tt L Warse

Ruth C. Weese

" Registered Diplomate-

Reporter
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STATE OF SOUTH CAROLINA .

COUNTY OF CHARLESTON '

_Waverly at Hamlin Plantatlon Townhome
~ Association, Inc.,

Plaintiffs,
VS,

John Wieland Homes and Neighborhoods
of the Carolinas, Inc., et al.,

- Defendants.

IN THE COURT OF COMMON PLEAS

C/A No.: 2013-CP-10-3326

ORDER DENYING LIBERTY
MUTUAL’S MOTION FOR LIMITED
’ INTERVENTION
o =
R L
== r’
=
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S .
| 22 ',
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1

' Presidihg Judge:

- Liberty Mutual's Attorney:

. Plaintiff's Attorney:
'Defendant’s Attorney:
Date of Hearing:
Court Reporter:

/

Hon. Deadra L. Jefferson
Robert Calamari, Esq.

John Hayes, IV, Esq.

John A. Massalon, Esq.
January 23, 2017

‘Ruth Weese

On January 23, 2017, this matter came before this Court for a hearing on Liberty Mutual’

Second Motlon for L1rmted Interventlon filed January 19, 2017.1 Present at the heanng was

Robert Calamari of Nelson, Mullins, erey & Scarborough appe’anng for Liberty Mutual. John A

~ Massalon of Wills, Massalon & 'Allcn appeared for the Wieland Defendants (John Wieland Homes

and Neighborhoods of the Carolinas, Inc., as Successor by Statutory Merger to John Wieland

Homes_ and Neighborhoods of South Cardlina, Inc., John Wiefand Homes of Charléston Inc., John

1 Liberty Mutual's First Motion for lelted Intervention was filed on October 13, 2016. The Motion was
subsequently withdrawn on December 5, 2016 by Attorney Robert C. Calaman
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Wieland I.—lom'es'» Inc 'and Bullders’ Support Seryiees Of the .Carolinas-) Additlonally 'present was
| B J ohn Hayes v, attorney for Plamtlff Waverly at Hamhn Planatlon who joined. in wrth Attorney h :
J ohn A Massalon in opposrng the motron Based on the foregomg, Lrberty s Mot1on to Intervene
is denied. o | | B
 Liberty insured the Wieland Defendants under 'some tyyelye (12) insuranCe policies over L
'twelve (l2).years Thrs isa constructlon defect drspute 1nvolvmg over one hundred (100)
townhomes at Waverly at Hamlin Plantatron ﬁled in 2013 2 Lrberty Mutual a CGL insurance
camer for Wreland h1red counsel to defend W1eland under a reservat1on of nghts begmmng in
May 2016 L1berty has moved to 1ntervene into’ thrs action for the hmlted purpose of submlttmg .
spec1al verdict questlons related to allocation of covered and non-covered damages dunng the tnal
that began on Monday J anuary 23 2017.
| leerty Mutual’s motion does not fall w1th the: ambit of South Carolma Rules of C1v11
" Procedure, Rule 24 — Intervent1on. _SCRCP Rule 24(a) prov1des for 1nteryent10n as of right when |
(1) a statute provides".a right to lntervene; and (2) the movant elairns ';aniinterest relatingto the
property or- -trarisaction whieh is the subj'e'ct’.of the action l'andthat -he is. so situated that the
. _dilspo‘sitiO_fl of thefacﬁén may impair or impeded'_hls ability to protect ‘that interest. SCRCP Rule
24(b). :pro-v'ides for permissive intervention \'.Nhen»(l) a statute'eonfers ‘a".condition‘al right to -
':intervene'. or (2) Where moyant's clalm and main aetion have 'question-of law forft‘act in common.
Also the” court must consrder whether the mterventlon w111 unduly delay or pre_]udlce the _
adJudicatron of the ongmal partres leerty does not cla1m a statutory nght to 1ntervene

conditional or otherwise. Further, L_1berty does not claim_an interest in the subject rriatter_of the _

2 A companion case Sills'v. John Wlela.nd Homes of the Oarolmas Inc. et al C. A 2014 CP—10~4335 is bemg trred
- simultaneously with the above-captioned matter. leerty did not move to intervene in the companion case Wthh .
would also be a basis to further confound the jury and to deny the motion to intervene. ‘
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! dispute bétween the Plaintiffs and the Wieland Defendants. The purpose of Libert&’s inéervenﬁon
request is to submit special interrogatories to the jury pertaining to the issue of insurance coverage.
Thie ui;dersigneci is not convinced that the interest that Liberty sée_ks to profect is sufficient under
Rule 24 ‘.because that interest is probably not ripe until such timé, if ever, as the jury breturns a
verdict.for Plé.intiffs against the Wieland Defendants. |

Additionally, Rule 24 does nét contemplate or permit the limited intervention sought by

'Liberty. - Liberty does not segk to participate in the trial as a party. The.rule cited in Liberty’s motion
speaks oniy of intex:ver;tion. Therefore, the 1;elief requested by Liberty is not available under SCRCP
Rule 24. | |

Nonetheless, Liberty Mutual attempts to justify its request by stating that (1) it is seeking to
comply with “direcﬁves of the recent Hﬂg@_opinion,” referencing a January 11, 20717 opini‘on-
issued by the South Carolina .Supreme Court, .O.pinjon No. 296983; and that (2) it is onlyl seeking
intervention for thevpurpose éf obtaining speciél iﬁterrogatories or a special verdicf form. The
Ik_ritagg’ maj ority opinion cannot faiﬂy be read to direct or appfové Liberty’s last minute ri;otion to
intervene for the purpose of seekif_xg' jury intelrogatpries‘ and a special verdict form, whiéh neither .
the insured nor its counsel has requested.* As stated in Heritage, the insurance company"‘cannot
overcome the law in South Carolina concerning general verdicts.” Id. at Fn. 11. This statéméﬁt '
reflects the recognition ‘thlat m South Carolina an insurer is responsible for the entire general verdict

where at least one of several claims are covered. Id. However, the Heritage case does not authorize

. It is not clear if the Heritage opinion is final as the time to file for rehearing would not appear to have passed.

* The Court in Heritage references the cases of Magnum Foods, Inc. v. Cont’l Cas. Co., 3 F.3d 1491, 1498 (10" Cir. .
1994) which relied upon Duke v. Hoch, 468 F.2d 973, 979 (4" Cir. 1972). Those cases speak more to the duties of
insurance companies in notifying their insureds of conflicts in advance, were not construction cases, and do not
direct that an insurer be permitted to intervene into a case on the eve of trial for the limited purpose of obtaining a
special verdict or special interrogatories. ‘f/) » '
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or direct an insurer like Liberty to intervene in a case under circumstances that exist herle': for several
" reasons. ' |
V'First, as.noted in the dissent“i.n He_ritage, insurance companies interyening in these laiysuits
and asserting a defense against coverage would seem to create an impermissible conflict of interest
in vrolatron of established South Carollna law. 1d. atp. 54, Askmg the Wieland Defendants to
defend themselves agamst the Plaintiffs’ claims and the efforts of their own insurance carrier
| s1multaneously would be unfair, Counsel for the Defendants has spent consrderable .effort dunng
| drscovery and trial preparatlon to formulate a defense strategy. Undoubtedly, that strategy would
be disrupted if Liberty was permrtted to intervene at this stage probably to the detriment of
Liberty’s msur.ed. Conversely, 1 ﬁnd no prejudice to Liberty Muti1al in denying its Motion since
| (1) the i issues it raises are not ripe untll a verd1ct is reached, and (2)itis not precluded from br1ng1ng
a declaratory Judgment action a.ﬁer the verdict for the purpose of obtammg a ruhng that apportions |
damages, if any, found in this case.

- Second, the risk.of jury confusion is unacceptably high; l)uring,ora(l argument counsel for -
Liberty expressed his intention to submit special interrogatories for the jury to ansy&er presumably ‘
pertaining to the allocation of any liab_ility among covered and uncovered claims. Less clear is -

“how evidencewould be introduced during the trial yvhich would allow the jury to decide the special
' mterrogatones It is safe to assume that Plaintiffs’ counsel would have no interest in submlttrng
such ev1dence and tnal counsel for the Wieland Defendants would be ethically constramed from
1ntroduc1ng such ev1dence or eiramrnmg witnesses about the drfferences between covered and

uncovered claims. That leaves Mr. Calamari as the only attorney with the interest and abrllty to _‘

introduce that ev1dence however, Mr Calamari does not represent a party in the case and so he

5
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would have no right under the Rules of Civil Pro'c_edure. or the Rules of Evidence to examine.
witneé_ses or introduce évidence.

. Therefore, Libért'y.’s ‘motion to intervene is denied. In summary, this "non—barty"
inte;vention, on the eve of trial, will orﬂy complicate and delay the underlying action, confuse the

jury, and introduce a question of insurance coverage that is simply not the subject matter of this

action.

Accordingly the motion is DENIED.

My

Hon.@pbtﬂ_leL. Jefferson
Presiding Judge
Ninth Judicial Circuit

February (Q',2017 N
Charleston, SC
At Chambers
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas

Deadra L. Jefferson, Circuit Court Judge

Case No. 2013-CP-10-03326
Appellate Case No. 2017-000474

Ex Parte: Liberty Mutual Fire Insurance Company, ....
V.

In re: Waverly at Hamlin Plantation Townhome
ASSOCIAtion, INC., . ccviiiii it

V.

John Wieland Homes and Neighborhoods of the
Carolinas, Inc. as successor by statutory merger to John
Wieland Homes and Neighborhoods of South Carolina,
Inc., John Wieland Homes of Charleston, Inc., John

"~ Wieland Homes, Inc., Builders Support Services of the

Carolinas, Inc. and Wheelock Street Capital, LLC d/b/a .

John Wieland Homes and Neighborhoods, Inc.,..........
and

John Wieland Homes and Neighborhoods of the
Carolinas, Inc., as successor by statutory merger to
John Wieland Homes and Neighborhoods of South
Carolina, Inc., John Wieland Homes of Charleston,
Inc., John Wieland Homes Inc., Builders Support
Services of the Carolinas, InC. .....coevvvviiiiiiiinninne..
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Barr Construction, Inc., Benjamin Mora d/b/a Mora
Construction, a/k/a Benjamin Mora Construction, LLC,
Builders FirstSource, Inc., a/k/a Builders FirstSource-
Southeast Group, LLC,.a/k/a Builders FirstSource-
Atlantic Group, LLC, DBC Construction Services,
LLC, Eli, Inc., Gerardo Rosette Sanchez a/k/a GR
Painting, Jorge Medina, Jorge Medina a/k/a IMC
Construction, LLC a/k/a JMC Construction, Inc., Jesus
Mora a/k/a J. Mora Brick & Block Mason, LLC, Juan
Luis Sanchez, Juan Luis Sanchez a/k/a Sanchez

Appellant.

Respondent,

Respondents,

Respondents,




Brothers Painting, Latitude Construction Services,
LLC, The Muhler Company, Inc., Paul M. Vasquez,
Richard Ditullio, Richard Ditullio a/k/a RDT

Contracting, LLC,

.............................................. Respondents.

PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins Riley &
Scarborough LLP, attorneys for Liberty Mutual Fire Insurance Company, do hereby certify that
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mailing a copy of the same by United States Mail, postage prepaid, to the following address(es):

Pleadings: Return to Amended Motion to Dismiss Appeal
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Attorneys for Waverly @ Hamlin Plantation Townhome
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John C. Hayes IV
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HAYES LAW FIRM LLC

180 Meeting Street, Suite 330
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Jesse Sanchez ,
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Kevin W. Mims
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50 Immigration Street, Suite 200
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Erin DuBose Dean
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Beaufort, SC 29901-2055

Attorneys for Benjamin Mora Construction LLC, Benjamin
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Jonathan J. Anderson

Curtis Brent Martin
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Homes of Charleston, Inc.
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Andrew-Elliott Haselden
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Marvin D. Infinger
Cheryl D. Shoun
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Jorge Medina

Christopher M. Adams
Andrew N. Cole
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Attorneys for Juan Luis Sanchez, Sanchez Brothers Painting

Julian Kane Allen
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Post Office Box 12429
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Sarah Louise Fragale

TURNER PADGET GRAHAM & LANEY, PA
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Attorneys for Builders Firstsource Southeast Group LLC

Stephen P. Hughes

HOWELL GIBSON & HUGHES, PA
Post Office Box 40
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James Andrew Yoho
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40 Calhoun Street, Suite 400
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Jared Hudson Garraux

RICHARDSON PLOWDEN & ROBINSON, PA
1900 Barnwell Street
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Patrick T. Morrissey

CLAWSON & STAUBES, LLC

127 Seven Farms Drive, Suite 200
Charleston, SC 29492-7595

Attorneys for Latitude Construction Services LLC

Robert Michael Ethridge

Laura Elizabeth Paris Paton
CARLOCK COPELAND & STAIR, LLP
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Charleston, SC 29413

Attorneys for J Mora Brick & Block Mason LLC, Jesus Mora
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Hand Delivered

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals

1015 Sumter Street, 5% Floor

Post Office Box 11629

Columbia SC 29211

RE: Waverly at Hamlin Plantation Townhome Association, Inc. v. John Wieland
Homes & Neighborhoods of the Carolinas, Inc., et al.
Civil Action No. 2013-CP-10-03326 ‘
Appellate Case No. 2017-000474 ‘
NMRS File No. 00350.01785

Dear Ms. Kitchingé:

Enclosed for filing in the above-referenced matter please find the original and seven copies of

Return to Amended Motion to Dismiss Appeal. Please return a clocked-in copy to us via our

courier. :

By copy of this letter to counsel of record, we are serving him with a copy of this document.
Very truly yours,

Blake T. Williams

BTW:ckh
Enclosures

With offices in California, Colorado, District of Columbia, Florida, Georgia, Massachusetts, New York, North Carolina, South Carolina, Tennessee, and West Virginia
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cc: John C. Hayes, IV, Esquire
Mary-Margaret Fitzhenry Noland, Esquire
Ivon Keith McCarty, Esquire
Jesse Sanchez, Esquire
Caroline Coward Mclntosh, Esquire
Kevin W. Mims, Esquire
Erin DuBose Dean, Esquire
Jonathan J. Anderson, Esquire

~ Curtis Brent Martin, Esquire

Christy Ford Allen, Esquire
John A. Massalon, Esquire
Andrew Elliott Haselden, Esquire
Justin Paul Novak, Esquire
Theodore Luke Manos, Esquire
Marvin D. Infinger, Esquire
Cheryl D. Shoun, Esquire
Christopher M. Adams, Esquire
Andrew N. Cole, Esquire
Julian Kane Allen, Esquire
Sarah Louise Fragale, Esquire
Stephen P. Hughes, Esquire
James Andrew Yoho, Esquire
Jared Hudson Garraux, Esquire
Patrick T. Morrissey, Esquire
Robert Michael Ethridge, Esquire
Laura Elizabeth Paris Paton, Esquire
Elizabeth Fraysure Fulton, Esquire
John Elliott Rogers II, Esquire
Carl Reed Teague, Esquire
Peter Gunnar Nistad, Esquire
Mr. Paul M. Vasquez



