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STATEMENT OF THE CASE
This case derives from a May 7 2002 Incident in which the State
alleged that Appellant shot two (2) Individuals and shooting
into a dwelling charge. The Appellant stood trial November §-
10 2004, The jury found Appellant guilty of (2) counts of Assault
and Battery with Intent to Kill (ABWIK) (2002-GS-34-1774 - 1775)
and one (1) count of a Firearm charge (2004-GS-34-1169). The
Court sentenced Appellant to 20 years on each (ABWIK) charge
to run consecutively, and, 10 years to run concurrently on the
firing into a dwelling charge.

A timely Notice of Appeal was perfected. The South Carolina
Court of Appeals denied the "pirect Appeal" on October 30 2007.
A Writ of Certiorari was denied by the South Carolina Supreme
Court on December 19 2007. (As a point of clarity, the Appellant
had 30 days in order to file a Writ to the United States Supreme
Court from this Final Denial at "Direct Appeal”)

The Appellant filed his "First PCR" on May 7 2008, some (140

days later) as 140 days had elapsed this time would not be tolled
as the statute of Limitations would be concerned. The time while
this First PCR is pending would However, Toll the Statute\of
Limitations. Applellant's First PCR Hearing was held on September
16 2010 and the PCR Court ultimately denied this First action

by order dated becember 7 2010. Tommy A. Thomas, Esquire, Counsel
for Appellant at PCR did timely file the Notice of Appeal and
asked the Court to be relieved as Counsel. As a Result, Appellant
Counsel was appointed from Indigent Defense. Counsel filed a
Johnson Petition along with Appellants Pro-Se Brief. This Writ

of Certiorari was denied by order pated April 9 2014, and the
Remittiur was issued April 25 2014 Compare Easterwood v. Champion’

STATUTE OF LIMITATIONS =
After this First PCR Action was ultimately decided by south
Carolina's Highest court. Counsel gave Appellant his "Discovery"”
with a dated letter (April 22 2014), which exposed Appellant
to the evidentuary fact that one of the States witnesses
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(Tavon Littles) just (12) days after the shooting was found

in possession of a 9 mm hand gun interestingly the same caliber
used in the earlier May 7 2002 shooting. Afetr

After Discovery of this evidentuary fact on July 21 2014
Appellant filed this second PCR action or ( 87 days after both
actual discovery)

In all, As it relates to the Statute of Limitations only (227
days) had elapsed as it relates to the Statute of Limitationms.
In all, The Statute of Limitations decision by the PCR Court
is Clearly Erroneous.

SUCCESSIVENESS

As it relates to the Successive argument the Appellant only
used (87 days) after actually discovery of his truely Newly
Discovered Claim that could not have been discovered compare
Easterwood v. Champion 113 F.3d. 1231.

The Appellant would contend essentially two arguments as it

relates to the Successiveness decision. 1) The Appellant would
contend that his case would fall under one of the Three exception
enunciated in Matthew v. Evatt 105 F.3d. 907, and, 2) That
because this evidence was only discoverable after Counsel send

the witnesses conviction which specified that he was caught
with a "9 mm" handgun, and because it was not discoverable by
the exercise of Due Diligence, this action should be allowed
as provided in South Carolina Code Ann. § 17-27-45 (C).

1.

In Matthew v. Evatt Supra, Our Fourth Circuit Court of Appeals ™~ "7

has indicated that. South Carolina will entertain Succe551ve
PCR Applications in three circumstances.

1. Where there exist Procedural Irregularities , or,

2. Where Counsel did not differ from that at trial, or,

3. Where Applicant prepared hﬁs PCR Application without the
benefit of Counsel.

-2-



When Applicant here, Requested, and prepared his PCR Counsel

all without the benefit of Counsel. When Applicant filed his
First PCR, Counsel was ultimately retained but Retained Counsel
did not alter or substantially amend his Application. Futher,
When the evidentuary fact came to light that he had in his
possession that one of the Witnesses (Tavon Littles) not only
had a firearm charge, but he had the same type of weapon alleged
in this case just 12 days after the shooting "9 mm. Handgun",
The Trial jury viewing the two witnesses that testified at trial
both giving cgnflicting testimony about what transpired and

one of those witnesses not only being charged with and convicted
of a shooting incident that occured just 12 days after this
incident. But, the "Witness" (Tavon Littles) here used a "9

mm. Hand gun." Had Ballistics been conducted on both the shell
casings and/ or bullets retrieved from the victims in this case
and compared against the handgun retrived from the "Witness"
(Tavon Littles) evidence would have come to light that he (Tavon
Littles) was the shooter. The trial jury faced with the
inconsistent testimony, this evidence and test would have .
reasonable changed the outcome of the proceeding. That is a
reasonable probability that would have undermined the confidence
in the outcome of the proceeding.

i
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Where Appellant plead Not Guilty, and no Weapon was recovered
from Appellant, Where this same Individual was present at the
May 7 2002 Incident, There is a Reasonable Probability that

is a Probability that would undermine the confidence in the
outcome that the trial jury would have reasonable concluded
that Appellant did not committ the crimes alleged at trial and
that the trial jury would have concluded that "Witness" (Tavon
Littles), was armed with a handgun, 9 mm, or the same as used
in this May 7 2002 incident. As the evidence here could not
have been discovered until Appellant had received the April

22 2014 Discovery from his PCR Counsel (Tommy A. Thomas, Esq.)
due to the Nature and circumstances of the case here, this would
fall clearly under the Newly Discovered Evidence Claim as set
out in S.C. Code Ann. § 17-27-45 (C) and comparing Easterwood
Supra the ruling of the PCR Court should be reversed.

BELCHER ARGUMENT

As the Trial Court correctly pointed out, That the jury was

the "Finder of Facts, but he (The Judge) was the Judge of what
the Law was." [ You take the Law that I will give you and apply
to these facts and, thus, reach a verdict.] [T.Tr. pPg. 39 l1lns.
10-11] At the time that this case went to trial November 8-10
2004, The Law allowed a trial Judge to "Charge" the jury that
they could "Infer" Malice through the use of a Deadly Weapon.

Specifically: [ I Charge you the use of a Deadly Weapon permits
'you to infer but it does not require you...it doesn't require
you to infer Malice either. Now, While Malice may be inferred
from the use of a deadly weapon, Where Circumstances relating
to the homicide are brought out in any evidnece, this inference
vanished and the burden is on the State to prove Malice by
evidence‘staisfying the jury Beyond a Reasonable Doubt, and

it can or will be observed, Ladies and Gentlemen, that there



Must be a Malice Aforethought in these crimes that I have defined

While the First PCR was pending, in 2009 Our South Carolina
Supreme Court in Belcher how South Carolina had gotten off point
in their Jury Charge and how that charge had inpermissible
invaded the province of the Trial jury's role of "Finders of
Facts" that South Carolina in essence had been incorrectly
Charging Trial Juries for over 100 Years. However, The Court

in Belcher, the Court only applied the holdings here to cases
that had not become final or were still on Direct Review.

The Appellant here would content that because this issue also
applied to the offense of "Assault and Battery with Intent to
Kill" due to the Mailce element it would apply here. This only
became availiable after the South Carolina Supeme Court came

out with their ruling in Belcher in 2009, while Appellant's

case was pending at the PCR level. He would have not been previed
to the holdings here.

As the long standing holding that the Trial Judge is the Judge
to declare the "Law", and, the Trial Jury is the Finders of
Fact. And as instructed here, The Jury decided the facts but
appliued them to the Law that this Court Instructed see T.Tr.

. Pg. 39 lns. 10-11).

Lastly, Had the three (3) casings, and the Bullet been compared
to the 9 mm handgun retrieved in a later crime committed by
Travon Little), Ballistics test would have conclusively proved
that the bullets found at the scene of. ‘this case came from (Tavon
" Little), i.e. the gun retrieved from him just some 10 days after
the incident in this action.

-6-
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When the Trial Jury faced with conflicting testimony, and the
'crédibility of those witnesse suspect at best, coupled with

the fact that every claimed not to have a gun, and one of the
witnesses, who interestly, was not shot was found with the same
caliber handgun as claimed to have been used in this shooting.
A reasonable mind would have concluded that Tavon Little was
responsible for the shooting.

CONCLUSION
Based on the foregoing, Appellant Prays that this Court Reverse
and Remand the PCR Court's Decision. Granting Appellant an
evidentuary hearing, Appointment of Counsel and the ordering
of a Ballistics test against the she#l casing and bullets removed
from the victims and Building structure and compare them against
the 9 mm Handgun retrieved from (Tavon Littles), or any other
remedy that this Court deems just and proper.

Respjctfultzf Submétting,

Michael Watson

This Q) day of JIME  , 2017.




Tommy A. Thomas

ATTORNEY AND Counsm.'on AT LAW

TELEPHONK:

. HAmRrINGTON BunLDING . l . PLEASE REPLY TO:
(:::) :::-8807 7588 Woonrow STAKKT POBOX B8
( ) BSOS IRMO, SBOUTH CAROLINA 20083 IRMo, SC 260063
FACSIMILK: —
o 788 . ‘ INMATE LINK

(803) 732-0842
Apritzz20®

Michael Watson #170712
Lee Correctional Institution
990 Wisacky Hwy. .
Bishopville, SC 29010

Dear Mr. Watson,

melmplﬁﬁg&ﬁﬂﬂnwmnﬁmmﬁvaummmﬁlﬁ | did not keep any copies of this per your
conversation with Jackie. This Is the only copy of your transcript that we have and we do not have a copy
of it because it Is still bond.

The reason that you are not receiving the newsletters s because you are in SMU and
Corrections will not issue them to SMU inmates. We have no control over that.

Thank you for your letter and we wish you fuck in the future.

Sincerely,

S

Tracy Sutton
Secretary to Tommy Thomas
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INDICTMENT FOR
STATE OF SOUTH CAROLINA ) POSSESSION OF PISTOL BY PERSON UNDER
) TWENTY-ONE YEARS OLD

COUNTY OF FLORENCE )

At a Court of General Sessions, convened on SEPT 05, 2002, the Grand Jurors of FLORENCE

County present upon their oath:

NE - POSSESSION OF PISTOL BY ON UNDER THE AGE OF TWENTY ONE -

That TAVON LITTLES did in FLORENCE County on or about May 19, 2002, violate Section
i9-23-0030(c) of the Code of Laws of South Carolina (1976), as amended, in that he did wilfully and
unlawfully have in his possession or on his person an unlawful pistol, he being under the age of

twenty-one.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

]
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

APPEAL FROM MARLBORO COUNTY
Case No. 2014-CP-34-00195

The Honorable Roger E. Henderson

Michael Watson, 170712,
Appellant,
V.
State of South Carolina,
Respondent,

PROOF OF SERVICE

I Certify that I have served my (Initial Brief of Appellant)
on Respondent's Counsel of Record: South Carolina Attorney
General's Office, Alan Wilson, Attorney General, Post Office
Box 11549, Columbia, SC 29211-1549 by Depositing the same in
the United States mail, Postage prepaid on this:

-

This 3‘7Day of June , 2017.

Michael Watson, 170712,

SENT TO:

South Carolina Attorney General's Office
Alan Wilson, Attorney General .

Post Office Box 11549

Columbia, SC 29211-1549
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