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STATEMENT OF ISSUES ON APPEAL

THE TRIAL COURT ERRED IN EXERCISING SUBJECT MATTER
JURISDICTION IN THIS MATTER, WHEN THE TERMS OF THE TRUST
AGREEMENT CLEARLY PROVIDE FOR DISPUTES TO BE DECIDED BY A
TRUST PROTECTOR. IN THE ALTERNATIVE, THE COURT SHOULD
HAVE DECLINED TO EXERCISE SUBJECT MATTER JURISDICTION IN
LIGHT OF THE SETTLOR’S CLEAR INTENT, AS EXPRESSED IN THE
TRUST AGREEMENT, THAT DISPUTES REGARDING HER TRUST BE
ADJUDICATED OUT OF COURT UNLESS THE TRUST PROTECTOR
DETERMINED OTHERW ISE

THE TRIAL JUDGE ERRED IN FAILING TO GRANT SUMMARY
JUDGMENT IN FAVOR OF THE TRUSTEE WHEN THE FACTS WERE
STIPULATED AND THE TRUST PROTECTOR HAD VALIDATED THE
DECISIONS OF THE TRUSTEE. AS A RESULT, THE TRUSTEE WAS
ENTITLED TO JUDGMENT IN HER FAVOR ON LIABILITY AND THE NO
CONTEST CLAUSE. ‘

THE TRIAL COURT ERRED IN DETERMINING THAT THE TRUSTEE’S
OBLIGATIONS REGARDING DISTRIBUTION TO HUGH AND HIS
COMPANY WERE CLEAR FROM THE LANGUAGE OF THE TRUST

- AGREEMENT, BECAUSE THE TRUST AGREEMENT WAS AMBIGUOUS IN

MULTIPLE RESPECTS. AS A RESULT, THE TRIAL JUDGE SHOULD HAVE
DEFERRED TO THE OPINION- OF THE TRUST PROTECTOR THAT -
APPELLANT HAD ACTED APPROPRIATELY

THE TRIAL COURT ERRED IN DETERMINING THAT HUGH’S COMPANY

WAS BOTH A BENEFICIARY AND A CREDITOR AND THAT APPELLANT
HAD VIOLATED HER FIDUCIARY DUTY WITH RESPECT TO THE
CORPORATION. THE TRIAL COURT ERRED IN FAILING TO CONCLUDE
THAT RESPONDENTS VIOLATED THE “NO CONTEST” PROVISION OF
THE TRUST AGREEMENT AND IN DETERMINING RESPONDENTS HAD
PROBABLE CAUSE TO BRING THIS ACTION.

THE TRIAL COURT ERRED IN ENTERING JUDGMENT AGAINST
APPELLANT IN HER INDIVIDUAL CAPACITY BECAUSE THE EVIDENCE
REFLECTED THAT SHE ACTED ONLY IN HER REPRESENTATIVE
CAPACITY FOR ALL MATTERS RELEVANT TO THIS MATTER.

THE TRIAL COURT ERRED IN AWARDING AT TORNEY FEES AND COSTS
TO RESPONDENTS.




PSR o S

STATEMENT OF THE CASE

This is an appeal from two orders of the circuit court in a matter which originated in probate
~ court. Appellént Courtney Feeley-Karp (hereafter “Courtney”) is the adult daughter of the
decedent, Deborah Dereede (hereafter “decedent” or “Courtney’s/her mother”).' By designation
of the decedent, Courtney serven both as personal representative of her mother’s estate and
successor trustee of the decedent’s trust (decedent serving as the initial trustee during her lifetirn_e). )
| Respondent Hugh Dereede (hereafter “Hugh”) had been the decedent’s husband since 2010 ‘
Respondent Tyre Dealer Network Consultants Inc (hereafter “Hugh’s company”) 1is, on

. information and belief, a Canadian company owned or controlled by Hugh.

. .VH'ugh and his company filed suit against Courtney four months after her mother’s death,
:asserting thot Courtney had breached her fiduciary duty to nim and his company by failing to make
'a prio’rity'distribution to him from the trust immediately after the sale of real property owned by
the Trust, notwithstanding Courtney’s other obligations under the trust agreement and
dno_twitnstanding’ﬁnancial obligations of the estate which had to be paid from the trus-t and the
mandatory claims period for the estate. In essence, he claimed the distribution to his eompany and

1 to himself had to be made regardless of any other obtigations of the trust or estate debts.

Courtney moved for judgment on the pleadings and for summary judgment, both of which
were denied. Following a nonjury trial, the.‘_ACircnit Court found Courtney had breached her

fiduciary duty .t?o Hugh and his company, and awarded damages and attorney’s fees to both (not

' Decedent also had an adult son, Michael Fehily, who was named as a defendant but has not partncrpated in this
action. _
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distinguishing between the two).‘ On recénsﬂiderati‘cv)n_; the vcivrcuit court clarified that Courtney was
liable to Hugh and his corporaﬁon both individuaily and in her capacity as Trustee. This appeai

followed.




STATEMENT dF'FAH_CTSZ
Decedent executed a.revoc'able trﬁst agree?né‘nt on' December 18, 2013, \.Nhile‘ she was
married to Hugh, but after she began treatmeﬁt for the cancer that would take her life. (R. pp. 506-
507 99 6-8)." On the same day she created the trust, Decedent transferred a residence in York
County, South Carolina into the trust, which was recorded at Book 13883, Page 240°. At the time ‘
of her death, decedent- owned two (2) other homes, not in South Carolina, neither of which had
been put in the trust. | (R. p- 244, lines 6-23).

‘Decedent died on August 15, 2014. (R. p. 568, ¢ 24). Pursuant to decedent’s directives,
her daughter Counnéy was appointed as personal repreéentative and assumed the duties of Trustee
of her mother’é now-irrevocable trust. (R. p. 508, 1928 & 29).

The estate had liquid no assets, not even enough to pay for the decedent’s funerél. (R. pp.
~510-512, 743 & 56; R. p. 256, lines 12-17). The‘estate had significant debts and expenses, and
one of de:cedent’s three houses (in Arizona, which had two mortgages on it) was in pre-foreclosure.
(R, p 255, line 12 —p. 257, line 13). “There wére-;:ésté associéted with the estate; including the
" maintenance of three houses, the preparing fér the sale of tﬁe other two houses, among other
_things.”‘ (R. p. 256, lines 14-17; R. p. 260, lines 6-9; lines 19-23);
As PR, Courtney prevented fhe house in Arizona frém going iﬁto foreclosure so she could
maximize .its value for the estate. (R. p. 258, lines 4-12). There were medical bills associated with
.th'e decedent’s éontinuing_treatment for breast cancer leading up to her death. (R. p. 258, lines 15-

16; R. p. 25‘9,7 line 20 — p. 260, line 8). There was credit card debt. (R. p. 258, lines 15-‘22); ‘

2 This Statement of Facts includes a recitation of all facts relevant to the multiple issues raised on appeal.

-3 .The deed is not designated for inclusion in the record as its status as a trust asset is not disputed.

4




Courtney,iwho isa practiciné layyyer 1n Massachusetts, construed South Carolina law to
require the Trust to pay any debts of the _estate before making‘any'trust distributions. (R p. 250,
lines 2-9; R. pp. 509-511, 99 32, 33, 35 - 38, 45). She ramiliarized herself with the requirements
, | of South Carolina law to properly administer the trust and estate. (R. p. 250, lines 5-11).* The
'es‘tate was complex, since the decedent had owned real_property in three states, and C.ourtneyv'
recalled her mother being in litigation some years prior as a result of the closure of a business. (R.
p. 510, 9 39). Because the estate could not do so, Courtney and her husband paid for her mother’s

funeral expenses. (R. p. 511, § 50; R: p. 262, lines 7-14).

Courtney’s life was complicated at this time not only by her mother’s death and her new
'responsibilities as personal representative and truste;er Shortly before her mother died’, Courtney
‘gave birth to a child, who was born at 26 weeks’ gestation, weighing one pound and six ounces.

' ‘L_ucy was still in the neonatal intensive care unit when Courtney’s mother died and Courtney
- beeame the personal representative and trustee. (R. p. 507, 9 13-15; R. p. 311, lines 1-8). She

~was also returning to work. /d. (lines 8-12).

The trust agreement had conﬂretmg terms but Courtney attempted to balance the provisions
_‘and act approprrately (R. pp: 509-5 10 M 32, 33 35-38), Courtney interpreted Section 1 of the
trust as a testamentary power of appomtment where the settlor had reserved the right to make other
gifts, other trusts, or otherwise provide for dlsposmon of her property durmg her lifetime and she

was required to allow the estate creditor period to expire before she made any distributions from

4

4 The trial judge interrupted Courtney’s answer but the content reflects that Courtney did, in fact, consult South
Carolina law.. /d. She later confirmed that she had educated herself on South Carolina trust law. (R. p. 296, line 25
—p-297, line 5).

> Decedent died on August 15,2014. Courtney’s baby, Louisa Catherine Karp (“Lucy”) was born on J une 16, 2014.
(R.p. 303, lines 9-15; R. p.311, lines 3-8). ' .




the trust. (R. p. 302, lines 1 1-1 8) She behevedher deeiSiéﬁ was fﬁandated by the t:ru-st egreementl
“(R. p. 303, line 21 — p.304, line 1). -:Sfle alse interpreted tﬁe trust to require that all trust
beneficiaries were subject to the six-month requifement of the trust, i.e., required to 're§pect the
instruction set forth in the trust to wait six months before distribution. (R. p. 304, lines 2-10). She
_wae certain that if she paid money to Hugh before the six-month period passed and a contingency
arose which required payment of estate debts or devise by subsequent will, Hugh would not he§/e

returned any money to the trust. (R. p. 304, lines '6-'10). '

o Courtney obtained a purchaser and scheduled a-closing to occur in December 2014, only -
four (4) months after her mother’s death. (R. p. 511, 151 & 52). Through his ceunsel, Hugh
~ contacted the closing attorney and 'direct_ed that $250,000.00 of the sales proceeds be paid to his

~ company per the trust and Hugh wanted his half of the net sales proceeds. Id. At Para. 53.

Courtney explained to Hugh that she could not make any trust distributions until all of the
estate creditors were identified and satisfied. Id. At 54-56. Courtney consulted with counsel and |
confirmed that her reading of the trust docume.nts prevented her from making any distributions
“from the trust at that time. /d. At 57 & 58. (R. pp. 515-516,  5). The trust’s counsel (in Arizona,

_ \§;ho ‘was representing the trust and estate in dealing with the probate isstes in Arizona),
cﬁommunvicated with Hugh’s counsel, who “ackvno'wledged that he would advise his client similarly
if he were in my position.” Id.

| '_"The closing for the sale of the house OCCI}rfed on December 19, 2014, a Friday. (R. p. 306,
lines 11;13). Proceedslv were transferred to tile trust’s bank account the fol]owing Monday,
| Decembe_r 22,2014, (R.p. 512, 9961-63; R. p 304, liﬁes 14-18). Hugh demanded a fotal f)ayment

of almost $300,000.00 that day. (R. p. 501; R. p. 502; R. pp. 511-51297 53, 64).
6




Courtney .contacted her“_A'riz.ona attorney toplea“se ‘communicate vvith hlughis attorney :
since Courtney. and’her husband vvanted to'be ianoStoniwhere their daughter remained 1n NICU.
l(R p. 5 12 4 66). Hugh and his company ﬁled suit agamst Courtney, md1v1dually and as Trustee
the day after the sales proceeds were released to Courtney (R.p. 502; R. pp. 39f133’ R. p. 306, i
' lmes 16-20). Courtney removed the case to c1rcu1t court. (R. pp. 134-138).. |
Courtney’s motion for judgment on the pleadings was denied, with Judge Kimball
_ vconcluding. the pleadings raised “an’ issue of fact” and that he required "‘clariﬁcation of the facts
- and cirCumstanCes at‘fecting the legal issues presented.’i’ (R. pp. 4'-5‘). ) )
Courtney and Hugh triggered the provision otfthe trust to appoint a "‘trust protector” vvhose
respon51b111ty under the trust agreement inter alza ‘was to resolve disputes regardmg the trust.
C atherlne Kennedy, Esquire was appomted as Trust Protector in October 2015. (R. pp. 206-210).
’ | ‘_The parties-_sti_pulated to the facts to be considered by Ms. Kennedy. (R. p. 196). -

Ms Kennedy issued a report in January v201_6‘ based on the stipulated facts. In her report,
‘Ms. Kennedy concluded that “the trustee would have been foolish, if not in breach of herﬁduciary
:dutles to 1mmed1ately distribute the net proceeds received from the sale” of the real estate as Hugh
: demanded (R pp 522 528) | . The record now reﬂected the “clar1ﬁcat1on of the facts and
o c1rcumstances affectmg the legal 1ssues presented” that Judge Kimball required before ruling on
_ the‘-legal 1‘ssues_presented._ (R. pp.,4-5)., The rssues were ‘therefore ripe ;for‘summary Judgment

‘ based on the stipulated facts. :

s

With the factual issues resolved, Courtney moved for summary judgment?, providing a

.6 "The motion that was actually heard was the Second Aimended Motlon for Summary Judgment. (R pp- 188-210).
. The afﬁdavrts of Courtney and Mr Rlbadenelra were attached to the origma] Motion for Summary Judgment as was
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r'ecitati(')r’l'ﬂbf the undisputed facts, and ‘the répott oithe trust protectpr, whose' decisions wére '
binding on the pérties. (R.pp. 188-205; R. pp. 506-514; R. pp. 515-v516; R. p; 421). tThe trust
agreement provided that the “[t]rustee will not be liable for any act or omission to act if 'acting v
'accordir_lg to the written instructions of, or with the written consent, of the Trust Protector.” (R. p.
421). Since the Trust Protector had validated Courtnéy’s concerns, the trust required that Cr)urtney'
- be found “not iiable for any act or omission” becausé hér actions had been approxred, élbeit aft‘c'r

- the fact, by the trust protector.

Judge Kimball denied summar'y judgment? even though the facts were stipul'ated? arrd the
B Trust Protector had validated Courtney’s handling of _thc tr_us't:aSSets (and herre_f_rrsallto‘_rrrake‘l a
priqrity distribution to Hugh). (R. pp. 6-7). In denying the motion, Judge Kimball aéain ruléd that
v"_‘i-t- Would be inappropriate to end the case at this juncture. . . without further clarification of the
, far:rs affeqting the legal issues presented.” Id. That was the same standard he had relied upon to
denying judgment on th¢ pleadings. (R. pp. 4-5). While stating that the non-moving party needed.
| only subrnit “a mere scintilla of evidence” to withstand .surrlmary judgment, Judge Kimball did not

identify aqy facts that were in dispute. (R. pp. 6-7).

Judge Kimball tried the case nonjury on April 19,2016. While multiple witnesses testified,

no new facts were introduced into the record’”. Nonétheless, Judge Kimball issued an order finding

the report of the Trust Protector and the stipulated facts. (R pp- 152 179)

7 Hugh presented trial testimony of Professor Alan Medlm who Judge Kimball recogmzed as an expert, but qualifi ied -
the recognition by saying “I’m not going to say he’s an expert in his interpretation.” (R. p. 343, lines 1-9). As he had
in his earlier affidavit in opposition to Summary judgment, Professor Medlin opined that the settlor intended Hugh
and his company to be treated with priority. (R. p. 345, lines 2 — 12; R. p. 346, line 20 — p. 347, line 6; R. p. 351 lines
19-21). He had also opined as much at the summary judgment stage. (R. p. 518, §4). However, Professor Medlin
also concluded in his affidavit and testimony that he could understand how Courtney came to the conclusion that she
did. /d at Paragraph 8; R. p. 557, lines 4-5 (“I don’t agree with them, but I understand them.”) His opinion was that
Courtney could have the trust distribution to Hugh, not that she was required to. (R. p. 519, 8). Professor Medlin,

8




in favor of Hugh and his company, concluding that ‘Cou:r,tney.had breached her fiduciary duty to
both of them (even though the company was also determined to be a ereditor) by not immediately

distributing the demanded amount of funds to them following the sale. (R. pp. 10-19). ,.

Judge Kimball found that the trust agreement required Hugh and his company to be treated
with pﬁority over any estate creditors, or other estate or trust beneficiaries, notwithstanding
Courtney’s. other obhgatlons under the trust agreement and/or the estate. /d. Judge Klmball also
..‘concluded that Hugh and hlS company had probable cause  to file this suit agamst Courtney and

. vthey were therefore not barred hy the no»—contest from recherlng from the trust. Upon motion
- for rechaideration by Courtney, the trial judge afﬁrmed his order in t'otal,‘ clariﬁed that his order
- had intended to adjudicate Courtney liable personally as well as trust'ee and that the judgment was

entered against her in both capacities. (R. pp. 20-27)." '

Judge Kimball suggested during trial that he had drawn conclusions prior to actually
hearing the case, which is logical under these circumstances because the facts were stipulated and
trial testimony really added nothing useful to the record. By way of example of what may have

been pre-detei’mined decisions, the following sample is provided:

e . I believe the agreement does requlre that she sell the property to pay the note.” (R. p.
231 lines 8-9)

o _"‘It s clear that the plaintiff loses his mterest whatever it may be.” (R.p. 253 lines 20 21)
(discussing the no-contest clause) ‘

e “Look it’s apparent from the documents who that is. . . We don’t need to ask that. 1 know
who profits. It’s not a profit, as a matter of fact. It’s just . . . increasing what they get the
benefits.” Q: (directed at witness) “Who benefits from the forfelture?” Judge: “Well, the
other people.” (R. p. 256, lines 5-13) =

e “You already testified you didn’t know what her intent was.” (R. p. 285, line 25 - p. 286,
line 1).

drew a different conclusion than did Ms. Kennedy, but he did not find fault with how Courtney had proceeded.




.o “Look, the documents are what they are. She’s alleged it’s a mistake. There’s no evidence

" that it was a mistake.” (R. p. 287, lines 10-12) (during the first witnesses’ examination)

e “It doesn’t matter whether she thinks it’s fair or nol ” (R.p. 293, hne 25 —p. 294, 11ne 1)
' (discussing Courtney’s good faith) ‘
e It doesn’t matter whether she believes it 6r not. . St doesn’t matter wh_at she beheves she

- ought to do, if the statutes tell her what she. must do. T am not going to hear testimony
about it.” (R. p. 297, lines 14-21). : :

e “[The trust]. . it’s pretty specific about paying those items. I'm not going to call them a
debt or a claim or whatever. Paying those items. . . the amount of money is to be paid is
clearly defined in that article. So what h_appened?”. (R. p. 312, lines 10-19).

e “Did you think you had a duty to protect the specific amounts that are mentioned in here?
Witness: Yes. I think my — my intent was to ascertain all the known debts all.. Judge:
That isn’t what this days. . . It just directs a payment in a specific amount as soon as
practicable after my death.” (R p. 314, llnes 9-19)

ARGUMENT
Sténdard of Réview :
| [S]ubject matter jurisdiction is a quéstion of law.”for the court." Doe v. Barnwell Sch. Dist.
1. 4‘5,",.',369 S.C..659 (S.C. Ct. App. 20006) citing Murphy v. Owens-Corning F. iberglasv Corp., 346 S.C.
A3_7, 43,550 S.E.2d 589, 592 (Ct. App. 2001), Overritléa’ on other grounds by Farmer v. Monsqnto
| Corp., 353 S.C. 553, 579 S.E.2d 325 (2003). “qué‘stion's of law may be decided wi‘th-no particular
| deference.td;Athé-trial court.” Id. citing Moriarty v. Garden Sqnc*iuary Church of God, 341 s.C.

70' 327,534 S.E.2d 672, 675 (2000).

As to the questions relating to bréach 'of‘ ﬁduciary duty and the no-contest clause, the
gtandérd of review will depend on whefhe; the a&ioré sour.lds in iéw or in ecjﬁity.- If the essential
nature of the cause of action’is legal, the actio;l to b:: 4faken By .tvhe c:ircujt court is controlled by its -
defermination of Wl‘lether'_ or not there is any ev;dgnéé to support the factual ﬁndjngs’of the court
below. N'at,ionsBank oj’South'Cdrolina V. :Gré'e.r‘zwood‘,'B_'Zl S.C; 386 (Ct. Apﬁ. 1996), citing Dean
v. Kilgore, 313 S.C. 257, 437 S.E.2d 154 (Ct. App. 1993). In an action at law, on appeal of a case

10 | “




tried without a jury, the ﬁndihgs of fact of-tf);e-;j udge .Wil'lln.ot be disturbed upoﬁ appeal unless found
to be withéut evidéhce which reaéonably ‘supporfs.the‘ judge"s‘ ﬁhdings. Id. citing T ownes Assoc.,
Ltd. v. City ofGreen'ville,‘ 266 S.C.8 11,_ 221 S:E.2d 773 (1 91'7',,6). Accérdingly, fhé standard of review
in a case sounding in law is whether there is any evidence which reésonably suppoﬁs the circuit

court's findings.

Constrﬁction of the trust instrument ié a éuestion of ‘la‘w.‘ Germann v. New York Life Ins.
Co., 286 SC 34 (Ct. App. 1985). An a;tiqn for i‘)tj@é(éh of fiduciary dut,y‘ is an éction at law and
the trial judge's findings of fact will be upﬁeld ﬁﬁ]ess without evidentiary support” (alt‘hough here
the facts were stipulated). Kuznik v. Bees F. erry;fliss.'ocs., 3428.C. 579 (Ct. App. 2000) cjting Corley
v. O, 326 S.C. 89, 485 S.E.2d 97 (1997).; Future Group, v, Nationsbank, 324 S.C. 89, 478

S.E.2d 45 (1996).

- “In.an.action at law, on appeal of a case tried without a jury, the findings of fact of the

'ju_dge will not be disturbed upon appeal unless found to be without evidence which reasonably

sdbpéfts the judge’s findings. The rule is the same whether the judge’s findings are made with of

- -without, asreference. The judge's findings are equivalent to a jury's ﬁndingé in- a law action.

Chapman v. Allstate Ins. Co.,263 S.C. 565,211 S.E.2d 876 (1974).” Kuznik v. Bees Ferry Assocs.,
342 S.C. 579 (Ct. App. 2000) citing Townes Assocs. v. Ciiy of Greenville, 266 S.C. 81,221 SE2d
173 (1976). Agaih,’ however, the facts were stipulated pfior to the sdmmary' judgment hearing. |

ISSUE ONE .

The trial court erred in exercising subject matter jurisdiction in this matter, when the

terms of the trust agreement clearly provide for disputes to be decided by a Trust

Protector. In the alternative, the court should have declined to exercise subject

matter jurisdiction in light of the settlor’s clear intent, as expressed in the trust

agreement, that disputes regarding her trust be adjudicated out of court unless the
Trust Protector determined otherwise. . : -
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Amohg othle’r: th'inlgs,'the 83-pagef.l¢rus.t‘l" aéreerhenr'ﬁ'previded in Artiele 1.,' S‘eeti‘on 8 for
appointrnent of a “Trust Protector” with broad uoWers, amo'ng .whvic»h is an express delegation of
authority to_“unilateraily resolve any dispute, claim or corvlﬂi'ct. between beneﬁciaries, c. between
a beneficiary and a trustee . . . Such resolution shall be binding on all parties to my Trust and shall
n(')tlr)e subject to revievr.” (R. p. 421). More importantly:

No one may file or instigate a claim in a court of law without first submitting the claim to

the Trust Protector for resolution together with submitting 1nformat10n and a detarled

supporting memorandum of law.

: [d. The Trust Protector was vested with what appears to be exclusive authorify to adjudicate any
disputee between the trustee and beneﬁeiariee; and .only’ .wlren the Trust Protector decides that a
léu\reuit 1S necessary regarding the “dispute, conﬂlct or claim involve[ing] an interpretation or
co'ri_'struetion of my Trust Agreement” may an uetiorl be filed in court of competent jurisdictiou. )

Id. “Similarto - party who requires an arbitration provision in an agreement, the decedent didn’t
want’ her financial affairs litigated in the pub_lic eye. Profes'so‘r' Medlin agreed that the Trust
Protector’ géuthority would include authority to-'decide “any of these claims.” (R. p. 375, lines 19-

r 23)

- ‘South (,arolma recogmzed the concept of a Trust Protector for the first time in 2014 with

“t the adoption of S. C Code Ann. Sections 62- 7 103(27) and 62-7-818. There is no known South

Carolina jurisprudence discussing the concept: The concept has received much criticism

nationally, suggesting that the ro_]e merely Corﬁglicates the adrrrinistration of a trust. ‘B...OWe, T.he'

Case Against the Trust Protector, 37 Aztec Law Journal 7.78_. '

.3 The article cites to earlier articles that point out the confusion caused by the use of Trust Protectors. Alexander,
Who Will Watch the Watchmen?, 27 Cardozo L. Rev. 2807 (2006); Ausness The Role of Trust Protectors in Amerzcan
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South Carolina taw does not expressly grant thef rust lsroteetor the authority to adj udrcate
ctisputes arising from the. trust or to authorize suits' to he brought. .S.C. Code Ann. Section 62-7-
818. However, the statutory terms are subservient to the governing instrument itself. /d. Thus,
the inclusion in this particular trust agreement of the adjtrd'rcatory and gatekeeper roles for the trust
r)rotector in this case is especially unique. Here is a settlor vyhov grante'd the trust protector with
unparalleled authority solely to keep her private affairs away from.public litigation unless‘an

independent third party determined there was no other choice. "

Hugh never even asked for a trust protector Hugh’s counsel thought Courtney S only.

N

opt1on in light of those conﬂlcts was to res1gn (R p 255 11ne 16 p. 256, ]me 2). Professor.

R Medlm referred to certam provrslons of the trust asa ‘maze. ” (R p 365 line 14; R. p. 367 lines

: 12:-,{13). Ms. Kennedy agreed. (R. p. 405, line 17). Thus, the trust agreement was impossible to -
implement aswritteng.
Of course, if Courtney had resigned, Hugh would have become the successor trustee ( R

p: 416). He would have been subject to the same terms. R. p. 417) By his argument, Hugh is

-apparently asserting he would have ignored the conﬂicts, and give himself priority to the detriment

Trust Law, 45 Real Prop. Est. & Tr. J, 319 (2010) Sterk, Trust Protectors Agency Costs and Fiduciary Duty, 27
Cardozo L. Rev. 276 (2006).

9 Hugh’s position, as adopted by the trial Judge would enable a propeny owner to isolate her property from her

personal debts, even pre-existing debts; by requiringa prlorlty distribution of trust assets to a specified trust beneficiary
to the detriment of estate creditors, and to other beneficiaries. Courtney questions whether such a structure would
even be legal, insofar as the estate creditors would be prejudlced by the priority trust distribution to Hugh. Query,
under Hugh’s and the Judge’s interpretation of the trust, what would have been Courtney’s obligation if the South
Carolina property had sold for less than the mortgage and costs of sale? Obviously, other trust assets would have been
swallowed up by the shortage. However, there were no other trust assets.

13
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of the'othe_r beneﬁciaﬁe's_'. Pro_fes‘sor'Medivvihrdid{ rrot address this conundrum, and he “understood”
how Courtney had exeroised the 'ca.ution‘ that she 'eIXercised. (R.p.519,98; R. p. 3‘51, lines 7-10).

The real property in the trust was for sale when the decedent died. (R. p. 332, lines 5-6).
Courtney was required by the trust to sell the real property. (R. p. 230, lines I — 11). She kept the

existing listing and signed a contract to sell the real property within a few months of the decedent’s

death. (R. pp. 496-500).

A portion of Article Six of the trust pro-yides:that
As soon as practicable'® following my death, my Trustee shall sell [the South' Carolina
house]. The sales proceeds shall be used to first to pay off any mortgage against the
* property, and second to pay off that certain promissory note given to me by [Hugh’s
company] . . . after payoff of said mortgage [on the South Carolina house owned by the
trust] and said note, my trustee shall . . . distribute one-half of the remaining net proceeds
to Hugh Dereede, outright and free of trust.” -
~(Ré p. 432, Section 4(a).) Hugh took the position that this distribution to him was required to be
done as soon as the sale closed, notwithstanding the debts of the estate (which would have to be

paid from the trust if the probate estate was insufficient) or the trustee’s other obligations under

the trust. (Complaint).

A Courtney, who is a licensed attorney in Massachusetts, believed the provision of the trust
' .uo'on Wthh Hugh was relying conflicted with other provisions of the trust and she attemr)ted to

vapply the as soon as practlcable language w1th her other obhgatlons as trustee. The trust did not
| 'requrre any immediate distributions, so dlscretlon was requrred (R. p. 256, line 12 - p. 257, line

13).] There was other real estate in the estate, sorne of whrch had mortgages and required repairs,

. 19 The Trust Protector pointed out that “as soon as practlcable after my death” does not equate to “immediately.” (R.
p 527) Professor Medlin agreed. (R p. 345, lines 7- 12)
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and Courtney Nfelt she had to addrese_.thze' del;_fté""r)f':"the""é"st'ate before she could make any trust

distributions. (R. p. 230, line 1 - p. 287, line 6; R. p. 289, line 4 ~ p. 290, line 14; R. p. 292, line 2

—Pp. 293, line 6; R. p. 296, line 25 — p. 297, line 10; R. p. 301, line 25 — p. 302, line 3; R. p. 303,

line 19 — p. 306, line 20; R. p. 307, line 1 — p. 308, line 24; R. p. 309, line 18 — p. 311, line 16; R.

p. 316, line 15— p. 317, line 18; R. p. 133).

Courtney repeatedly explained her concerns to Hugh, but instead of listening, he filed suit
against her the day after the sales proceeds from the sale of the house were released.I R. p. 502).

No Trust Protector had been appomted When su1t was ﬁled but wnhm a few months, the part1es

(through counsel) agreed to appoint attorney Catherme Kennedy as trust protector (R pp. 34- 38

R p. 307, lines 8 — 22; R. p. 379, lines 13-19).

5. On three occaéions, Professor Medlin called the trust a “maze.” (R. p. 359, line §; R. p.

365, line 14;.R. p. 367, lines 12-14). Ms. Kennedy was also critical of the trust and even pointed

ont that she would not have drafted it the way it was written, (R. p. 379, lines 6-10). Ms. K,ennedy

agreed with Professor Medlln that the trust was a “maze.” (R. p. 405, line 717). Upon her

“.appointment;?Ms. Kennedy reviewed trust agreement and applicable law, and undertook her duty,

pursuant to the trust agreement to advise Courtnev (as trustee) as to “what I thought- she should

doi m this circumstance.” (R p. 379, line 20- p. 380 line 8) Ms. Kennedy contluded that Courtney‘

had acted in good faith in carrvmg out her dutles as truslee 1nclud1ng not makmg a prlorlty
distribution to Hugh or his company prior to addressing other clarms of the estate and trust. (R.p.
.380, lines 17-19; R: p. 382, lilne '1-p. 384, llne 5): Ms. Kerlnedy specifically opined that the

provisions of S.C. Code Ann. 62-7-505 supported Courtney’s decision not to immediately

15




i

d1str1bute to Hugh because the trust may be seeondarrly hable for creditors’ clarms 1f the probate

estate is 1nsufﬁc1ent to satisfy the estate debts. (R p. 384 line 6- p- 386 line 7).

Ms. Kennedy also opined that, when Hugh decided'he may have had a claim against the

trust, he should have complied with the provisions of the trust and request the appointment of a

trust protector prior to filing suit. (R. p. 393, line 20;p.394, line 13). She would have

. .recommended that a client in that situation try to work with the other trustee to appoint a trust

‘ protector, but “the trust protector can grant authority for somebody to bring a contest.” Id. (Lines

17-25).
" There appears to be llttle authority on the questron of subject-matter jurisdiction of a court

when the trust provides for a trust protector to dec1de conflicts or otherwise carry out the settlor’s

-intent.. On one case, however, the appellate court said that the settlor, by including a provision in

the trust for a trust protector to resolve disputes the settlor expressed his intent that “where his trust

was ambiguous or imperfectly drafted, the use of a trust protector would be [the settlor’s] preferred

method of resolving those issues."” Minassian v. Rachins, 152 So:3d 719, 727 (Fla. App. 2014).

. “While the -case- did- not focus on subject matter jurisdiction'?, the court did conclude that the

‘ -j=,settlor.?=’s' intent was that the trust protector be used as “preferred method of resolving issues”, then

.“[r]emOVing that authority from the trust protector and assigning it to-a court violates:the intent of

: the settlor.” Id.

El

n Under the facts, it is clear that the trust protector in the Flonda case was appointed after the litigation between the
parties had begun. Minassian, 152 So0.3d at 720.

2y a footnote the appellate court said that it had limited jurisdiction to decide whether the amendments to the trust
. made by the trust protector were valid and was “the only issue for which this court has jurisdiction at this time.” /d.

(Footnote 1). .
16




Haiving determined the tiust‘ protector ,in.:tii'-at casehad autiioriiy to- makeamendinents to
the tiust t(i effectuate iiie intent of the settlef, the case was remanded ‘.‘with directions that the trust
" protecior’s amendments are valid.” The effect Q_i the court’s decision was to effectively conclude
the litigation among the parties, since the trust protector’s amendments to the trust, made after
litigation began, clar_iﬁed the issues about which theie was confusion and allowed the matter to be

concluded.

‘In this case, the settlor clearly indicated iier desire tnat “all” disputes were to be resolved
by the trust protector. (R. pp 421, Section 8(h).) Tiie settlor said thbat the trust protector’s function,
inter alia, was to “protect tiie financial recourses clontro,lled and governed by my Trust. . .” Id
Tnat seems to be a clear indication that thesettlor iniended that her personal affairs not be subjected
to lengihy, expensive litigation and instead thait any disputes be resolved by tne trust protector,
_ whose .piee'ision‘ was “binding on all parties to my Trust and shall not be subject to review.” Id.
.Section 8(115. This conclusion is amplified by the inclusion of the “no-contest” provision in the

trust. .(R;_\p. 487).

_In factthe trust agreement vests the trust protector with such wide-spread and all-
_enconipzissing .authorityito resolve disputes,vthat- the trust provides that “[nJo one may file or
- _ins'tigaite a‘clairn in a court ei'lanv withoui first suiamitting the claim to the Trust Protector. . .” who
can decide.ﬂie dispute herself, “submvit_' the ‘ciairni ():r' dispute for mediation and/or binding
‘arbitration.” Id. iOnliy _a_f@ the trust protector hes exliens‘ied the procedures spelled‘out in the trust
for Vreso’_,lution_ of disputes may the trust protec_toji then “give any claimant the authority to file and

maintain an action in a court of law.” Id:
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'-Whi.le mneh of the trust agreementmthlsea _?ﬁsf‘ anlhignous and the provisions give
conflicting directions to the Trustee, one thing 1s clear ‘the settlor did not want h‘e'r. petsonalv affairs
submitted to a couit. She built in a specific, detéile‘d'diSpute resolutton'proeess for any dispute
about the Trust which was required to be employed by anvone claiming funds from the trust. The

trust agreement authorized the Trust Protector (not the beneﬁc1arv) to bring suit “in a court of

competent jurisdiction for the interpretation and construetion of such Trust Agreement, or the Trust

- Protector may instruct my Trustee to do so.” Id. The no—contest provision still applies even if the

Trust protector grants authority for a suit to be brodght.' ld

- Indeed, the Trust Protector herself suggested the determination of rights under the trust-

. would have been hers to decide, had the suit not been brought without a trust protector in place.

After determining that Courtney, as trustee, would have been “foolish” to accede to Hugh’s

jderinands, Ms. Kennedy said she would not have granted Hugh the right to file this lawsuit in

DeCernher~20'14', had she been the trust protector before suit was filed. (R. p. 528). However,
since the suit had been brought, Ms. Kennedy determined that she must leave the issues of good

faith-and probable cause to bring the case to the court. Id.

= That is precisely what the decedent did not want. By ignoring the provisions of the trust

) “requiring a dlspute fo be submitted to a trust protector Hugh in effect, eviscerated the intent of

the decedent by usurpmg the trust protector ] authorlty and transfemng it to the court. This is

.contrary to the express intent of the decedent, who wanted disputes about her trust decided out of

court, by the trust protector. Because the trust proteetot was'appointed after the lawsuit was

initiated, she felt she could not adjudicate issues between the parties. |
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Hugh completely 1énored the hrovrSrons of “the t1 ust agreement Athat requrred the '
_ appomtment of a trust 'protector to address dlsputes about the trust. Hugh V1olated the frust
provrsrons filing suit.  No court had jurisdiction to de01de the issues presented unless or until the
Trust Protector authorrzed the action to be ﬁled? which did not occur. Altematlvely, the court
erred inv declining to address the i,ssues raised.bthugh unless or untile Trust Protector authorized

| -the'suit to be filed. Once that occurred, surhmaryjudgment was appropriate. See discussion, infra.

ISSUES. TWO ANi) THREE

The trial judge erred in failing to grant summary ]udgment in favor of the Trustee
when the trust protector had valldated the decision- makmg of the Appellant and the
~_trust agreement made the Trust Protector s decisions final, and also in failing to rule '
~ as a matter of law that Hugh was barred from receiving trust distributions by the no-

_contest clause.

" *The trial court erred in determining that the trustee’s obligations regarding -

distribution to Respondent were clear from the language of the trust agreement,

- because the trust agreement was ambiguous in multiple respects. As a result, the trial

“court erred in finding that Appellant had breached her fiduciary duty to
Respondents, especnally since the Trust Protector validated Appellant’s decisions.

. As discussed above in more detail, Courtneyﬁled a motion for summary judgment, with'

] .aifﬁda?\"}rits and the repdrt of the trust protector, seeking an order that she was entitled as a matter of

- law' to'a ruling that her éctions were reasonable ~and made in good faith, andthat Hugh’s actions . .

- i V101ated the no-contest provrslon of the trust (R pp 506 514 R pp. 515- 516 R.p. 196 R pp:

522-528; R. . 188 205)

F1rst in denylng the motion for Judgment on the pleadlngs Judge Klmball thought there
were facts to be adJudlcated Once the facts Were Strpulated to the Trust Proteetor and she 1ssued

her report regarding the drspute, her de01510n._was “bmdmg on al] partles ...and th subJect fo
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- reyiew.” (R. p. 421, .S'eetion 8(h)). Forthatreasonsummarv jud'gment was appropriate'at that
point. Judge »Kirfnt)vall’s denial of summary j.udg‘ment was error and should be reversedlé.: |
Additionaliy, the trial judge erred in findﬁ_ing., that.Courtney had‘ breacned her ﬁduciary duty
following trial. Not oniy ahould summary judgment have been granted in Courtney’s favor, no
ne_w evidenee was introduced at trial, which merely provided a forum to re-hash the undisputed
evidence already established at summary judgihent. The trust Iprotector’s determination that -
Courtney’s decision Was reasonable in light of ‘t}ie eonﬂicting obligations set forth in the trust
agreement should have determined the issue in.Cou_rtney’s favor. Additionally, even after trial,
. the evidence is susceptible of only one mference, ze that Courtney acted reasonably in light of

the conflicting obligations the trust agreement piaeed vup_on her.

?;--: Prior to the sale of the South Carolina house (which was the source of the claim by Hugh
e ofa monetary distribution), Courtney’s Arizona attorney contacted Hugh’s attorney and explained
the'requirement under the trust that “neither the trust,nor the estate would be making any large 7
distribution of assets prlor to payment of all admmistrative expenses and third- party debts.” (R.
- pp. 5 1 5-516, 9.5). Nonetheless, as outlmed above Hugh filed suit the day the sales proceeds were
: forwarded to_Courtney (as trustee).

2 Article VI, Section 4 (a) of the decedent’s trust agreement stated: -

= My Trustee shail make the following specific distribution of trust 'property: |

. 13 Appellant asserts that the rule estabhshed in Holloman v. McAllzvtﬂr 289 S.C. 183, 345 S.E.2d 728 (1986) and its
" progeny is incorrect, in that S.C. Code Section 14-3-330(1) expressly permits an appeal ‘after final judgment of an
interlocutory order (that a would not have been immediately appealable because of its interlocutory nature at the time)
~ which affected the final judgment. Where, as here, the facts were stipulated, there were no factual issues which
‘required a trial, and the actual trial provided no factual information that was not already of record, it is respectfully
asserted that the appeal of the denial of summary judgment should be permitted Appellant will file a ‘motion pursuant
to Rule 217, SCACR..
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A Spe01ﬁc distribution. of Real’ Estate Sales PI‘OCCCdb Household Contents and Certain
_..Vehicles to’ HUGH DEREDE. - -

As soon as practicable following my death, my Trustee shall sell the house and lot
‘located at 131 Whispering Pines Drive. . . The sales proceeds shall be used first to pay
off any mortgage against the property, and second to pay off that certain promissory
note given by me to Tyre Dealer Network Consultants, Inc. Said promissory note, at
the time of the execution of my Trust, is in the amount of $250,000.00, but in no event
shall the amount due exceed one-half of the sales price of the property. After payoff
of said ‘mortgage and said note, my Trustee shall then distribute one-half of the
remaining net sales proceeds to HUGH DEERDE, outright and free of trust. . .

(R. p. 431-432).
No promissory note exists. It séems clear from the record whether one ever existed. Hugh

said that the decedent went to a lawyer who cfea,ted a trust said that “the promissory note was no

~ longer neeessary.” 4 (R.p. 318, lines 1-22). 4The-note “went away when'. . .-after the house was
,put 1n the trust. I was told by the lawyer and by [decedent] that now takes care of that note, because
" it was'going to be dealt with in the trust.” (R. p. 321, line 21 — p. 322)'>. As PR, Courtney had

* possession of all of her mother’s papers and did not find a note, so she believed it never existed.

(R. p. 270, lines 4-15). Courtney also believed that the lack of the existence of a note distinguished

Hugh’s company from being a creditor, and made it a beneficiary. (R. p. 272, lin_es 2-4). Itis

- un'dis_plited that Hugh’s company did not to file a claim against the estate.

4 Hugh testlﬁed that he and the decedent purchased the house * ‘just for the two of us, and we would each own fifty

percent of it.> (R. p. 319, lines.3-7). Although he offered no documentary evidence, he claimed he had to loan the

" decedent her one-half of the purchase price because her bank backed out of the mortgage she had executed because

“her income had been made in Canada as opposed to the United States.”. (R. p. 319, lines 8-25). He said they agreed
“for [his company’s] benefit” to do a promissory note ‘ Wthh was dlctated by the equivalent of your IRS. . . and that
I could take money from the ¢ompany provided theré wasa percentage of i mterest applled to it over a period of time.”
(R p. 320, lme 24 —p. 321, line 13).

- 5 -The terms of the mysterious note are not known and there was no teqtlmony as to-who owed the note (the estate,

the trust, a company owned by the decedent, etc.), the terms of the note, or whether any payments had been made
during the decedent’s lifetime or what the balance supposed]y was at the time of death. It is not known whether the
note was payable to Hugh, or to hlS company. .
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%een put 1nto a trust, because “the South

Plugh was aware that the Rock lhll house ha ‘
Carolina tax people . charge[d] us the e1ght thousand 1nstead of the two thousand ”? (R p. 318
lines 14-19). The decedent also told Courtney that the trust was created for tax purposes. (R. p-
243, lines 22-23; R. p. 244, lines 6-12). |

~ Before Courtney (as trustee) closed on the sale of the house Hugh emarled on Decemberv
11, 2014 and demanded that he be pard from the sales proceeds (he d1d not mention his company).
(R. p. 133). Courtney responded and explamedthat estate law requrres that all debts and expenses
of Mom’s estate be pald and settled before any distributions are made. This includes anything in
the Trust as the Trust has legal responsibillty for .paying the debts of the estate.” Id. She then went
on to explain fiduciary duty and her concem about the compl‘ic.a‘tednature of the estate. Id. He
then ‘ﬁled suit immediately after the closing was:’cornpleted.

| B Courtney was right. Article Two, Section 4 of the trust agreement said that “[A]ll property
transfer-red to my Trust. . . shall be held, admlnistered and distributed according to the terms of my"
Trust Agreement.” (R. p. 53): The trust conta‘lned'a pr’ovislon for 're'vocation or amendment by
' .theﬁs,ettlof, ‘(R. p. 62-63, Section 3 (Id. R.ipl.’ 62):.),4 a provrsron for the settlor to amend the terms of
the trust bya suhsequent will or codicil (R. p 66; Sectlon 1), and any subsequent trust or will could
‘ ha.vefeviscerated the trust, if another had surf_aced 'afte'r the.'settlor’s death. The estate owed
mul_ti'ple mOrt.g.ages and other debts which ‘rn'ay'haye? had to bepa1d fromtrust assets. .

While the trust did require “immediate'distribut:ion' ot speciﬁcdeyises” from “my Trust

' Estate”) as set forth in. Artrcle S1x (R. p. 66, Sect1on °) tne document 1tself provided no gu1dance

‘for how to 1nterpret the specmc devrses wrth respect to therr 1mpact on the Trustee s other

obl1gat10ns Art1cle Five also requires the trust to ¢ ‘pay all cxpenses claims and taxes from the
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| Admmistrative Trust.'6” (R P, 66. Sectl‘on '%( ay). ..Ih TruSte'e was ‘also obligated to pay “final

medical eirpenses and aI] funeral costs legally enforceablelclaims agamst me, reasonable expenses
© of the administration of my Trust 1nclud1ng those attrlbutable to my Probate Estate. . ”) (Id R. p-
67, Section 4) The Admmistratlve Trust was also obligated to pay “all Death Taxes 2 "Article
. Five, SeCtron’ 5,p.5.2. And, just to make sure everything,was cOnfusmg, Article Six, Sec_tion' 1
provided that “[e]xcept for the distributions ‘dir‘ected in the following Section of this Article Siii,v
- all distributions of my Trust Estate 'shall be rnadein "acco;rdan'c'e with -the Articles that follow.” P.
46 1. Section Four of Article 6 prov1ded for the “specrﬁc dlstributron” to Hugh 1d P. 6 2 Sectlon
F our was one of “the Articles that follow ” Id
Lastly, Article Ten Sectlon 5 specrf cally prov1de‘d that 1f my Trustee determines that -
there is a’ compelhng reason to postpone a dlstribution to a beneﬁmary, then my Trustee shall
' continue to »hold and administer such beneﬁciary’s trust . . .” While that section might be intended :
to apply only to the trusts created by the. remamder assets of the Trust 1t does not say that
: Courtney knew that she had to enforce the trus‘t “1n 1ts entirety ? (R p 232 lines 5- o)
s ;' x-Hugh?;_s suit »was for, znter alza, payment of a promissory note that didn t exist, and when
l' .’ ;no oneknewthe balance on the note if it did exist. No demand was made to Courtney for payment

) of the iiote and no .documentation was presented showmg whether any money remained due'on'

. "vthe note when the death occurred (R p. 304 lmes 20- 23) Hugh wanted Courtney to 1gnore all-

of her other responsrbihties as trustee to other beneﬁcraries of the trust and as personal
representative to creditors, and pay himyﬁr’st,'frbrri’the proceeds of the sale of the house, even'lf

. the__’EState or. Trust owed other obligations: Presumably a trust agreement could have been prepared ‘

. s Of course, none of these terms is defined in the trust agreement. ‘_
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that required é“Trnsteeto do that, but thlstrustagreementwas too ambiguous and .conf_licting for
any Trustee to be dbie to rés"pOnsibbr earry oiit all ofthe dutlesmcumbent 'upon.her_ and also make
a priority distribution to Hugh (and/or his comp_driy) on a promissory notethat did not exist”.

Hugh’s position presiimes that there are other assets to pay the debts owed by the decedent
at her death, that the mortgage on the subject real estate was sufficiently srnall so that there would
be leftover proceed. He presumed a lot.

As noted above, the trust protector, Cather_ine Kennedy, concluded the trust was ambiguous
and gave conﬂicting direction, and she supported Courtney’s decision to determine all estate
cleims p_rior to’_m'aking any trtist distribu'ti_ohs‘.';’E,\f/en'Hugh’s.exoert, Professor Alan Medlin, said
Conrtney’s only option was to resign. (R 111:35 1 ,l lines S-iO; R.p. 358, lines 1.-3). That, of oourse,
would not have solved any problem, because either the successor trustee Hugh would hay.e

abandoned his obiigation to the other beneficiaries in favor of himself, or he would have been

‘burdened by the same conflicts that Courtney had. There was no middle ground. The language of

the trust agreement made it impossible to adrni'nister the trust.
 Professor Medlin testified only that, in his opinion, Courtney “could have” made the

distribution to Hugh and his company Without incurring liability to others. (R. p. 358, lines 17-

, 21) He did not opine that her failure to do so was a breach of ﬁdu01ary duty. In fact, he

under[stood] how a trustee could take such a posxtion 7 (R p. 519 T[ 8) Professor Medhn ]

. testimony'might have been helpful in the 'beginning, When Courtney was trylng to determine what

she should do, but it offered no insight into hovg;e;C'ourtney should have resolved the dispute (other }

17 . During testimony, Hugh’s attorney and Courtney read through multiple provisions of the trust, and even they
disagreed on whether the “one-half of the net proceeds” from the sale of the house was a part of the estate or a part of
the trust. (R p- 235, line 2 — p. 238, line 23).
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' thanto resign and leave the dispute for S()“rnecne-.;élés‘c) oi m detcrmining whether she ldreached any

ﬁduciaiy duty ) AR

Professor Medlin provided no sclufion ‘t_Q"’thé"problems created by the ambiguities in the

trust agreement; instead he offered Courtneywt;:d;iion to resign, which would have resulted in a

: succesgcr trustee with the same conflicts and confusion that crippled Courtney. See discussion
supra. Perhaps he offered a scholastic solution, but a mcaningless one.‘

| The trial judge erred in concluding theie wasvevidence to support a conclusion that

Courtney bicached her ﬁduciary duty to Hugh and hi..s, company (assuming his co_inpany was a

Abeneﬁc‘_ieiry of the trusf, see discuésicn below). "l“‘he-re yyas no evidence to slupp'_oi't ihat c'onclusion.

- B‘o'tliv expetts supported Courtney COnclusion, alth.dughv Professor Medlin suggesicd a re-signation

would have avoided the problem (or left it for someone else to deal with). The trial judge’s ruling

.s‘hould be reversed.

ISSUES FOUR AND FIVE

The trial. court erred in determining that Respondent Tyre Dealer Network
Consultants Inc (Hugh’s company) was both a beneficiary and a creditor and that
. Appellant had violated her fiduciary duty to Hugh’s company. Hugh’s company -
. could not be both a creditor and a beneficiary at the same time. - :

h ‘Thc_ trial court erred in failing to conclude that Respondents violated the “no contest”‘
~ “provision of the trust agreement and in determining Respondents had probable cause
to bring this action. . : _

-

The 83-page trust agreement did not défine “beneficiary.’

2

By including reference to a
promissory note in the trust agreement, the decedent seems to-be referring to a debt, which would
 make Hugh’s company a creditor. The trial judge concluded, inexplicably, that it was both a
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creditor and a beneﬁciary‘. (R. p. 16) (“ln effect ”TDN-’s position s .\ is essentially that of a creditor
for ‘the repayment of a loan. . . [t]he Trustee S tailure to pay T DN . was a breach of fiduciary
duty.”). (R.p.17). (“IDNisa creditor ot beneticiary The no-contest clause does not apply

to creditors.”). Respectfully, it must be one or the oth_er.

The complaint alleged that Hugh’s company was a beneﬁciary of the trust. (R. p 40, 9 2).
The answer acknowledged that Hugh’s company was a benetic1ary, as did the amended answer.
(R. p: 136, 9 2; R. p. 141,.9 2). Courtney considered it a beneﬁciary. (R. p. 272, lines 2-4).
Professor Medlin thought it was a credltor that could have filed a claim against the estatc (R. p.
'346 line 25 —p. 348, line 8) Hugh thought his company was acred1tor (R.p. 336, lines 21-24).

““I'ma creditor then, if you want to know the answer.” (R. p. 338, lines 11-12).

. (R p 348, lines 1-17). However, he also opined Hugh’s company might be a beneﬁmary,
S0 maybe he gets paid twice.” (R. p. 34_8, lines ,l 6-17). Testimony at trial never t1ed down exactly
' whathugh’s company was, but the plead_ings established by allegation and answer that Hugh’s
company was a beneficiary. (R. p. 3_72,A line 1-25; R. p. 558, lines l-24). Oddly, Judge Kimball
W said 1t really didn’t matter what the complaint said. (R. p. 372, line 25; R. p. 558, lines 1 25 p-
: ‘N‘373 llnes l 7) “It’s not a verified complaint. It doesn’t bind anybody People could amend it
- accord_ing to a change in the proof, to conform to the proof in the file. I’'m not 1nterestcd in going
-over the cvomplaint.” Id. However, no amendment was made, perhaps leading to the trial judge’s
inconsistent ruling that Hugh’s company was both a 'cre_ditor and a beneficiary. | :

lf Hugh’s company-was ‘a creditor, its one and only chance to get paid was to file a claim
against the estate, which_it did‘not do. (R.p. 558; lines 1-2.). The 'trial judge refused to p.enali_ze

Hugh’s company under the no-contest clause, because it was a creditor. (R. p. 17). However, it
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~ also found that Courtney breached a ﬁduc1ary duty to TDN/ Fyre because it was a beneﬁc1ary
vvi‘There was no other way to assess hab111ty agalnst Courtney (as Trustee) for the clalm by Hugh’s
company ex_cept to conclude it was a trust benéh'crary. g7
" Respectfully, it has to be one or the other. If it is a creditor, it missed the deadll.ine for ﬁl.ing
_‘a claim with the estate. | If it‘is a'beneflciary, the trial judge _erred in:ﬁnding'that Courtney breached
her frdu'ci'ary duty to it. See discussion infra..
- The trial judge erred in fmdmg that Hugh (and TDN/Tyre 1f 1t is, in fact a beneﬁc1ary)
had probable cause e 10 brmg th1s 1awsu1t The order found that the no- contest prov1s1on would not
, applv to TDN/Tyre because it was a credltor If that’s true, then it’s. only remedy was against the
estate Thls lawstuit is not agamst the estate In that event judgment against Courtney in favor of
T DN/I yre was error. ..
id"Thé 'iu‘d;‘ge erred in ‘ﬁnding that there was probable cause for Hugh and/or his company to
| brmg the lawsuit The Judge S ratlonale was that the language of the trust agreement was ° clea'r”

SO there was probable cause” to bring the lawsurt (R. pp. 17 18) As dlscussed above in detall _

‘ 71""’”_"’there,':_was'; nothmg about thls trust agreement that was clear. The ]anguageof the trust agreement |

was 30" confusing and conﬂicting, no one knows if the company was a creditor or beneﬁciaryf.
(assuming a note even existed), and things don’t get any clearer from there.
* Professor Medlin testified that the trust agreement placed C;ourtneyin a position of conflict

so her only option was to resign. That would have solved nothing, because the successor trustee,

* 18 This entire argument relates to a promtssory note that doesn’t exist, and that:seems to be conceded. The trust could
not create the promlssory note simply by referring to one in the abstract, although Hugh’s testlmony was that they did
not need a promlssory note because of the trust (R. p. 318, lmes 19 22) s
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as designated by the trust agreement, was 'Hugh, and he :wou]d have the same conflict.

Instead, the trust obligated Hugh (and any other beneﬁ01ary) to invoke the Trust Protector
provisions of the trust for any dispute Hugh made no effort to do that He directly contradicted
the trust agreement by ﬁling suit. There could be no other example of “lack of probable cause”

than an 1ntentional v1olation of the trust agreement under which Hugh was seeklng a recovery

There is no e_Vidence to suggest that Hugh (and/or his company) had probable cause to

bring this suit, especially since it related to an imaginary. promissory note. The no-contest provision

should have been'applied as a matter of law, to bar any: :_recoyery:,“by Hugh and_/or his

creditor/beneficiary company. The trial judge’s order ‘on that issue should be reversed and the

matter'should be remanded with direction to enter an order in Courtney’s favor, barring the. claims

oiHugh (and his creditor/beneficiary company) on the basis of the no-contest clause.

ISSUE SIX
The trial court erred in entering judgment ,against: 'Appellant in her individual
capacity, because the evidence reflected that she:acted only in her representative .

capacity for all matters relevant to this matter.

. The corhplaint in this matter alleged wrongdoing hy Courtney in her capacity as trustee of

the -trust. (R. p. 41, 9 8). There are no allegations.in the complaint made against Courtney in her

" individual capacity.

The complaint sought relief against Courtney only in her capacity as trustee.

. Plaintiff prays for the -following: :
(a) For an order finding that the proceeds of sale . . . shall be paid. . :
(b) For an order finding that Courtney Feeley-Karp breached her ﬁducrarv duty
' (c) F or.. attomey fees and costs... for the Trustee $ actions..

' (R.r p. 46).

28




Hugh s own lawyer establlshed in hrs examrnatron of C ourtney that all of her actlons were

taken in her capacrty as trustee. (R. p. 228 lmes l 2)

| Q. The language in this trust, “about mrddle of the first paragraph, I believe it says, all
powers shall be exercised only in a ﬁducrary capacrty"

A.  Correct.

'_Q. | Any dispute with that?

A, No.

(R p 246 line 23 — p. 247, line 3)

The order awardlng Judgment in favor of Hugh and hrs company addressed Courtney only

- in her capacity as Trustee. (R. pp. 18-19).

1. ‘The Trustee was required. . .

TR

The Trustee breached her fiduciary duty. . .

3. The:Trustee breached her fiduciary duty . . .

-1d.

The'ﬁnai order did not distinguish against Courtney in her individual capacity versus her

. in heticapacity as Trustee.

. .capacity as trustee, but in its silence, it must be construed to enter judgment against Courtney only

That’s the way it was pleaded, that’s the way the evidence was

~ presented, and that’s what the order said.

“ On motion for reconsideration, Courtney raised the issue to clarify that; because no findings

to reconsrder)

-against her individually had been made. (R. p. 239 1[22). Th‘ert is precisely what she was required
.to do. Fryar v. South Carolzna Law anorcement Division, 369 S.C. 395 631 S.E. 2d 918 (Ct

App. 2006) (when a Judge grants relief not requested aggrleved party must raise issue on motion -
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Ordfnarily, a b'arty may. not obtainvrehe‘f‘nbt»r‘equested in the pleading’sl Barnett v. Barnett'
© 282 S. C 343 318 S. E. 2d 570 (Ct App. 1984) See also Pzttman Mortgage Company v Edwards
327 S.C. 72 488 S.E.2d 335 (I 997) (absent an’ amendment to the pleadmgs or 1mp11ed consent to
' ‘consrder rehef not requested the pleadlngs deﬁne the 1ssues) Slmplv naming Courtney in her
' 1nd1v1dual capacrty d1d not submit her 1nd1v1dua1 person to the c]a1ms expressly made in the -
. complamt agamst the tr_ustee only. See Qualtty Trazler Products_v. CSL Eqazpmeat, 349 S.C. 216,
562 S.E.Zd 615 (2002') (reyiewing the content of the emotion for the relief sought despite a caption‘
: Wthh suggested the rellef sought was dlfferent than the motlon 1tself sought) See also Valentme
v. Davis, 319 S.C. 169 460 S.E.2d 21 8 (1995) (persons cannot become partles to an action merely

by addmg thelr names to the captlon) See al so Collins Muszc Co. v. IGT 353 S.C. *59 579 S. E 2d

I 524 (Ct App 2002) (lookmg to the content of the filing rather than the caption to determine the

- .substance of the relief sought).

= [n lns order denying reconsideration, the tnal Judge acknowledged that the earlter order

made no ftndmgs of wrongdomg agamst Courtnev 1nd1v1dually, nor d1d it grant Judgment against
:her‘mdlvrdually (R p- 26) Instead of enforcmg the pleadlngs and order as wrltten he concluded

.‘ 'that he Y ust mclude Courtney individually because, he reasoned domg SO would “frustrate Hugh

-Qu:s )

and his company’s ability to recover. Id. - |
E f)uring oral argument on the motion, Judge'Kim,ball'stated that the issue had not been

pointed out priOr to trial. (R. P. 559, line 1‘-p'.’ 57'1".’-1']in’e 2-3). Doing so however, would 'haye given -

s Hugh and h1s counsel notlce of the1r failure of allegatlons and’ fallure or proof Fallure to offer

proofof an element ofthe clalm is fatal to recovery . See Fora’v Atlantzc Ry Co 169 S C 41 168_ -

ie  SE 143 (1933) afﬁrmed 787 U.S. 502 (the burden of proof remams on the party agamst whom 1t‘
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was'_initially cast). As it is, Hugh made no-amendment to his pleading to conform to the testimony
(although. conﬂﬂic-ting) that Hugh’s cbrnpanyf.' was a creditor. Raising the issue prior to
reconsideration would have’ simply-gi'\'/én'ﬁughl and His company an opportunity to fix their

omission.

'ISSUE SEVEN

The trial court erred in awarding attorney fees and costs to Respondents.

- In the trial Judge S order determmmg liability, he concluded that Hugh and h1s company
were entltled to recover attomev S fees under S, C Code Ann. §62 7 1004 Wthh permits
-assessment of attorney’s fee_s and costs in “a judicial proeeeding involving the administration_ ofa
trust > He concluded that “this action involved the administration of a trust.” (R. p. 18,9 5). He

deferred a rulmg on the actual amount of the fees and costs to be awarded to a later date d

Cou'rtney properly raised this issue in her Motion for Reconsideration. (R. p. 219, 22),
noting that she would again address the issue after a final ordeér on attorney’s fees and costs was

1 ssued. Hugh’sicounsel subsequently submitted an affidavit for attorney’s fees and costs.

:-%;;Courtney did not take issue with the amount of fees and costs sought by Hugh and his
| ’ cornpany, but asserted that fees should not be awarded at all bec'ause.lrabrhty should not have been
.assessed (R. pp. 28 33) Consrstent wrth Her' fadure to address the‘s.pemﬁc amount, Courtney s
return to the afﬁdav1t of attomey fe‘es pornred out‘ numerbus reasons.why no fees and costs should

be awarded atall. (R. pp- 221 224)

_The main reason fees should not have been awarded is that the judgment-on the merits was

erroneous for the reasons set forth previously. Setting aside the award against Courtney resolves
. - , o




_this.issuejwi‘thoutfurther inqiuiry." The awardv of attorne)’s ‘fees‘and-' costs_ should be reversed in its
‘ entirety. f | | o

‘Neither Hugh nor his company_sought an award o:t‘attomey fees or cost pursuant to §.62—7-
- 1004. They did seek attorhey’s t‘ees and costs, but without citin‘g- any authority.for the award; The
: trial Judge supphed the authorlty to award attorney’s fees and costs on his own As discussed
above in detarl and in the return to affidavit of attorney S fees the trial Judge should not have
awarded relief that was not prayed for in the .complaint. Barnett v. Barnett, 282 S.C. 343,318 S.

E.2d 570 (Ct. App. 1984).

' The trial judge di.d not differentiate to whorn the attorney’s fees and costs were awarded,
le to Hugh'or to his company or to both (nor d1d the-Afﬁdavit of Attorney’s Fees). Ifthe appellate
'eourt f_agrees with Courtney’s argument set forth above that Hugh’s company as a creditor and
- ‘therefor‘ lost any right to recover by not filing a claim against the estate, then Hugh’s company is
.v;"not entitledto fees. Yet the award does not differentiate between Hugh and his company; the
| Judgment 1s vague and incapable of properly belng entered Since the attorney’s fees are not
d1fferent1ated :a reversal as to only one of the two Respondents w1ll require an allocatron of

_ attomey’s. fees_. The r_ecord will not support such an allocation. -

- Lvast}y‘, consistent _\'Nith the decedent’s elearlva_rtieulated desire that disputes re"garding her
rust not be aired 'publiclry (and instead reserved to the Trust P.rote'c'tor), the trust its'elf limited the
amount of attorney fees- that could be awarded 1‘n‘ a dlspute regardmg the Trustee S dec151on to

' delay a d1str1but10n Artlcle 10, @ectlon 5, Paragraph (h) express]y hmits the amount of fees that
‘ -can be awarded to a beneﬁ01ary who objects o the Trustee s deerslon to delay a distribution. (R.

~.p. 82). Moreover, the prayer for attorney’s fees was based, apparently, on a common-law
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* argument, and not on any statute or provision of thé trust.

The award of attorney’s fees and costs shouild be reversed, primarily because the trial judge
erred in finding that Courtney had breached her fiduciary duty to one or both Hugh and/or his
- company. Even if those awafds are upheld, however, the award of fees cannot stand for the reasons

set forth herein. |

CONCLUSION
This matter was specifically intended by the decedent to be resolved separately; but for
- Hugh’s impatience in reSp_ectihg the Trustee"s' multiple and conﬂict_ing bobli'gatidns', this matter
‘would have never been brought to this Court. The decedent did not want it here. Whether that is

Subje'ct matter jﬁrisdiction or summary judgment, it’s clear that the relief sought in this court by

'Hugh}hnd his company should not have been awarded to them.

B Addit’ioﬁélly, thé evidence does not support the 'ﬁnd.ings that Courtney breached her

fiduciary duty (éspecially toa éreditor t(;. whorh she- owed'.no duty). Thé experts actﬁally agreed

- that Coﬁr_tney’s position was a difﬁcﬁlt oﬁe énd wasA riot Urirea.siona.ble (although Professor Medlin

opmedthat the “;)roblem could have somehow been résolved by C;)urtl{ey’s resignation; however,
he dldnot vsuggest w__hét would hﬁppen néxt). |

. ~th’e decision gf _thétﬁal- j udge to‘d‘eny su_ﬁ?mary.: ] udgmel:nt‘ énd to Q'War'c_i jlu.dg.rr‘ienlt’ iﬁ fa'vbr

of Hugh and his company s'}.lro'u‘ld Eb'e."'re‘\'_/e:rseld.: : Moreover, the friél Judge éned'iﬁ fa'il;ng to find

th'at therno—con_‘te.st provision of thc Vtmsti shoulv(‘i;fﬁbé;nlfﬁ;rged agaih’s‘tv Hugh (and his éompany, if it

is a beneﬁciary) ‘Be‘cause he/the&' lz;cked ?robéble “cause (e\./en according to their oWﬁ expert) to

file this action when they did. -
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Courtney prays for an order vacating the tri’al j udge’s order in their entirety and remanding
for entry of a judgment denying the relief requeésted by Hugh a._nd'hi.s,.company and concluding, as
a matter of law, that they-are barred from recovering from the trust by virtue of the no contest

clause.
* Alternatively, judgment in favor. of Hugh’s company should be set aside since it is a
creditor and it never filed a claim with the estate.

Fees should be vacated in their entirety.
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