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STATE OF SOUTH CAROLINA - v)"i’, IN'THE GOURT OF COMMON PLEAS

COUNTY OF LEXINGTON - % 4 75ORTHEJELEVENTH JUDICIAL CIRCUIT

Glenn E. Vanover, S.C.D.C. No. 35216%"'

Applicant, ) |
v. ) . ORDER OF DISMISSAL
Stite of South Carolina, h]
: )
Respondent. )
).

This matter comes befo“re the. Court by way of an appl-iéat‘ioxé for pdstaconvict'ibnz.rélief
(PCR) filed December 10, 2014. Respondent made its teturn and inbéion to diémiss on or'a'bout :
March 20, 2015. An evidentiary heanng was held on April 19, 2016 at the Lexmgton County
Courthouse, Applicant was present and reprcscnted by Ionathan M Mxlhng, Esquxre Senior
Assistant Deputy Attorney General Johanna. C- Valenzuela represented Rcspondent

Applicant; Applicant’s sister, Caroline Lmdler, Apphcant s brother, Gary Vanover;
Applicant’s son, Brandon Vanover; Applicant’s tnaI counsel, Theo Wllhams, Esquire; and
Kenneth Pace, a former teacher to thewchm in the. underlying case, _'tgsuflqd at the hearing. The
Court had before it Applicant’s trial trariscript, the Lexington County iCl"er?k of Court records, the
South Carolina Department of Corrections recqrdé, theA.PCR_'a.;‘:p*liéati"ofx‘x,, and ﬁxe Re‘mrﬁ..

PROCEDUR HISTORY ;

Applicant is presently confined in the Department of Correcnons pursuant to orders from
the Lexington County Clerk of Court. Applicant was indicted for- two counts of criminal sexusl
conduct with.a minor under the age of eleven (CSC), fi_rst—degre;e- (2011-GS-32-2356; -2357) at
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the August 2011 term of the Lexington County Grand Jury. He was represented by Theo

Williams, Esquire. On August 28, 2012, the State called its case to étria’l before the Honorable

Perry Buckner. The jury found Apphcant guilty as indicted on bom offenses Apphcant was

sentenced to two terms of twenty-six (26) years imprisonment. The s;entenoes were to be sefved

concurrently. |
A notice of appeal was filed on Applicanit’s behalf and perfected by. Katherme C Goode.

Esquire. The Court of Appeals affirmed Applicant’s sentences and conV1ct10ns inan unpubhshed

opinion, . Edwin Vanover, (2013&UP'-‘481-.= filed Qecember-?..S, 2013). The

Remittitur was issued on January 8, 2014.

This Court has had the. opportunify to review the record m 1ts entigegj .-and has ‘he_a@dthc o
testimony and arguments presented at the '.,PC-',R hearing, This Court has further had. the
oppotfunity to observe each witness who testified at the heanngand to closely pass ﬁp_on ﬁxeit
crédibility, This Court has weighed the testimony accordingly. Set forth :bgloyfl are the relevant
findings of fact and conclusions of law as required by S.C. Code Ann.§ 17—27-80 (2003).

| “Ineffective Asgistgn¢e of Counsél

The Applicant alleges he received ineffective assistance of %counsel_. Ini a PCR action,
“[tlhe burden of proof is on the applicant to prove his allegations by a preponderance of the
evidence.” Frasier v. State, 351 8.C. 385, 389, 570 S.E2d 172, 1%4"(2002) (.citixigv‘SCR'CP
71.1(e)).

For an applicant to be granted PCR as a result of ineffective assistance of couf;sel, he
mist show both: "'(_1».)‘. that hxs counsel failed to render reasqnably effeCtive assistance under
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| prevailing professional norms, and (2 that he was prejudiced by his counsel’s ineffective
performance. See Strickland v. Washington, 466 U.S. 668, 688, 692 104 8. Ct. 2052, 2065,
2067 (1984) (“[T]he defendant must show that counsel’s repr’oﬁsentatii,on. fell below an objective
standard of reasonableness [and] . . . any 'deﬁcienéies in couns_é‘l_’s performance must be
prejudicial to the deéfense in order to coﬁstitute ineffective assistancé under the Constitution.”);
Porter v. State, 368 S.C. 378, 383, 629 S.E2d 353 356 (2006) (“PCR apphcant must prove 1y
that counsel failed to render reasonably effective assistance under prevaxlmg professxonal norms;
and (2) that the: deficient performance prejudiced ‘the apphcgm-'.s _;caste,,?‘). - Futher, to show
prejudice, Applicant “must show that, but for counsel’s errors, there%is a reasonable probability
the Tesult of the trial would have been different.” McLaughlin v. Stéte. 352 8.C. 476, 483, 575 -
S.E2d 841, 844 -(2003) (citing Johnson v. State, 325 S.C. 182; 480 S:E.2d 733 (_1-997)).. “A
reasonable probability is a probability lsufﬁ'ci.em‘ to undermine conﬁdience in the outcoﬁle of the
trial.” Id. (internal citations: omitted).

In. response, trial counsel ¢can preéé‘nt’ “a valid reason for cofiscious’-ly deciding” to fake
sore action, or fail to take some: acuon, at tnal McLagggl_;g 352 8. C at 483,575 S.E2d at: 845
(holding counsel was not deficient for failing to ask specific quesnons allowed by- the trial court
where counsel gave a valid reason for “conscipusly deciding not to =ask those ‘qnesuons"’) The
burden to show that the result of the:trial ‘would have been: dxfferent 1s a very dxfficult burden for

Applicant, and this Court does not feel that this burden has been met. |
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This Court will now address each allegation of ineffective assistance o;f counsel:

Applicant alleges his attomey failed to object to the victim’s teéstimonyv about Applicant’s
alleged 4buse. of victim’s mother and failed to preserve the issue for.a;;peal. |
Trial counsel noted he did object to the victim’s testirhony.
[Victim:] I seen {sic] the way he treated my moim and how he hit her.

Mr. Williams: Objection, Your Honor.

The Court; Grounds?
Mr, Williams: It's prejudlcxal and it has nothing to do w1th the charge.

(Tr. p. 118).
| Applicant has not shown whether a different objection would ;imve resulted in a.diffgrent.
ruling or whether this actually prejudiced Applicant. To further 'objjecjt could have brough_t. niore
atténtion to the statement when there had only be_;en a passing:re_ferenice to thg statement in fmnt-

of the jury thus far, The Court finds. Applicant has not proved any prej_i:dite..

1.

Failure to investipate victim’s school.and medical records

Applicant alleged his attorney _fdiled‘to. investigate the vicftimfs school and medical
records, which Applicant alleges would have s_ﬁown the victim was not being honest about her
abserices from séhdol Aﬁplicant admitted-ponions of the Victim’s VSché)ol records as an exhibit. |

As trial counsel noted, during the trial he did cross-examme the v1ct1m on her school '
records (Tr. pp. 136-141) and did elicit testimony from Apphcant (Tr pp. 211-213) and hns wife
(Tr. pp. 184, 189-191) regarding victim's school behavior. Further, as_;ex_plamed by trial counsel,
not using the actual records in trial was an intentional strategic d'e;;:iision in ordeér to be: able to

argue that the State’s failure to introduce the school records. mea'njt the State may be hiding
Page 4 of 9
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somiething from the jury (pp. 239-40), which was seen as more valuable a point than introducing
records that could have been interpreted in different, and perhaps hannzful. ways by the jurors.
Applicant has failed to show that had the rccords been introéduced at trial, the records

woitld have led to a different result and has therefore failed to show any prejudice to Applicant.

Applicant alleges trial counsel failed td'fihterview and call his- son, Brandon Vanover, as &
witness. Applicant testified he expected his son to be called to testify : and was surprised to arrive
at trial and not have his son called as a witness, Brandon Vanover testlfied at.the PCR hearing
that, had he been called to testify, his testimony would have conszstect of statements made to him
by a former boyfriend of the. victini,! claims that there were addmonal televisions in the home:
than victim claimed, that he had never observed unusual sounds or seen his father exit the. room
sweating, that the victim was not truthful bécause she _'had made pp “snblm_g stuff" such as
claiming he hit her ‘when he did not, that he had seen th'e. victim at iome.dt‘ii'iﬂg‘: school hours,
that he recalled the victim leaving to stay: with a ﬁ-‘iend for several days after hearing she had
accused their father of sexually abusmg Rer, and that Apphcant had back pdul from an injury.
Brandon Vanover testified that he did want to testify at the trial. He also testified that at the time-
of the trial he was about seventeen 1o eighteen years old and still l1v;ng with Apphc_ant, that he
did not tell defense ¢ounsel he wanted té testify .or tell him about any of the above stated things,
that he did not send any letters or try to call de_fgnse counsel, and that it would have been hard to

meet with defense counsel because he was. in jail prior to Appli_chnt‘sétrial due to some Speéding

‘Brandon Vanover was allowed to testify to these staterments through a proffer after the Court
sustained the State’s hearsay objection. :
Page.5of 9
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tickets. . |

Trial courisel explained he spoke with Applicant and Applic%mt"s wife prior to the trial
and both indicated it would not be & good idea to call Brandon ’Vanov:er' as a witness. In-:addi_tipn,
trial counsel noted he did not believe Brandon Vanover would be a good withess. because
Brandon Vanover was having trouble with medication at the time a’nd there was fio indication
Brandon had anythinig to-add factually to the case becausé none. :)fthe allegations involved -
Brandon being present when the assaults occurred. '

Based on the testimony presented at the PCR hearing, there was no credible evidence that
Brandon Vanover’s ztes'timoriy at trial would have changed thé r_esu_l:t_. or that the failure to call

Brandon Vanover resulted in any prejudice to Applicant.

Applicanit slleges the victim made ﬁvotablé' fst&t&lﬁ@!;lt_; -a"b%out him _an‘d: that his-trial
counsel did not properly highlight these statements to-the jury Howe_éver‘, the victim ;admifted__on
cross-éxamination before the jury that she. ‘*probably did"” write poems about Applicant aiid talk
about how great a dad ke was because she “wanted. ever_y:oné ét s_ch.c-)g_ol- to think: that [she] had a
good life. (She] didn’t want anyone to know.” (Tt p. 150) : |

Any prejudice to Applicant would be speculative. Appl-ibaéit has failed to. show that

further cross-examiriation would have resulted in a different result.

ing trial to praceed and
prescription medications

licant to testify while under the influence of

Applicant claims he was on prescription medicine and in a fcfg during the trial and when:

he testified, Appliéant entered some medical records as an .exl;ibit during his testimony.
Page 6 of 9
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Applicant’s brother 'and sister testified at the PCR hearing that .éﬁpplicant_. was. on serious
medication and that duririg trial they observed his speech pattern was slow,é.r: and that he did not
seem to be showing appropriate emotions. Appliéant did nof‘bffér any 'expgrit_. testimony about the
effect of any medications he was taking or about how that _mgdi‘cati_oﬁ v?ould affect his capacity
to stand trial, Further, trial counsel testified that based on his observations and discussionis with
Applicant, he did not‘f_et:l_, Applicant suffered from any issues re‘ga;di_xjg- hxs capacity to-stand-trial
and was fully capable of assisting ;evith the mal and t,ést.ifying., ” | |
Applicant failed to offer any eviaence, that he did ﬁot have “sufficient present ability to
consult with his lawyer with a reasonable 'dégree of rational ’undérstanding"-and offered nio.
evidence of “whether he [lacked] . . . @ rational, as well as a fa;j:'tua_l, underStandin'g‘ of the
proceedings against him." McLaughlin, 352 5.Cat 431, 575 -S.E;Z:d"z{t-843_ (citing State v. Kelly, |

331 8.C. 132,502 S.E.2d 99 (1998)).

Little evidenice was presented on this issue during the PCR hearing. The Court finds

Applicant failed to meet his burdento establish trial counsel was deficient on this issue.

Applicant alleges ‘trial counsel was deficient in failing to .intewiew a teacher whom,
Applicarit alleges, the victim acciised of makmg sexually hﬁraésingi Statéments that were later’
recanted. During the PCR hearing, Kenneth Pace, the victifn”s former téaq_her, testified. that
Applicant and Applicant’s wife called him and stated the victim .'had' ;cl‘ai_med he ma’de- comments

about the color of her underwear. Mr. Pace testified he had not smd these thmgs to. the victim,
Page 7 of 9
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Mt. Pace testified he never heard directly from the victin about this allegation and did not speak
with the victini again after receiving that phone call from Applicant. ‘=

Applicant states. the witness. should have been used at trial t:o show the character of the
victim and previous false statements. However, this Court finds Applicaﬁt .di'd. not establish the
testimony would have been admissible. Further, this Court finds Applicarit failed to.show that the
failure to introduce this testimony prejudiced Applicant. -

VII.  Failure in calling State’s witn‘é&s as last defense witness in Ap ‘l‘icaﬁt_’sf trial

Applicant claims trial counsel Was deﬁéient for calling dné of the Stéte's ;vimesse,s as his
last witness. Trial counsel testified he made a s‘trat‘egicldeqisibn to call this witriess last because
of his p.ositioﬁ that the prosecution was hiding something by not picjséht—_ing the school récords.

Applicant has failed to- show that not calling this wiitness: would have resulted in a '
difforent ruling or that this action actually prejudiced Applicant.

CONCLUSION

Based on all the foregoing, this Court_‘ Fiﬁnds and concludes Azpplicaqt has riot established
any constitational violations or deprivations before or duﬁng. hlS mal Applicant was not-
prejudiced By counsel’s representatidn: therefore, -this PCR application must be denjéc‘l_‘andv
dismissed with prejudice. |

This Couit advises Applicant that 'he.' must file a notice of Aix;tent'to appeal within thirty
{30) days from the receipt of this Ordet if he wants to secure appropriate ‘ép‘pcllate review, His
attention. is also ditected to Rules 203 and 243 of the South Ca:oliné; Appellate' Court Eules for

the appropriate procedures to follow-after notice of intent to appeal has been timely filed.
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IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this ,ZZf_ day c%fgﬁ__‘ 2016.

Perry H. Gravelf
Presiding Judge :
Eleventh Judicial Circuit

, South Carolina,
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