THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM YORK COUNTY

S. JACKSON KIMBALL, SPECIAL CIRCUIT COURT JUDGE

Case Nos. 2015-CP-01409
Appellate Case No.: 2016-001921

IN RE:

Deborah Dereede Living Trust
dated December 18, 2013

Hugh Dereede and

Tyre Dealer Network Consultants, Inc. ...........ocoiiiiiiiiiiiiiiin Respondents,
V.
Courtney Feeley Karp, Individually and
- As Trustee of the Deborah Dereede Living
Trust dated December 18, 2013
and Michael Fehily, as a qualified beneficiary _
of the Deborah Dereede Living Trust dated December 18, 2013...................Defendants,
Of which,
Courtney Feeley Karp, Individually and
As Trustee of the Deborah Dereede Living
Trust dated December 18,2013 1S .....ocioiiiiiiiiiiiiiiiiie e Appellant,
RESPONDENTS’ FINAL BRIEF
TRECEIVED)
AUG 17 200

8 Court of Appesls



Daniel J. Ballou

John P. Gettys, Jr.

Morton & Gettys

P.O. Box 707 .

Rock Hill, South Carolina 29731
Office: 803-366-3388

Fax: 803-366-4044
Dan.Ballou@mortongettys.com
John.Gettys@mortongettys.com

ATTORNEYS FOR
RESPONDENTS



TABLE OF CONTENTS

TABLE OF AUTHORITIES .....ooocccovirvrroressCeeeenesecesesmrses s SRR
STATEMENT OF ISSUES ON APPEAL ........... et e et et e e b..' ..... 1
1. The Trial Court correctly exercised Jurlsdlctmn over this matter.............. S 1
3 The Trial Court correctly decided the merits of the case.......occeevcieiniienniienns |
3. - Respondents had probeble cause to bring this action. .........cccceceeeenneen. [T 1
4. The Trial Court correctly found Iiability on behalf of the Appellant as Trustee and
in her individual capacity, including liability for attorney’s fees. .....ccccoeveilivniiiinieccneene 1
STANDARD OF REVIEW ...ccooooiiiiiiiiie e 7
ARGUMENT...oocoror.. T AT g
1. The Trial Court correctly exercised jurisdiction over this matter ...............co....... SR 8
2. The Trial Court correctly decided the merits of the case. ......cccoveieniiieivisece e, 12
-3. Respondents had ﬁfobable eause to bring this action................... ................. .15
| 4.  The Trial Court correctly found liability on behalf of the Appellant as Trustee and in -
her individual capacity, including liability for attorney’s fees. ................ Heeereee et 17
S



TABLE OF AUTHORITIES

)
Cases . .
Felts v. Richland County, 303 S.C. 354 400 S.E.2d 781 (1991) ........................................ 7
Wiedemann v. Town of Hilton Head Island, 344 S.C. 233, 542 S.E.2d 752 (Ct.App.2001)
.............................................................................................................................................. 7
Doe v. South Carolina Med. Malpractlce Liab. Joint Underwriting Ass n, 347 S.C. 642, " .
557 S.E2A 670 (2001) ettt ettt ettt e e ere e e e e enraans 7
Jordan v. Holt, 362 S.C. 201, 205, 608 S.E.2d 129 131 (2009) ............. e 8
Germann v. New York Life Ins. Co., 286 S.C. 34, 331 S.E.2d 385 (Ct. App. 1989).......... 8
Townes Assocs. v. City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775.(1976) ........ 8.
S.C. Code § 62-7-1005A (2013)...oeevnenne. e e 8
‘Stewart E. Sterk, Trust Protectors, Agency Costs. and Fiduciary Duty, 27 Cardozo L.
CRev. 2761, 2763 (2006) ..o 8,11
Dove v. Gold Kist, Inc., 314 S.C. 235, 237-38, 442 S.E.2d 598, 600 (1994) ...................... 9
Ward v. State, 343 S.C. 14, 538 S.E.2d 245 (2000) ...cuvviirierieeriieeieeeieeeee e 9
S.C. Code Ann. 15-53-20 (2005) ....ccoviiiiiiiieiiiiccccc e e 9
Heffner v. Destiny, Inc., 321 S.C. 536, 471 S.E.2d 135 (1995) ceeecviviiiieieeeeeeieei 9,10
Rhodes v. Benson Chrysler- Plymouth Inc., 374 S.C. 122, 647 S.E.2d 249 (Ct. App.2007)
............................................................................................................................................ 10
S.C. Code ANN. § 62-7-604(D) ..occuiiiiiiiieieeieeeeieeeee ettt et eaeas 14
S.C. Code Ann. § 62-7-605.......cueiiiiiiiiiiieceieireien sttt eseisisienseneennes L O
S.C. Code. § 62-T-TO0T(D) eereerieriieieie ettt ettt ettt e e e ebeeeaeeeaseaareas 17

S.C. Code. § 62-7-1004......ccciiiiiiiiieee ettt 17

ii



STATEMENT OF ISSUES ON APPEAL

The Trial Court correctly exercised jurisdiction over this matter.
The Trial Court corr.ectly decided the merits of the case.
Respondents had probable cause to bring this action.

The Triﬁl Court correctly found liability on behalf of the Appellént as -
Trustee and in her individual capacity, including liability for attorney’s fees.



| ST}ATEMENT OF THE CASE |
This appeal arises from the Orders of the Honorable S.J ackson Kimball involvino
the 1nterpretat1on of the Deborah Dereede Revocable L1V1ng Trust dated December 18‘
12013 (“Trust”). At the time of her death, Deborah Dereede (“Deborah”) had two adult
- children, the Appellant Courtney F eeley—Karp who was personal representative of
Deborah’s estate and frustee of the Trust (“Appellant ) and a son Michael Feeley.
Deborah died on Aprrl 15, 2014 leavrng a survrvrng spouse, Hugh Dereede (¢ HuOh )
whom she _had married in 2010. Hugh is the sole owner and shareholder of Tyre Dealer
l\letwork Consultants, Ine.; a Canadian .cornpany'(“Tyre”) (collectitlely, Hugh and Tyre
are referred to as “Respondents”).'b |
| This case was initially ﬁled by Hugh 'and Tyre, on Dec_'endber 23, 2014, in the
Probate -'C'ourt. of York County, 'seeki‘ng a declaratory judgment as to the construction and
interpretation of the Tﬁriust, and specifically as to whether the Appellant acted in good faith
- in requing to conyey speclﬁc assets to Respondents:as directed by the Trust. The case was
rernoved frorn Probate Court to the Circuit Court on May 12, _20l5 by the Appellant.
b \:Respondents eontend that the Appellant’s failure to convey'speeiﬁc assets in a
timely manner violated the express band unambiguous terrns of the Trust, violated her
f ﬁducrary dutres to the Respondents and that they ﬁled th1s act1on with probable cause, SO
~asto. avo1d the no- contest provrslons of the Trust Appellant contends that she acted in good
faith and that the Respondents actlon tr1ggered a for_fe1_ture under the no-contest clause in~
- theTrust.-' v _— _ o “
. _' FolloWing re_rnoval of the case, the parties engaged m substantlal.diseoVery, and the

- Appellant filed a motion for judgment on the pleadings, and several motions for summary



judgment, which were denied. The case was. tried before theHonorable S. Jackson Kimball
‘.on April 19, 2016 The TrialCourt found that the Appellant had breaehed her.ﬁdnciary -
iiduty toiHugih and Tyre, and t-hat the Respondents had probable cause to bring thel case. The

Trial Court also denied the Appellant’s Motion for Reconsideration,' and this appeal

followed.

B _STATEMENT OF FACTS |
- The facts in this case are relatively straightforward.-' Almost one.year prior to her
death, Deborah executed the Deborah Dereede Living Trust l)ated December 18, 2013 R
- 410; 503). Deborah was rnarried to Hugh at t_he‘time she executed the Trust, and named -
the Appellant as Trustee. The Trust was initially funded_. by a dee‘d of real p_roperty located
at.131- Whispering 'Pines Drive in_Clover, South Carolina (the “Property”). The Trust
required the Appellant, upon the sale of the Property after l)eborah’s death, to “pay off that
certain promissory note given to Tyre Dealer Network Consultants, lnc.’l (R 431, 432).
- Next, after paying off the ‘Tyre note, the Appel_lant was directed to ’distriblute one-half .to‘ ‘
' the rernaining net sales proceeds to Plngh ou‘tri-ght‘ and free of interest. (R 431 —432). The.
Appellant was also‘directe‘d to convey' a 2013 Cadillae CTS, a .21008‘ GMC Envoy» and .av
1999 Maxnni Cabin Cruiser to Hugh following the iTrust’s receipt of such assets from her
. estate (R 431—432; 503). The _language of 'the Trust di‘d not identify any other specific ‘,
o 'di_strib_utions, only the general 'directiye that all other assets of the de'cedenf..pas\s; to 4-he"r._
children, share and share' alike (R. 436). The remaining assets of Deborah’s estateé included
but were not lirnited to the remaining one;half of proceeds of sale of the Property?'and '

additional parcels of real property located in New Hampshire and Virginia.



All of Deborah’s assets otﬁer than the Propert_y‘\yere érobate assets of her estate
which were directly subject to c‘reditog’s clgims; and otﬁer costs relative to thé probating of
| the estate (R. '4‘.92-49.5). VAlthougllnl fhe _Prép_érty was also subject to creditors of the estate,

the Trust clearly speciﬁed that the proceeds of the sale of the Property were to be given
preferential treatrhgnt by the trustee (R. 353). This scheme of distribution was gonﬁrmed
by Respondent’s expert. Professor Alan Medlin (R. 344, lines 20-22).

’fhe Property was put up for sale following Deborah’ death resulting in a purchase
contract that eventually closed on ‘December 1..9, 2(.)1',4”(R'. 496, .Plaintiff‘ s Exhibit 6).

J )

Despite repeated personal requests and requests via electronic maﬂ (R. 502, Defendant’s
Exhibit 1),_ the Appel'lant-refused to acknov;/ledge_ to Hugh that the loan repayment and the
proceeds of sale woulci be forthcoming from the sale of the Property.

After the closing on the sale of the Property, Hugh askéd th¢ Appellant to reconsider
her decision not to disburse the proceeds p}#suant tc; the terms of the _Trust; (R.512). Hugh

“even offered to ‘enter Avint.ol a ‘?friendly:’ .declaratory judgment action so as to provide

Appel_llantvth'e protection from gfeditors she alleged to jillstify refusal to disburse funds. (R.
149). Based on this refusal, Hugh believed he had probable c_aﬁse to seek a declaration
from the court that Appellant had violated her fiduciary duties.. (R. 503; 328-337). He
théreafter 'a'uthorizied the ﬁling of this action to Protect Ahis interests and those of Tyre as
speciﬁé beneﬁc_iarie.s of the Trust 50 that Trust as_sefs would not be squandered, irﬁproperly
disbursed and/or improperly_cbn{/erted'.-for pversor.lal-. use. |

Appellant hired counsel and removed the proceedings from Probate Court to Circuit
Coin’c and-aéserteci numeroﬁs affirmative defenses s_eekihg, améng'other remedies, the

forfeiture of Hﬁgh’s distributions under the Trust. (R. 134-138). Appellant justified this



hostile action under the guise of alleged concerns for claims by “known and unknown
creditors” that had not yet materialized during the creditors period (R. 506, 507) By.
effectively giving those “known and unknown creditors” preference over the claims of_the
.““Respondents, 'the Appellant directly disregarded Deborah’s clearly stated intent,
manifesting a plan to disinherit Hugh and Tyre from the specific distributions required
-under her niother’s lrust. |
Deborah s estate had assets that it could have uses to rnanage claims‘ and had
plenty of liquidity ” (R. 354-355). Moreover, the Appellant S stated concerns about her
own liability to creditors really had no legal basis, as her primary fiduciary duty was to
“follow the settlor’s direction and to honor the rights of the beneficiaries.” (R. 355-357).
Nevertheless, on June 2, ,201'5’ the time for creditors’ claims (and the stated reason for the
-Appellant’s refusal to pay) lapsed. (R 511). Instead of simply complying with the Trust
directiv_es, the Appellant noticed a hearing for .June 8, 2015, six days later, on a motion to
dismiss the case on its pleadings and for forfeiture of the monies due the Respondents under
to the'no contest clause in the Trust. "
- J udge Kirnball denied this motion, and the Appellants then served written discovery
: speciﬁoal-ly directed towards the forfeiture provision of the no contest clause of the Trust.
'Appellant made no distrihutions to the Respondents, even though she has held the proceeds
of sale, no other c_reditors have appeared, and the‘ fime for their claims had lapsed.
1. “ After ‘the parties exchanged extensive written discovery including
' 1nterrogatories requests for production and requests for admiss1on Appellant moved for

"-summary Judgment (R. 152-155). In the midst of this active litigation in October of 2015,

the Appellant proposed the appointment -of a trust protector, as described in the Trust.



Without waiv'ing any rights in the litigation the 'Respondents ac;reed .and the Honoirable
Catherine Kennedy was appomted to review the issues in the case and assist w1th seeking‘i
a resolution among the parties. (R. 034-038). The Appellant proposed Kennedy as an
independent neutral who would impartially help the parties interpret the Trust, which was
acceptable to the Respondents. The 'Appointment of Trust Protector‘speciﬁcally noted
Hugh’s belief that the appointment was not necessary, however, he did'agree to the
appointment. (R. 034).

Less than two weeks later, the Appellant filed an amended motion for summary
judgment on the grounds that the Trust Protector had been appointed and ‘should decide the
case, but alternatively seeking forfeiture on the issue o'f'Responden_ts’ probable .cause. R.
180-187). The Trust Protector issued a report on January l.S,. 2.01.6,. speciﬁcally refusing to
address the issues of good faith and probable cause central to this case. (R. 528).
Undaunted, the Appellant filed:a second amended motion for summary judgment on
‘February l8, 2016, again_seeking to enforce the no contest clause against the Respondents.
(R. 188-193). c

The. Appellantis successive suMary judgment motions sought primarily to
aggressively pursue the forfeiture provisions under the no contest clause. Whateyer her
‘purpos‘e, Appellant never treated the Trust Protector as the neutral arbiter she was proposed
to be. As it turns out, v‘the 'l“rus't Protector refused to weicrh in on the issues of the
Appellant s good faith or the Respondents probablé¢ cause, and deferred to the Trial Court
for rulings on those issues. (R.'528). |

Once summary Judgment was denied by Judge Kimball the case was tr1ed non-jury

on. April 19 2016. Attrial, Hugh testified that his company Tyre loaned money to Deborah



. to assist her in purchasing the Property (R. 321). Further Plugh testified that Deborah .
| '1ntended the home and specrfrc items of personal property to be placed in the Trust since
these assets had been purchased durrnc their marrrage (R 3 18 321)

| The rema1n1ng probate assets W_ere assets owned by Deborah prior to her marriage |
to Hugh and were asse’ts.to which Hugh had no claim'or interest.‘ (R. 322). Itis important
to note that Hugh didnot vseek an electiye share or other remedy available to him under laW
as the survivingv'spouse,.only the assets speciﬁcally left to him per Deborah’syvishes as
en_umerated 1n the relevant portion of the Trust (R. 431-432). 'All he asked was that the‘
payrnents to Tyreand hirn be made as Deborah had speciﬁed in her Trust, which the

‘ Appellant refused to. do. '

2. The Court, in its Order of Tune 9, 2016 1nterpreted the Trust to require the Appellant to

drstrrbute the proceeds of sale of the Property to Tyre to pay off the debt due to the company
1rnrned1ately upon the sale of the Property and to then drstrrbute one- half of the remaining ‘.
proceeds to Hugh (R 015 016) Further the Court found that the Respondents had |
| probable cause to file the declaratory Judgment act1on seekrng the Court’s 1nterpretat1on of
the terms of the Trust upon the .Appellant srefusal to drstrlbute the monies due to Hugh-
and Tyre (R. 017).: Finally, the Court found the Trustee’s refus‘al to pay the proceeds of
" sale was -a breach of .h.er ‘ﬁduciary duty and that she was therefore »responsible ‘for the

- Respondents attorney fees and costs determrned ina subsequent hearrng (R 016- 017)

STANDARD OF REVIEW

Declaratory Judgments are netther 1nherently legal or equrtable so the standard of

_reV1ew is thercfore determmed by the nature- of the underlymg 1ssue. Felts v. chhland



)

Cquﬁi)/, 303 SC 354,400 S.E.2d 781 (1991); W;eé’émann v. Town of Hilton Head'IsZand?
3__44 S.C. 233, 542 S.E.2d 752 (Ct.App.2001). qu v South CarolindMed.;Malpractiée_
Liab. Joint Uncz;erv?ritiﬁg.Ass’n, 347S.C. 6 42, 557 SE.2d 670 (2001). A cléim of breach
| of fiduciary duty is an action at law and the tr-ial judge's ﬁn‘dingvs, Wﬂl .bé ruphelkd unless -
without evidentiary support. Jordan v Holz, 362 S.C. 201, 205, 608 S.E2d 129, 131 |
(2005). The construction bf a trust is likéwise a qﬁestidn of law. ‘Germai‘mﬂv.» New Yor_k ‘
Life Ins. Co., 286 S.C. 34,331 S.E.2d 385 (Ct. App. 1985). In an action at law trie{i without
a jury, “the findings of fact of the judge wi-ll not disturbed upén appeallunless found to bé
: Wifhout evidence which reasonably supports the judge's ﬁ.ndings{” T ownes'A‘ssocs. V. Cz't:y
- of Greenville, 266 SC 81, 86, 221 SE2d 773,775 (1976).
| ARGUMENT

1. The Trial Court correctly exercised jurisdiction over this matter

- The bﬁlk of the Ap[;ellant’_s appeal'cente:_rs érouhd th_é roie ofa trué;[ prote(;toyr an_c:1 o
‘the authority of the Th.l.st,PrOte_ctcv)r in this-casé vto. adj,udicatc-e‘disl‘)utes arising fr;)’m.thé Trust
Trust protéctors were first eXpiiciﬂy reco gnized m this stéte with the adoption of the 2_013
aﬁehdménts to the South _Caroli_na Probate Code. S.C. Code § 62-7-1005A .’(‘2013)‘. As >a“
.vr.el.at»ively recent addition -to‘ prqbate praéti.c'e,,-trusf protectors have evolyed as ag;nts o_f |

Settlors given limited powers to guide the behavior of trustees. See, Stewart E. Sterk, Trust - - l

‘ Protectors, Agehcy Costs, and Fiduciary Duty, 27 Cardozo L. Rev. 276‘1, 2763 (2006).
The Trust generally allows the appointment of a trust pfotector to protect the

- financial resources vo_f the Trust and the interests of its beneﬁéiariesL (R. 417}422). o



. However, nothrng 1n the Probate Code ‘confer‘s exclusive jurisdietion upon trust protectors
over disput_esthat wou_td otherv'vise be »heard by the Probate Court or Cireuit Court. While
no South. Carolina court has interpreted the trust protector provisions' of the .20>13 Probat.e
~ Code arnendments, under either the Code or the Ianguage of the Trust itself, the Appellant
_ incorreetly eharaoterizes this V.provision as a‘ jurisdictional har to the Trial Court’s action.
_ ‘This:position’being‘ contrary to the findings of the actuallTrust Protector in the case at hand
who refused to resolve_ the_ issues of good'faith and nrobable cause and advised that they
| needed to be resolt/ed by the Trial Court. (R. 528).
Appellant first argues that the trust: protector provisions deprrved the Trial Court of
' . subject matter Jurrsdrctlon over the case. Subject matter jurisdiction is the power to hear
| and'detennrne cases of the general class to which the proceedmgs in ques_tron» betong; Dove
. Gold Kist, Inc., 314 S.C. 235, 237.38, 442 S..E.i?.v‘d 598, 600 (1994), Ward v. State, 343
S;C. 14, 538 S.E.2d 245\(20‘00). ~The Complaint seeks a deelaratory judgment to interpret
: the"ter-ms of th‘e »trust as.to. the .issues of the parties’ good faith and probable cause, and
aHeges ‘a Just1c1able controversy that the C1rcu1t Court is spec1ﬁeally empowered to hear ’
,. S. C Code Ann 15 53 20 (2005) As eourts of reoord within York County, both the
Probate Court and the Crrcurt Court plamly have subJect matter Jurrsdrctron over such
claims. - | |
.' . Cl,.Nothing"in'the Code _suggests‘tha_t the truSt protector rnechanism_ Was i_ntended to
| jdepriive the ProbateCourtL-or the‘Circuit Court ot jurrsdiction to resoltfe disputes. So too,
the terms of the Trust do not create a rnandatory or‘ exclusi\re dispute resolution procedure.'
Rather_, the c.lear.language of the Trust creates a oerrnissrve meehanismavailable to the

- Trustee and -beneﬁciarie's “[i]n the event a Trust Protector is needed to-act.” (R. 417, Sec. -



. 8(a)). No decision was made that a trust protector was needed to act prior to the initiation
of this action. In fact, no suggestion of the need for a tiust protector occurred until well.‘
into the litigation, anci after sﬁbstimtial discovery eind motions'iiad been serv_eci;' The Triai
Court therefoie had jurisdictionlbo'ver the case froin the outset arid did not err i)y retaining
jurisdiction throughout. |
: Nor dcies a provision for a trust protector equate to an arbitration égregment, as
.-sugges_ted by the Appellant. No policy in favor of trust protectors éxisté under staté or
federal law, and no statutory scheme.prefers resolutioii of dispiltes by.trust protectors
instead of courts. Cf., Heffner v. Destiny, Inc., 321 S.C. 536, 471 S.E.2d _135-(1995)
(noting both state and federal policy favoring arbitration where valid airbitration ag_féements
- exist).” In fac.t,' the trust protector provisions of the Trust speciﬁc'ally empower the trust
protector. to file an action in a court of competent jurisdiction for the interﬁretation and
construction of the Trust, or “may instruct the Ti"ustee to do s0.” (R. 421, Sec. 8(h)). This
: autiiority is plainly Ainconsistént Vi/ith the aréUmgnt that tiie Trust Protector has ~exclu§ive
| 'aiici biriding jurisdiciion over disputes regarding tiie Trust.
Firiall)i_, even if the Trust contemplated a’b._inding process for resoiving disputes
, ‘tiirougii a trust protector, or is analogous to an arbitration clause, the Appellant waived her |
,_rights imder it, "havirig removed the casé froin P.robatek Court anci in\iokirig the COurt"é
- »juris‘diction‘ (R. 134--i38), actively participated in litigatiori for ovér ten mic‘)nths, irichiding
extensiive di'séovery_ (R. ‘529-542), and successive dispositive motions bi:fore aind ai"ter the
' Triist Protector wias‘-appointed (R. 151, 152- 179, 180-187, 188-205). .
'At btr.ial, the Appellant effectively converte(d the Trust Protecitor from an agent of

- the _settlbi, Deborah, to an agent for herself, employing Ms. Kennedy as an expert witness

10



at tr1al To the extent the Appellant had any rlght to insist on adJudrcat1on by the Trust
Protector 1t was therefore waived. See Rhodes v. Benson Chrysler Plymouth Inc 374
S.C. 122, 647 S.E. 2d 249 (Ct. App 2007) (notmg factors for waiver of arbltratlon
agreements) The Appellant clearly took advantage of substantral d1scovery and motions
practice before and after the Trust Protector was appomted, as well as a fnll trial of the case
before Judge Kimball, and cannot now complain the dispute should have heen adjudicated.
in another venue. | |

Appellant.next suggests, wlthou_t any’supporting authority, that the Trial Court
should have declined to exercise subject matter jurisdiction over the case. This position .
directly cOntradicts the ‘report of the Trust Protector herself, who in her report declined to
‘make any decision as to good faith or probable cause, and dlrected the Trustee to “seek
resolution of those issues in the present forum.” (R 528). By the time the possrbrlrty ofa-
trust protector had been broached by the partres the lrtrgatron had long since cornrnenced
No basis exists for the Trial Court to abstain from dec1d1ng these 1ssues w1th1n its
jurisdiction, and in faet,l the Appellant never reduestedﬂ abstention.. Moreover, the Trust
Proteetor herself stated that “[i]t does not seem to me that the later appointrnent of'a Trust
Protector relates back to require dismi.ssal of the suit a year after it was filed.” (R. 528).
As noted by the Trial Court, the parties initially asked the l;f.ru‘st Protector to advise the
Trustee, not "‘unilaterall}t‘ resolve‘. any ,dispute."" '(R. 24) |

.Hav'ing ‘ne\vfer moved to stay the proceedings in favor of having the Trust »ProtectOr
adj ud1cate the drspute the Appellant only rarsed this i issue after she had lost at trial. So too,
the Appellant abandoned any pretense that the Trust.Protector was 1mpart1al when she

converted Kennedy from, at best, a neutra‘l arbiter into a partisan expert. (R. 380). Once

11



she became an expert witness, tﬁeTfust Protector ceased to be an agent of the settlor or
impaﬂial fiduciary of the Trust and its beneficiaries, and since she was no longer

indépéhdenf, was no longer qualified to serve as Trust Protector. (R. 34). Stewart E. Sterk,

Trust. Protectors, Agency Co.sts ‘and Fiduciary | Duty, 27 Cardozo L Re-v. 2761, 2763
- (2006). |

| The 'Trial Court unquestionably:had subject matter jurisdiction to hear this case
ffom the oﬁtseft, and‘rightfully retained jurisdiction throughout the case. To the extent that
any right existed to insis;[ that the dispute be resolved by the Trust Protector, such right was |
waived by the conduct of the Appellant herself.

2. TheTrial Court correétly decided the merits of the case.

Impliéit within Appellant’s Issues Two and Three is an argument that the opinions
aﬁd report of the ”Truét Prc-)t'ec'tor are entitled to deference and a presumption of correctness.
- Two fatal flaws in this argument exisf. ‘First, the issues presented for trial concerned (1)

‘whether the Appéllanf, as ’frustee, .had acted in good faith in failing to pay the proceeds of
the sale .o'f Propcrty to.the‘Rves.pondents,. and (2) whether probable cause existed for the
initiation of this act&oﬁ. .”The Trust Protector specifically (and correctly) refused to take any
1 ‘position én thqse isSués in her report of January 15, 2016, and instructed the parties to have
tﬁem.‘»"édjudica.tecvl)l.)y a'éourt o_f cor-hpetent jurisdi.ctio.n.” (R. 528). Second, having issued
' ‘iher_ ;époft, Ms 'Ke;lhedy ceaséd acting lin the role of neutral trust protectér, and thereafter
became an eﬁpert’ Witne_ss fér the Trustee. In fact, having been proffered as an expert
witness at triél, she testiﬁéd speciﬁcaHy on behalf of the interests of the Trustee, not on

: ‘ behalf of thé settlor, or as pr’btector of the Trust or the other beneficiaries. (R. 380-381).

12



’ Therefore her opinions are entitled to no more deference than those of any expert witness,
and the Trral Court properly treated her testrmony on par with that of Respondent S expert _
Professor Alan Medhn |
In her report, the Trust Protector specltlcallyrefused to resolye the issues that were
presented for ’trial. (R. 528). Contrary to the Appellantfs characterization, the “stipulated”
facts included in her motion for summary judgment merely laid out the timeline of the
" dispute, not the'facts necessary to.deterrnine- good faith and probable cause. (R. 196). Not
only was summary judgment as to good,faith and probable cause'inappropriate prior to a o
merits hearing, but the Trust_ Protector speciﬁcally ‘_deferred to Judge Kimhall on those
_ speciﬁc issues.. Again, by the time of trial, the Trusteeabandoned any notion .that t_heTr-ust
Protector was acting' as a neutral, and called upon her as an expert Witness; |
Respondents ‘do not dispute that Ms. Kennedypossessed sufﬁcient qualiﬁcations
and experience »to proyide expert te_stimony, but she could no longer continue to exercise
any authority she 'mi'ght haye had asT_rust Protector;' and her.opinions are due no addltlonal :
weight merely hecause ‘she expressed thenr Certainly, her opinions asan' expertare not |
entitled to be consrdered as ﬁndrngs of fact b1nd1ng on the Trial Court. |
 The Trial- Court properly focused its analysrs of the case on the language of the
"Trust rtself, and the evidence of the loan g1yen to Deborah by -Ty.re to assist her ,1n the
purcha.seof the P_roperty. Deborah ackn.owledged the‘existence-o'f the promissory note and |
the‘ underlying debt in the Trust instrument as'-well as a Very specific scheme for payment
of proceeds upon the sale of the Property (R 346 352) That scheme was clearly and
_ unamblguously set forth in Art VI, Section 4(a) and contemplated 1mmed1ate payment'

bunder Art. V Sec 2. The Trlal Court concluded that the Trustee s refusal to pay the
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" proceeds inlaccordance-with thev Trust, particularly when sufficient funds remained in the
Trust to pay any remaining hypothetical expenses breached her duty of loyalty and good
faith to the Respondents (R 016-017) Indeed the Trustee offered no ev1dence of any
¢

additional expenses or claims that would have justified any delay in payment, and that the
Court concluded that the reasons she gave for withholding payment were “speculative and
pretextual.” (R. 025, Sec. 3). | |

| Appellant argues that the Trust was ambiguous in multiple respects, none of which
involve the' specific directions to pay the proceeds of the sale of the Property. .While a
payment scheme is described in the Trust, the first directive specrﬁes that the Respondents
be paid out of the proceeds of the sale of the Property after the satisfaction of any mortgage.
(R. 428). Appellant’s arguments prop up the same false dilemma she argued at trial, that
she was faced with an impossible'choice of either paying the Respondents according to the |
Trust or savrng the proceeds to pay hypothetical claimants that never appeared (R. 255-
265). Professor Medlin testified that in his opimon she should have just paid the
Respondents per the Trust, and that her refusal to do so Violated Deborah’s .spec_iﬁc '
directives. (R.<358-359) By her oWn testimony,'more than $50,000.00 was available after |
payment of monies due to Hug-h and 'Tyre. to ‘pay fany' additional expenses, and no other
unusual or unknown creditors ever materialized (R. 258, 264-265).

| Nor does Professor Medlin’s testrmony offer any support for the Appellant s
' argument, even if he sympathized Wlth her srtuation. HIS afﬁdavrt clearly explains that any -
fear she may have‘had of paying claims out over hypothetical and unknown credito'rs would
effectively be horne hy Hugh, ._Without her incurring any personal liahility. (R. 517-520,

353—35_8).' Under S.C. Code Ann. § 62-7-604(b), Appellant was protected from personal
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liability for making the distribution to the Respondents as required by the Trust. Medlin

- opined that the dllemrna clalmed by the Appellant to Justify not paying the proceeds Was'_ .

‘ 'not supported by the Probate Code, any actual asserted claims or the legal framework

surrounding her role as Trustee. Id.

4 | Finally, the Trial Court noted that the Appellant’s conduct must be viewed in light

of the fact that she'is a licensed attorney with “great knowledge of the ob‘l_igations ofa .

/trusteearid the legal requirements of a fiduciary.” (R.-25). Under these circumstances, the

_ _. Court concluded that the Appellant had pretextually withheld payment from the‘

~ Respondents without justification in violation of her duties as Trustee. (Id.) In any event,

~ the Trial Court properly viewed the applicable language of the Trust, found it to be

. unarnbiguous, and correctly' found that the Appellant had breached her ﬁdu_ciary duties by . -

(2N

- disregarding it.

3 Respdndents had probable cause to bring this action.

. The.Appel_‘_lant’.s.Issue_s Four and Five posit a false choice as to the status o'f_T_yr"e as’

- either a creditor or a b'eneﬁciary, and whether it is entitled to assert probable cause. Hugh

' Dereede is both a beneﬁcrary of the Trust 1nd1v1dually, and the sole shareholder of Tyre

: Wthh isa beneﬁc1ary of the Trust by virtue of the reference to the loan used to purchase -

‘the Property.v. In a'colloquial sense, Tyre was a creditor ‘of Deborah but in drafting the o

' Trust she’ created a specrﬁc scheme of distributron that ensured that the loan she had

recerved to purchase the Property would be repald out of the proceeds of its sale (R 347-

: \' 349) Had Tyre S 1nterest been represented solely by a promissory note it would arguably .

be required to ‘assert aclaim agarnst the estate like any other outside credrtor. _Clearly,
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however,‘ neither Hugh nor 'Dehorah saw things thisyvay, ahd as a result, Deborah wrote
- Tyre spe_ciﬁcally Tnfo_ theT_rust asa beheﬁciary _entitled to. pref:e_rredl paymeht.‘ Both experts
| Who ’restiﬁed atvt.rial- egreed that under the lahguage of 't_he ’Trus't, Tyre could be yiewed us
both a creditor and a beneﬁciary, but was .not.treated a credi’ro_r in the traditiohal sense. (R.
"_>348, 389—'391). _. B
. ‘The absence-of a promissory note supports the nofion thar_t Deborah treuted Tyre as' _
a beneﬁciary, since héving described Tyre 'speci'ﬁcally .in‘the' Trust és a distrThutee, there
‘was n'o' ne?(i.fo reduce the cléim to a note. Professor Meolin speculared thut Tyre could
have :claimedA as both a _creditor and‘ a"heneﬁciary’, end theoreticelly beeh entitled ro '
| ‘ | paym.en_t» twice, but thet scheme se'enlled'con'tra‘ry to -t.he. in_terlt‘of rhe'_ Trust. (R 348-.349).
* Instead, by' elevétihg Tyre from 'outside creditor to". qualiﬁed heneﬁCiary entitled to
_repay-ment. of the loah before o‘_[her 'beneﬁciaries,‘ the Trust clearly established the ‘& .
: Respondent"s’ clairrr. Likewise, Ms. Kennedy agreed«that Ty-re_ yvas likeiy a beneﬁciary of
.the.Trust.A (R. 390). As such, Tyre was'ehtitl.ed to the sarue ﬁduciary duﬁes as other
o | ber__leﬁciaries from_ the_Ap.pelluht',. ahd'Judgé Kimball COrreCtly cohcluded-_ it wus ehtitled to
vpa‘yment according to theTrusf. ‘ | | o
Moreover Tyre was entitled to assert claims as a beneﬁciury in the same manner
as Hugh and subJ ect to the sume probable cause analys1s Tyre was spec1ﬁcally identified
in the Trust as a spe01ﬁc and preferred/ dlstrlbutee entltled to puyrrrent out of the proceeds
"Ieven before Hugh." L1kew1se Tyre was entltled to brmg thrs ht1gat1on when the Appellant
Vlolated her clear and unambiguous dutles to dlstrlbute proceeds and had a reasonable
expectation of success.»ibn rel-iance on ‘the language of the Trust.f\ _S.C._‘ Code Ann. § 62-7-

605.
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While the Appellant argues that ambiguities in the Trust language abound, the only -
bart of the Trust that_ matter.s in this case wés crystal clear. Because the loan from Tyre
Vméde possi'bllhe Deborah’s éurchase of ‘;he i’roperty, she made the reba&ment ‘obligation |
preferred to other beneﬁciaries ahd.creditors, followed by the distribution, if any, of one-

: -‘half of ihe_pfoéeeds of sale to Hugh individually. The Appellant’s justification for réfusing
I_to_ follow the Trust was ‘fo.l.md'to be pfetextual, and given her knowledge and experience as
a liéénsed a‘tto.mey,bthe Trial Court éorrectlir_ rejected this argumenf. ‘(R. 025).

-4, - The .Triél‘ 'C‘(')urt correctly found iiability on behalf df the Appell'apt as

Trustee and in her individual capacity, including liability for attorney’s fees.

judge Kimball found tha;[ the Appellant breached -her ‘ﬁdugiary duties owed as. N
Trustee under Soﬁth Carolina 1a§v. (R. 018-019). As a result, 'evenif fhe Appellant acted
solely in the capacit.y‘as Trustée in refusing to prop¢rly distributé Trust aséets,’ the Court |
was not willing to ‘insulate her personally from having to reimbu;sé the_‘Tr.ust. (R.026).
Uﬁdef S.C. cvode."§" 62_47.;1001(b),>thé remedics for breach of trust include requiring a |
. 'frustee t‘o‘ pay :mo'ney or'vproperty out bf their own assets. As fhé Court ndtea, absolving ..
Appellant E)f— any personal liabilify for her bfeach of the Trust, iﬁclu_ding an award of
, :ét'torne}%’-sA fee_é, ‘;would_léad .to an abéurd result;” (R:026). Cappiﬁg a ﬁ‘ustee’s liability for
. .‘_bfeééhes: of ﬁdumary dutiés to the asséts of the trust would create a moral ..hazard and
o incentivize ﬁmeaédﬁable éonduct by :tmstees.
‘ So too, -the' Respondéﬁts do not make specific allegations agains_t the_Appellant

outside the scovp'e\:o:f» her duties as Trustee, and therefore had no basis ﬁ_nder Rule 11,

. _S;C.R.Civ.' P. to include claims against her individually. HoWever,’ éven if no claims are
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asserted against the Appellant in her individual capacity, the remedies for breaching her
ﬁduciary duties ‘are not and cannot belimited to. the .corpus of the Trust as argued by. the "
| Appellant and the Trial Court correctly refused to so limit her liabilrty (R 026)

| Fmally, the Trial Court awarded reasonable attorneys’ fees and costs pursuant to

S.C. Code. § 62—7-1004, which allows such an award “as justice and equity may require.”

(R.025). Whether the Respondents spvec_iﬁcally»cited this precise Code section as a basis
»tor this award is immaterial, since an award of fees and costs is -included in the prayer of _
the Complaint,‘ and the Court determined that justice and equity required it. Nor can the

Appellant now claim that she was only “postponing” the Respondents’ distribution, under
Article lO, Section 5 of the Trust SO as to. impose a cap..on fees_ that can be awarded. No

notice of such postponement was ever given by the Appellant nor any of the Justrﬁcauons.

yvarrantmg postponement even mentroned prior to this appeal (R. 442, Sec, S(h)) Th1s

after—the-fact ratronahzation does not hold water, and should be s_ummarrly rejected on

'appeal.' |

CONCLUSION

; Courtney forced Hugh’s hand in this dispute by refusrng to comply w1th her”
mother’s express wrshes as expressed by her in the Trust. She could have pard the monres '
due to Hugh and Tyre at any time after the exprratron of the creditor’s clarms perrod and
refused to do so. Judge Krmball correctly found that she knowrnoly breached the Trust
and V1olated“her fiduciary duties to Hugh and Tyre, and ample evidence exists in the record

" and in the language of the Trust to support his ruling. For the reasons set forth herein, his

orders should be affirmed in all respects.
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