STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND
Case No. 2010-CP-40-5214
DEMETRIUS MACK, ' A
Plaintiff,
ifr ORDER
V. s

LEON L‘OTT’, in his official capacity as
SHERIFF OF RICHLAND COUNTY,

AU 172017
SC Court of Appeals

- Defendant.

This matter came before the Couft for reheaﬁng' on May 4, 2017 at the Richland County .
Judici'al Center. The sole i’ssue on rehearing was the is;ue of probable cause. Present at the hearing
were counse! for Defendant, Robert D. Garfield, Esq. and for :‘PIaintiff% Joshua S. Kendrick, Esq.
for the‘reasons discussed below,A the Court ﬁnds»that prébable, c”ause’for arrest did not exist, and
accordingly, finds in favor of the Plaintiff.

“PROCEDURAL BACKGROUND

On Aug‘ugt 4, 2010,‘Athis action was brought in this Court by Plaintiff against Defendant
- for the causes of aé‘fion of false i‘mprisénment, negligence, gross negrligence,. n'egligentl tréining,
assauit, and battery. The bench trial in thié case commenced on April‘ 4, 2012 where‘ the central
issue was whether the Défen‘dant had probable cause to arrest the Plaintiff on the day and time in

question. !

This Court heard arguments and testimony for two days before entering judgment, by
order dated April 6, 2012, in favor of Plaintiff in the amount of $7500.00. The Defendant timely

filed a Motion to Alter or Amend Judgment and/or Motion for Reconsideration on April 2, 2016.

! All of the causes of actioh, except for the false arrest/imprisonment, were voluntarily

dismissed prior to trial.



The motion specifically requested the Court to reconsider and address various issues not

speciﬁéally discussed in the Order. This Court denied said motion by Form 4 Order and Defendant

timely filed a Notice of Appeal on June 19, 2012,

The South Carolina Court of Appeals, in its’ opinion filed July 22, 2014, found that this
Court’s findings of fact were insufficient under Rule 52(a) and remanded this case for more
detailed findings as to whether the Plaintiff met his burden of proving that Deputy Gore did not
have probable cause to arrest him. In its Opinion, the Court of Appeals discussed the applicable
law governing the Plaintiff’s false arrest claim given the specific factual scenario presented. The
Court also addressed what the e'vidence’ is reciuired té show in order to support a conclusion that
Deputy Gore lacked probable' cause to arrest .the Plaintiff. The Defendan_t petitioned the Court of
Appeals for rehearing, on grounds that the remand was unnecessary and the Court of Appeals

appeared to apply a subjective test on the issue of probable cause, which was ultimately denied on

September 8, 2014.

The Defendant thereafter petitioned the South Carolina Supreme Court for a Writ of
Certiorarj which was granted by Order filed Febma{y 5,2015. This Writ was granted solely for
the determination of whether the Court of Appeals erred in directing that a subjective test for the
determination of probable cause be applied by this Court on remand. The Supreme Court, per
curium, ordered that the ‘oipini'on of the Court of Appeals be depublished due to its, arguably,
unclear language on the issue of the proper standard for determini'ng probable cause.? The Court,

however, was clear to reiterate that the proper standard for determining probable cause is an

: By Opinion and Remittitur, both filed on December 9, 2015.
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ijective standard and that whether the historical facts viewed from’ the perspective of an
objectively reasonable police officer, amount to probablé cause. L |

- In light of the appellate courts’ clarification regarding the proper standard for detenninihg
. probable cause, this Court considers the historical facts in view of an objective standara and makes

the following conclusions in this matter.

APPLICABLE STANDARD

o
The proper sfaridard for determining probable cause is an objectivé one. “Probable cause
for a warrantless arrest'exists wheﬁ the circumstances within the arresting officer's knowledge are
sufficient to lead a reasonable person to believe that a crime has been corﬁmittedby the pefson
‘being arrested. Whether probable cause exists dept:nas upbn the totality of the circumstances
smounding the information at the officer's disposal.” State v. Cope, 385 S.C. '274,;290, 684.S.E.2d
'17~7, 185 (Ct. App. 2009); State v Frazier, 394 S.C. 213, 220, 7.15 S.E.2d 650,653 (Ct. App. 2011)
(internal citations omitted). |
This requiremen;t of an objective test is mandated by .United Stajces Supreme Court and
.South Carolina case law, In.Or'ne.las v. United Statezv, 517 US. 690 (1996), the Supreme Court
explained ..'that "[t]hr—; principal components of é deterininati‘o_n of .. proba,blevcausé;: will be the
.CVCn'tS’\RlllliCh occurred leading up to 'the ... search [or seizure], and then the decision whether these
historical facts, viewed ‘from' the standpqint of an objectively reasonable policé officer, amount ...
-to pr‘ob_ablé; éause." 517 U.S. at 696. (Emphasis added).~ An almost identical recitation of the law.
is inc/}uded in the Court of Appeals' opinion in State v. Morris, 395 S.C. 600, 720 S.E.2d 468 (Ct.
Ap}p.v 2011), where théxt/Co'urt Wl;ote: "The pfincipal\components of the determination of probable
cause will be whether the events which occurred 1eading.up to the search [or seizure], viewed from

the standpoint of an objectively reasonable police officer, amount to probable cause." 720 S.E.2d



at 472. In State v. Brockman, 339 S.C. 57, 528 S.E.2d 661 (2000), this Court rejected the de novo
standard of review from Ornelas, but this Court did cite favorably to the "two-step process" for
determining probable cause as articulated in that decision. This Court explained the "two-step
process" as follows: "First, a court must determine the events which occurred’ leading up to the
stop or search. Second, the court must decide Whether these historical facts, viewed from the
standpoint of an objectively reasonable pélice officer, amount to reasonable suspicion or to
probable cause." 528 S.E.2d at 664. (Emphasis added). This very test was recently reiterated by |
| our State’s Suprerne Court in State v. Morris, 2015 WL 340805 (S.C. 2015), where the Court
affirmed the Court of Appeals' decision which is discussed above. In doing so and citing Ornélas,
tHe Court explained that probable caﬁse is based on the facts lea&ing up to the stop, sgarch or
seizure, followed by a "decision whether these historical facts, viewed from the standpoint of an
objectively.reasonable policebofﬁcer, amount to probable cause." 2015 WL 34080, *4.

T(he use of an objective standard has likewise been proffered by Justice Kittredge when he

wrote in a dissenting opinion as follows:

Concerning probable cause, we are guided by Fourth Amendment
jurisprudence. In this regard, an officer's "[s]ubjective intentions
play no role in ordinary, probable-cause Fourth Amendment
analysis." The proper inquiry is an objective one, based on what
would a reasonable police officer believe under the same
circumstances. : '

State v. Brannon, 379 S.C. 487, 666 S.E.2d 272, 292 (Ct. App. 2008) (Kittredge, J., dissenting),
citing Whren v. United States, 517 U.S. 806, 813 (1996). See also, United States v. Porter, 71
Fed.Appx. 277, 278 (4th Cir: 2003) ("the Supreme Court has emphasized that the analysis of
whether probable cause exists is an objective one, that is unaffected by the officer's subjective

)

beliefs or state of mind"). See also, State v. Banda, 371 S.C. 245, 639 S.E.2d 36, 40, n.3 (2006)
I

g



citing Whrer v. United States, 517 U.S. 806, 814 (1996) ("subjective intentions play no role in

ordinary, probable-cause Fourth Amendment analysis").

Ip its decision in the instaﬁt matter, the South Carol‘ipa Supreme Court follo\Wed the
prevailing authority defining probable cause: “[T]he proi)er standard for determining probable
cause is an objective standard; that is,_whether the facts known to the arresting officer at the time
of the arrest, viewed from the standpoint of an objectively reasonable police officer, amount to
probable cause.” See, Mack v. Létt, 415 S.C. 22 (2015).

The Court, having heard testimoﬁy in this case for two days and having reviewed the
exhibits and testimony in evidence, finds the.fo‘lglowin'g:

FINDINGS OF FACT

1. On December 6, 2008, Plaintiff Demetrius Mack was working for DTH Protective
Services. (Tr. 132, 11.22-24). That night he was assigned to work sepurity at Club
Essence, a nightclub on Two Notch Road in Columbia, South Carolina. (Tr. 132, 1.25-
p-133, 1.6). Club Essénce was a hip-hop club frequented by young people. (Tr. 134,
11.12-14). Mack testified the club was a dangerous place, fréquented by hostile gang
members who drank cheap‘liqﬁor. (Tr. 134, 11.15-2 D). |

2. On the niéht of the incident, Mack encountered McKenzie Williamson, who would
cause trouble at Club, Essgnce throughbut the night. Mack’s first run-in with
Williamson took place in the fq,yér of Club Essence, where Williamsok was trying to
get into the club without paying the required entrance fee. (Tr. 135, 11.1-4). When he
arrived m the foyer, Mack saw Williamson try to walk past the lady collecting entrance
fees witlhout payiné. (Tr. 135,1.15-p.136, 1.2). Mack told Williamson to leave if he was

not going to pay the entrance fee, and he left. (Tr. 135.,1.24-p.136, 1.2).



. Williamson tried to enter the club for free again. (Tr. 136, 11.3-8). He was caught once

again and Mack escorted him off the premises. (Tr. 136, 11.8-13). Williamson tried to

sneak into the (club for free a third time. (Tr. 136, 11.17-20). This time, a different
security guard caught him and escorted him out of the club. (Tr. 136,’11.18-20).

. Williamson became belligerent. (Tr. 136, 1.22). He stood in fhe middle of Weir Avenue,

a street next to Club Essence, and started throwing gang signs at the security guards.

(Tr. _136, i1.22-25). bMa.ck was standiné at the‘ door to the club with the owner and

~ watched Williamson. (Tr. 137, 11.1-3). In addition to gang signs, Williamson made

threatening gestures about shooting at the club. (Tr. 137, 11.4-11).

. Williamson made another attempt to sneak into Club Essence. As thé night went on,
the crowd 'became.increasingly unruly. Eventually, a fight broke out m the club. (Tr.
137,11.13-16). As the security guards, including Mack, tried to assist the club bouncers
in breaking up the fight, another employee of the club told Mack that Williamson was :
back on the property. (Tr. 137, 11..18-2‘5). Mack had warned Williamson earlier that he

‘would arrest him if he came back to Club Essence. (Tr. 138, 11.1=3).

. Williamson took . off running down Weir Avenue. (Tr. 138, 11.4-8) Mack saw him

_change: dire?tion when he realized sheriff’s deputies were at the end of Weir Avenue.
(Tr. 138, 1L 1‘4-18). As he changed direction, he hita car; slippcd,-'anld fell under the car.
(Tr. 138, 11.19-25). Wiiliamson fell on the property loCated at 109 Weir Avenue, which.
was also under his jurisdiction as a security guard that night. (Tr. 138, 11.22-24).

. After catching Williamson and Ahanclcufﬁng him, or(xle of ihe bouncers from Club. -

Essence flagged down Deputy Parish; Who was responding as backup to an unrelated.

scene at the end of Weir Avenue. (Tr. 140, 11.11-13).

/a



8.

10.

Ma;:k informéd Parrish that Wiiliamson had ‘been attempting to sneak into Club
Essence, throwing gang signs, and making threatening géstures about shooting up the
club. (Tr. 140, 11.13-25). He told Parish he wanted Williamson put on trespass notice
so he could be arrested/ if he insisted‘on returning to the club. (Tr. 140, 11.14-18).

Deputy Gore then arrived on the scene and asked what was happening. (Tr. 141, 11.7-
13). Go(re_imrﬁediately told Mack that he.and the sheriff’s department were tired of
bi-ivate security guards not showing up for court "hearings. (Tr. 141, 11.14-18). Mack
was confused about G’org’s attitude and told Gore he was just trying to let them klno_w
what happened with Wiﬁlliamsor;. (Tr. 141). Mack described Williamson’s earlier
behavior to Gore. (Tr. 1'42',’11.19-24). Mack fold .Gore hé did not want Williamson
al;ested, but did want him placed ';)n tr'espass/ notice 'so that he couldwbe arrested

immedia‘tély‘if he returned to the prbperty. (Tr. 142, 11.7-9).

As the scene calmed down, Gore walked off to talk privately with Parrish. (Tr. 142,

C1IN16-17). He returned and told Mack it was Mack who was going to be arrested. (Tr.

11

: 142, 11.17-19). Gore claimed Mack was. out of his jurisdiction and had committed-a

simple assault when he handcuffegi Williamson. (Tr. 142, 11.20-25).

Mack had detained Williamson on property over which he had jurisdiction as a private

security guard. (Tr. 143, 11.6-8). Mack attempted to have Gote talk with someone from

his company, but Gore refused. (Tr. 143, 11.9-16). Mack called his supérviéor, who

“wanted Gore to wait until he arrived before arresting Mack and taking him to jail. (Tr.

143, 1.17-144, .12). After talking to Williamson, Gore handcuffed Mack and placed.

him in the back of a patrol car. (Tr. 145, 11.13-16)

Ny 4 -
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Mack was taken to jail, where he remained for the night and most of the rest of the day.

(Tr. 146-148). '

12.

13.

14.

The Cgurt' heard Deputy Gore testify about this incident. He was in ';he area bn a
narcotics arrest the night of the incident. (Tr. 58, 11.15-18). Gore .testiﬁ'e:d he saw
Plaintiff Mack tackle Williamson in the middle of the street. (Tr. 58, 11.21-25). This
testimony was differént from an earlier statement Gore made, Where He did not mention
seeing Mack tackle Williamson. (Tr. 66:11.4-7,). The first time Gore told the story about
Mack tackling Williamson in the middle of the street was. at his deposition. (Tr.66,
11.13-21). Gore specifically testified the reéson he arrested flaintiff was because

Plaintiff chased Williamson into the road and tackled him in the middle of the road.

(Tr.69, 11.11-20).

Deputy Paris'h also testified about ;the incident. She arrived after Williamson was placed
in handcuffs. Parish téstiﬁed Williamson was in front of a car in handcuffs and_ fhe.car
was parked primarﬁy in the road. (Tr. 200, 11.7-17). She did not see Plaintiff tackle
Williamson. (Tr. 207, 11.16-21).

The Court also watched a aashcam video from Deputy Parish’s patrol car. A‘t_vthe.
remand hearing, Defendant referred to two exhibits related to that ,video._ Thereisa gtill
photograph from the video and another picturelsh'owing the border befween the ;oad
and the grass in thek dayli'ght‘. While the pi'ctUres,-ar‘e»not'éntirely clear, the carjappears
to be 'prim'ar'i.ly pa;ke’_d‘ in-the grass, contrary to Deputy Parish’s testimony. Comparing
both pictures, and usiﬁg the light ﬁole in the backgro‘ﬁnd as a reference point, the

preponderance of the evidence suggests Williamson was not tackled or arrested in the

J

roadway.

'8'/'»M ”‘



15.

16.

17.

This Court has had the opportunity to watch the demeanor of the witnesses and assess
their credibility in light of the evidence presexﬁed. Deputy Gore’s testimony is not .
credible. The Court finds that his story about seeing Plaintiff tackle Williamson in the
roadway is not consistent with any of the other evidence presented in the trial. The
Court finds by a preponderance of ¢vidence_Deputy Gore did not see the arrest of
Williamson.

Deputy Parish concedes she did ﬁot see the arrest of Williamson and cannot téstify as
to whére it took place.’ Williamson was not called to testify about where he feil.

Plaintiff’s testimony is credible and consistent with the other evidence presented. The
rd

- Court is acting as the fact finder in this bench trial. In that role, this Court has carefully

observed the witnesses and weighed the credibility of their testimony. The Court finds
Plaintiff was a private security guard at the time of this incident. The Court further finds

the acts leading up to the arrest of Williaméon, as well as the arrest of Williamson, all

. took place on private property. This private property was properly under the jurisdiction

of Plaintiff in his capacity as a security guard. The Court does not believe Plaintiff
tackled Williamson in the middle of the road or otherwise arrested him outside of
property over which Plaintiff had jurisdiction.

CONCLUSIONS OF LAW

. This Court has jurisdiction over the parties and subject matter.

. The central issue in this case is whether the Defendant had probable cause to arrest the

Plaintiff.

AN

Probable cause is a reasonable ground for belief of guﬂt particularized with respect to the

person to be arrested. Maryland v. Pringle, 540 U.S. 366, 371 (2003). To determine

N AM |



6.

whether an officer had probable cause to arrest an individual, the Court examines the events
leading up to the arrest. The Court then dec‘ides if those historical facts, viewed from the
standpoint of an objectively reasonable police officer, amount to probable cause. Id.

In this c'ase,,Pla;lntiff had the authority to detain and arr'eét Williamson on property which
he fhad been hired to provide securify.. He did not have that authority off that property. See
Section 40-18-110. - |

Probable cause to arrest Plaintiffin this case turns on whether Plaintiff arrested Williamson

on private property.

Based on the exhibits and testimony before this Court, Defendant did not have probable
- { .

cause to arrest the Plaintiff for simple assault on December 8, 2008. Plaintiff did not arrest

William@n off private property; More importantly, the arresting officer had no information
to the contrary at the time of the arrest. | “ -
Sﬁeciﬁcalf‘y, th;: a;'resting officer did not see Plaintiff tackle Williamson in the middle of
the street. This testimony is not believable and the Court finds it not credible. The only
6bjective information the ofﬁ‘cer bdssessed was the statement from Plaintiff ‘about th¢
events ieadiﬂ‘g up to Mr. Williamson's arrest. Plaiﬁtiffs statements did not support probable

cause for Defendant to place him under arrest.

- The dashcam video of the incident is not determinative of whether the incident took place

on prlivaté property or in the road. This is consistent with the opinions from the,‘Court‘of; ~
Appeals and the Supreme Court. Defendant asked both of those courts to find the video

indisputable and rule there was probable cause as a matter of law. Both courts declined to

make that finding. -

Based on these Findings of Fact and Conclusions of Law, this Court enters the following

~ -‘ -IO—W



order:

This Court rules thaf the Defendant did not have probable cause to arreét Plaintiff.
Defendant falsely arrested Plaintiff and is liable for damages to ‘the Plaintiff. This Court
does not distgrb its prior ruling awar;iing damages in favor of Plaintiff. This Court heard
arguments and testimony for two days before entering judgmént, by order dated April 6,

2012 in favor of Plaintiff in the amount of 7,500 dollars.

IT IS SO ORDERED. .

W
DeAndrea Benjamin |
Presiding Judge

A
o 18,2017
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