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O JURY VERDICT. This action came biefore the court for a trial by j jury. The issues
- have been tried and a verdict rendered.

d DECISION BY THE COURT. This action came to trlal or hearing before the court.
The issues have been tried.or ficard and a decision rendered, (] See Page 2 for additional information.

-0 _ACTION mswnssm) (CHECK REASON): CI Rule 12(b), SCRCP; [] Rule edl(@), _ _
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This judgment was entered on the _ 4/ day o@amq; 20177 and a copy mailed first class or
placed in the appropriate attorney’s box on this 62 day of\\om;m.:y., 20071 to attorneys of record or
to parties (when appearing pro se) as follows:

s \ < ®i2a\5

Rexey Corveoional Tnsthihute |

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter:.

ADDH‘IQNAQ\_INFO&MAE!QN REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE l. 3 T e el B e I e e i e R

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

i, 7 e ST e e e e

s T e e, TRy e TR e T S i e

SCRCP Form 4C (03/2013) ' ' Page 2



s

(SR B R AR

Elson McKanic, Jr., #182215
Parry Correctional Institute
430 Oaklawn R4d. / Q1

Pelzer, SC 29669

pate: /2~ ] = . 2016

Clerk of Court
Post Office Box 703
Union, SC 29379

Re: Elson McKanic, Jr. v. Stace

Dear Clerk:

- Enclosaed please £find wmy original patition for "Writ of
Mandamus, Memorandum of Law in support of patition for Writ of
Mandamus, Summons, and Proof of Ssrvice Efor filing with your

"office.

I have also enclosed a sslf-addressed senvalops [or your
return to wma clock-stampad copies of thes documents Ior my
records. '

Elson McKanic, Jr. .



STATE OF SOUTH CAROLINA - ) IN COURT OF COMMON PLEAS

)
COUNTY OF UNION ’ ) SIXTEENTH JUDICIAL CIRCUIT
Elson McKanic, Jr., $182215 ) C/A NO:
: )
Petitioner, )
' )
Ve ) :
) ) PETITION FOR WRIT
State of South Carolina, ) OF MANDAMUS
)
Respondesnt. )
)

COME NOW, tha above-named psastitioner does hereby petition the

Honorable Court for an issuances of a Writ of Mandamus to release

4?}57»%h@mﬁﬁfﬁgm-whiSTuunqdﬂsELgu;iéna;quenvigtipnu.and:gsenggnce;ga§;yset;

forth in his attachad Memorandum of Law in support of nis

petition.

Respactfully submitted,

Date/ﬂ";)/'_ }O/é (@0%%’6//’”"’/
‘Grez2nvillz County gfson McKanic, Jr., #132215
: ' Parry Corractional Inscicuce
430 Oaklawn Rd. / Q1
Pzlzsr, 3C 29669



STATE OF SOQUTH CAROLINA ) IN COURT OF COMMON PLEAS

COUNTY OF UNION ) SIXTEENTH JUDICIAL CIRCUIT

C/A NO:

Elson McKanic, Jr., #182215
Petitionef,

Vo
SUMMONS

‘State of South Carolina,

Respondent.

P R e i

To the above Respondent, you are nareby summoned and required
to ssrve upon the petitionsr, whose address is listed below, an
.5”_;f,m:ansuen%toh£ha;petixiongior_Wnit;QfwMand@muﬁﬁ;Mnicggiﬁmﬂﬁniyithwu

served upon you, within thirty (30) days aftsr service of this

P

summons upon. you, a2xclusive of the day of servicsz. If you fail to
do so, judgemasnt by default will be taken agaiﬁst yqd for -the

relief demandad in the petition for Writ of Mandamus.

Respsctiully submitted,

p P
Date/ﬂ-{ “2/_9 @ /é C&"hﬁw—b
Greenville County Elson McKanicy Jr., #182215
' Parry Corractional Institute
430 Oaklawn Rd. / Ql
Palzar, 3C 290609




Elson McKanic, Jr., #182215
Perry Corresctional Institute
430 Oaklawn Rd. / 01

Pelzer, SC 29669

Date: /(;2_51/ - ‘ 2016

Mr. Allen Wilson

S.C. Attorney Gensral
Post Office Box 11549
Columbia, SC 29211-1549

Re: Elson McKanic, Jr. v. State

De2ar Honorable Wilson:

_Encléséq please find copies of my petition for Writ of
Mandamus, Memorandum of Law in support of Writ of Mandamus,

mons -and. Proof. of service for.same... ... . ...

Sincerely,

Elson McKanic, Jdr.

Cc: File



STATE OF SOUTH CAROLINA ) IN COURT OF COMMON PLEAS

COUNTY OF UNION ') SIXTEENTH JUDICIAL CIRCUILT

Elson McKanic, Jr., #182215 C/A NO:

Petitioner,

MEMORANDUM OF LAW IN
SUPPORT OF PETITION FOR
WRIT OF MANDAMUS

V.
State of South Carolina,

Raspondent.

e’ Nt N et et N St St N S

COME NOW, the ‘above-named petition2r to hereby present hnhis
Memorandum of Law in support of his petition for Writ of Mandamus

and would show tha following unto the Honorable Court.
"STATEMENT OF THE CASE

.Tne - patitioner pled guilty on Maren 15, 1971, to Armad
Robbary in SpartanourgA County without waving his rights ¢to
couns=al, or having a counsel appointed to represént nim in said
proceedings.. He was, thareafter, santencad to Five (5) years, Qn‘
the service of one -(1l) year; the remainder to be served on
probation. “

. The petitioner was indicted at ths September 1975 term of the
Union County Grand Jury for Armad robbery (1975-GS-44-0177). Jack
S. Flynn, Esqg. represented him on tna'dhérges. On Septembar 18,
1975 applicant went to trlal and was found gullty as 'ndicted
The Honorable Clarencs E. Singletary saritenced him to twenty- Eiva
(25) years. A timaly appeal was filed on pstitionar's behalf. Tne
~8.C. SBupreme Court affirmed his conviction and sentence; State V.

McKanic, OP. NO. 76-21 (S.Ct. filad March 16, 1976).
| " The petitioner was'indicted at tne Auyusc 199l term of Etn?
" Union County -Grand Jury for Armad Robbary (1991-GS-44-0557) ,
Assault and Battery ‘with Intent to Kill, and Possession of"a_

Firearm or Knife During ths Commission of a Violent Crime



(l99l—GS—4470558). Josaph Workman, Esg. represented him on the
charges. On Sesptamber 26, 1991) the Jjury £found him guilty of
Armazd Robbery, Assault and Battery of a High and Aggravated
Nét@re, and Possession of a Firearm or Kaife During che
Commission of a Violent Crime. Tne Honorable H. Dean Hall
sentencad him to confinemsnt for a period of lif= witnout parole
fof Armad Robbery and ten (10) years for Assault and Battéry of a
High and Aggravated Nature. _Applicant did not appesal nis

coniictions’and sentencas.
STANDARD OF REVIEW
(A) ° To obtain a Writ of Mandamus reguiringy tne parformance of an

act, the petitioner must show (1) a duty of the opposing party to

perform the act; (2) the ministesrial nature of the act; (3) .che

_specific=ilegalicxightisfor.cunich:. discharge o Eo-therrdubymsd S o st

necassary; and (4) a lack of any other legal remed;; S2e Portear-

v. Jedziniak, 512 S.E.2d 497 (1994); Anderson v. Stats, 527
S.E.2d 497 (1994). )

(B) . In addressing ~a Miscarriage of Justice claim, the .C.

W

'Supremé Court has. n2ld that finality must bs realized at sonm

w

~ juncture to achisve a samblance of =2ffactivenass in dispansing
justiée; at séme juncture raview must-stoé Wwitn only Che very
rarest . of axception, "wnan to ~ continuz a petitioner's
ihprispnment without a review (of ths meriﬁs) would amount to a

miscarriage of justice.“ S=a Aica v. State, 409 S.E.2d 392

(1991). The imposition of a sentence in excess of S.C. statutory
and constitutional laws should qualify as 2 miscarriage of
justice to excuse a procadural bar.

ARGUMENT

The court sShould entertain tha marits of this Wrib of

Mandamus to correct ths miscarriage of justice regarding

patitionar's -unlawful Life Santence for three (3) armsd

robbery convictions.




~§ubmip§~tﬁ§t§hié~udgohge@léd 1971'afm3d~robbecy—gasieleQYe&-{g;"~
C

In the applicant's cass, tna racord snoWws GLnat Dne was
convicted of his first armad robpbary in 1971. He was again
convicted*for armad robbary in 1975, and ne was £f£inally convictad
of his currant armad robbery in 1991. Aftar nis coaviction for
the last armad robbary offencs, the judgs ssancenced nim to a lits
sentence under the "Habitual Offendar Law" sest forth under the
"1986 Omnibus Crime Bill and Safe Strazat Acc.”

Accordingly, in 1986 the s.c. Lzygislators enacced cthe Omnibus
Crime Bill whicn denied parols e2ligibility for all prison=rs wno
committed a violent crime subsagusnt to the passage of this Bill.
However, Lthere was no provision in "this Bill tnac autnorized a
judge to lmposz a sentencs bzyond tha stacutofy maximuam, as he
did in patitioher's case, by unlawfully sentsacing nim to aa
illegal lifes sentencs for armad robbary.

Moreover, with regard to aany procadural bpar, the petitloner

J]

w

snhancz his santence to life without parole wWnicn still persi

to entitle him to a reviaw on £tha marits of nis claim. S=

[{1]

McDuffis v. State,'277AS.E.2d 595 (5.C. 198Ll); Jackson v. State,

489 S.E.2d 415 (1997).

In addressinyg an excassive'senténca suacn as that allegyed by
pstitionar, tne S;C. Supramz Courct has nald cnac if the Courtc
unyieldingly anforces post—conviction celiaf as tine only avanua
of reli=f in .his caée, tnsre exists a rszal  theceat that cn2

patitionsr will unlawfully continusz t©> raumain in- prison beyond

his life expectancy_ [fa. 1}. Thus, wuadar sucnh axc2ptional

circunistances, the Court nald that a casa 3uch as patitionsr's
razsentencing. Sse

snould bz ramandad to the c¢ircuit court for
2.3., State v. Johnson, 510 S.E.2d 423 (8.C. 1999).

[£n. 1] In 1990, the maximum ssntesnce for armad robosry was twanty-five (25)
y3ars, which was not parolable under thz Oumnious Crime Bill.



In conjunction, the pgtitionsr subalits Ethat it cannot
sariously be deniad that nis unlawful life sesatence for armad
robbary doss not amount to a Jross wmiscarriags of justice to

foraclos2 an evidesatiary resview on th2 wmsrits of ais claiwmsd

Jsitiadt Sl e

violations s=t forth above. Aica, Butlsr, and Johnson, =t 34pra.
CONCLUSION

Wner=fore, for thsz foragoiny raasons, tnis Honordole Court
should Jrant an evidsnciary hnhearing to c¢orcect 2 fundamental

Us
—
(]
[{}
4]
[

‘miscarriage of ju f2rad by tns psticionsr.

Respactifually sabmitted,

Date: /'ﬂ—' ?\/ — 2 /é é;_//sc)/z 7T /g/ﬁoe
Grzenvills County © Elson #cKanic,; Jr., $182215
Parry Corractional Insticute
430 Oaklawn RI. / QI
Palzar, 3C 230069
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"court to poll the jury.

THE COURT: All right poll ‘the jﬁry.

(Whereupon the jury was polled by the clerk and.
all jurors answered_affirmativély.)

THE COURT: All riéht Mr. Workman, you want té
bring Mr. McKanic up. |

MR. GRAﬁT: Your Honor, if we might there’s
sométhing on his éecqrd that I would liKe to be

confirmed. 'If-it!s.all right I’d like his séngencing

.to-be deferred until the morning. I need to check in

“Spartanburg.

THE COURT: Any objection.

!

MR. WORKMAN: No, Your Honor. I don’t see any

- reasonable grounds to object.

_THE‘COURTz I think it would be the Court would
like to know the accurate record before sentencing and

such we’ll uphoid that until jou compléte your and let

-us know when you have that completed so that we have an

accurate record. And also please furnish a copy to Mr.

Workman and to the defendant.

MR. GRANT: Yes, sir. .

THE COURT: All right, the defendant.

MR. WORKMAN: At this'time/ Your Honor, I_would
like to put a motion for a neﬁ trial on behalf of the

defendant. I feel like the verdict of the jury was

e T

I
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against the greater weight of the evidence presented.
THE COURT: Anything else. - o

MR . WORKMAN H NO r Sir . /-’/

//

THE COURT: All right the Court notes your—méiion
and the motion is denied. Any other motions.
MR. GRANT: None from behalf of the State, Your
Honor.
(Thursday, September 26, 1991.)
THE COURT: Elson McKanic. 91-44 0558.

MR. GRANT: Your Honor, of course Elson who was

;*ConViétedmﬁn—TﬁéSday*of*aégravatéd“assault*and*baffefy”"“‘"““*’”’

and of armed robbery. And he has to be sentenced.
Your Honor, at this time I would pass up to the
Court a document and ask to make it part of the Court

record. Sclicitor’s request In section 17-25-45 State

S—— — S [

South Carolina code of laws, for imposition of a life.

— s it e e, .

fﬁﬁgéncedwbéﬁgd,uPQn.Mr-"ElSQRHMGKanigis convictions in
1971, March thé 15th of 1971 in Spartanburg County for
armed robbery. And on September 19 of 1975, was
convicted in Union County on the charge of armed
robbery, making it t&ﬁ prior armed robbery or violate
crime convictions. And the.State would evoke the
portion of that statute which requires a life sentence

for the person convicted of such crimes, and request

the prior record be made part of the record.
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THE COURT! Mr. Workman, have you seen the copy
that prior record. | |

THE COURT: Yes, sir, I have been aware of Elson
has been convicted twice of armed robbery.

THE COURT: All right. Do you-have any comments

to make.

MR. WORKMAN: Well, Your Honor, I'feelAdue'to the,
I think one of the prior-armed robberies was in 71 ‘and
I think one was in 75, due‘gﬁe age of those convictions

I feel like I don’t think the life sentence provision

"should be revoked against.

THE COURT: Well, my interpretation, I maybe
wrong, of the statute is that the Court doesh’t have

discretion. The way they allegedly worded the statute

it’s 'says using the word mandatory to me, something as

mandatory it may not be given the’ optlon, but it says

that shall upon conviction, shall upon the thlrd

J

-

conviction in this State of v101ent crlme shall _

O

experlence ‘life in prlson, and the word shall be based

on case law that’s intended the use qf the word shall.
I would interpret that as being a mandatory instruction
from our. legislature that I couldn’t use any discretion
to dhange. | | |

Mr. MéKanic, any comments from you.

MR. MCKANIC: Armed robbery in ‘71 sir, from I
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what I understand now, I pled guilty to a lesser dharge

rcause I went to the State hospital for observation.

The State I know---

THE COURT: When was that?

MR. MCKANIC: In ‘71, 70, ‘71 something. I had
pled guilty to a lesser charge that was my, from my
understandingflsir. o _ |

THE COURT: Well, ﬁe’ve got a record here on?

ﬁR. MCKANIC: I went to a mental'hospitgl fo:
observation and stayed awhile and then they brought me
back. I went down there and in ‘70, I came”back”'71.’i
p;eaded guilty to a lesser crime, andAhe gave me a
year. .

THE COURT: Your sentenced says that you were
sentenced.toAfive years, provide upon the service of
one year‘thé balance.of the sentence was suspended.

You were placed on probation for four years that was in
1971 it says the offense Qas armed robbery.
 MR: MCKANIC: I don’t know.

THE COURT: ‘Any other comments from you,'Mr.
McKanic? |

MR. MCKANIC: No, sir.

THE COURT: On 91-0557, armed robbery,. the

'sentence that-the defendant Elson McKanic be committed

to the State Department of Corrections for the term of




Seperr Tt | 140

b L’smna’ ‘o) b IR

W ® N OO U kW N P

life without parole. On indictment 91-0558, the jury
found Mr. McKanic guilty of assault and battery of a
high and aggravated nature, the sentence on 91-0558

will be the defendant Elson McKanlc be committed to the

;..v’-!-

_State Department of Correctlons for perlod of ten

years. Okay.
MR. GRANT: Your Honor, just so the later.

THE COURT: Mr.'Solicitor, I am making your

_ paperwork that you have passed up, mark the report,

pass the record to the court reporter and ask her to

= mar}g ;;it-:::a,s;;;;par tiof. the.-record.=- - - - _:j_,‘ LD S g e en = e e e e | T

MR. GRANT: And Your Honor, so the record will be

clear, I have a pending indictment on Mr. McKanic

91-44-595 for assault and battery of a hlgh and

aggravated nature whlch occurred on July the 15 or 1lé6th

. sSome day after the armed robbery in which Mr. Floyd

Snider was hit in the head and his billfold was taken,

| butAdue to these sections, I am nolle processing this

' case and will not proceed on that case, but I want the

record to be clear as to this proceedlng hav;ng taken

care of‘all pending charges against Elson.

THE COURT: All right this make this part of the

‘record.’

Wl
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I, the undersigned Janet M. Gibson, Official Court

Reporter for the 16th Judicial Circuit of,the State of

South Carolina, do hereby certify that the foregoing is

a true, accurate, and complete Transcript of Record of.

- all the'proceedings had and evidence introduced in the

trial of the captioned case, relative to appeal, in the
ériminal Court for Union County, South Carolina, on the
24th day of Septembef, 1991.

I do further certify.that I am-neither of kin,

counsel nor interest to any party he:eto.‘

- - . : e i

P N e L ™
W O ~N o Ul B W N
; :

20
21
22
23
24
25

January 31, 1992

| ijﬁ) QJ@W

, qanet M. G1b501

My Commlssnon Eprres February 2~5: 2001
Notary Public

ot



