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STATEMENT OF ISSUES ON APPEAL
1. Did the tfial judge era in sentencing the appellaﬁt to a life
sentence when the solicitor failed to provide the appellant and
rhisjcounsél with any notice to seek such a sentence pursuant to
'S.C. Code § 17 - 25 - 45 (H | ‘
STATEMENT OF THE CASE

The appellant Was‘iqdicted by the Union County Grand Jufy for

armed robbery (91-GS-44-0557), Assault and Baﬁtery with intent to

. . _ g
kill (91-GS-44-0557) during the?“ﬂé" // term of General

Seséions Court. The appellant wenﬁ.to trial on September 24,
1991, before the Honorable Dean Hall, Judge,'and_jury.lﬁe was
represénted by -Joseph Wofkman and Jack Flynﬁ, Assistant'
Soliéipqrs,_Thenjﬁry found;the appellant ‘guilty on all dhéigésf
and Judge Héll sentenced him to a life without parole pursuant to
'the'solicitor(s_requestlfor_a life sentence under S.C. Code § 17
=25 -45 based upon. the éépellant;s two prior robbery convictions.
Trip{A139,23—l4O, L.I.

(1)



STATEMENT OF THE FACTS
After the jury found the appellant guilty of armed robbery,
the following proceedings took place regarding the imposifion of
his sentencinyg for his third armed robbery conviction:

Solicitor Grant: Your honor,...Elson (appellant) who was .

conviéted...éf armad robbary...énd'has-to ba sentenced.

Your Honor, at this tims I would pass up to the court a
documant and ask to make it part of the court record. Solicitor's.
raguest in section 17 —'25 - 45 ztate of South éaroliné Coda of
law, for impositién of a life sentence based upon Mr. Elson
Mckanic's conviction in 1971, March 15, of 1971 in Spartanburg'
'County for armed robbe;y. And Segtember 19, 1975, was conviCted
“in Uhiéﬁ'CounEyvoh the charge of armed robbery, making it th
prior érmgd robbery or violent crime convictions. And the state
would evoke the portion of that stathté wﬁich rayuires a life
sentence for the'gerson convicted of such criﬁes, and reyuest the
prior record; Trip. 137, L. 13-25.

Court: Mr. Workman, have you seen the copy (of) that prior.

record?

Mr;.Workman: Yes, Sir, I have been aware that Elson has besen
convicted twice of arwmed robbefy. Trip. 137, L. 3—4.

.Hére the record clearly shows thalt tha soliéitpf did not place
‘the.aépellant and his counsel on "notice" to seek his life
' senteﬁce until after his current armad robbery conviction in
;violatidn §17 - 25 - 45 (H), S.C. Code of law.

ARGUMENT



THE TRIAL JUDGE ERRED IN SENTENCIMG THE APPELLANT TO A LIFE
SENTENCE WHEN THE SOLICITOR FAILED TC PROVIDE THE APPELLANT AND
HIS COUNSEL WITH ANY NOTICE TO SEEK SUCH A SENTENCE PURSUANT TO

S.C. CODE, OF LAW 317 - 25 - 45 (H)

(2)
- The appellant should b2 entitled to relief
based upon the state's violation of his sixth dﬂ&f@uf*eéth L
amendmentlrigﬁts~to a féir trial by the state's fail;ra to
provide him and his counsel any "notice" to seek his life

sentence pursuant to S.C. Code 17 - 25 —_45 (H). See State Vs.

‘Johnson, 552 S.E. 2nd 333 (S.C. 2001)

S.C. Code ANN, § 17 - 25 - 45 (A) Supp. 2001, paragraph (C) of

' EHQ’EESQGté ihélddesfarméa fobbery.as a "most serious offéﬁcé;

Id. § 17 - 25 - 45 (C). The General Aésembly has made sentencing
.prévisigns of section 17 - 25 - 45.(A) mandagory1 I1d. § 17 - 25 —.
*45.(G),'regarding the notice requirement, the statue provide: "
where the solicitor inténds'to seek a life sentence against a
deféndant, he mﬁst.provide "notice" to the,deféndant and his
counsel not less than ten.(10) days before triai. 1d. § 17 ;;25 -

45 (H)

It is well established that when interpreting.a étqtute, the
' .coﬁrtfs primary function is to ascertain the'intention of the
legislature. When the terms of a statute are clear and
unémbiguous{ the court must applf them according ﬁq-their literal
meaning. Furtherméfe, in construing a statq;e, the.wordé mu;t be"

. . . s : - ; ki a
given their plain and ordinary meaning without resort to subtl



I

entitled to appellates review under the miscarriage of

STart2 anda 1n Lavoro OL Ll aLrailuddillLe ODLdlLe Voe DLACUALIALILy “UVI Deflie

2d 660, 662 (1991);: accord Kerr Vs. State, 547 S.E. 2nd 491

(2000); Bryant Vs. State, 683 S.E. 2nd 280 (2003)

Moreover,.ﬁhe S.C. Constitution gives sole legislative power
t§ the Genesral Assembly. S.C. Const., Art. #, § 1 (the
"legislative" éower of the state shall be yested in two distinct
branches: the one to be Styled the "3enate" and "legislative" and.
both together makes up the General Assembly of the State of South
Caroliné).

Theréfqre,'by its words.in the recidivist statute of 17 - 25 -
ASI(H), the General Aésemblj_has mandated that the solicitor
"muét nétify the defendant and his counsel in writing nét less
than ten (10) days prior to trial if hé intends to s=ek a life

sentence without the possibility of parole". For the court to

- dismiss the clear and unambiguous language of the state and

merely reguire the defendant and his counsel to receive a
solicitor's notice during or after trial to sesk a life sentence

without parole would have the affect of amending the statute

itsgelf.

Finally., in as much as'the'agpéllant was not served any notice
to seek his life sentence under the statuﬁory regquirements of 17
- 25 - 45 (H), and in as much as the sentence for his Armed
fo5bery coﬁviction has expired, he submits thaﬁ he should be

=

justice

standard, See, eg., Aice Vs. State, 409 S.E. 2nd 392 (S.C. 1990).

q)



ContLuSTON

Wherefore, ot the reassns Stated herein: Hhis Loutt
Shoultd vacate vhe appeiant’s iegal iife sentence and Ye-
wand the Lase 5T Ane imposition of the Carrect Sentence
for Wis armed (obb evy Convictkion.

Respectfully Sub wutted
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