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STATEMENT OF ISSUES ON APPEAL

I.  Did the Trial Court err in proceeding wifh the hearing in the Plaintiff’s absence
when the plaintiff wés given notice and opportunity to be heard, but failed to appear at’
the hearing? - - | ’ ‘

1L Did the Trial Court err in not entering a default dgainst the LaSalle befen'da'nts
when they timély filed a m(;tion to dismiss in the fcderal court after removal that became

part of the trial court record on remand?



- STATEMENT OF THE CASE

Sincé 2005, Appellant Laura Toney (“Toney”) has been engaged in numerous
frivolous attempts to avoid paying her mortgage in state and federal court, including
attempted rescission, multiple attemptsie=vacate the properly entered ﬁnal judgment of
foreclosure, and bankruptcies that have been dismissed as ﬁled,iﬁ bad faith. Thesé
* actions have been rejected- by this Court as frivoloué and barred by res judicata.
Nevertheless, Tbney has persisted in 2013 brougflt the.underl_ying action seeking to quiet.
title and invalidate the foreclosme judgment that was eﬁtered in 2007, and.h.as clearly
reachéd 'thé unassailable realm of finality. Thus, this Court should put an end to this
twelve-year saga, and affirm the dismissal of Toney’s latest frivolous lawsuit.

On October 6, 2004, Appel_lént Laura _Tohey (“Toney”) refinanced the debt
encumbering her real property located at 729 Chatman S‘_[reef in Bishopville, South-
Carolina (the “Property”). On that date Toney sighéd an adjustable rate note for a loan in
the ainount of $76,500.00 and also signed a mortgage designating the property as
Vcolilateral for the ciebt. The mortgage was subsequently assigned to LaSalle Bank
(.“LaSalle”).l- T;)ney made the monthly paymepfs required under the ﬁote for ]_)ecembér
2004, January 2005, February 2005 and March 2005. She made no furthe; payments on
thé lqan.2 On June 14, 2005, Plaintiff sent a lettér to LaSalle attempting to rescind the
loan due to an ;alleg'ed failure to make certain disclosures required By the Truth-in-

Lending Act?

IComplaint, 2005-CP-31-169, July 21, 2005, Para. 4-7.
2Iaf Para. 14; Final Brief of Respondent, 2005-CP-31-169, March 23, 2010, p. 1.
" *Toney letter to LaSalle Bank, dated June 14, 2005.



i. The Foreclosure

On July 21, 2005, LaSalle filed a lis pendens and complaint in the Court of
Common Pleas for the Third Judicial Circuit, Lee County, South Carolina, seeking to
foreclose on the Propertj, which was designated civil action no. 2005-CP—31-169‘ (the
‘ “fo.reclosure actidn”).4 In her pro se answer, Toney admitted that she signed the subjrect
note and mortgage and admitted she had failed to make the payments required under the
: no.t_e.5

During the pendency of the foreclosure, Toney ﬁlgd— four - pro sé Chapter 13
bankruptcy petitions. Under the provisions of the Bankruptcy Abuse Prevention and
Consumer Protection Credit Act of 2005, no automatic stay was in effect duriné Toney’s
fourth Chapter 13 case® and she filed a pro se motion requesting that the Bankruptcy
Court impose a stay. Tdne}_f;s motion for a stay was denied by order filed February 15,
2007 and her Chapter 13 case was subsequently dismissed by order filed February 26,
2007.7 The order of dismissal made a finding that Toney had filed the case in bad faith
and sanctioned her with a one year ban on ﬁling any further Chapter 13 c‘ases.8
On March 29, 2006 LaSalle filed a mqtion for summary judgrrient.9 A duly

noticed hearing on LaSalle’s motion for summary judgment was held on February 6,

2007. Neither Toney nor her attorney appeared at the hearing.'® On March 15, ‘2007_, the

4Complain’c, 2005-CP-31-169, July 21, 2005. The full caption is LaSalle Bank, National Association as
Trustee for the registered holders of Structured Asset Securities Corporation, Structured Asset Investment
Loan Trust, Mortgage Pass-Through Certificates, Series 2004-11, Plaintiff'v. Laura Toney, Defendant.
3Answer, 2005-CP-31-169, Aug. 18, 2005. '

®Order as to Pending Motions, 2005-CP-31-169, Dec. 3, 2007, p. 1.

* "Order, 07-00234-JW (U.S. Bkcy. Ct.), Feb. 27, 2007, ECF 43.

81d.; Order as to Pending Motions, 2005-CP-31-169, Dec. 3, 2007, p. 3.

*Motion for Summary Judgment, 2005-CP-3 1-169, March 29, 2006.

1%aster’s Order and Judgment of Foreclosure and Sale, 2005-CP-31-169, March 15, 2007, p. 2.
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Court entered a judgment r>f foreclosure ‘which included a dismissal of Toney’s
counterclaim. ! Toney did not .timely appeal the Final Judgment.

Toney then filed a pro'se Chapter 7 Bankruptcy .Petition on April 13, 2007, whiéh
was dismissed by order filed May 15, 2007. Thé dismissal order incluried a finding that \
Toney had filed the Chapter 7 case in bad faith and sanctioned -her by barring any further
banicruptcy filings for one year.lzri\lone of the banktuptcy orders were appealed.'

ii. First State Cburt Action by Toney | |

Toney filed a sebarate civil action in the Court of Common Pleas in Lee County .
through different attorneys on March 23, 2007, 'seeking to vacate the foreclosure decree,
Wthh was deéignated Case No. 2007-CP-31-66. In that separate action Toney obtained,
on the samé da}.l the suit was filed, an ex parte order grantingl an injunction as to the
foreclosure sale. A hearing on the application for a temporary,restraining order was held
before the Hr)norable Cliﬁon Newman on March 27, 2607. By order- filed April 2, 2007,
Judge Newman dissolved the temporary restraining order and dismissed the injunction
action as improperly 'ﬁled.” The order dissolving the restraining order and dismissing the A
actron for an injunction wars not appealed.’”

Toney then filed a motr_r)n for reconsideration of the decision and fqr .'stay of
enforcement of the foreclosure order pursuant to Rule» 60, SCRCP on April ‘25, 20(_)7.16

On May 7, 2007, a foreclosure sale at public auction was held, and LaSalle was the

Urd, p. 4.

12Order 07-01978-DD (U.S. Bkey. Ct.), May 15, 2007, ECF 23.

- Final Brief of Respondent, 2005-CP-31-169, March 23,2010, p. 2.

“Order Dissolving Temporary Restraining Order, 2007-CP-31- 66, April 2, 2007.

1Final Brief of Respondent, 2005-CP-31-169, March 23, 2010, p. 2.

*Notice of Motion and Motion for Reconsideration of Decision and for Stay of Enforcement of the Order
2005-CP-31-169, April 25, 2007.



successful bidder.” A supplemental order of reference referred the’ matter to the
Honorgblé Richard Booth, as the original trial judge in the foreclosure action had recused
himéelf dule toa judicial grievance filed against him by Toney. A hearing Waé held before
Judge BOO'&I on October 18, 2007. By order ﬁled-Décémbér 3, 2007, Judge Booth denied
Tdney’é_ motion for relief uﬁder Rule 60(b), SCRCP."® Toney then filed another Chapter
13 Bankruptcy on December 30, 2008. That bankruptcy case was dismissed by order
filed April 21,2009."° . |

iii. Appeal of the: Foreclosure Action

Following the dismissal of that bankruptcy éase, Toney proceeded with an appeal
of the denial of her Rule 60(b) motion in the foi‘eélosure aétion, Case No. 2005-CP-31-
169. The South Carolina Court of Appéals affirmed the trial court’s’ decision in Op. No.
2011-UP-334, filed June 27, 2011.%° Toney then appealed to the South Carolina Supreme
Court, which denied Certiorari on December 20, 20122

zv Federal Action by T on;zy

While her uitimétely unsuccessful petition for certiorari to the South Carolina
| Supreme Couft was pending, on July 13, 2011 Toney filed an action in U.S. District
Court Case No. 3:11-cv-01686-MBS-JRM (D.S.C.), Whiéh she. titled .“Cor>np1a'1n-t to Set
Aside Fraudulent Transfer, and Fraud; Declaratory J udgment for Entry of Default, Gross
Neghgence Emotional Dlstress Deceptwe and Unfair Trade Practices.” It addressed the

same Property and mortgage loan dispute and attacked the state court result.> On March

' 17Order as to Pendmg Motlons 2005-CP-31-169, Dec. 3, 2007, p. 1.

814, pp. 3-5.

9Order, 08-08382-DD (U.S. Bkcy. Ct.), April 21,2009, ECF 34.

23 C. Ct. App. Op. No. 2011-UP-334, June 27, 2011.

213 C. Supreme Ct., Order Denying Certiorari, Appellate Case-No. 2011-201266, Dec. 20, 2012.
2Complaint, 3:11-cv-01686-MBS-JRM, July 13, 2011, ECF 1.
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22, 2012, the court demed Toney’s motion for injunctive relief,” adopting a Report and
Recommenda_tlon of the Maglstrate. On August 9, 2012 Umted States Maglstrate
Judge José_ph R. McCrorey entered a second Report and Recommendatlon, pos1t1ng in
. detail that Plaintiffs.case’ be dismissed because: (i) it was barred by tﬁe dobtrine of res
Judicata; and (2) it failed to state .any claim upon which relief could be grantéd.zs‘ On
September 25, 2612, Chief United States District Judge Margéret B. Seymour adopted
the Report and Recommendation and dismissed the case on res Judicata 'gr'ounds.26

-v. Appeal of F éderal Action by Toney |

Toney appealed the order of dismissal to the U.S. Court of Ai)peals for the Fourth
Circuit, which affirmed the trial court in an unpublished opinion dated Febrﬁary 28,
2013.2” Toney petitioned for hearing en banc, which pétition was denied on April 4,
201328 Toney.- appealed to the United States Supreme C_ouﬁ, which denied certiorari on
December 2, 2013. 29_ | | |

vi. The Instant Action

While her ultimately uﬁsuccessful petition for certiorari to the U.S. Supreme
Court was pending, Toney filed _the instant action on November 13, 2013 in Common
Pleas Court in Lee County, once again éddressing the same .foreélosed_Property and same
circumstances and again attacking the result of the 2005 forecldsufe action.® In this
action, Toney attempts to quiet title .in the Property to herself, alleging that the

foreclosure sale should be vacated becéuse it was allegedly obtained illegally in violation .

BOrder and Opinion, 3:11-cv-01686-MBS-JRM, March 22, 2012, ECF 57
- Report and Recommendation, 3:11-cv-01686-MBS-JRM, Feb. 22, 2012, ECF 46.
25Report and Recommendation, 3:11-cv-01686-MBS-JRM, August 9, 2012, ECF 79.
%0rder and Opinion, 3:11-cv-01686-MBS-JRM, Sept. 25, 2012, ECF 90.
ZUnpublished Opinion, U:S. Ct. App, 4th Cir., Appeal No. 12-2364, Feb. 28, 2013.
20Order Denying Petition for En Banc Review, U.S. Ct. App, 4th Cir., Appeal No. 12-2364, April 4, 2013
POrder Denying Petition for Certiorari, S. Ct. of U.S., Case No. 13- 404 Dec. 2,-2013.
3Complaint, 2013-CP-31-00321, Nov. 13,2013.



‘of state and federal law, and seeks darnages of ten million dollaifs_.31 Toney named as
.Defendants LaSalle Bank National Association As Trustee for the Registered Holders of
Structured Asset Securities Corporation, Structured Asset Investment Loan Trust,
Mortgage 4Pass-Through Certiﬁcates, Series . 204-11 a/k/a AltiSource Homes>
(hereinafter “the LaSalle Defendants™); Pro 'Capital Investors; and Wayne Capell, Lee
County:‘Treasurer, and Lee County Planning and Zoning (hereinafter “the Lee County
Defendants”).33 |

On. December 13, 2013 the LaSalle Defendants removed the action to U.S.
ADistrict Court, asserting that the Lee County Defendants were fraudulently_ joined in -
order to destroy diversity..34 Seven days later, on December 20, 2013, the LaSalle
Defendants timely filed in accordance with Rules 12(b)(4)~(6) and 81(c)2)(C) ‘of the
Eederal Rules of Civil Procedure a Motion to Dismiss and for Sanctions; alleging that.
based on the prior comp_leted adjudication of the underlying foreclosure, the Complztint
should be ctismissed' under the doctrine of res judicata; and that based on a prior order
regarding possible sanctions for any further lawsuits‘ﬁled- by Toney, sanctione were
warranted:35 Attached to the Motion to Dismiss and for Sanctiens was a copy of the
Report and Recemrnendation of Magistrate Judge McCrorey and a copy of the Order and

Opinion of Chief Judge Seyntour in Case No. 3: 1»1—cv-01686-MBS'-JRM.3 6

31 Id i

32Although Toney raises certain allegations in the Complaint agamst Ocwen Loan Serv1cmg, that entity was
not named iri nor served with the Complaint.

3Complaint, 2013-CP-31-00321, Nov. 13, 2013.

3*Notice of Rémoval, 3:13-cv-03481-MBS-SVH, Dec. 13, 2013 ECF 1,

3ZMo'non to Dismiss and for Sanctions, 3:13- cv-03481 MBS SVH, Dec. 20, 2013, ECF 5.

*d :



On January 3, 2014 Tdney filed a motion to remand.’” On January 20, 2014 the
LaSalle Defendants filed an Amended Motion tp Dismiss a:nd.for Sanctions (hereinafter k
i“Ame_nvded Motion to Dismiss™), arguing that in addition to the res judicéta érgument, the
action should be dismissed for failure to state a claim upon which relief can be granted.*®
On March li, 2014'the Magistrate iss:ued a Report and Recommendation to re_rhand to .
state couﬁ, stating, “If the district judge accepts this recommendation, all other motions
pending in this action will be included inthe remand fér state court disposition.”
(Emphasis addéd.)” E

On Adtgust 4,‘ 2014 the U.S. District Judge adopted the Report and
Recommendation and granted Toney’s Motion to Remand, ﬁnding\ that Toney had at
least a possibility of recoveriﬁg against the Lee County Defendants, and thus they were
_properly joined.*® A certified copy of the; Remand Ofder .was served on the Clerk of
Court for Lee County.* -

Oﬁ September 25, 2014 Toney filed a Motion for Defaulﬁ against the LaSalle
Defendants.*” On November 20, 2014 the La‘Sallq Defendants filed a renewed Motion to
Disfniss, attaching a copy of the earlier, timely-filed Motion to Dismiss filed in the
federal court acti_on.43 On December 1, 2014 the LaSalle Defendants filed a Response in
' Oppositién to Plaintiff’s Motion for Default and Secénd Amended Motion to Dismiss and

for Sanctions.* Eventually all pen_ding motions by the parties were set to be heard by

-*"Motion to Remand, 3:13-cv-03481-MBS-SVH, Jan. 3, 2014, ECF 20.
8 Amended Motion to Dismiss, 3:13-cv-03481-MBS-SVH, Jan. 20, 2014, ECF 44.
" "*Report and Recommendation, 3:13-cv-03481-MBS-SVH, ECF 59.
“0rder, 3:13-cv-03481-MBS-SVH, August 4, 2014, ECF 64.
41Emall from Mary Deal to James Davis, 3:13-cv-03481-MBS-SVH, Aug. 5, 2014, ECF No. 67.
. “Motion for Default, 2013-CP-31-00321, Sept. 25, 2014.
“*Motion to Dismiss, 2013-CP-31-00321, Nov. 20, 2014.
“Response in Opposition to Plaintiff’s Motion for Default and Second Amended Motion to Dismiss and for
Sanctions, 2013-CP-31-00321, Dec. 1, 2014, .



The Honorable Circuit judge Clifton Newman on Ndvernber 30, 2015 (the “November
Hearing”™), and the hearing began that afternoon in Bishepv-iflle, with Defendents’ counsel '
and Toney in attendan‘ce.45

At the heanng, Toney argued for the first tlme that attorneys Paul M. Fata,
c.ounsel for the Lee County Defendants and Sean A. O’ Connor counsel for the LaSalle
Defendants, should be disqualiﬁed46 and also that she was entitled to a default judgment
against tne LaSalle Defendants. After hearing argument, the court denied the motion to
' di'squalify Defendants’ counsel*’ and requested from counsel for the LaSalle Defendants
‘an additional memorandum regarding the issue of whether a properly filed motion to
dismis.s in federal court prior to remand must be re-filed again with the state court after
rernand in order to avoid a default.*® The supplemental memorandum was filed on behalf
of the LaSalle Defendants on December 7, 2015.* The court then took a recess. and
.advi_sed all parties in attendance that the hearing would resume at.2:30 p-m. that same

50

~day.”” Attorneys Fata and O’Connor returned after the recess, but Toney did not. The -

court then instructed Defendants’ counsel to submit proposed orders and adjourned the
hearing.”! The following morning, on December 1, 2015 (the “December Hearing”), with
no resumption of the hearing having been scheduled, Toney appeared in court, where, in

response to Judge Newman’s inquiry, she stated she had become ill the prior dey and had

gone to a health care facility.>

“Transcript of Hearing, 2013-CP-31-00321, November 30, 2015. -

*Nov. 30, 2015 Hearing Transcr., pp. 4-5.

“"Order Denying Motion to Disqualify Attorneys Fata and O’Connor, 2013-CP-31-00321, Feb. 4, 2016.
*Nov. 30,2015 Hearmg Transcr., p. 54.

49Supplemental Memorandum in Opposition to Plamtlffs Motion for Default Judgment 2013-CP-31-
00321, Dec. 7, 2015.

®Nov. 30, 2015 Hearing Transcr., pp 52-53.

1d., p. 56.

L, , Pp- 56-57.



Eventually the hearing was s-c.heduled to be resumed on March 30, 2016, (the -
‘;March Hearing™) with due noti.ce to all parties.-53. Toney did not appear for this heariné. _
She did not file a motion fof continuance dr any other motion relating to her absence, but
instead sent emails ‘to the court the morning of the heafing, asking to Abe. excused from -
atténding and requesting anotiléf contin-uance.? The cc.>urt feceived the emails but
prdceeded With the hearing withoﬁt Toney p_resent:5 >

At this hearing, the court advised counsel for'the LaSalle Defendants and the Lee |
County Defendants that after thé November 30, 2015 hearing, he had called into court the
person from the health facility Toney had checked into on November 30, 2015, to
B invéstigate Toney’s statements to the cdﬁrt that she had become il The witness
testified that she was not able to diégnose any illness nor would. she have signed the
medical note at Toney’s request had she known it waé to be used as an excuse for
_absence from court.’’

Relying on S.C. Supreme Court Adminjstrétive Order No. 2015-09-10-01, which
permits the court to rule on pending motions wifhout oral argument where briefs have
been submitted, the court held that it could rule on the rriotions’_ without oral argument -
from Toney, as she had made severallﬁlings in regard to all the pending motions.’® The
court further noted prerous instances of 'Toney haviﬁg repeatedly sought continuances,
postponemehté and delays in the case b‘ase;d upon tenuous and uncorroborated as‘sertionsl,

and found that Tonéy’s overall conduct had deménstratéd a propensity and a pattern of

>Notice of Hearing in Civil Action No. 2013-CP-31-00321, filed March 15, 2016

*Toney emails to Court requesting continuance of March 30, 2016 hearing, dated March 30, 2016.
55Transcrlp’t of Hearing, Case No. 2013-CP-31-00321, March 30, 2016, p. 3; Order Granting the Motion to
Dismiss of Defendant U.S. Bank, Granting the Motion for Summary Judgment of Defendant Lee County,
and Denying All Motions of Laura Toney, 2013-CP-31-00321, July 11, 2016, p. 7. ,
**March 30, 2016 Hearing Transcr., pp. 6-7; Order Granting Defendants Motions, July 11, 2016, p. 9.

. *"March 30, 2016 Hearing Transcr., p. 7.

**March 30, 2016 Hearmg Transcr., p 37-38; Order Grantmg Defendants’ Motions, July 11, 2016 p. 9.
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" abuse 6f the court system and that her priof sfatemerl-ts in ‘.that regard had not. been
credible.” | |

After hearing argument from Defenciants’ counsel, fhe court orally denied
Toney’s motion for default against the LaSalle Defend’ants.and granted the LaSall‘e.
Defendants’ motion to dismiss based on res judicata grounds.®’ ‘T‘he court then stated it
would give Toney 15 days after seérvice of the propbsed order to file a response,61 which
Toney did on May 20, 20‘16.-62 The Acourt’s written Order on all outstanding motions was
filed on Jlu1y> 11, .2016 (hereinafter referred to as the “Order Granting Deféndants’
~ Motions™). It deriiedA Toney’s motion for default against the LaSalle Defendants and
granted the LaSalle Defendants’ mdtion to dismiss on res judi;:ata grounds.®® The Order
Granting Defendants’ Motions further found, among other things, that removal was
timeiy, that the LaSalle Defendants had timely filed a Motion to Dismiss as a responsive
pleading, and that the LaSélle Defendants were under no obligation to re-file the Motion
to Dismiss in state court afte_r the case was remanded.®* |

Toney filed a Motion fbr Reconsideration, in which she argued‘that Judgé
- Newman should have recused himself, that there was a motiqn to aismiss and Rule 11
motion still pending, and that the LaS'alle Defendants failed to file a timely Answer in
staté or federal court, again ignoring the LaSalle Defendants’ timely filed Motion to
_'Dismiss in accordance with Rule 81(c)(2)(C) of the F ederél Rules of Civil Procedure, andl _

arguing that because the Motion to Dismiss was filed in federal court on December 20,

March 30, 2016 Hearing Transcr., p. 37; Order Granting Defendants’ Motiors, July 11, 2016, pp. 8- 9.
%*March 30, 2016 Hearing Transcr., pp. 37, 40; Order Granting Defendants’ Motions, July 11 2016
$'March 30, 2016 Hearing Transcr., p. 39.

_(’ZMemorandum in Support of the Plaintiff’s Motion for Default and Opposition to the Defendant’s Motion
to Dismiss and Motion for Sanctions Under Rule 11 in Civil Action No. 2013-CP-31-00321, filed May 20,
2016; Second Motion to Recuse in Civil Action No. 2013-CP-31-00321, filed May 20, 2016.

: 63'Order Granting Defendants’ Motions, July 11, 2016, p. 11-13, 17-22.

%1d, p. 17-22.
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2013, 37 days after the state court action was filed, it lwas ur_1timely, notwithstanding hér
acknowledgment that the case wﬁs timely remov.éd‘ to federal court on December 13, '
2013, thirty days after suit was filed in state court.” The LaSalle Defendants ﬁled a
response to the Motion for Reconsideration on Jul& 20, 2016 outlining how it failed to
raise any new issues which had not already been presented to tile court and addressed in
fhe Order Granting Defendants’ Motions.*® On July .26, 2016, Tone}'f filed an Amended
Motion for Reconsiderétioh, arguing that the- March 30, 2016 hearing should not have'
gone forward because she was unavaila‘ble. The court denied the Aniended Motion for
Reconsideration on August 29, 2016.5” On September 19, 2016 Toney filed a Notice of
“Appeal to this court.®

On March 16, 2017 Toney filed her “berected Initial Brief,” in which she
purports to assert four assignments of error based on her table of contents headings, all of
which on their face fail to address the court’s rulings as contained in the Order Granting
Defendaﬁts’ Motions and the Ofder Denying Plaintiff’s Motion forz Reconsideration. In
substance the table of contents headings assert as follows:

1. Becausé the Appellant ‘did not receive a Letter of

Acceleration, the foreclosure did not follow the
foreclosure laws of South Carolina.

2. Because the attorney committed fraud on the court, the
Appellant should have been granted a new trial.

3. Because the attorney for the respondents did not enter
an Order of Appearance, the case should have been
dismissed. :

"$>Motion for Reconsideration, 2013-CP-31-00321, July 20, 2016.

66Response to Motion for Reconsideration, 2013-CP-31-00321, July 20, 2016.

’Order Denying Amended Motion for Reconsideration, 2013-CP-31-00321, Aug. 29, 2016.
%®Notice of Appeal, 2013-CP-31-00321, Sept. 19, 2016.
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4. Because the Appellant did not get an opportunity to
present her case, her due process was violated.%

I noticeable contrast to the headings contained in her table of contents, however,
Toney’s brief itself argues only three issues:

1. Did the trial judge err in holding an ex-parte hearing
when the Plaintiff was admitted into the hospital for-a
serious illness and notified the courts?

2. Did the trial judge err in ruling that the defendant did .
not have to file in state court after remand even if the
defendant did not file a timely answer in state or federal
court?-

3. Did the trial judge err in allowing the attorney for the
respondents to continue representation after the court
was notified that the attorney was reprimanded by the
commission- on lawyer conduct for conflict of
interest?”

In this Initial Brief the LaSalle Defendants will address only Toney’s first and
second arguments on appeal, as her third argument concerns exclusively the Lee County -

Defendants and Attorney Fata.

% Appellant’s Corrected Initial Brief, March 16, 2017, p. 2.
"Appellant’s Corrected Initial Brief, March 16, 2017, p. 12-22.

N
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STANDARD OF REVIEW

This Court should examine the denial of Toney’s request_for a g:ontinuanc'e under
the abuse of discretion standard. “The granting of a motion for a continuance is withih
the spund discretion of the trial court and will not be disturbed absent a clear showing of
an abuse of discrétion. Reversals for the denial of a continuance afe about as rare as the
proverbial hens’ teet (.’5 State v. Colden, 641 S.E.2d 912, 916 (S.C. Ct. App. 2007)
(citations orﬁiﬁed). Whether holding_a duly noticed hearing in the absence of one of the
‘pafties after the denial of a ?equés't fér a continuance constituteé an ex parte h'eéring isa
question of law. “[T]his Court re\}ie\;vs questions of law de novo.” Lambries v. Saluda
County Council, 409 S.C. 1-, 7,760 S.E.2d 78-5, 788(2014).

Similarly, “[d]etermining the proper interpretation of a statute is a question of law
Lo d. Thus, the de novo standard of review is also applied to the issues of whether
the motion to dismiss was timely filed under Federal Rule of Civil Procedure 81(c)(2)
and whefher the trial ck;urt properly-considered the motion to dismiss that was filed in the -

" federal court befpre remand. Id.

ARGUMENT

I The trial judge did not err in proceeding with a duly noticed hearing in the
. absence of Plaintiff, and properly denied Plaintiff’s request for continuance,.
where Plaintiff was given notice and opportunity to be heard both at the -
hearing and after the hearing, and her previous history of vague and
unsupported excuses of illness was insufficient to warrant re-scheduling the
hearing.

Contrary to Toney’s argument, the trial judge did not conduct an improper ex-
parte hearing. Toney was given proper notice and opportunity to be heard at two
separate hearings. At the November hearing, she did not return to court after a short

 break despite the judge’s clear instruction for all to do so; instead she failed to appear,
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presenting what was later ‘confirmed by the court to bé a spurious excuse of an alleged
medical condition. At the subseciuent March hearing, once again proberly noticed, which.
provided Tone); a second op1>)0rtu1-1ity to be heard, she once again failed to appear. She.
filed no motion and offered no valid justiﬁcatién for her absence, which the court found
on t_he re(-:ord-to be the lateét in a series of abusive contrivances by Toney in an effort to
cause delay and avoid adjudication. Based on this pattern of misconduct by Toney; the
éourt was justified in refusing to continue the March Heaﬁng and conducting it ‘in her
absence. Thus, thi__s Court should reject Toﬁey’s arguménts, and affirm.

“Generally, one who has notice and fails to appear caﬁnof complain of an ex parte
pfoceeding.” Bakala v. Bakala, 352 S.C. 612, 623, 576 S.E.2d 156, 162 (2003) (citations
omitted). When a party has notice of a(hearing and intentionally fails to apbear at the
hearing, the absent party waives any objection to potential ex parte communication. Id.
Thus, the prohibition against ex parte communications does not prevent a hearing from
going forward when a party has notice of a hearing and fails to appear to avoid the
éon'séquences of the heariﬁg. |

Here, contrary to Tohey’s argument, the trial court afforded her sufﬁc;ient due
process, and in féct, one might argue more due process than she was entitled under‘the
circumstgnées. Although she appéared and participated at the Novembér Hearing, she
failed to return after the court took a brief recess fot lunch. Toney then appeared the next |
day in court ¢laiming health issues, and advising the court that she had othef motions fha’t
- she wanted the court to consider. The Cpurt then rescheduled the heaﬁng to March 30,
2016, but Toney claimed that she would be unavailable', but without providing the couﬁ :

with any explanatioﬁ. The judge advised the parties in attendance at the March hearing
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that Toney had sent email cemmunications- that day advising tﬁat she fell ill, requiring her
hospitaliza‘tion,71 and that she requested a continuance.

The trial court then ruled that he would deny Toney’sreqﬁest for continuance
based on her' alleged illness, aﬁd in sﬁpport ‘of his decision, advised the I;artles in
_ attendance that he had contacted the clinic employee: who had previously previded Toney
twith a note regardi’ng her alleged hospitalization when she failed to re-appear at the -
November hearing. The clinic employee testified that she would not have Mﬁen Toney
.a doctor’s nete indicating that Toney was ill when she had not determined that she was,
in fact, ill, had she kno§vn it was going to be ﬁsed to get out of a court appearance. Thus, '

the trial court properly denied Toney’s motion for continuance based on a pattern of
abuse by Ms. Toney which pre-dated the November hearing._
In addition, the court advised that in reachiﬁg his decision to move forward with
the hearing on the pending motions, he was relying on a new pilot program pursuant to-
S.C. Supreme Court Administrative Order No. 2015-09-10-01, that allows judges to rule
on motions without a hearing, te streamline theé dockets and meve cases. F iﬁally, the trial
- ‘court ;gave Toney an additionally fifteen days te submit any additional written materials.
she wanfed in support of her position, which she did; Thus, Toney was given equal
opportunity to be heard because the trial court received and considered all filings made
by Toney.

By giving her an additional fifteen days to submit written briefings, the trial court

geve Tone'y more then ample opportunity to be heard than she was entitled. Thus, she

suffered no prejudice, and without prejud1ce the tnal court’s ruling cannot be overturned

even in the case of ex parte commumcatlons Bakala, 352 S.C. at 623, 576 S E.2d at 162
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(“[A]lthough ex parte contacts are strongiy disfavored, brejudice must be shown to obtain
a reversal on this ground.” (citing Ellis v. Procter and Gamble Distrib. Co., 315 S.C. 283,
433 S.E.2d 856 (1993); Burgess v. Stern, 311 SC 326, 428 S.E.2d 880 (1993))).
Becéuse Tonéy 'was. given sufficient notice and opportunity to be .heard, ¢xhibited a
pattern of suspect excuses to delay the case, intentionally failed to return to a hearing
after recess, skipped the rescheduled hearing entirely with no valid jus_tiﬁ(_:ation, and has
failed to show prejudice, this Court should reject her -argument regarding ex pa_rfe
communications, and affirm the Order granting LaSalle Defendants’ motion to-dismiss.
II. The trial judge correctly denied Plaintiff’s motion for'-default against the

LaSalle Defendants and ruled that the LaSalle Defendants did not have to re-

file their Motion to Dismiss in state court after remand when it was timely filed

in federal court pursuant to the rules of procedure and the federal court’s
order.

Although Toney frames her second issue as whether the trial court erred in ruling
that LaSalle did not have to file a responsive pleading in state court after the remand from
fedéral court, her argument makes it clear that.she believes that LaSalle éhould have_ been
. defaulted for failure to timely file an Aﬁswer in the federal court after removal. Toney’s -,

argument that LaSalle did not timely defend in federal court is belied By the facts..‘ of this-

~ case that show that the LaSalle Defendants timely filed a Mo‘;ion to bismiss in federal
court. Moféover, LaSalle was not required to refile its motion té dismiss in state court
after remand, a fact that is supported by both thé case law as well as the federal couﬁ’-é
ruling that all federal court ﬁlings_Would travel back to state cquﬁ after rémand. Thus,
this Court should fej ect Toney’s axguments; and affirm the dismissal of the case. -

Much of Toney’s argument section is not afgument at all, but rather just quotihg

the case of Limeliouse v. Hulsey, 397 S.C. 49, 723 S.E.2d 211 (Ct. App. 2011), rev'd, 404

S.C. 93, 744 S.E.2d 566 (2013). In Limehouse, a case was removed to federal c':ourtv and
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then subsequently remanded._ The defendants, thinking the thirty-day period to answer
began anew after remand, failed to answer, and a default was entered against them. Id.,
397 S.C. at 59. 723 S.E.2d at 216. The Court of Appeals of South Carolina declined ;o
adopt a rule that a defendant gets a fresh thirty days after remand to answer. Id., at 397
S. C at 68 723 S.E.2d at 221. The Court of Appeals found that default was proper
because no matter whether it adopted a rule that the removal tolled the time remaining to
- answer under South Carolina law or whether the removing party subjected itself to the
shorter deadline of Federal Rule of Civil Procedure 81(c)(2), the defendant failed to
answer until even the more liberal .deadline had expired. Id., at 397 S.C. at 69; 723 /
S.E.2d at 222.7 |
| However, Limehouse is distinguishable from this case because the defendant in
Limehouse failed to file any'defensive pleading or motion in the»federal court before
remand. Here, the LaSalle Defendants timely filed a motion to dismiss in Federal court.
Thus, this Court should reject Toney’s arguments. |

Rule 12(a), SCRCP, stateé in relevant part:

A defendanr shall serve his answer within 30 days after the service of the

complaint upon him . . . ." The service of a motion permitted under this

rule alters these periods of time as follows, unless a different time is fixed

by order of the Court: (1) if the Court denies the motion or postpones its

. disposition until the trial on the merits, the responsive pleading shall be
served within 15 days after notice of the Court's action[.]

The defenses of (4) insufficiency of process, (5) insufficiency of service of -

~ process, (6) failure to state facts sufficient to constitute a cause of action, are three of the

"The-Supreme Court of South Carolina reversed, but on the limited issue that the state court did not

reacquire jurisdiction until after the federal district.court mailed the certified copy of the remand order,-
rendering the trail court proceedings void. The Supreme Court agreed that the time to file a defensive .
pleadmg did not start anew after remand
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defenses that may be raised by motion before a responsive pl'evading, under SCRCP 1'2(b), '
and were raised in this case. The federal rules provide that:- |

. After removal, ’repléading is unnecessary unless the court_' orders it. A
defendant who did not answer before removal must answer or present

. other defenses or objections under these rules within the longest of these

~ periods:

(A) 21 days after receiving--through service or otherwise--é copy of the
initial pleading stating the claim for relief;

(B) 21 days after being served with the summons for an initial pleading on
file at the time of service; or :

(C) 7 days after the notice of removal is filed.
Fed. R. Civ. P. 81(c)(2) (emphasis added).

Here, the motion to disrﬁiss was timely filed in the federal court because it was
filed within seven days of removal.” Fed. R. Civ. P. 81(c)(2)(C). The only remainihg
issue is whether the Motion to Dismiss needed to be refiled in state éourt after the
remand. Since there are no cases directly on point from the South Caroliné appellate
courts, we turn to other jurisdictions, where the overwhelming authority shows that the
Motion to Disfr;iss did not need to be refiled. |

“[Tlhe state court ordinarily receives the case in the posture it is in when
. remanded and, thu_s, a pleading filed in federal court need not be refiled in state court.”

77 CJ.S. Removal of Cases § 180. “[A] timely answer filed in district court following
timely removal of the éc:cion is sufﬁcient to prevenf a default in a state court if the case is
sﬁbséquently remgnded' f_rom district court . . . .” McKethan v. Wells 'Fargo Bank, N.A.,
- 334 Ga. App. 404, 408, 779 S.E.2d 671, 675 (2015‘) (citing Teamsters Local 515 v.-
R-oadbz{ilders, Inc. of Tennessée, 249 Ga. 418, 421,291 S.E.2d 69'8-,' 701 (1982) ovérruled

on other grounds by Shi’e_lds v. Gish, 280 Ga. 556, 629 S.E2d 244 (2006)); accord
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' Draper v Reynolds, V278' Ga. App. -401, 402, 629 S.E.2d 476, 478 (2006); Fqlls,v. ,
Goldmon Sachs Trust Co., N.A., No. 5:16-CV—740—FL, 2017‘-WL 1628885, at *5
| (EDN.C. May 1, 2017) (“[Tlhe cases cited reﬂ’ect the undisputed proposition 'that-_ |
documents timcly filed in federai court prior to remand must be giVen effect in the scme
proceediilg once remanded -to state court.” (emphasis Vadded)- (citing McKethan, 779
SE2dat 674)). | | o o

- The Court of Special Appeals of _Maryland 'acknowlcdged .that recognizihg
| pléadin_gsﬁled in federal court in a removed Case. after it is rc‘mandeti liack to state court - |
has been the trend ever lsincé the federal removal statutes were changed to remove a state .

court’s jurisdiction to proceed once a removal petition is filed. Swarey v. Stephenson,

-

222_ Md. -App. 65, 90, 112 A.3d 534, 549 (2015) (collecting cases from multiple
jurisdictions). Additionally, the Supreme Court of New Hampshirc -__aptly cxplained the
poiicy consideration for giving effect to. pleadings and motions ﬁled. iri federgl court
before remand to state court:-

Several policy considerations support giving effect to pleadings filed in
federal court before remand to state court. The first is judicial efficiency
and economy. Laguna Vill, Inc. v. Laborers' Int'l Union of N. Am., 35
Cal. 3d 174, 181, 672 P.2d 882, 886 (1983). A state court's acceptance of
federal pleadings in such circumstances “avoid[s] the needless waste of
time, effort and expense which would result from requiring counsel to
duplicate in [state] court their actions ....in the federal court.” Edward
Hansen, Inc. v. Kearny Post Office Assocs., 166 N.J. Super. 161, 169, 399
A.2d 319, 323 (Ch. Div. 1979). The second is fairness: giving effect to a-
federal court pleading is not unfair to an opposing party when that party
has been fully apprised of the federal court proceedings and of the remand
to state court. See Laguna Vill, 197 Cal.Rptr. 99, 672 P.2d at 886. The
third is the policy of avoiding forfeiture of claims and resolving them.on
the merits. Id.; see Lewellyn v. Follansbee, 94 N.H. 111, 114, 47 A2d572 .
(1946). The final policy is comity: “Most essentially, federal and state -
- courts are complementary systems for administering justice in our
Nation[;] [c]ooperation and comity, not competition and conflict are
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essential in the federal design.” Ruhrgas AG v. Marathon Oil Cb., 526
U.S. 574,586, 119 S.Ct. 1563, 143 L.Ed.2d 760 (1999).

State v. Hess- Cofp., 159 N.H. |256, 262, 982 A.2d 388, 393 (2009) (alterations in
original).
Some states have adbpted a rule requiring a p'iaintiff to file a liét of all the
“documents filed in.federal court Vthat are to be -adopted in state court after rémand and to
provide a coﬁy of fhose documents to. the state court. See Mosby v. | W.-Anderson,v363>
S.W.3d 397, 40-0 (Mo. Ct. App. 42012)’(cit'1hg Mo. Sup. Ct. R. 55.34(b)). Hov;/éver, South .
Carolina has no such rule. |
Here, becaﬁse the motion to dismiss was timely filed in the federal court, it was
properly before the trial court as the trial court properly found. Toney Was--not prejudiced
in any way by the fact that the trial court ruled on the motion to dismiss because she was
clearly on notice of the mofion, hav.ing', been served with it before the remand to state
court, and because _the. Federal Magistrate’s Report and Recommendation_ that was .
adopted by the District Judge, stated that the motion to dismiss would be sent back to
state court. (“If the district judge accepts thi§ recommendation, all other motions pending
in this action W‘illi be iﬁcluded in the remand for state court disposition.”). Based on this
unanimous and un(’:ontrédiéted rule, thé tfial coﬁrt properly.ruled oh the motion to diSmisé
that was filed in the federal court. Furthermore;, as stated above, ‘Toney’s app_éllate
argument fails because ;th_é LaSalle Defendants timely filed the-motipn to dismiss in the'
federél court, and therefore, there was no basis for holding LaSalle in default. Thus, this

- Court should reject Toney’s arguments, and affirm.
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CONCLUSION

This Court should reject Toney’s arguments for réver;al of the disrﬁissal order
because she was not denied due process. No ex parte hearing occurred becausé Toney
_ failed to appear for the duly noticéd M;trch 2016 heaﬁng after the court 'declined to.

~ reschedule the hearing upon her request. Additiqnally, she was giveg the further
opportunity to submit written briefs after the hearing, which she did and which were
éonsidered, alleviating any potential prejudice. Finally, Toney failed to argue or show
any’prejudicé regafding any alleged ex parté h'earing. .T‘oney’s secénd argument that a
default should have been entered against the LéSalle Defendants also fails because tﬁe
LaSalle’s Defendants’ motion to dismiss was timely filed in the federal court before
remand, and the trial court properly ruled upon it without the need for the mofion to be
re—ﬁled in state court after remand. Thus, this Couft‘;e,hould reject Toney’s arguments,
and affirm. |

Respectfully submit’Fed,

FINKEL LAW FIRM LLC

4000 Faber Place Dr1ve Suite 450
North Charleston, SC 29405
Telephone: (843) 577-5640
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