The Supreme Court of South Carolina
Ex Parte: TLC Laser Eye Centers (Piedmont/Atlanta)
LLC; TLC The Laser Center (Institute), Inc., Appellants,
" In Re: John Hollman, Respondent,
V.
Dr. Jonathan Woolfson, individually; Dr. Michael A.
Campbell, individually, Optical Solutions, Inc.; and
Optical Solutions of Bluffton, LLC, Defendants,

Danielle Hollman, Respondent,

V.

Dr. Jonathan Woolfson, individually; Dr. Michael A.
Campbell, individually, Optical Solutions, Inc.; and
Optical Solutions of Bluffton, LLC, Defendants.

Appellate Case No. 2012-210888

ORDER

Pursuant to Rule 204(b) of the South Carolina Appellate Court Rules, this

appeal is hereby certified for review by the South Carolina Supreme Court.
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Upon receipt of this order, the Court of Appeals is hereby directed to forward

the case file, all records and briefs and any exhibits on file to this Court.

Columb/i;é vSouth Céifolina

December 28 /2012
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cc:
Steven Edward Buckingham
W. Howard Boyd, Jr.
Stephen R.H. Lewis

- Douglas F. Patrick

The Honorable Jenny Kitchings
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NOV £ 7
W. Howard Boyd, Jr., Esq. r2om
Steven Edward Buckingham, Esq. G Conrt .
Gallivan, White & Boyd, P.A. SC Gourt o Appeals
55 Beattie Place, Suite 1200
Greenville, SC 29601

RE: Ex Parte: TLC Laser Eye Centers (Piedmont / Atlanta) LLC; TLC The Laser
Center (Institute), Inc. - IN RE: John Hollman vs. Dr. Jonathan Woolfson,
individually; Dr. Michael A. Campbell, individually; Optical Solutions, Inc.;
and Optical Solutions of Bluffton, LLC

Danielle Hollman v. Dr. Jonathan Woolfson, individually; Dr. Michael A.
Campbell, individually; Optical Solutions, Inc.; and Optical Solutions of
Bluffton, LLC

Appellate Case No. 2012-210888
Gentlemen:

As we discussed on the telephone today, it is my understanding that you have no
objection to our submitting supplemental materials to be included in the Record on Appeal in the
above-referenced matter. It is further my understanding that your consent is conditioned on the
supplemental materials being materials we have cited and argued in our brief and that no new
additional materials would be supplemented which would require additional argument by TLC.

Since Rule 212(b) of the S.C. Appellate Court Rules requires written consent of all
attorneys of record, I would ask that if this letter conforms to your understanding of our
agreement, you sign below where indicated so I can submit the same to the Court of Appeals
with the supplemental materials. ‘



November 16, 2012
Page Two

1 appreciate your cooperation in this regard, and, should you have any questions or
~ concerns, please do not hesitate to contact me.

Sincerely,

COVINGTO , PATRICK, HAGINS

SRHL.:dcs
cc:  Douglas F. Patrick

James W. Fayssoux, Jr.
Paul Landis
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W. Howard Boyd Jr.
_S;even Edward Buckingham
*Counsel for Appellants

CovingToN; Patrick, HaGins, STERN, LEwts, PA. -



CoVINGTON, Patrick, HAGINS, STERN & Lewis, PA.

Eugene C. Covington, Jr. : ’ 211 Pettigru Street (29601) 864.242.9000
Douglas E Patrick : ' P O. Box 2343 : 864.233.9777 Fax
John A. Hagins, Jr.* Greenville, SC 29602 1.800.849.2988
T. S. Stern, Jr. . www.covpatlaw.com

Stephen R. H. Lewis

- Writer’s Direct E-Mail: Slewis@covpatlaw.com
*Of Counsel Direct Dial: (864) 240-5518

November 26, 2012

The Honorable Jenny Abbott Kitchings
Clerk of Coutt, S.C. Coutt of Appeals
1205 Pendleton Street

Columbia, SC 29201

RE: Ex Parte TLC Laser Eye Centers (Piedmont/Atlanta) LLC; and
TLC The Laser Center (Institute), Inc., Intervenor

In re: John Hollman v. Dr. Jonathan Woolfson, et al.
-AND -
In re: Danielle Hollman v. Dr. Jonathan Woolfson, et al,
Appellate Case No. 2012-210888
_Dear Ms. Kitchings:
Please find enclosed the original and fourteen (14) copies of the Supplemental Record on
Appeal and Proof of Delivery on opposing counsel which we hereby submit to your office. By
copy of this letter, we also serve a copy of the same upon opposing counsel.
Also enclosed is an original letter dated November 16, 2012, which has been signed by
Howard Boyd on behalf of the Appellants consenting to the submission of the supplemental

materials.

Should you have any quesuons or concerns or need anything further, please do not hesitate
to contact me or Deborah Scott in my office.

Sincerely,

COVINGTON, PATRICK, HAGINS,

SRHI.:dcs
Enclosures

cc: W. Howard Boyd, Jr. %RC gﬂ E W @?‘E.)

Steven E. Buckingham
Douglas F. Patrick NOV 2 7 2012

SC Court of Appeals



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Edward W. Miller, Circuit Court Judge

RFﬁmvm

NOV 19 2012

Appellate Case No. 2012-210888
SC Court o Agpeals
Ex parte TLC Laser Eye Centers (Piedmont/Atlanta) LLC; and
TLC The Laser Center (Institute), Inc., Intervenor ...................... Appellants,
In re: John HOMAN «...ovoveeeeeeee oo Respondent
V.
Dr. Jonathan Woolfson, Individually; Dr. Michael A. Campbell,
Individually; Optical Solutions, Inc.; and Optical Solutions of
Bluffton, LLC ... SOTRPPRN FOT Defendants.
In re: Danielle Hollman ..., Respondent,

Dr. Jonathan Woolfson, Individually; Dr. Michael A. Campbell,
Individually; Optical Solutions, Inc.; and Optical Solutions of
Bluffton, LLC ... Defendants.



RESPONDENTS’ RETURN TO APPELLANTS’ MOTION FOR THE
APPELLATE COURT TO ADOPT THE PROTECTIVE ORDER OF
NOVEMBER 14, 2008

Douglas F. Patrick, S.C. Bar #04358

Stephen R.H. Lewis, S.C. Bar #12947
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TO: THE HONORABLE JUDGES OF THE SOUTH CAROLINA
COURT OF APPEALS

Seldom in the course of litigation---trial or appellate---is there a defining
moment where a litigant’s entire case is destroyed by its own conduct. Appellants’
Motion for Appellate Court adoption of the trial court’s November 14, 2008
Protective Order is that rare case.’

At first glance, the motion makes no sense. At the heart of Appellants’ appeal
is their desire to have this Court overturn the lower court’s interpretation of its own
Protective Order. So what order do they seek to have adopted - the lower court’s
interpretation, their own interpretation or another interpretation to be determined in
the future if this Court remands the case to enter an order on Appellants’
reconsideration motion? Not surprisingly, the motion is silent on this issue. Other
issues exist. For example: How, why, or could this court adopt a Protective Order
when the Appellants are seeking to haQe the lower court’s interpretation overturned?
While this court most likely will not get to these issues in light of its preliminary
issues relating to the timeliness of the appeal, isn’t this proposal putting the horse
before the cart? Should not this court interpret the order, if necessary, before it
endorses the same?

Not only does the current motion make no sense but its timing is suspect but
for reasons that disclose further TLC’s quandary in trying to hoist an illogical
position on this court. If the Appellants really believed that the protective order

protected all things and all discovery then they should have filed a motion prior to the

! At the outset, it should be noted that although Appellants’ motion is inappropriate no matter when
filed, it is remarkable and telling that Appellants did not file this Motion in April 2012 when they
initiated this appeal.



designation of the record seeking to seal the record. Why did they choose not to do
this? The answer is simple. To do that would have required Appellants to specify with
particularity all items they sought to protect under their definition of the protective
order. Since their real motive is to insulate themself from their wrongful conduct, this
would have required them to try to protect items were produced voluntarily before the
protective and items post protective order that they never sought to seal in the lower
court proceeding. This would have exposed the absurdity of their position.
Appellants have been careful in their briefs to never really say what its interpretation
of the protective order would specifically cover, because they hope to get from this
court a ruling that insulates wrongful conduct. The procedural highjinxs of filing this
motion is conduct speaking louder than words.

The answers to the questions raised herein lie in the fundamental truth behind
the well-known proverb: “Actions speak louder than words.” In their briefs,
Appellants appear to be asking this Court to adopt an interpretation of the Protective
Order that would provide a cloak of secrecy to their wrongful conduct by making off
limits all of Plaintiff’s/Respondent’s discovery in the Hollman case. But, incredibly,
Appellants have litigated two state court cases, one federal court case, made
arguments in open court, and filed a Transcript of Record that is a matter of public
record, and is replete with documents violative of their proposed interpretation.
Either Appellants don’t believe their own position or, by their conduct, have engaged
in more egregious/intentional violations of th¢ Protective Order than they have

claimed to have occurred at the hands of the Plaintiffs/Respondents.



A brief history will shed light on Appellants’ “Catch 22" self-imposed
predicament. In the Hollman case, the Plaintiff was a TLC LASIK surgery patient
who had pre-existing eye conditions (keratoconus) that made surgery an act of
malpractice. Unknown to the patient, but known to the Appellants, the surgery
caused an eye condition that was incurable and unstoppable (ectasia).

When Hollman filed suit, initial discovery revealed that Hoilman was not an
isolated case and that TLC had engaged in widespread LASIK surgeries on patients
with identical pre-surgery contraindications.  Discovery also disclosed that
Appellants’ response to their wholesale malpractice was the creation of a complex
system to avoid responsibility where these injured patients were identified, diagnosed,
and carefully monitored without disclosing to the patients their condition or cause.
The result was the formation of a secret database which contained crucial medical
information/diagnosis that was different from the patient’s actual medical records.
When Hollman discovered the existence of this database, the court required its
production and allowed discovery into its creation, purpose, existence and use.
Recognizing that the database and its discovery would involve disclosure of sensitive
medical information of other patients, the court (and thé parties) put in place a
Protective Order whose sole purpose was to protect third party patients’ identity while
permitting complete examination of Appellants’ flagrant and egregious conduct. (TR
334-335)

After the Protective Order, all parties, Appellants included, conformed théir
conduct in discovery to insure the privacy of third-party patients. In depositions,

database materials were redacted to exclude patient identity and witnesses were




advised to refer to patients by numerical designation. (Exhibit “A”, Deposition of Dr.
Potter, p. 222). In addition, in his initial discovery Order, Judge Few discussed in
detail why the database and other patient medical records were discoverable. In
ordering production of patient medical records, the Court identified by name those
patients but placed their names under seal. (TR 23-24). Under Appellants’
interpretation of the Protective Order, Judge Few’s entire Order should have been
sealed, but, clearly, the Court’s only concern was patient identity, and the rest of the
discovery was not subject to confidentiality. As discussed, from that point forWard,
all parties and the Court conducted the litigation under the same interpretation of the
Protective Order---keeping confidential only patient identity.

In all court filed documents where database information was discussed and
revealed, the only documents placed under seal were those in which patient names
were revealed. All of these actions conformed to paragraph 10 of the Protective
Order (TR 32-33) and to the original purpose of the Protective Order which was
specifically discussed on the record by parties counsel and Judge Few (TR 334-335).
Patient identity has always been the focus of protection by the Court.

After the Protective Order was in place, additional discovery revealed that
Appellants violated internal operating procedures to create their database/scheme’,

systematically hid crucial medical information from patients to their harm?, and to

'See SOP’s for Complex Case System (TR 862-866) and undisputed evidence of its violation (TR 595-
596)

See Hollman’s medical records (Exhibit “B”) which do not contain any diagnosis of ectasia or
causation versus TLC’s internal Complex Case document (TR 859) wherein diagnosis and cause are
documented. Also, see Affidavit of Dr. Randleman addressing similar issues as to patients Dickerson,
and Luce (Exhibit “C”) and Affidavit of Dr. Williams confirming injury to potentially 40 other patients
(names withheld per Protective Order) (Exhibit “D”).



avoid the consequence of their actions after the Hollman court permitted discovery
into its conduct, Appellants engaged in wholesale attempts to destroy the evidence.’

Late in the Hollman litigatién things began to spiral out of control for
Appellants. They were forced into bankruptcy and settled the Hollman case.
Litigation was filed in Federal Court seeking to provide to TLC database patients
their own medical information.* Lawsuits from other TLC patients facing devastating
visual problems and corneal transplantation were brought.’

As a result, Appellants decided that their best defense was to go on the
offense. After they séttled the Hollman litigation, which involved the dismissal of
Hollman’s spoliation motion and Appellants’ Sanction Motion, Appellants filed
anothér sanctions motion which was based upon a new interpretation of the Protective
Order. This interpretation was designed to prevent any disclosure of their wrongful
conduct by having all evidence returned to them so it could be destroyed. To
accomplish this, Appellants proposed a new definition of confidential health
information that would expand the Protective Order to include any discovery, pre or
post Protective Order that in any way touched on issues relating to the database or
Appellants’ conduct. In essence, Appellants attempted to engage the lower court as a
co-conspirator in their wrongful conduct. Fortunately, the lower court refused. It

reviewed the purpose and intent of creating the Protective Order, looked at the clear

’See Plaintiff/Respondent’s Spoliation Brief (Exhibit “E”). Appellant has never filed any evidence to
refute these allegations.

*Charles Benjamin “Ben” Dickerson, on behalf of himself and all others similarly situated vs. TLC The
Laser Eye Center (Institute), Inc., et al. (U.S. District Court Case #: 6:10-CV-00685-JMC)

>Charles Benjamin “Ben” Dickerson and Gale M. Dickerson vs. TLC The Laser Center (Institute), Inc.,
et al. (SC Court of Common Pleas C.A. No.: 2010-CP-23-9954) AND Michael “Chad” Luce vs. TLC
The Laser Center (Institute), Inc., et al. (SC Court of Common Pleas C.A. No.: 2010-CP-23-9956)



conduct of the parties during discovery where confidentiality was limited to patient
identity and interpreted its own Protective Order appropriately.

The matter appeared to be ended. Appellants chose.not to appeal and decided
to fight their battles in other pending cases (see Footnote 5) where disclosure and use
of the database was being pursued. However, serious setbacks in those cases caused
Appellants to rethink their strategy.® It needed to find a way to prevent discovery of
their conduct by building a wall around its wrong doing. The Hollman Protective
Order was their only avenue. They-tried to resurrect the issues and, when those
attempts were denied, filed this appeal.

In their initial brief (App Brief 33-36), Appellants attempt to vaguely define
confidential health information to include all discovery. This definition is so vague as
to lose all meaning. When Hollman, in its initial brief, gorrectly pointed out that
Appellants’ lower court conduct in both discovery and court filings supported a more
narrow interpretation of the definition of confidential health information and was in
one accord with the lower court ruling, Appellants, in their reply brief, offered the
confusing explanation that they did all they could do (reply brief 21-22). Of course,
the explanation completely ignored the provisions of the Protective Order which
established a procedure for placing confidential health information under seal
(Protective Order 10 / TR 32-33), a procedure that Appellants, Hollman, and the

court had used to protect patient identity only.

5In the Dickerson and Luce cases, TLC lost its initial Motion to Dismiss (TR 102-153). It was only

after this Order was filed that TLC began demanding that the Hollman court issue an Order denying
TLC Reconsideration Motion - a motion which ended with the dismissal of Hollman over 4 months

earlier.



Then, after all briefs were filed and its transcript of record completed,
Appellants suddenly realized the inconsistency of its appellate position. In essence,
Appellants are faced with their appellate conduct disproving its appellate words.
Appellants’ designation of the record is a filing in this Court which is a public record.
The documents filed violate their own interpretation of the Protective Order.
Appellants have filed lower court transcripts (TR 312-532), lower court briefs (TR
558-691), depositions (TR 886-889), and documents (TR 862-873) that, by their
proposed definition of confidential health information, wéuld constitute intentional
violations of the Protective Order. If Appellants truly believed their constrained
definition of confidential health information, all of these documents should have been
filed under seal with the Appellate Court in accord with Protective Order provisions.
But consistent with their course of conduct during the litigation, Appellants were
adhering to the interpretation of the Protective Order intended by Judge Few and,
specifically, discussed on the record, and only sealing documents disclosing patient
identity.  Appellants never took issue with this interpretation until they needed a
broader interpretation to protect their interests in subsequent litigation. In truth,
Appellants care nothing for the rights of their patients except to use them as a
convenient shield for their conduct that harmed the very patients they claim to
protect. The current motion is a true OMG (“oh my gosh”) moment reflecting
Appellants’ recognition that its cbnduct and words are not consistent.

~ While the current motion may be a belated attempt by Appellants to get this
court’s help in extricating the Appellants from their inconsistent positions, there are

other and perhaps more illegitimate motives. Contrary to Hollman which is an ended,



inactive case, there are two active cases pending in the lower court, Charles Benjamin

“Ben” Dickerson and Gale M. Dickerson vs. TLC The Laser Center (Institute), Inc..

et al. (SC Court of Common Pleas C.A. No.: 2010-CP-23-9954) and Michael “Chad”

Luce vs. TLLC The Laser Center (Institute).-Inc., et al. (SC Court of Common Pleas

C.A. No.: 2010-CP-23-9956). In these cases, the lower court, when faced with
Appellants’ refusal to answer discovery requests concerning their internal conduct in
harming their patient and creating the now infamous database has issued a Discovery
Order requiring production of the same material produced in Hollman.” In addition,
the lower court, perhaps recognizing Appellants’ attempts to expand the Hollman
. Protective Order interpretation, has issued a Protective Order in Dickerson and Luce
which leaves no doubt over its narrow protection for patient identity only.®

This motion seeking Appellate adoption of a disputed Protective Order may
very well be an attempt by Appellants to control other iitigation and litigants by
seeking to super impose an Appellate adoption of the Hollman Protective Order over
the new Protective Order issued in Dickerson and Luce. The filing of this motion
suggests this as a possibility. Of course, the effect, if successful, would be to deny to
Dickerson and Luce their due process rights and opportunity for a fair trial.” If, in

fact, this is Appellants’ intent, it should, at the very least, have the honesty to tell this

"Discovery Order as Exhibit “F”
8Dickerson/Luce Protective Order dated 11/15/12 as Exhibit “G”

’TLC has demonstrated a rather confusing concept of due process in this litigation. In its critical
sanction motion, it attempted to sanction lawyers not involved in the Hollman case. In fact, it
attempted these sanctions without even serving these lawyers with the sanction motion. When
confronted with the due process issue, TLC responded that it just wanted to present its sanction
evidence and then the Court could rule the lawyers in the punishment. (TR 365-373)

10



Court of their intentions rather than trying to make it an unwitting ally in their scheme
of perpetual cover up.

Appellants’ motion is, at the very least, confusing. Appellants are asking this
Court to adopt a Protective Order when, in this appeal, they take issue with its
interpretation. Perhaps the confusion is explained by understanding that Appellants
find themselves in a self-imposed quandary saying one thing and doing another.
Fortunately, “Actions do speak louder than words.”

COVINGTON, PATRICK, HAGINS

STiRN & LEWIS, P.A.

D as F. Patrick, S.C. Barﬂ04358
Stephen R.H. Lewis, S.C. Bar #12947
P.O. Box 2343

Greenville, SC 29602

(864) 242-9000 Phone

November [[g 2012 (864) 233-9777 Fax
dpatrick@covpatlaw.com
Greenville, South Carolina slewis@covpatlaw.com

ATTORNEYS FOR THE RESPONDENTS
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EXHIBIT “A”



John Hollman vs. Dr. Joi.. .hon Woolfson, et al John Potter

9/24/2009

Page 222 ;
1 put it in my hand, went back in and specifically §
2 modified the notes field to make sure that I 1
3 included the operating surgeon's name in that %
4 record, because there's no drop-down box in ARMS for |
5 the surgeon, only the facility.

6 And in particular, like as an example -- And
7 I left Mr. Martin's on top because --

8 Q What I'd -- Yeah.

9 A I -- I'm sorry.
10 Q Well --

11 A I -—-— I didn't mean to say -- I left ID 34 on
12 top.
13 Q There you go. That would —--

14 A Sorry ]
15 Q —-— be better. %
16 A My -- My fault. I left --

17 Q That's okay. We can -- We can -- We'll --

18 We'll delete that 1f —-

19 A Yeah.

20 0 -- we need to.

21 A Thank you. I left ID 34 on top becéuse he

22 had actually had his original surgery in another ﬁ

23 facility with another TLC doctor.

24 Q Mm-mm.
25 A So I was trying to build the narrative here
National Court Reporters Inc. 888.800.9656

79784b62-a439-4b3b-aa68-19976b902aff



EXHIBIT “B”



Patient’s Name:__J O =0 “m@f\ : 2 - o-Ab-0  »c.

lora: 4 att 0D 05 OU _ Paremyd. _ 0.5%T AT __25%P ___1.0%C  TIME AM/PM.
1 gt Fluress OU Reveyes Used - Reveyes Refused '

Fundus Examination: _ , .
Dilated Funduscopy: 46(0 DIRECT _VdLK-.SLE Uﬁdilat‘ed f’unduséopy" —_DIRECT ___VOLK-SI

. Dilation refused: _____ Reappointed: ___/__/___
PYD  FLOATERS - @ VITREOUS CLEAR PVD  FLOATERS
. ' 0.l/6 ' CUP DISC 0.4 :
PINK  PALE ' . DISC ASSESSMENT _ CLEAR PINK _PALE

>

W  INDISTINCT

DISTINCT  INDISTINCT

%&n\ﬂ‘

. <% % @ >2/3" 23 >2/3
____RPEDisp _____DRUSEN' CLEAR. —_RPE .Disp —DRUSEN
L/B  S/B (Pov re s s
_lFLATIINTAC!‘ ._T_._LA'FT-lCE . — FLAT/INTACT - __LATHCE
" Physical Examination: Prob. _t'ocfus_ed (l1 ) Expahded Prab. chused {6-8): ___ D.etailedv(>9): — Comp.ﬂ (atl):

Mamfest Refractlon.

o tlas 3502 0T 200571 Add:___ o
0s: _+03F5—|.5D XD 20035 Addi___ PTy* -
Medical Decision Making: . A-Assessment of Data and Plan o .
“inal RX: SPH CYL AXIS -.PRISM ADD Contact Lens Lens brder: .___.Boxes ) __Trials
0D: AN — AN Contact Type:__ : .
0s: NA<T1T T Contact RX: OD:
+1.35-3. 50)(,6?" ‘w/ 1,;: : - 08
103 )11 . . . -
+o-¥35- 1 5‘ DX .
Diagnoses: |[,.¢.mu ) \ Management Options: -
cCHP ou] Ig! Leeem
‘- 5. P‘\"i“ P .f., 7L~ Prede—-f

_E_‘_Wh Necded ~ otk Loeik? 3. :@+C- 1N L”(SO(W

o Notes/Drawings/Follow-up/CL Check:
Dr. end time: : ‘am pm  Total Dr./Pt. face to’ face time____minutes.
Time spent in counselmg/coordmahon of care _ ____minutes

Patient tion :
TFold side effects of dilation \/ Patlentl Parent told of plan _g_/éwen MydSpecs __Letter sent to'MD
tnstructions: _ :
Dr. Michael A.Campbell | = 6 @V/L% 841
G%L“Vék"') 4_ ¥/ ST oOLFSON

Priat Doctor’s Full Name Doctor’s Signature . . 0 022 License # .




EXHIBIT “C”
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) C.A. No. 2010-CP-23-
COUNTY OF GREENVILLE )

Charles Benjamin “Ben” Dickerson
and Gale M. Dickerson,

Plaintiffs,
vs. AFFIDAVIT OF
J. BRADLEY RANDLEMAN, MD
TLC Corporate

TLC The Laser Center (Institute), Inc.,
a/k/a TLC The Laser Center (Piedmont)
Inc., TLC and TLC Vision Corp.,

TLC Physicians

Jonathan Woolfson, MD, Jeffery
Machat, MD, Derek P. Van Veen, OD,
and Cynthia Wike Yeager, OD, David
Kohler, OD, and David C. Eldridge, OD,

TLC Manapement

Brian Andrew, Esq., Stacey Anne
Lerum, Bob May, Esq., and John Potter,
MD,

Defendants.

St Nt Nt it S Nt it St md Nt wtt it st St “wwt g st gt w st wt “wwt vt ‘st “wtt “w st “wa’

1, J. BRADLEY RANDLEMAN, MD, being duly sworn deposes und says:
1. I am a physician engaged in the specialty of ophthalmology. My curriculum vitae is
attached as Exhibit A. Ophthalwology involves the study and treatment of the human eye and

includes surgical interventions for injuries and discases of the eye.

2. I am licensed by the State of Georgia (1999). 1am Board Certified by the American

1
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Board of Ophthalmology (2005). My board certification requires written and/or oral examinations
for certification in the area of practice and specialty (ophthalmology) about which this opinion on.
standard of care is offered.

3. I have actual professional knowledge and experience in the specialty and area of
practice (ophthalmology) in which this opinion is given, as a result of my having been regularly and
continuously engaged in the active practice of ophthalmology from 2002 through present. T have
additional training and experience beyond Residency training in comeal surgery, including LASIK
surgery, and the treatment of comneal disorders and injury including the condition known as ectasia.
Specifically, my training and experience in these areas include: 1) Residency in Ophthalmology; 2)
Fellowship in Cornea, External Diseasc, and Refractive Surgery; 3) Clinical Practice consisting of
refractive surgery, referral practice for refractive surgery complications, and corneal transplantation,
among other things; 4) Investigator in the US FDA Collagen Cross Linking Trial; and, 5) Specific
Research focusing on refractive surgery patient screening, diagnosis and management of refractive
surgery complications, with special emphasis on corneal ectasia after LASIK. A significant portion
of my practice involves the treatment of patients with post LASIK problems and, in particular, the
treatraent of patients diagnosed with kcratectasia which, by definition, is ectasia induced or caused
by LASIK surgery.

4, I have professional knowledge and experience in the specialty and area of practice
(ophthalmology) in which this opinion is given, as a result of my having been regularly engaged in
the teaching of the specialty and area of practice in question as an employed member of the faculty
of Emory University School of Medicine from 2002 through present.

5. As it relates to the opinions offered in this affidavit, I was the principal author of a
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study published in 2003 that has been widely regarded as the definitive scientific treatise on the risk
factors involving ectasia caused by LASIK surgery. Subsequent to this published article, [ have
periodically, tbrough articles and publications, updated and addressed the issue of LASIK surgery
and tbe development and treatment of surgically induced ectasia.

6. I have been asked by counsel for Ben Dickerson to provide an affidavit which
specifies at least one negligent act or omission of Mr. Dickerson’s treating physicians named as
defendants in the above-captioned action. This affidavit is limited to such purpose, is subject to
further discovery being conducted in this matter, and is not intended to be exhaustive of all opinions
I may have or develop in this matter.

7. T have been advised by counsel for Ben Dickerson that TLC maintains an internal
database which may contain additional medical information relevant to this patient. To the extent
this information exists, I have not bad access to it or reviewed it, and thercfore, the opinions
contained herein arc independent of any information which might exists in TLC’s internal files.

8. This affidavit is made pursuant to §15-36-100 of the 1976 SC Code of Laws, which
requires that this affidavit must specify at least one negligent act or omission claimed to exist and
the factual basis for each claim based on the available evidence at the time fo the filing of the
affidavit.

9. The evidence made available to me, for my review, prior to the making of this
affidavit, includes the following:

a) Medical records of Charles Benjamin Dickerson, inclusive of relevant
diagnostic tests and studies;

b) My examination and treatment of Mr. Dickerson as a patient from 2008
through present.
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10.  1have reviewed the evidence submitted to me and, based upon my expertise, as set
forth ebove, it is my opinion to reasonable degree of medical certainty that the defendant physicians
in the above-captioned action committed the following negligent acts and/or omissions which
constituted a failure to comply with the appropriate standard of care:

D Violations of standard of care involving the 1998 LASIK surgery. This
surgery was approved by the TLC screening optometrist and performed by
Dr. Jonathan Woolfson at the TLC Surgery Center in Greenville, SC:

a) Performance of LASIK surgery when the patient had abnormal
topographies and documented thin comeas. These conditions were
contraindications for the LASIK surgery performed;

b) The failure to inform the patient of the specific risk factors for
elective LASIK surgery posed by his abnormal pre-surgery
topographies and thin comeas.

2) Violations of standard of care post 1998 LASIK surgery and prior to
1999 LASIK surgery. Treatment performed by TLC optometrist at the local
surgery centers and approved by TLC optometrists at TLC Vision (USA)
Corp.:

a) The failure to diagnose and/or document the patient’s surgically
induced injuries (ectasia);

b) The recommendation to the patient to have LASIK enhanccment
surgery when he was not a candidate for surgery due to his ectasia.

3) Violations of standard of care invalving the 1999 LASIK Surgery. The
surgery was approved by TLC screening optometrist and performed by Dr.
Machat at the TLC facility in Windsor Canada:

a) The performance of LASIK surgery. The patient’s original
topographic studies pre-original LASIK combined with his post
LASIK topographical studies and his reduced comneal thickness, all
were contraindications for LASIK enhancement surgery;

b) The misinterpretation of pre-enhancement diagnostic studies
(Orbscan) as normal when these studies were abpormal and,
therefore, served as an additional contraindications to performing
LASIK enhancement surgery;

4
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4) Violations of standard of care post 1999 LASIK enhancement surgery:

A) The follow-up care through 2000 was performed by TLC optometrist
at the local TLC surgery center:

() The failure to diagnose the patient’s condition of LASIK
induced ectasia when the patient was examined on October
12, 2000; ,

(2)  The failure to inform the patient of his medical condition of
ectasia and its cause;

(3)  The failure torecommend to the patient appropriate treatroent
for his surgically induced condition of ectasia;

B) The medical review of Dickerson’s roedical information from 2005
forward was conducted by Drs. Van Veen and Potter:

(1)  The failure to diagnose the paticat’s condition of LASIK
induced ectasia when the patient’s chart was reviewed in
2005;

(2)  The failure to inform the patient of his medical condition of
ectasia and its cause;

(3)  The failure to recommend to the paticnt appropriate treatment
for the condition of ectagia;

11.  The factual basis for my opinion based upon the available evidence is:

a) Review of 1998 pre-surgery topographical maps revealed
abnormalities that substantially increased the risk of serious post
surgery complications inclusive of the development of keratectasia
(surgically caused ectasia). Specifically, central keratometry values
above 47.2 D and inferior steepening of greater than 3 diopters were
both contraindications for surgery. The findings in these
topographies were recognized in 1998 as contraindications for

surgery;

b) Review of the patient’s pre-surgery central corneal thickness
(pachymetry readings of 507 microns right eye and 506 microns left
eye. These comeal thickness represent significantly below normal
measurements which, when coupled with the abnormal topographies,
were in 1998 as contraindication for surgery;

c) A review of the informed consent documents and the
surgeon/optometrist pre-surgery consultations fails to reveal any

5
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documented discussion and/or acknowledgment of the risk factors
recited above. Therefore, the patient was not provided sufficient
information from which to make an informed decision about having
LASIK surgery, '

d) Review of the medical records from the 1998 LASIK surgeryuntil the
1999 LASIK cnhancement surgery revealed that the patient was
developing keratectasia (surgically caused ectasia);

e) A review of the topographies and orbscans taken prior to the 1999
LASIK enhancement surgery demonstrate worsening abnormalities
that, in conjunction with the pre-1998 surgery topographies, made the
patient a non-candidate for enhancement surgery,

f) In addition, the docurnented pachymetry reading pre-1999 LASIK
enbancement confirms an abnormal thinoing of the cornea as
compared with the pre-1998 comea condition. This fucther thinning
of the comea caused by the ablation and removal of corneal tissue in
the original surgery was an additional reason for the patient’s non-
candidacy for the 1999 enhancement surgery;

£) A review of the pre and post 1999 surgery records reveals that the
surgeon (Machat) documented significant diagnostic abnormalities
which were known contraindication for LASIK but failed to
appreciate the condition of the patient’s right comea and, in fact,
provided to the patient inaccurate and misleading information. This
information falsely relayed to the patient that his cornea was
appropriate for LASIK enhancement and, specifically, ruled out
conditions which the diagnostic testing confitmed the patient had
(ectasia). As a result, the patient was not capable of making an
informed decision about surgery;

h) A review of the patient’s medical records for follow-up care by TLC
optometrists in 2000 confirms the patient progressive ectasia injuries
but the records do not reflect an accurate diagnosis of this condition
nor any treatment recommendations. Therefore, there is no evidence
that the patient was informed of the severity of his condition or its
cause;

i) The review of the patient’s mcdical records shows that these records
were retrieved by Dr. Van Veen and sent to Dr. John Potter. A
review of the patient’s medical records would have confirmed the
above violations of appropriate care and the lack of notification by
TLC to the patient of his true condition and cause. This is

6
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particularly true given the significant scientific studies done from
2000-2005 concerning LASIK ectasia. The physicians’ duty upon
review of the medical records would have included prompt
notification and disclosure to the patient. If this had been done, the
documented evidence of the patient’s corneas establishes that the
patient had viable treatment options, including cross linking both eyes
which would have, most likely, arrested the progression of the
patient’s ectasia and prevented the need for corneal transplantation.

12. These violations of the standard of care have proximately caused injuries and
damages to the Plaintiff which may be summarized as:
a) Ectasia both eyes - caused by LASIK surgeries of 1998 and 1999,

b) Appropriate diagnosis and treatment options being withheld from the
patient well beyond 2005, precluding collagen cross linking treatment
for his right eye, resulting in comeal transplant surgery for the right
eye and reduced probability of success of cross linking in the left eye
arresting the progression of ectasia. Therefore, patient is at an
increased risk that his ectasia in the left eye will require comneal
transplantation surgery. As of October 2005, the patient’s
topographical studies confirm he remained a viable candidate for
treatment of and stabilization of his ectasia which, to a reasonable
degree of medical certainty, would have prevented the need for
corneal transplant surgery in both the right and left eye.

[ be/Vr s

J. éradley}iandleman, MD

SWORN to before me this |7 day of
oy, 2010

Noé?pubuc for Atlanta, Georgia ?
gﬁ&/ﬂ. W4

My Commission Expires: /7

ELLENOR J JOHNSON
Notary Publie
Gwinaett County
Siaty of Gaorgla
M ommmbn Expires Dct 11, 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
’ ) C.A. No. 2010-CP-23-
COUNTY OF GREENVILLE )
Michael (Chad) Luce,
Plaintiffs,

vs.

' AFFIDAVIT OF
TLC Corporate J. BRADLEY RANDLEMAN, MD

TLC The Laser Center (Institute), Inc.,
a/k/a TLC The Laser Center (Piedmont)
Ine., TLC and TLC Vision Corp.,

TLC Physicians

Jonathan Woolfson, MD, Detek P.
Van Veen, OD, and Cynthia Wike
Yeager, OD,

TLC Management

Brian Andrew, Esq., Stacey Anne
Lerum, Bob May, Esq., and John Potter,
MD,

Defendants.
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L J. BRADLEY RANDLEMAN, MD, being duly swom deposes and says:

1. [ am a physician engaged in the specialty of ophthalmology. My curriculum vitae is
attached as Exhibit A. Ophthalmology involves the study and treatment of the human eye and
includes surgical interventions fb.r injuries and diseases of the eye.

2. I am licensed by the State of Georgia (1999). Iam Board Certified by the American

Board of Ophthalmology (2005). My board certification requires written and/or oral examinations
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for certification in the area of practice and specialty (ophthalmology) about which this opinion on
standatd of cate is offered.

3. 1 have actual professional knowledge and experience in the specialty and area of
practice (ophthalmology) in which this opinion is given, as a result of my having been regularly and
continuously engaged in the active practice of ophthélmology from 2002 through present. I have
additional training and experience beyond Residency training in comeal surgery, including LASIK
surgery, and the treatment of corneal disorders and injury including the condition known as ectasia.
Specifically, my training and experience in these areas include: 1) Residency on Ophthalmology; 2)
Fellowship in Comea, External Disease, and Refractive Surgery; 3) Clinical Practice consisting of
refractive surgery, referral practice for refractive surgery complications, and corneal transplantation,
among otber things; 4) Investigator in the US FDA Collagen Cross Linking Trial; and, 5) Specific
Research focusing on refractive surgery patient screening, diagnosis and management of refractive
surgery complications, with special emphasis on corneal ectasia after LASIK. A significant portion
of my practice involves the treatment of patients with post LASIK problems and, in particular, the
treatment of patients diagnosed with keratectasia which, by definition, is ectasia induced or caused
by LASIK surgery.

4, I have professional knowledge and experience in the specialty and area of practice
(ophthalmology) in which this opinion is given, as a result of my having been regularly engaged in
the teaching of the specialty and area of practice in question as an employed member of the faculty
of Emory University School of Medicine from 2002 through present.

5. As it relates to the opinioas offered in this affidavit, I was the principal author of a

study published in 2003 that has been widely regarded as the definitive scientific treatise on the risk
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factors involving ectasia caused by LASIK surgery. Subsequent to this published article, I have
periodically, through articles and publications, updated and addressed the issue of LASIK surgery
and the development and treatment of surgically induced ectasia.

6. [ have been asked by counsel for Chad Luce to provide an affidavit vslrhich specifies
at Jeast one negligent act or omission of Mr. Luce’s treating physicians named as defendants in the
above-captioned action. This affidavit is limited to such purpose, is subject to further discovery
being conducted in this matter, and is not intended to be exhaustive of all opinions I may have or
develop in this matter.

7. I bave been advised by counsel for Chad Luce that TLC maintains an internal
database which may contain additional medical information relevant to this patient. To the extent
this information exists, I have not had access to it or reviewed it, and therefore, the opinjons
contained herein are independent of any information which might exists in TLC's internal files.

8. This affidavit is made pursnant to §/5-36-100 of the 1976 SC Code of Laws, which
requires that this affidavit must specify at least one negligent act or omission claimed to exist and
the factual basis for each claim based on the available evidence at the time fo the filing of the
affidavit.

9. The evidence made available to me, for my review, prior to the making of this
affidavit, includes the following:

a) Medical records of Michael (Chad) Luce, inclusive of relevant diagnostic
tests and studies;

b) My examination and treatment of Mr. Luce as a patient;

c) Affidavit of Chad Luce dated July 14, 2010.
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10.  [have reviewed the evidence submitted to me and, based upon my expertise, as set

forth above, it is my opinion to reasonable degree of medical certainty that the defendant physicians

in the above-captioned action committed the following negligent acts and/or omissions which

constituted a failure to comply with the appropriate standard of care:

Y

2)

Violations of standard of care involving the May 27, 1999 LASIK
surgery. This surgery was approved by the TLC screening optometrist and
performed by Dr. Jonathan Woolfson at the TLC Surgery Center in
Greenville, SC:

8)

b)

Performance of LASIK surgery when the patient had abnormal
topographies and documented thin comeas. These conditions were
contraindications for the LASIK surgery performed,;

Performance of LASIK when the patient had a demonstrable
worsening of his topographic findings from 1998 to 1999, which is
cvidence of keratoconus and a contraindication for LASIK;

The failure to inform the patient of the specific risk factors for
elective LASIK surgery posed by his abnormal pre-surgery
topographies and thin comneas.

Yiolations of standard of care after 1999 LASIK surgery:

A)

B)

The follow-up care through 2005 was performed by TLC optometrists
at the local TLC surgery center:

(1) The failure to inform the patient of his medical condition of
ectasia and its cause when the patient was examined 12/2003
despite the fact that the diagnosis of “ectasia” was written in
the medical record;

(2)  Thefailure to recommend to the patient appropriate treatment
for his surgically induced condition of ectasia;

The medical review of Mr. Luce’s medical information from 2005
forward was conducted by Drs. Van Veen and Potter:

(1) The failurc to diagnoss the patient’s condition of LASIK
induced ectasia when the patient’s chart was reviewed in
2005;

12/13
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(2)  The failure to inform the patient of his medical condition of
ectasia and its cause;

(3)  Thefailure to recominend to the paticnt appropriate treatment
for his surgically. induced condition of ectasia.

11.  The factual basis for my opinion bascd upon the available evidence is:

a)

b)

d)

Review of 1998 and 1999 pre-surgery topographical maps revealed
abnormalities that substantially increased the risk of serious post
surgery complications inclusive of the development of keratectasia
(surgically caused ectasia). Furthermore, there is a notable
progression (worsening) in the topographic abnormalities from 1998
to 1999; the findings in these topographies were independently
recognized in 1999 as contraindications for surgery and progression
of topographic abnormality was an additional recognized
contraindication;

A review of the informed consent documents and the
surgeon/optometrist pre-surgery consultations fails to reveal any
documented discussion and/or acknowledgment of the risk factors
recited above. Therefore, the patient was not provided sufficient
information from which to make an informed decision about having
LASIK surgery,

A review of the patient’s medical records for follow-up care by TLC
optometrists in 2003 confirms the patient progressive ectasia injuries
but the records do not reflect an accurate diagnosis of this condition
nor any treatment recommendations. Therefore, there is no evidence
that the patient was informed of the severity of his condition or its
cause;

A review of the patient’s medical records from 2/3/05 confirms that
the patient sought an enhancement and was devied due to “corneal
instability” but that the term ectasia was not used in this note,
suggesting that the true reason for the patient’s problems were being
withheld from him;

The review of the patient’s medical records shows that these records
were retrieved by Dr. Van Veen and sent to Dr. John Potter. A
review of the patient’s medical records would have confirmed the
above violations of appropriate care and the lack of notification by
TLC to the patient of his true condition and cause. This is
particularly true given the significant scientific studies done from
2000-2005 concerning LASIK ectasia. The physicians’ duty upon

5

13/13
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review of the medical records would have included prompt
notification and disclosure to the patient. If this had been done, the
documented evidence of the patient’s comneas establishes that the
patient bad viable treatment options, including cross linking both eyes
which would have, most likely, arrested the progression of the
patient’s ectasia.

12.  These violations of the standard of care have proximatcly caused injuries and

damages to the Plaintiff which may be suramarized as:

2)
b)

SWORN to before me th

Ectasia both eyes - caused by LASIK surgery of 1999;

Appropriate diagnosis and treatrent options being withheld from the
patient well beyond 2005, precluding collagen cross linking treatment
for his right eye, resulting in corneal transplant surgery for the right
cye and reduced probability of success of cross linking in the left eye
arresting the progression of ectasia. Therefore, patient js at an
increased risk that his ectasia in tbe left eye will require corneal
transplantation surgery. As of October 2005, the patient’s
topographical studies confirm he remained a viable candidate for
treatment of and stabilization of bis ectasia which, to a rcasopable
degree of medical certainty, would bhave improved the outcome of
comneal collagen cross linking

7/

3. Biradled Randleman, MD

is /7 day of
, 2010

ELLENOR 4 JoHNSON
Netaey Pybli
Gwinneit County

My Commission Expires

Public for Atlanta, geogﬁa f

State of Gaorgly '
- M Commmon Expires Det 11, 2014
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
John Hollman,
Plaintiff,
VS.
Dr. Jonathan Woolfson, et al.,

Defendants.

Danielle Hollman,
Plaintiff,
VS.
Dr. Jonathan Woolfson, et al.,

Defendants.

George E. Carter, Jr. and Jean
Carter,

Plaintiffs,
VS.
Nimmons, et al

Defendants.
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IN THE COURT OF COMMON PLEAS

AFFIDAVIT OF EXPERT WITNESS

C.A. No.: 2007-CP-23-2347

C.A. No.: 2007-CP-23-8364

C.A. No.: 2007-CP-23-7587

Bradley B. Williams, MD, being duly sworn deposes and says:

I am a board certified ophthalmologist currently practicing at Southern Eye

Associates in Greenville, South Carolina. Ophthalmology is the medical specialty which

involves the care and treatment of diseases of the eye.



| graduated from Medical University of South Carolina, College of Medicine in 1981
and completed the required specialty training in ophthalmology at Medical College of
Georgia Hospitals in 1986. | have been actively engaged in the practice of ophthalmology
since that time.

As an integral part of my practice, | began photo therapeutic refractive surgery in
1997 and progressed to LASIK surgery and continued until 2002. | am knowledgeable
concerning the standard of care in the performance of LASIK surgery, including the
standard of care in determining a patient's candidacy or suitability for LASIK procedures.
| brought the first corneal topography to Greenville, South Carolina in 1997.

| have been retained as an expert in the medical specialty of ophthalmology by
Douglas F. Patrick on behalf of John Hollman and Wally Fayssoux on behalf of George
Carter. | have reviewed the medical records of John Hollman and George Carter. Included
in these medical records were pre-surgery color topographies of Hollman's and Carter's
corneas. These topographical maps demonstrated that both patients had inferior
steepening of the corneas consistent with a diagnosis of forme fruste keratoconus. In
summary, both patients had substantially similar medical conditions. At the time of their
respective LASIK surgeries, forme fruste keratoconus was a known contraindication of
LASIK surgery and, therefore, performing LASIK on Mr. Carter on May 14, 1998 and Mr.
Holliman on July 10, 1999, November 22, 1999 and June 26, 2001 was a breach of the
standard of care.

By 1998, it was known that performing LASIK surgery on form fruste keratoconus
patients would substantially increase the risk of the patient developing loss of vision,
corneal instability and/or ectasia. Following the LASIK surgeries performed on Carter and

2



Hollman, both patients developed ectasia which was caused by the surgery.

At the request of the Plaintiffs and subject to court imposed confidentiality
requirements, | have reviewed a substantial number of medical records of patients who,
like the Plaintiffs, had LASIK surgery performed through the Defendant TLC. Although the
medical records, both pre and post surgery, were incomplete, a significant number of
patients had color pre-surgery topographies and clinical exams upon which a standard of
care opinion could be made with a reasonable degree of medical certainty.

It is my opinion that the LASIK surgery performed on the patients listed in Exhibit
A constituted a breach of the standard of care because each patient had pre-surgery
topographical findings of inferior corneal steepening consistent with forme fruste
keratoconus. Again, while the post surgery medical records are incomplete, each patient
listed in Exhibit A developed post surgery loss of vision, corneal instability or ectasia
caused by the LASIK surgery. It is my opinion that the patients listed in Exhibit A had
substantially similar pre-surgery conditions as that of Hollman and Carter, suffered
substantially similar breaches of the standard of care, namely contraindicated LASIK
surgery, and .incurred injury as a result of the surgery as did Hollman and Carter.

| have reviewed a significant number of medical records that were incomplete and/or
did not contain pre-surgery color topographies. Some of these medical charts had black
and white topographies which would prove that color topographies were performed and
should be a part of the patient’s medical record consistent with standard medical practice.
The patients listed in Exhibit B all had black and white topographies in their medical

records and all patients had post LASIK surgery injury consistent with the patients having



pre-surgery inferior corneal steepening and forme fruste keratoconus. In these patients,
the color topographies would be the best evidence to confirm the existence of pre-surgery
inferior steepening and forme fruste keratoconus and thus a breach of the standard of
care. These records may exist with the patient. In the absence of their existence a
complete history from the patient and more complete medical records, including post
surgery topographies, could permit relevant opinions on breach of standard of care, injury
and injury causation.

Finally, listed on Exhibit C are patients whose medical records are either non-
existent or so significantly incomplete that opinions could not be rendered on issues of
breach of standard of care. As in those patients listed in Exhibit B, obtaining additional
medical records and patient interviews cdu!d provide sufficient information from which

opinions as to breach of standard of care, injury and causation could be made.

(Bar-zo\u.\ W ithiormns 'mr
Bradley Williams, MD

SWORN to before me this /| 3 day of @/j\'ebmmv(}j , 20C4.

Notary Public foi South Carolina

My Commission Expires: 10/30]39!3
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IN THE COURT OF COMMON PLEAS
Case No. 2007-CP-23-2347

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

John Hollman
X Plaintiff

MOTION INFORMATION AND
CIVIL COVER SHEET

LIS

V.

>
1
>
. w

Dr. Jonathan Woolfson, etal,” ;-1

O Defendant. R SR B I Er R
Piaintiff's Attorney: Douglas F. Patrick an | Defendants’ Attorneys: Ronald G. Tate, Jr.
Stephen R.H. Lewis Howard Boyd

SC Bar No: 04359 (Patrick) / 12947 (Lewis) SC Bar No:

Address: 211 Pettigru Street, Address: P.O. Box 10589, Greenville, SC 29603

Greenville, SC 29603 Phone: (864) 271-9580; FAX: (864) 271-7502

Phone: (B64) 242-9000 Fax: (864) 233-9777 Email. tate@gwblawfirm.com

Email: dpatrick@covpatlaw.com Attorneys for Defendants TLC The Laser Center
slewis@covpatlaw.com (Institute) Inc. and TLC The Laser Eye Centers

(Piedmont/Atlanta) LL

X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS | AND 1)
O FORM MOTION, NO HEARING REQUESTED (complete SECTIONS 1l AND Iil)

SECTION I: Hearing Information
Nature of Motion: Motion for Protective Order Due to Spoliation of Evidence
Estimated Time Needed: Court Reporter Needed: 0O YES X NO

SECTION II: Motion Type
X Written motion attached

Form Motion -
| hereby/move for rehief or actiofyby the court as set forth in the attached proposed,order.
_ 2 )i

Signture of Attorney for (X Plaintifff O Defendant Date Submitted
2 V' SECTION Ill: Motion Fee
X PAID - AMOUNT - $25.00
0O EXEMPT: O Rule to Show Cause in Child or Spousal Support
(check reason) O Domestic Abuse or Abuse and Neglect
O Indigent Status O State Agency v. Indigent Party
0O Sexually Violent Predator Act O Post - Conviction Relief
" O Motion for Stay in Bankruptcy
O Motion for Publication O Motion for Execution (Rule 63, SCRCP)
O Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
0O Other: Consent Order
JUDGEIS SECTION
O Motion fee to be paid upon filing of the
attached order. JUDGE :
D Other. CODE: Date:
CLERKIS VERIFICATION
Date Filed:
Collected by:

O MOTION FEE COLLECTED:
O CONTESTED - AMOUNT DUE:




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ny 7
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" Civil Action No. 2007-CP-23-2347

John Hollman,
Plaintiff,
MOTION FOR A PROTECTIVE ORDER

DUE TO SPOLIATION OF EVIDENCE
AND MEMORANDUM IN SUPPORT

Vs.
Dr. Jonathan Woolfson, et al,

Defendants.

Danielle Hollman,
Plaintiff, Civil Action No. 2007-CP-23-8364
VS.

Dr. Jonathan Woolfson, et al,

Defendants.

PLEASE TAKE NOTICE that the Plaintiffs, by and through their undersigned counsel,

do hereby move this Court for an immediate Order to prevent further spoliation of evidence

relevant to the litigation in this matter by TLC Laser Centers, Piedmont/Atlanta LLC and TLC

The Laser Center (Institute), Inc. (hereinafter collectively referred to as “TLC”) and for sanctions

against TLC for spoliation and destruction of critical evidence to this litigation. This Motion is

based on the pleadings filed and memorandum of law incorporated herein. TLC is now a party

back in front of this Court seeking sanctions against the Plaintiffs (the merit of TLC’s Motions

for Order and Rule to Show Cause and For Sanctions is addressed in Plaintiffs’ Motion to



Enforce Settlement and For Sanctions). Since TLC has voluntarily appeared as a party before
this Court, Plaintiffs believe that due to TLC’s past undisputed conduct of intentionally
destroying evidence crucial to Plaintiffs’ case, this Court has the authority to impose sanctions
for such conduct and requests it do so based on the following grounds.

SPOLIATION OF EVIDENCE

TLC provided LASIK eye surgery to its patients. From 1998 - 2003 TLC surgeons
performed numerous LASIK surgeries on patients who had known contraindications for surgery,
namely pre-surgery keratoconus, subclinical keratoconus or forme fruste keratoconus. The
complications arising from these improper surgeries were severe. Many patients developed, as a
consequence of surgery, a condition known as ectasia. Ectasia is a progressively worsening
vision instability leading to profound vision loss which cannot be cured. To restore vision, many
patients must undergo corneal transplants.

As increasing numbers of ectasia cases were discovered, TLC embarked on a risk
management plan grounded in deceit and fraud. Essentially, (1) TLC withheld medical
information from the patient; (2) promised future medical treatment it knew not to be
appropriate; (3) délayed treatment; (4) created a separate file on its patients without their
knowledge and/or consent; (5) used the patients’ medical information against them and their
interests; and/or (6) paid for ancillary costs (glasses, contacts, examinations) under a
representation that those payments would continue for life when in fact, TLC planned to
discontinue payments when the risk posed by that patient ended. The goal of this institutional

scheme was to prevent malpractice claims from being filed within a patient’s statute of



limitation. When delay was successful, TLC would withdraw payments, abandon the patient
and/or offer nominal settlements.

In order to accomplish the goal of risk avoidance via fraud, TLC created an intricate
system to monitor and contro] patients. TLC used an existing Complex Case System to compile
data without the patient’s consent and/or knowledge. In principle, the Complex Case System
was designed to assist patients with surgery complications but its SOP required patient

notification and consent.

“...The referring doctor must obtain and provide a current signed Release of
Information..” [Excerpts of Complex Case SOP - Full Text - EXHIBIT A]

However, when TLC corrupted the Complex Case System to further its fraudulent
scheme, patient consents were not obtained and the records developed were considered non-

patient records and not for patient review.

No. Complex Case _forms are not for patients --

- o See.

So if John hollman said, I want to see my complex case form, to the extent he
might even know that there was one, but if he said, I want to see the complex case
information being submitted to the company; would TLC allow him to see that?
A: No.

[Potter Deposition: P 120, L 2-11]

Qo

In addition, TLC created a separate “Advocacy Program” for management and control of
“high risk patients”. A management level employee, Dr. John Potter, was put in charge. None of
the records created under this system were part of the patient’s medical records.

Q: — in there. But if I understand correctly, none of these e-mails sent from one
physician to the other, or from one employee — or from one person affiliated with
TLC to the other, is — is part of his medical record, they are internal
correspondence of TLC.

A: Yes.

[Potter Deposition: P 136, L 22 - P 137, L3]



These two processes contained vital information highly relevant to TLC’s scheme of
fraudulent and improper risk avoidance. For example, the diagnosis and treatment options found
in the “private files” differed from the medical information and treatment recommendations in
the patient’s medical records. Incredibly, TLC has acknowledged that from 2003 forward, the
Complex Case system and the Advocacy Program were used in anticipation of litigation -
litigation it anticipated and planned for while withholding the medical basis for claims from its

own patients.

Answer 2: TLC would clarify that the “advocacy group” to which this request refers,
: operates under TLC's in-house general counsel, and its purpose is to
Jacilitate the dissemination of legal counsel and advice in anticipation of
. litigation. '

Answer 4e:  Plaintiff’s case was never designated as a “complex case,” either as part
of the complex case process or in accordance with the Complex Case
SOP...The use of this form was for convenience purposes to report to TLC
general counsel...This document is work product created in anticipation of
litigation.
[Excerpts of Discovery Responses filed in Hollman vs. TLC, et al., CA#
2007-CP-23-2347 - Full Test - EXHIBIT B]

While discovery of documents were vigorously opposed by TLC when production was forced by
the court, those documents were literally “smoking gun” admissions.
Complex Case Form: “John Hollman...7/28/03...ectasia OU...likely keratoconus pre-
operatively. Progression of corneal irregularity - may have been increased post
operatively.” [Excerpt of Complex Case Form on John Hollman produced over
objections of TLC in Hollman v. TLC et al, CA# 2007-CP-23-2347 - Full Text EXHIBIT
¢j
Obviously, evidence of this nature is crucial to the prosecution of the Plaintiff’s cause of
action for fraud in the present litigation. However, as has been discovered in the companion

litigation filed in South Carolina Circuit Court, TLC has embarked on a “shred and delete”

campaign designed to cover its tracks.



Dr. John Potter, Vice President of Clinical Services, was assigned the task of damage

control.

A:

A:

..And we have a medical malpractice insurance provider that, you know, we have
to deal with.

We have premiums that we pay, and so general counsel in his wisdom said, Let’s
learn more about ectasia, [ want to know more. And he assigned me to do it, and
I was happy to do it. And I learned a great deal and I still use what I learned

from that project today.

[Potter Deposition: P 167, L 12-21]

According to TLC General Counsel, his function related exclusively to preparing for litigation or

avoiding litigation.

Affidavit of Brian L. Andrew:

#5.

#6.

The “advocacy group” is organized and operates under the direction and control
of the General Counsel’s office.

The “advocacy group’s” activities are carried out in anticipation of litigation...
[Excerpt of Affidavit of Brian L. Andrew in Hollman v. TLC, et al., CA# 2007-CP-
23-2347 - Full Text - EXHIBIT D]

Dr. Potter has acknowledged that from the outset he has systematically destroyed evidence.

A:

o
A:

QO ™

What I do, and have done for years, is begin a day with a folded piece of paper
like this. I'll make notes of my conversations with patients or whatever. At the
end of the day I shred this and I start over with the next day.

Why would you do that?

Well, it’s private information. It's about patients and I don’t want it to be just
lying around. So I get rid of it.

Okay. And — And so by shredding it, whatever those conversations may have
been, the documentation of those is — any documentation of that, then, is
destroyed.

Yeah.

[Potter Deposition: P78 L15-P. 79 L3]

[Relating to his pattern of conduct from 2003 - 2008]

Well, yeah, I shredded them.
Shredded what?

All the records that I had.

[Potter Deposition: P 224, L 4-8]



[Relating to his conduct in January 2008]'
The Complex Case and Advocacy data collected from patient files (medical records) and
the interaction and handling of this information by TLC representatives was kept in central

databases which were then merged into a single database.

A: ...Certainly consolidate the — certainly consolidate the — the ability to get the data
into one place...we — we still need the separation of advocacy and in complex
case.

[Webb Deposition: P 31, L 22-23; P32, L 1-2]
This database had crucial information relevant to TLC’s improper activities.

In addition to shredding documents, Dr. Potter has engaged in a systematic corruption of
this data by deleting and/or modifying thé information when its potential for production in
litigation appeared likely.

The creator of this computer data system, Alan Webb, has acknowledged that it can be
modified effectively destroying prior information without recourse, meaning that once changed,
no one could determine what those changes were. The old data could not be retrieved. In that

instance, the only evidence of modification would be a computer entry showing the last date

modified.

.

And those fields are always at the bottom of any screen of information. So they
know, or any user knows that's looking at that information when it was created
and — and who made the last modification to it.

— just wouldn't know exactly what had been modified.

And does it narrow down to the particular field that was modified?

No, it does not.

Just the record has been modified and you don’t know exactly where in the record
it's been modified.

That’s correct.

1O 2O A

e

' This action was filed by John Hollman in October 2006. Therefore, a substantial amount of Dr. Potter’s
“shredding” activity occurred when litigation was pending.
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[Webb Deposition: P 157, L 9-13; P 159, L 3-7 and 10-13]
Hollman filed this suit on October 12, 2006. The database collecting all existing data in
Complex Case and Advocacy as it relates to John Hollman was modified by Dr. John Potter on
December 2, 2006. There is no way to tell what was done.

Advocacy Table rmModified By Advocacy Table rmDateModified
Jpotter arms 12/2/2006

From October 2007 through December 2007, the scope of Hollman’s State Court case
changed dramatically. TLC had inadvertently produced emails alerting Hollman’s attorneys to
the existence of numerous similar cases and a concerted effort to manipulate patients and patient
records. This culminated in December 2007 when Hollman filed a Motion To Amend his
complaint to allege fraud and contemporaneously sought expanded discovery of other patients,
together with Complex Case and Advocacy Data.

TLC’s response was immediate. During late January 2008 through February 2008,
Dr. Potter entered the individual database on 230 patients in Advocacy and modified each in
ways impossible to trace!

Later, from June 2008 u1_1til early October 2008, this Court held hearings and orally
confirmed to all parties that the Advocacy and Complex Case Databases were discoverable. A
formal Order was entered on November 14, 2008.

Again, TLC’s response was immediate. Between the time of the first hearing and the
entry of the Order, Dr. Potter entered the individual databases on 344 additional patients in
Advocacy and modified each in ways impossible to trace! Over 95% of these changes were

done over a two day period!




In total 574 databases on individual patiet;ts were spoliated and cannot be recovered!

The Plaintiff in the present litigation seeks an Order preventing further spoliation of
evidence and severe sanctions for spoliation which has already occurred and substantially
prejudiced the Plaintiff’s ability to prosecute his case.

LEGAL ANALYSIS

Spoliation is the “destruction or material alteration of evidence or...the failure to preserve
property for another’s use as evidence in pending or reasonably foreseeable litigation”. Nucor

Corp. v.Bell, 251 FRD 191 (DCSC 2008). Citing Silvestri v. General Motors Corp., 271 F.3rd

583, 590 (4* Cir., 2001).

Sanctionable spoliation of evidence occurs only when three prerequisites are met.
First, the altered or destroyed evidence must have been relevant to the litigation.
(Citation omitted). Second, the party must have been under a duty to preserve the
evidence at the time it was altered or destroyed. (Citation omitted). ...Finally, the
spoliating party must have acted with the requisite level of intent, which varies
depending on the sanction imposed.

Silvestri v. General Motors Corp., 271 F.3rd 583, 590 (4" Cir., 2001)

1. Evidence destroved was relevant to the litigation

Dr. Potter deleted and/or modified information contained in the Complex Case and
Advocacy databases in such a way that the modifications could not be tracked. The database;
contained important information regarding the diagnosis and treatment of the TLC patients.

More importantly, the databases contained notes and comments reflecting internal information
exchanged by the patients’ doctors and TLC corporate personnel. The Plaintiffs have alleged that
the Defendants used these databases to further their deceptive and fraudulent activity. The data
and information contained in the databases is evidence relevant to TLC’s improper conduct. In

addition, Dr. Potter admitted to shredding any and all documents containing his notes of
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conversations with patients who were included in the Complex Case and Advocacy databases.
The Plaintiffs have alleged that the Defendants made represenfations to them that were untrue,
deceitful, and fraudulent. Dr. Potter’s notes regarding conversations with these patients is clearly
relevant to the litigation.

The non-spoliator does not have to show that the evidence would have been

favorable to his case; it is enough to show that the evidence naturally would have

elucidated a fact at issue.

Vodusek v. Bayliner Marine Corp., 71 F.3d 148 (4" Cir., 1995).

There is no question that information contained in a database designed to gather critical
data on each patient would elucidate a fact at issue in this litigation. Similarly, Dr. Potter’s notes
regarding his discussions with patients who were included in the Complex Case and Advocacy
databases would shed light on a number of issues in ﬂﬁs case, not the least of which is whether
Dr. Potter made misrepresentations to these patients. Therefore, the Plaintiffs have easily made
the requisite showing that the altered or destroyed evidence was relevant to the litigation.

2. Dr. Potter had a duty to preserve the evidence

A party has a duty to preserve evidence during litigation and at any time “before
the litigation when a party should reasonably know that the evidence may be
relevant to anticipated litigation”.

Nucor, Id., 194 (citing, Kronisch v. United States, 150 F.3d 112, 126 (2d Cir., 1998).

TLC has acknowledged that from 2003 forward, the Complex Case system and Advocacy
program were used in anticipation of litigation. This evidence clearly demonstrates that Dr.
Potter, as an employee of TLC, anticipated litigation prior to the time he modified the databases
and destroyed his handwritten notes of conversations with patients.

3. Dr. Potter acted with the requisite intent to destrov the evidence




Dr. Potter’s testimony clearly shows an intention to destroy the evidence by both
shredding his notes regarding any conversations he had with patients who were in the database,
as well as the systematic deletion and modification of information contained in the database. Dr.
Potter’s own testimony demonstrates he intended to shred his conversation notes and, in fact,
made it a daily practice. In addition, the databases themselves clearly show that modifications
and deletions were made following Plaintiffs’ counsel’s allegations of fraud and expanded
discovery to obtain the Complex Case and Advocacy data. Such conduct is prima facie evidence
of his intent to destroy éritical data and information relevant to the litigation he anticipated.

CONCLUSION

The court’s ability to impose sanctions for spoliation stems from its “inherent
power to control the judicial process and litigation”. Citing, Silvestri v. General
Motors Corp., 271 F.3d 583 (4" Cir., 2001).

The power “is limited to that necessary to redress conduct ‘which abuses the
judicial process.”” Citing, Silvestri v. General Motors Corp., 271 F.3d 583 (4"
Cir., 2001). Accordingly, “‘the applicable sanction should be molded to serve the
prophylactic, punitive, and remedial rationales underlying the spoliation
doctrine’”. Citing, Silvestri v. General Motors Corp., 271 F.3d 583 (4" Cir.,
2001).

Nucor Corp. v. Bell, 251 FRD 191 (DCSC, 2008).

TLC’s past conduct clearly warrants immediate action by this Court. Plaintiffs seek an
immediate Order to prevent further spoliation of evidence. The Plaintiffs further request that

TLC be sanctioned severely for the intentional spoliation of critical evidence that has already
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occurred. Only the enunciation of significant sanctions will deter future spoliation. Finally, the

Plaintiffs request further relief as this Court may deem appropriate.

July , 2010

Greenville, South Carolina

Respectfully Submitted,

COVINGTON, PATRICK, HAGINS,

STERN & LEWIS, P.A. Z‘

Do\glas F. Patrick, S.C. B4r/¥04358
Stephen R.H. Lewis, S.C. Bar #012947
P.O. Box 2343

Greenville, SC 29602

(864) 242-9000

ATTORNEYS FOR PLAINTIFFS
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE - ;w A1 P33l
John Hollman, o =_.Civiljlgéxction No. 2007-CP-23-2347
Plaintiff, |
Vs. CERTIFICATE OF SERVICE

Dr. Jonathan Woolfson, et al,

Defendants.

Danielle Hollman,
Plaintiff, Civil Action No. 2007-CP-23-8364
VS.

Dr. Jonathan Woolfson, et al,

Defendants.

I did this date serve a copy of Plaintiffs’ Motion For a Protective Order Due to Spoliation
of Evidence and Memorandum in Support upon counsel for Defendants TLC, by hand-delivering
a copy of the same in the U.S. mail, with proper postage affixed thereto, and addressed as
follows:

Ronald G. Tate, Jr., Esquire
W. Howard Boyd, Jr., Esquire
Gallivan, White & Boyd, P.A.
55 Beattie Place, Suite 1200
Greenville, SC 29601

COVINGTON, PATRICK, HAGINS,
STERN & LEWIS, P.A.

Deborah C. Brooks, Paralegal to
Stephen R.H. Lewis, S.C. Bar #12947
P.O. Box 2343

July 2\ 2010 Greenville, SC 29602

Greenville, South Carolina (864) 242-9000
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TLC The Laser Center (Institute), Inc., f/k/a TLC The Laser
Center (Piedmont), Inc.,

TLC Physici
Jonathan Woolfson, M.D, Jeffery Machat, M.D., Derek P. Van

Veen, O.D., Cynthia Wike Yeager, O.D., John Potter, M.D., and
David Kohler, O.D.

Defendants.
-AND -
Michael “Chad” Luce, .
Plaintiff,
vs.
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TLC The Laser Center (Institute), Inc., f/k/a TLC The Laser
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Defendants.

This matter comes before the Court on the combined Motions to Compel filed by the Plaintiffs Michael “Chad” Luce and Charles
Benjamin “Ben” Dickerson.  The Plaintiffs are seeking to compel responses to Discovery Requests filed on May 9, 2011. According to
Plaintiffs, the information sought contains Plaintiffs' own medical information which has been deliberately hidden from them by Defendants
and further contains information related to a scheme designed and implemented by Defendants for the specific purpose of preventing their
patients from discovering and bringing claims.  Plaintiffs further allege that the information sought has been subjected to extensive
spoliation.  The cases have been combined because the discovery issues are virtually identical

The Defendants (and in particular, TLC Corporate Defendants) submitted responses and objections to the Discovery Request on
April 10, 2012.  The objections related to Discovery Requests seeking both production of and information about an internal database
created by TLC relating to both the named Plaintiffs as well as other TLC patients.  In additien, the Plaintiffs sought production of the
medical records of TLC patients similar to the Plaintiffs who were treated at the TLC Laser (Institute) Surgery Center located in Greenville,
South Carolina and who were also placed in this database. These Medical records and the database/information was previously pmduczci
under a Protective Order in the case of John Hollman vs. Q_ r. lonathan Woolfson, et al (2007-CP-23-2347) and has been the subject of |
considerable contention both in this prior litigation as well as in the currently files cases.  Finally, the Plaintiffs sought a current version of
the database from which comparison could be made to the originally produced database. In support of this production request, the

Plaintiffs claimed relevance due to acts of spoliation and submitted evidence in support of these contentions.
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A hearing was held on July 2, 2012.  Both in the motion and at the hearing the Plaintiffs ackmowledged that production of this
information/documents involved confidential health information of TLC patients other than the Plaintiffs and, as a consequence proposed a
tiered approach to discovery designed to assist this court in determining the proper scope and application of the discovery sought in light of
the privacy rights of patients who are not parties in the litigation.

The Plaintiffs suggested the Court permit production of the database, medical records and information concerning those issues
sought by discovery under an appropriate protective order which would permit discovery but would protect the confidentiality of the identity
of the other patients.  In addition to the production, Plaintiff proposed a period of permitted discovery ~ wherein the parties could examine
all issues relating to the database.  In this first tier period of discovery, the parties would not be permitted to use the information of the
database for the purpose of contacting or deposing patients whose identities are revealed therem. In support of this initial request, the
Plaintiffs submitted evidence on the issue of relevance under the discovery rules/standards. The Plaintiffs also noted that the identical issue
was previously ruled upon in the prior litigation of Hollman v. Woolfson, and provided to this Court the prior rulings of Judge Few in this
litigation.

The second tier would follow an appropriate but limited period of discovery and the Plaintiffs proposed that the parties be allowed
to address uses concerning specific  relevance and necessity of this information given a more complete record created by the discovery.

This would allow the parties or, if necessary, the court to determine the appropriate parameter, if any, fo:its use in this litigation.

The Defendants argued in their objections to Discovery Requstsvof the Plaintiffs, in briefs and at the hearing, that the database
discovery: 1) had been barred by the Supreme Court ruling in Hollman'; 2) was not relevant or likely to lead to the discovery of relevant
evidence; 3) was prepared in anticipation of litigation; 4) is protected under the work product doctrine; 5) concerns advice of counsel; 6) is

protected under the attorney/client privilege; 7) is protected under the doctrine of self-critical analysis; 8) contains trade secrets and/or

"Holiman v. Woolfson, 384 SC 571, 683 SE2d 495 (2009).
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In addition to relevance, the Defendants proffered numerous objections under doctrines of attorney/ client privilege, work product,
anticipation of litigation, and self-critical analysis. However, the Defendants failed to offer any evidence in support of any of these positions
and, as such, has failed to meet their burden of proof.  Specifically, as to the Defendants’ claim of privilege, the Court finds the Defendants
have not submitted any evidence to substantiate this claim’. The Court has reviewed the hearing transcripts and orders of Judge Few in the
Hollman litigation and concurs that claims of privilege under the doctrine of work product, anticipation of litigation or peer review do not
prohibit discovery of the database or medical records.  Futhermore, as mentioned above, Plaintiffs have presented evidence that, in response
to a court order in the Hollman case and subsequent to the Hollman decision, the database information has been frequently altered and
subjected to extensive spoliation by TLC employees.

Next, the Defendants argue that the information sought by Plaintiffs is not relevant or necessary.  Pursuant to Laffitte v._
Bridgestone Corp,, 3815.C. 460, 674 S.E.2d 154 (2009), Defendants have the first burden of proof,  In order for this Court to impose a
burden on Plaintiffs to show that the information sought has particular relevance and is necessary, Defendants must show a basis for
confidentiality, such as trade secrets and that a particularized harm that will be caused by allowing the discovery.  The Defendants have
offered no evidence as to ejther issue and, as such, have failed to meet their burden of proof.

Even if a need of confidentiality and a particularized harm had been shown by Defendants, Plaintiffs l:!ave shown that the
information sought is relevant and necessary so as to be discoverable in the first tier of this process.  In both cases, Defendants have raised
defenses pursuant to applicable statutes of limitation and repose.  In response, Plaintiffs argue that South Carolina should follow the

majority of jurisdictions that have recognized an exception to the same due to fraudulent conduct specifically designed to prevent potential

*Defendants interposed seven objectiém to the production of the database but argued only two - work product and peer review.
Although the Defendants in this case offerred no evidence, the Court is aware of an affidavit of TLC's general counsel produced in the
Hollman case. However, that affidavit  was contradicted by the testimony of numerous TLC witnesses.
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plaintiffs from bringing claims.  According to Plaintiffs, the database information is necessary to establish the scheme alleged by Plaintiffs to
intentionally mislead patients including Plaintiffs and prevent them from bringing claims.  In order for our courts in this State to decide this
novel issue of whether such an exception will be recognized, a full factual record must be developed.  In that regard, Plaintiffs have shown
that the information sought from the database is different than the infonnati;n contained in the patients’ medical records and, in fact, directly
contradicts the same.  Plaintiffs have presented evidence to support their allegations and have shown that the information they believe is
contained within the database does not exist elsewhere.

In this case, the only reason for confidentiality would be privacy concerns of the individual patients. ~With regard to Plaintiffs’
own medical information sought by Plaintiffs, there can be no harm,  With regard to the remaining information contained in the database,
Plaintiffs have proposed both a tiered approach and in the first tier that the discovery be conducted under seal and subject to a protective
order. Accordingly, under the tiered approach proposed by Plaintiffs, there will be no discussion of database information or dissemination
of the same outside the instant cases.

The information submitted by the Plaintiffs establishes that the information sought is discoverable under the appropriate
standards for discovery as are enunciated in the SC Rules of Civil Procedures and case law, and Plaintiffs have proposed a reasonable
procedure for the discovery to be performed in a manner that protects the interests of the litigants and any third parties whose information
may be revealed through the discovery.

Accordingly, Plaintiffs are entitled to further develop the factual record in this case to obtain the information contained in the

database under parameters that ensure any privacy interests are appropriately protected.

’Defendants argue HIPAA bars disclosure.  However, HIPAA specifically permits disclosure of confidential health
information if controlled by the judicial process. See Judge Few's analysis in the Order in of John Hollman ys. Dr. Jonathan

Woolfson, et al (2007-CP-23-2347) dated August 17, 2010.
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THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED THAT:

The Defendants are to fully respond to Discovery Request numbers 8, 9, 24, 29, 30, 2, 25, 26, 27, 28, 31, 32,33 and M in the
Dickerson case and numbers 8, 9, 24, 29, 30, 2, 25, 26, 27, 28, 31, 32, 33 and 34 in the Luce case.

In connection with those discovery requests that seek information specific to either Dickerson or Luce, whether
within the database or elsewhere, this information is to be produced without limitation or subject to any protective order.  In
this regard, the Court finds as persuasive the analysis empoyed by Judge Few in the prior litigation wherein he concluded the

litigants’ own medical information cannot be withheld on the basis of work product,/privilege.‘

* Inthis litigation, TLC alleges both work product privilege and peer review.  Inthe Hollman litigation, TLC
withdrew its peer review objections which were unsupported by the records.  Judge Few’s analysis on work product privilege

is equally applicable here.
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As to the production of discovery relating to other patients and their medical information, the Court approves the

tiered approach to the discovery sought and finds that this discovery shall include production of the database and selected medical
records which were previously produced in the Hollman litigation as well as a current version of the “ARMS” database containing all
corrections, additions, and deletions that might exist since the database was originally produced in the Hollman matter. 'The Coust further
orders that production occur under an appropriate Protective Order which will preserve the confidentiality of the information produced,
while permitting discovery for a period of ninety (90) days.”  The Protective Order should be jointly prepared by the parties consistent with
this Court’s ruling.  If the parties fail to agree, each side should submit iuvésion to the Court so the Court can enter its Protective Order.
The period of discovery shall run from the date of the filing of the Pratective Order and production of the required i.nformationldocummls.

Following the period of discovery, the parties should submit to the Court either a mutual agreesble prepared order on the issues of
the necessity and use of this discovery in the current litigation or, failing agmunen.t. the parties should brief their respective position so this
Court can decide issues on the specific relevance and necessity of this discovery as it relates to the current litigation.

AND {T IS SO ORDERED.

= ) . wé&

Li
Honorable Edward W. Miller

Dated: ?~-24 012

Greenville, South Carolina

* This period of discovery can be extended by mutual consent of the parties if scheduling issues arise.
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PROTECTIVE ORDER

C.A. No. 2010-CP-23-9954
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Pursuant to Rule 26 (c) of the South Carolina Rules of Civil Procedure and with the
consent of the parties, IT IS HEREBY ORDERED that:

WHEREAS, by separate Order the Court has ordered the production of documents that
may contain health information of non-parties that may be deemed confidential under applicable
law.

WHEREAS, the parties acknowledge and agree that it is appropriate for the Court to
provide proper safeguards to protect Confidential Health Information (és defined in paragraph 2
below), which may be disclosed and used for purposes of this action;

WHEREAS, the Court recognizes that requests for the disclosure of documents or other
information containing Confidential Health Information necessarily implicate the privacy rights
of individuals not parties to this litigation;

WHEREAS, such privacy interests must be protected under applicable federal statutes,
rules, regulations, and common law principles (collectively “Governmental Regulations”),
including, but not limited to, the privacy regulations promulgated pursuant to the Administrative
Simplification provisions of the Health Insurance Portability and Accountability Act of 1996
(HIPAA) and privacy statutes, rules, regulations, and common law principles promulgated under
South Carolina law (coﬂectivély “Sfaié LaQs’;); | o |

WHEREAS, the Court finds that the disclosure and use of certain information and
documents containing such Confidential Health Information is essential to the. litigation of the
claims being asserted. The Court further finds that it is not practicable, given the scope of this
action, either to give notice of the discovery requests (or an opportunity to consent or object to

disclosure) to each and every patient or individual whose health information may be the subject
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of the discovery requests or to conduct an in camera review of the requested Confidential Health
Information. The Court further finds that it would be unduly burdensome and would further
deprive the parties of meaningful access to information if the parties were to attempt to redact all
medically related and payment related information that could potentially be used to identify an
individual;

WHEREAS, this Order requires that any use or disclosure of Confidential Health
Information be made consistent with the terms of this Order and the Order of the Court dated
September 24, 2012 and filed September 25, 2012 and the requirements of the South Carolina
Rules of Civil Procedure;

WHEREAS, certain limited categories of Confidential Health Information that pertain to
certain types of medical conditions or treatment'(including, without limitation, records of
diagnosis or treatment of alcohol or substance abuse, certain sexually transmitted diseases such
as HIV/AIDS, mental health and certain information pertaining to genetic testing) are afforded
heightened protection under applicable Governmental Regulations or State Laws, and generally
may not bé produced under such applicable Governmental Regulations or State Laws even with a
qualified protective order absent consent of the parties involved, a good cause determination by a
court of competent jurisdiction, and/o; other procedural safeguards set forth under the applicable
Governmental Regulations or State Laws. The Court finds that the procedures set forth herein for
the disclosure and use of Confidential Health Information are reasonable and appropriate to

protect against the improper disclosure or unauthorized use of such sensitive Confidential Health

Information;
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WHEREAS, the public interest outweighs any minimal risk attendang to the diéclosure
and use of Confidential Health Information in the manner set forth herein; WHEREAS, the
Court further finds that the procedures set forth herein are adequate to safeguard against the
unauthorized use, disclosure, or subsequent dissemination of Confidential Health Information.
The Court hereby prohibits the dissemination of Confidential Health Information beyond the
parameters established by this Order or use of Confidential Health Information for any purpose
other than the prosecution or defense of this litigation;

PROTECTIVE ORDER

1. This Stipulation and Protective Order shall apply to all information or discovery
materials produced pursuant to the Court’s Order dated September 24, 2012 and filed September
25,2012, by any party or their agents during the course of discovery in this action, all
information derived therefrom, and extracts, copies, excerpts, or summaries thereof, including,
without limitation, documents produced pursuant to Rule 33(c) or Rule 34 of the South Carolina
Rules of Civil Procedure, answers to requests for admissions, answers to interrogatories,
documents subpoenaed in connection with depositions and deposition transcripts (hereinafter
referred to collectively as “discovery materials™). The term “documents” as used herein is
intended to.be comprehensive and includes-any and-all materials in the broadest sense
contemplated by Rule 34 of the-South Carolina Rules of Civil Procedure, and shall include all
written, oral, recorded, or graphic material, however produced or reproduced, including, but not
limited to: all written or printed mater of any kind, including the originals and all nonidentical
copies thereof; computer data, all graphic or manual records or representations of any kind;

electronic, mechanical, or electric records or representations of any kind.
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2. The term “Confidential Health Information,” means, without regard to whether
the matérial has been designated confidential generally or “Confidential Health Information”
specifically, any document or information supplied that identifies by name, Social Security
number, or address, a patient, and relates to the past, present, or future payment for the provision
of hf}alth care to such patient, or any docum-ent or information supplied that includes medical
information and contains the identity of the patient by name, Social Security number or address.
The term “Confidential Health Information” specifically includes “protected health information”
as such term is defined by the Standards for Privacy of Individually Identifiable Health
Information, 45 CFR parts 160 and 164, promulgated pursuant to the Health Insurance
Portability and Accountability Act of 1996. 45 CFR sections 164.501 (“protected health
information”) and 160.103 (“individually identifiable health Information™). “Confidential Health
Information” includes all notes, summaries, compilations, extracts, abstracts, or oral
communications that contain, Confidential Health Information as defined herein. All. documents
and all transcripts, exhibits, and videotapes of any deposition or testimony containing
Confidential Health Information as defined herein shall be treated in accordance with this Order
without régard to any designation.

3. Confidential Health Information may be disclosed only to the following, and
pursuant to the terms and conditions set forth in this Order:

a. the Court and all persons assisting the Court in this action, including court
reporters and necessary stenographic and clerical personnel thereof;
b. the parties, the parties’ counsel and their partners, associates, paralegals,

and clerical and support personnel.
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persons retained as consultants or experts for any party and principals and
employees of the firms with which consultants or experts are associated;
persons other than consultants or experts who are retained to provide
purely administrative assistance to counsel for any party for the purpose of
this action, including litigation support services and outside copying
services;

the persons listed on the document as authors or recipients (including
persons copied on or forwarded the document);

any person who may testify as a witness at a deposition, hearing,
mediation, trial, or other proceeding in this action, and for the purpose of
assisting in the preparation or examination of the witness; and,

any other-person hereafter designated by written stipulation of the parties

or by further order of the Court.
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4. No Confidential Health Information may be disclosed to any person pursuant to
the provisions of paragraph 4 of this Order unless counsel first informs such person that pursuant
to this Order the material to be disclosed may only be used for purposes of pfeparing and
presenting evidence in this litigation and must be kept confidential. No Confidential Health
Information may be disclosed to any person identified in subparagraphs 4 (c) through (g) of this
Order unless such person first is given a copy of this Order and advised that the information
contained in the document is Confidential Health Information and informed that an unauthorized
disclosure of” their information may constitute a contempt of this Court. Each person to whom
Confidential Health Information is disclosed pursuant to Paragraph 4 (c), (d), (f) and (g) of this
Order shall execute an Acknowledgment in the form attached hereto as “Exhibit A” and shall
agree to be bound by this Order prior to receiving any Confidential Health Information. Copies
of the executed Acknowledgments, and a log of the materials disclosed to each person executing
an Acknowledgment shall be retained by counsel for the party or parties who disclosed the
Confidential Health Information to such persons. Copies of all Acknowledgments executed
pursuant to this paragraph shall be disclosed to the party who produced or supplied the
Confidential Health Information (a) within 30 days after the final resolution of this action
(including resolution of all appellate proceedings); (b) within 30 days after settlement with the
producing party, or (c) on good cause shown,

3. Counsel for a party may show documents cbntaining Confidential Health
Information to a witness during a depos.ition, hearing, trial or other proceeding without providing
prior notice to the party producing the Confidential Health Information. Before doing so,
however, the witness shall be shown a copy of this Order and advised that the information

contained in the document is Confidential Health Information and informed that an unauthorized
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disclosure of such information may constitute a contempt of this Court. The only exception to
this requirement is if the witness has previously bcen authorized to receive Confidential Health
Information as specified in paragraph 3. Persons present at a deposition or mediation who are not
entitled to receive Confidential Health Information pursuant to the provisions of this Order may
be excluded from the room while such deposition or mediation is occurring.

6. Notwithstanding any other provision of this Order, nothing in this Order shall
limit: (a) the ability of any party to disclose to any person Confidential Health Information that is
a business record of that party; (1,) any defendant’s ability to disclose Confidential Health
Information that is a business record of that defendant to other defendants or their counsel or to
others as the defendant may mutually agree so long as such disclosure complies with the laws of
this State and the HIPAA statutes, rules and regulations; (c) any named plaintiff’s ability to
disclose Confidential Health Information of that plaintiff to other third parties not involved in
this litigation.

7. No person, firm, corporation, or other entity subject to this Order shall give, show,
disclosures, make available, or communicate Information to any person, farm, corporation, or
other entity not expressly authorized by this Order to receive such Confidential Health
Information. A party’s use for any purpose of its own documents and information which it
produces or discloses in this litigation shall not be considered a violation of this Order.

8. Except as may be provided by subsequent Order of this Court: 1) Confidential
Health Information shall be used for no purpose other than this litigation; 2) No person who
receives, pursuant to this or other Orders of this Court, Confidential Health Information
concerning persons who are not parties to the captioned lawsuits (hereinafter “Third Parties™)

shall directly or indirectly contact or attempt contact with Third Parties or their medical
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providers (except those who are parties to these actions); and, 3) No discovery shall be directed
to such Third Parties or their medical providers (except those who are parties to these actions) by
means of subpoena, request for production, deposition or otherwise.

9. A party shall not be obligated to challenge the classification or propriety of a
designation of material as Confidential Health Information or other action under the terms of this
Order at the time made, and any failure to do so shall not preclude or act as a waiver of a
subsequent challenge thereto. In the event that any party to this lawsuit disagrees at any point in
these proceedings with the designation by the producing party of any information as Confidential
Health Information or other action under the terms of this Order, the parties shall try first to
resolve such dispute in good faith on an informal basis, If the dispute cannot be resolved in this
manner, thé objecting party may seek appropriate relief from the Court and the producing party
asserting coﬁfidentiality or defending an action under this Order shall have the burden of proving
same to the Court.

10.  All documents of any néture, including briefs, motions, appendices, etc., which
are filed with the Court for any purpose and which contain information which have been
designated Confidential Health Information, shall be filed in sealed envelopes or containers
marked with the title of the action and bearing a statement substantially in the following form:

CONFIDENTIAL HEALTH INFORMATION
Filed under seal pursuant to Protective Order governing the confidentiality of documents and
information obtained during the course of this litigation. This envelope is not to be opened nor
the contents thereof displayed or revealed except by or to qualified persons or by Court order.

11.  This Order shall not prevent any discovery materials designated as Confidential

Health Information from being used by the Court or counsel of record in any bearing in this
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action, or from being received into evidence at trial, subject to such confidentiality measures as
the Court may then prescribe.

12.  Within sixty (60) days after the conclusion of trial and all appeals or any other -
termination of this action, all discovery materials designated as Confidential Health Information,
including copies, extracts, and summaries thereof, shall be returned to the producing party or
destroyed. If such materials are destroyed, the party destroying such materials shall execute a
certificate in the form attached hereto as “Exhibit B” certifying such destruction. Additionally,
each party shall destroy all work product materials, as such are defined at law, containing or
referring to Confidential Health Information, in whatever form, stored or reproduced.

13. Nothing in this Order shall bar or otherwise restrict any attorney representing any
of the parties to this lawsuit from rendering advice to his or her client with respect to this lawsuit
and in the course thereof relying upon his or her examination of Confidential Health Information.

14.  The provisions of this Order are without prejudice to any application by any party
to seek future modification of this Order.

AND IT IS SO ORDERED.

S/ ) MCEE

Circuit Judge

Dated at Greenville, SC
this____day of Qoteber, 2012,

74 %2/
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Edward W. Miller, Circuit Court Judge

Appellate Case No. 2012-210888

Ex parte TLC Laser Eye Centers (Piedmont/Atlanta) LLC; and
TLC The Laser Center (Institute), Inc., Intervenor ...................... Appellants,

Inre: John Hollman ... Respondent

Dr. Jonathan Woolfson, Individually; Dr. Michael A. Campbell,
Individually; Optical Solutions, Inc.; and Optical Solutions of
Bluffton, LLC .. o, Defendants.

Inre: Danielle Hollman ....................on, e, Respondent,

Dr. Jonathan Woolfson, Individually; Dr. Michael A. Campbell,
Individually; Optical Solutions, Inc.; and Optical Solutions of
Bluffton, LLC ... Defendants.

PROOF OF DELIVERY

I hereby certify that I have served a copy of the Respondents’ Return to
Appellants’ Motion for the Appellate Court to Adopt the Protective order of
November 14, 2008 on counsel of record for the Appellants as specified below, by



placing a copy of the same in the mail, proper postage affixed thereto, on the 16" day
of November, 2012, addressed as follows:

W. Howard Boyd, Jr.

Steven Edward Buckingham
55 Beattie Place / Suite 1200
Greenville, SC 29603

November 4@, 2012

Greenville, South Carolina

COVINGTON, PATRICK, HAGINS,
SFERN & LEWIS, P.A.

LU

Ivglas F. Patrick, S.C. B/ #04358
St¢phen R.H. Lewis, S.C. Bar #12947

P.O. Box 2343

Greenville, SC 29602

(864) 242-9000 Phone

(864) 233-9777 Fax
dpatrick@covpatlaw.com
slewis@covpatlaw.com

ATTORNEYS FOR THE RESPONDENTS




CovINGTON, Patrick, HAGINS, STERN & Lewis, PA.

Eugene C. Covington, Jr. 211 Pettigru Street (29601) 864.242.9000
Douglas F. Patrick P O. Box 2343 864.233.9777 Fax
John A. Hagins, Jr.* - Greenville, SC 29602 1.800.849.2988
T. S. Stern, Jr. www.covpatlaw.com ’

Stephen R. H. Lewis
—_— Writer’s Direct E-Mail: Slewis@covpatlaw.com
*Of Counsel - Direct Dial: (864) 240-5518

November 16, 2012
VIA FEDERAL EXPRESS
The Honorable Jenny Abbott Kitchings
Clerk of Court, S.C. Court of Appeals

1205 Pendleton Street
Columbia, SC 29201

RE: Ex Parte TLC Laser Eye Centers (Piedmont/Atlanta) LLC; and
TLC The Laser Center (Institute), Inc., Intervenor

In re: John Hollman v. Dr. Jonathan Woolfson, et al.
-AND -
In re: Danielle Hollman v. Dr. Jonathan Woolfson, et al.
Appellate Case No. 2012-210888
Dear Ms. Kitchings:
Please find enclosed the original and one (1) copy of the Respondents’ Return to Appellants’
Motion for the Appellate Court to Adopt the Protective Order of November 4, 2008, and Proof of

Delivery on opposing counsel which we hereby submit to your office.

Should you have any questions or concerns or need anything further, please do not hesitate
to contact me or Deborah Scott in my office.

Sincerely,

COVINGTON, PATRICK, HAGINS,

}ZERN & LEW?i, PA.
/

| — S(egen RH, Lemn . EVED

cc W. Howard Boyd, Jr.
Steven E. Buckingham : NOV 1 9 2012

Douglas F. Patrick
SC Court of Appeals
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TLC The Laser Center (Institute), Inc. . . ............ .. ... ... ... Appellants,
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JohnHollman. ... ... ... . . . . Respondent,
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Dr. Jonathan Woolfson, Individually;

Dr. Michael A. Campbell, Individually;

Optical Solutions, Inc.; and Optical

Solutions of Bluffton, LLC . ....... ... . i i Defendants.

Case No. 2007-CP-23-8364

Ex parte TLC Laser Eye Centers (Piedmont/Atlanta) LLC; and
TLC The Laser Center (Institute), Inc. . . .......... ... ... .. .. ... Appellants,



Inre:

Danielle Hollman .. ... ... ... .. .. . . Respondent,

Dr. Jonathan Woolfson, Individually;

Dr. Michael A. Campbell, Individually;

Optical Solutions, Inc.; and Optical

Solutions of Bluffton, LLC .. .. ... ... . .. . ... Defendants.

MOTION FOR THE APPELLATE COURT TO
ADOPT THE PROTECTIVE ORDER OF NOVEMBER 14, 2008

W. Howard Boyd, Jr. (SC Bar No. 826)
Steven E. Buckingham (SC Bar No. 75089)
55 Beattie Place / Suite 1200

Post Office Box 10589

Greenville, SC 29603

864.271.9580

864.271.7502 (Fax)
hboyd@gwblawfirm.com
sbuckingham@gwblawfirm.com

Counsel for Appellants
TLC Laser Eye Centers (Piedmont/Atlanta),
LLC and TLC The Laser Center (Institute), Inc.



TO: THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT
OF APPEALS

CoME Now the Appellants, TLC Laser Eye Centers (Piedmont/Atlanta) LLC
and TLC The Laser Center (Institute), Inc., by and through their undersigned counsel,
and pursuant to Rule 240, SCACR, respectfully submit this Motion for the Appellate
Court to Adopt the Protective Order of November 14, 2008 (hereinafter referred to as
“the Protective Order”). A copy of the Protective Order is attached to this Motion as
Exhibit A.

During the course of the underlying litigation, Respondents sought discovery
of information that pertained to the health and care of individuals who had received
medical services at Appellants’ facilities. Despite vigorous opposition from
Appellants, the circuit court entered the Protective Order and ordered Appellants to
produce the confidential information at issue, which Appellants did, though subject to
the Protective Order. Now that the underlying proceedings are on 