STATE OF SOUTH CAROLINA " T

-
q g P ‘ e,
IN THE SUPREME COURT LI ORIGINAL
Certiorari to Spartanburg County
Honorable Edward W. Miller, Circuit Court Judge -
124 ECEIVEL D
ROBERT HENRY OSBEY, -
AUG 29 201
PETITIONER '
s.C. SUPREME COURT
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2017-001038

PETITION FOR WRIT OF CERTIORARI

LANELLE CANTEY DURANT
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR PETITIONER



INDEX ..ottiververtesrestneseessensesesseessetestessessessesssssassesssessessessessessessassessesssessessessesesssesssesessssssenseseessecsenes
ISSUE PRESENTED ...ttt sttt ste st saee e saneesansanessassessensesesssesssenessssssenessaensecsense
STATEMENT ...t eseste e s e s et er et sres s sa e s es e se e e sbesee s saebe st s eebesbesaebesbeab et sbaabeness
ARGUMENT

The PCR court erred in finding that Petitioner Osbey had

knowingly and voluntarily waived his right to counsel at his guilty

plea and therefore failed to prove that his pro se guilty plea was

unintelligently and involuntarily made which was prejudicial to

PetitioNer OSDEY ...verreerrereritiiirestecene ettt saess e st s s e sa e s e st e s e seasaaneas
CONCLUSION ...cctititeieeetetetseeretetseeste e eserae st esaesessessesassasessssesssasessessssessessesessessensessasensesessasansens



ISSUE PRESENTED
Did the PCR court err in finding that Petitioner Osbey had knowingly and voluntarily
waived his right to counsel at his guilty plea and therefore faﬂed to prove that his pro se guilty
piea was unintelligently and involuntarily made which was prejudicial to Petitioner Osbey

because he never received nor saw the discovery in his case?



STATEMENT

On March 25, 2014 in Spartanburg County, a confidential informant (CI) met with
narcotics officers and was fitted with audio-video equipment and provided with five hundred
dollars in order to purchase drugs. Later the CI met with Petitioner Osbey who allegedly sold to
thé CI 13.12 grams of crack cocaine. App. 11, 1l. 13 —23.

On April 15, 2014, narcotics officers again met with a CI in order for the CI to purchase
drugs from Petitioner Osbey. The CI'was fitted with audio and video equipment and given five
hundred dollars again for drugs. The CI purchased 12.7 grams of crack cocaine from Osbey.
App. 11, 11. 24 — App. 12, 11. 6.

On April 18, 2014, the narcotics officers executed a search warrant at Osbey’s place of
residence. Found during the search were scales, some marijuana, and 1.92 grams of crack
cocaine. Petitioner Osbey was chérged with two counts of trafficking crack cocaine and one
count of PWID crack cocaine. App. 8, 1l. 8 — App. 10, 11. 3; App. 50 — App. 61.

April 1, 2015, Petitioner Osbey appeared before the Honorable J. Derham Cole, and
entered a guilty plea to the three charges as indicted. Petitioner Osbey represented himself, and
the state was represented by Hunter Christopher Blouin. App. 1.

At the guilty plea hearing, the judge told Osbey that he had the right to an attorney. The
judge explained that one could be appointed if he did not have the money. Osbey told the judge
that he had not applied for a public defender. He said he had talked to the public defenders’
office the week before his guilty plea, but was told that the office needed at least two weeks to
have one appointed. When the judge asked him if he had knowingly and intelligently made the
decision not to have a lawyer assist him on his case, Osbey replied: “No sir. I just---I was trying

to get one. Just didn’t have the money.” App. 3, 1l. 1 —App. 5, 11. 19.



The judge pointed out that Osbey had had a year as he was arrested April 18, 2014, to get
an attorney. The judge found based on Osbey’s waitiﬁg to get an attorney that Osbey had waived
his right to counsel by his conduct. App. 5, 1. 17 — App. 6, 1l. 2. The judge then accepted
Osbey’s plea and sentenced him to eight years on each of the two trafficking crack charges to run
concurrent. The sentence on the PWID crack was five years to run consecutive to the other two
charges but it was suspended to three years probation. App. 13, 1. 18 — App. 14, 11. 8.

Petitioner Osbey did not appeal his convictions nor sentences. App. 34, Il. 18-19. On
February 23, 2016, Osbey filed an application for post-conviction relief (PCR). The state filed a
return on October 13, 2016. App. 42. An evidentiary hearing was held February 1, 2017 before
the Honorable Edward W. Miller. Petitioner Osbey was represented by Susannah C. Ross, and
the state was represented by Caitlin B. Hastings. App. 32.

At the PCR hearing, PCR counsel argued a due process violation based on the Fifth and
Fourteenth Amendments and Article 1, Section 3 of the South Carolina Cohstitution. Counsel
explained that bsbey’s plea was pro se, and there was nothing in the record to indicate that the
judge issued any warnings about the dangers of self-representation. She argued that no Faretta
warnings were given. Therefore, he lacked sufficient understanding to make a knowing and
voluntary waiver of counsel. PCR counsel continued to report that he did not have standby
counse] either. Counsel argued that the plea judge made a ruling that Osbey had voluntarily
waived his right to counsel because he failed to get a lawyer because he waited too long. Counsel
reported that he was never ordered to get a public defender, and then was told by the public
defender’s office that there was not time to get a defender before trial. Counsel cited the case of

Gardner v. State, 351 S.C. 407, 570 S.E.2d 184 (2002).




Petitioner Osbey testified at the PCR hearing that he was trying to save the money to get
a lawyer but every time he got the money for a “down payment,” child support “would come and
take it.” App. 36, 11. 20 — App. 37, 1. 6; App. 39, 1. 8 — 19. He never saw any evidence against
him as he did not receive a discovery package or anything concerning the evidence. App. 37, 1L
7 —20. When he called the public defender’s office before his court date, he was told they
needed more than two weeks to have an attorney for him. App. 37, 11. 18 — App. 38, 11. 8.

PCR counsel aréued in closing again that there was no evidence in the record that Osbey
was warned of the dangers of self-rgpresentation. Counsel argued that pursuant to Gardner v.
State, Id., Osbey did not meet the required elements for a knowing and voluntary waiver of his
right to counsel. App. 40,11. 1—11.

The PCR judge found Osbey’s testimony to be “neither credible nor legally relevant.”
App. 43. The PCR judge found that the plea judge was correct in finding that Osbey had waived
his right to counsel. Therefore, the judge found that Osbey failed to prove that his guilty plea
was unintelligently and involuntarily made. App. 45; App. 47. The judge denied Osb;ay’s PCR
application and dismissed it with prejudice. App. 48.

Osbey filed a notice of appeal. This petition follows.



ARGUMENT

‘The PCR court erred in finding that Petitioner Osbey had knowingly and voluntarily

waived his right to counsel at his guilty plea and therefore failed to prove that his pro se guilty

plea was unintelligently and involuntarily made which was prejudicial to Petitioner Osbey

Due process of law requires that before a guilty plea can be entered voluntarily and
intelligently, a defendant must be advised of his privilege against compulsory self-incrimination, the

ri right to trial by jury Bovkin v. Alabama, 395 U.S. 238, 89 S. Ct. 1709 (1969). The record must

show with certain certainty that the plea is “an intentional relinquishment or abandonment of a

known right or privilege”. State v. Patterson, 278 S.C. 319, 295 S.E.2d 264 (1982). Judges are
required to give the defendant an explanation of the defendant’s waiver of his consti‘cﬁtional rights
and a realistic picture of all sentencing possibilities. State v. Armstrong, 263 S.C. 594, 211 S.E.2d
889 (1975).

An accused may waive his right to counsel and proceed pro se. However, the accused must
be advised of his riéht to counsel and adequately warned of the dangers of self-representation.

Faretta v. California, 422 U.S. 806 (1975). The right must be preserved even where the court — as

- here and almost always — believes that the defendant will benefit from the advice of counsel. State

v. Fuller, 337 S.C. 236, 241, 523 S.E.2d 168, 170 (1999); State v. Brewer, 328 S.C. 117, 492 S.E.2d
97 (1997); State v. Reed, 332 S.C. 35, 503 S.E.2d 747 (1988). The Faretta Court wrote that the
Sixth Amendment guarantees that a defendant in a state criminal trial has an independent

constitutional right of self-representation when he voluntarily and intelligently elects to do so.

In Wroten v. State, 301 S.C. 293, 391 S.E.2d 575 (1990), the Supreme Court reversed and

remanded the case because the record did not demonstrate that the petitioner was sufficiently aware



of the dangers of self-representation to make an informed decision to proceed without counsel. The
Court wrote that the ultimate test was not the judge’s advice, but the defendant’s understanding.

In Gardner v. State, supra, the Supreme Court reversed the PCR court’s denial of Gardner’s

PCR and remanded his case. The Court held that the evidence was insufficient to support a finding
that the defendant understood the dangers of self-representation and knowingly and intélligently
waived his right to counsel when he pleaded guilty.

Osbey’s case is extremely similar to the issues in Gardner’s case. Gardner could not
afford to continue paying a private attorney and a public defender was never appointed. Gardner
had been represented by a public defender on a prior charge. Gardner had been informed by the
magistrate that he had a right to an attorney. Gardner’s plea court also found that hé had been
advised at arraignment that he had a right to a public defender. And the court found that Gardner
was completely familiar With the court system.

However, the Supreme Court wrote that in a PCR action, if the record failed to demonstrate
that the petitioner made an informed choice to proceed pro se with his “eyes open,” then thé
petitioner did not make a knowing and voluntary waiver of counsel. |

Osbey did not make a knowing and voluntary waiver of counsel because he told the plea
jucige when asked that he did not make the decision not to have a lawyer, he “just didn’t have the
money.” He said that he was trying to get one. App. 4, 1l. 20 —24.

Osbey did not know enough to ask for his discovery, and the judge did not ask him if he had
seen it. The PCR court erred in finding that Osbey voluntarily and knowingly waived his right to

counsel.



CONCLUSION

Based on the above, certiorari should be granted, petitioner’s conviction and sentence

Ioflusle it L

LaNelle Cantey DuRant
Appellate Defender

reversed, and the case remanded.
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