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STATEMENT OF ISSUE ON APPEAL

IS THERE EVIDENCE IN THE RECORD TO SUPPORT WORKERS’ COMPENSATION
COMMISSIONER’S FINDING THAT THE APPELLANT DID NOT MEET HIS BURDEN
OF PROOF TO ESTABLISH A COMPENSABLE WORKERS” COMPENSATION CLAIM
PURSUANT TO'S.C. CODE § 42-1- 160(B)?



STATEMENT OF THE CASE

On September 15, 2014, Appellant filed a Form 50 requesting a hearirllg, allegihg an
injury pursuant to S.C. Code § 42-1-160(B). On his Form 50, Appelfant alleged dates of injury
of October 18, 2013 and August 12, 2014. On September 18, 2014, respondent/employer -
completed a Form 12A, First Report of Injury, at the request of the Appellant which reflected .
that Appellant was experiencing ongoing stress, sl}ander and false accusations by managers since
April 1,2010. Respondents timely filed a Form 51 on October 10, 2014, denying the claim on
{he grounds that Appellant’s allegations do not constitute a compensable mental/mental injury
pursuant to S.C. Code § 42-1-160(B). This mattef was set for a hearing on December 17, 2014.
At the hearing, Appellant.requested additional time to retain an attorney. Commissioner Melody
James gave Appellant an additional thirty days tp retain an attorney and the matter was reset and
heard Apfil 6, 2015 by Commissioner Susan Barden. Appellant appeared pro se at the April 6,
2015 hearing. Appellant sought a determinatipn ;hat he suffered a compensable mental/mental
injury pursuént to S.C. Code § 42-1-160(B). Respondents argued that Appellant failed to meet
his burden of propf to establish a com\pensable mental/mental injury.

The single commissioner issued a request for a proposed order which was received by the
Respondents on April 13, 2015. The single commissioner found that the Appellant had not mpt :
his burdén tp prove a compensable injury unaer S.C. Code § 42-1-160(B). The Decision and
Order was signed by the single commissioner on July 24, 2015. Respondents received a copy of
the Order on July 29, 2015. South Carolina Code § 42-17-50, requires the Appellant to file an
application for revi;:w “within fourteen da;ys from the date when notice of the award shall have _
. been given.” On August 4, 2015, Appellant inquired with the S.C. Workers’ Compenéation

Commission (“the Commission™) via email as to the process to file an appeal.



On August 19, 2015, Apbellant was informed by the S. C. Workers’ Compensétion
Commission that the appeal date had passed. She advised claimant that he could file a Motion to
Reinstate Appeal.. Appellant filed a Motion to Reinstate Appeal on Auggst 19,2015. This
* Motion was granted on September 2, 2015. A notice of the full commisgion hearing was served
on the parties on October 12,‘2015. This notice speciﬁcallylprovided that the Appellant’s brief
was due on November 11, 2015.

On November 1'1’ 2015,A the Appellant emailed.A\my Bracy at the Commission, inquiring
how to upload his brief. A week passed- and the Appellant did not submit a brief. The Appellant ™
requested an extension until November 23, 2016 to submit his brief via electronic mail. The
parties were informed via email on November 19,. 2015 that the extension to submit a brief was
grant‘\e.d'.1 The claimant subinitted a sixty-two page document on November 23, 261 5. Claimant
submitted subsequent briefs to the defendants via email on Décember 4, 2015 and Decerr'lb.er 6,
2015.

The Appellate Panel of the South Carolina Workers’ Compensation Commission heard
ofél arguments on December 14, 2015. In its April 8, 2016 Ofder and Decision the Appellate |
Panel fully affirmed the Order and Decision. of the single commissioner,yﬁnding that the
Appellant did r;ot meet his burds;n of proof. The Appellant filed an appeal to this court on April

28,2016. The Appel'lant filed his brief on July 15, 2016.

QUESTION PRESENTED

" The Appellant’s Brief makes allegations of violations of civil rights and due process, as
well as general objections to the single commissioner and Appellate Panel Orders and Decisions.

The Appellant also outlines the relief sought at the end of the brief. ‘The Respondents submit that

' This matter is governed by S.C. Regs. 67-705. Subsection H states that the time for filing a brief may be granted
with the consent of the opposing party. The defendants nevér consented to an extension of the claimant’s brief as
required by the regulation. Pursuant to S.C. Regs. 67-705(H)(3), this appeal should have been dismissed.
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the question presented is whether the record supports the single commissioner’s finding that the
Appellant failed to establish a mental injury under to §42-1-160(B).

STANDARD OF REVIEW

~

The South Carolina Administrative Procedures Act establishes the standard of review for
decisions by the South Carolina Workers’ Compensation Commission. Ldrk v. Bi-Lo, Inc., 276
S.C. 130, 134-35, 276 S.E.2d 304, 307 (1981).' “Under the Administrative Procedures Act
(APA), an appellate court may not substitute its judgment for that of the agency as to the weight
of thé evidence on questions of fact, but it may reverse when the decision is affected by an error
of law.” Pollack v. Southern Wine & Spfrits of America, 747 S.E.2d 430, 405 S.C. 9 (2013)
citing S.C. .Code Ann-§ 1-23-380(5) (Supp. 2012).  As to issues of fact, under the substantial
evidence rule, an appellate panel may not substitute its judgment for that of the Workers’
Compensation Commission as to the Weight of the evidence or questions of fact. Thompson v.
South Carolina Steel Erecto;ls, 369 S.C. 606, 632 S.E.2d 874 (S.C. Ct App. 2006). Our Supfeme )
Court has defined substantial evidence as evidence that, in viewi_ng the record as a whole, wouid
allow.reasonable minds to reach the same conclusion. Lark v. Bi-Lo, Ihc.,'276 S.C. 130, 135,
276 S.E.2d 304, 306 (1981).

ARGUMENT

DOES THE RECORD ON APPEAL SUPPORT THE APPELLATE
PANEL’S DETERMINATION THAT THE APPELLANT FAILED TO
ESATBLISH A MENTAL INJURY PURSUANT TO S.C. CODE § 42-1-
160(B)?

~ The Respondents contend that the Appellate Panel properly determined that the Appellant
failed to establish a mental injury pursuant to §42-1-160(B). South Carolina Code §42-1-160(B)

contains a two part requirement for a compensable mental injury unaccompanied by physical



injury. Part one (lj requires “that the employee’s employment conditions causing the stress,
mental injury, or mental illness were extraordinary and unusual in comparison to the normal
conditions of the particularv empldyment.” Part two (2) requires medical causation between the
Stress or mental injury and the stressful employment conditions by medical evidence. The
records submitted by the Respondents establish a causal connec;tion between the stress and the
Abpeilants’s employment, and the single commissioner made such é ﬁndiﬁg, however
Respondents request this court to affirm the Appellate Panel’s determination that' the Appellant
failed establish the requirements of subsection one (1). )

Respondents rely upon the staterﬁent of Charles Rouﬁay at Palmetto Behavioral Health
on October 9, 2013. ‘(R. p. 545) This note discusses the Appellaht’s reports of job-related stress
and specifically states, “[h]is respoﬁse vto this not uncommon peronnel [sic] issue is uncommonly
out of proportion to the situation, and the advocate will attempt to discover why the patient takes
it so personally.” ([d.) Respondents contend that this stétcment shows that claimant’s work
cor;_ditions were not extraordinary and unusual. ' -

_ Further, Appellant’s allegati(_)ns involve personnel issues, disciplinary actions and
whether or not the employer follows its own policies. The_single commissioner attempted to
parse through the Appellant’s complaints and.made specific findings as to some of the personnel
issues mentioned. One write-up from October 2013 dealt with an alleged HIPAA violation. (R.
p. 9) The single commissioner noted that the dis,cipiinary documents note that the offense to have
been committed without malicious intent. The single commissioner found that the write up was
ﬁot extraordinary and unusual. (/d.) Respondents contend that the specificity of the single n
commissioner’s findings indicate that the single commissioner thoroughly reviewed the evidence

~

submitted.



As to Appellant’s complaints of his former supervisor, Maria Marin, the single )
commissioner notes that he brought no witnesses to corroborate ény éxtraordinary or unusual
conditions regarding this for_mer supervisor and that the former supervisor had not supervised the
claimant since 2010. (R. p. 10) Respondents argue that any éctidns that took place’in 2010 are
barred from adjudication by the Commission pursuant to S.C. Code Ann.§ 42-15-40.

Appellant alleges mental injury resulting from investigations into various complaints over
personnel issues. South Carolina\Code §42-1-160(C) states specifically,

| mental injuries ... are not considered compensable if they result from any event or
series of events which are incidental to normal employer/employee relations
including, but not Iimited‘ to, personnel actions by the employer such as
disciplinary actions, work evaluations, ... except when these actions are taken in

an extraordinary and unusual manner.

The single:commissioner reviewed the voluminous evidence and the lengthy testimony and
determined that personnel is}sues were not handlled in an extraordinary or unusual manner. (R.
pp. 9&11) \

Ig regard to the remaining arguments contained in Appellant’s Initial Brief, Respondénts
shall attempt to respona to these succinctly. Argument 1 appears to allege an error by .
Respondents and the single commissioner in informing the Appellant of thé appeals process.
Respondents contend that they were under no obligation to help the Appellant with his appeal

-and it would be improper for any. member of the South Carolina Workers’ Compensation
Commission to advise the Appellant in formuléting his appeal. Argument 2 alleges that the
single commissioner did not review the policies and directives that govern the South Carolina
Department of Mental Health. There is nothing from the single commissioner’s Order and

Decision to indicate that she did not review the policy information submitted by the Appellant.

Additionally, a violation of agency policy is not within the jurisdiction of the South Carolina
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Worker’s Compensation Commission as it dQes not_fall within Title 42 of the Soyth Carolina
Code of Laws. Appellant’s Arguments 3 through 6 are addressed above and the Respondents
reiterate that the decision of the single commissioner is supported by the evidence in the record
and was fully affirmed by the Appellate Panei. |

Appellant alleges due process and constitutionél.violations in Argument 7. The record
 reflects that all parties were given proper notice of the hearing and the Appellant was given the
opportunity to call witnesses and present evidence to the single commissioner. The record |
further reflects that the App-ellant did nog request the singie commissioner to recuse herself from
heéring this matter. Asto Arguments 8, 9 'and 10, Respondents contend that the decision of the
single éommissioner, affirmed by the Appellate Panel, is fully supported by the evidence in the

record.

CONCLUSION

. The Appellate Paﬁel did not err in determining that the Appellant failed to r(neeth his
burden of proof for benefits under S.C. Code § 42-1-160(B) because Appellant did not establish
that the conditions éausing the mental injury were unusual and extraordinary in comparison to
the normal condiFions of his employment.

For the reasons set forth above, the defendants respectfully request th;it the Full

Commission affirm the Appellate Panel’s Order and Decision in its entirety.



Respectfully Submitted,

qu/e’ S. Hilton, Esquire
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