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NOTICE OF APPEAL

Keith Antonio Ruicker, #353895 appeals the denial of his Post Conviction Relief. The Post Conviction

Relief Action was heard and deniéd by the Honorable Brooks P.

Goldsmith, Circuit Court Judge on

February 9. 2016, and Order of Disrnissal issued on May 10, 2016, and filed on May 17, 2016. The

Appellant received Order of Dismissal on May 24, 2016.
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PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the State of South Carolina by depositing a
copy of it in the United States Mail postage prepaid on May 24, 2016, addressed to its attorney of

record Patrick Schmeckpeper, Office of the Attorney Geneéral, Post Office Box 11549, Columbia,
South Carolina 29211-1549
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Attomey at Law

Post Office Box 173
913 Carolina Circle
Anderson, South Carolina 26622
Office  (864) 226-5787
Fax:  (864)224-3738
May 24, 2016

South Caroline Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

InRE: Keith Antonio Rucker #353895 vs. State of South Caroling
Case #: 2014-CP-04-1429

Dear Sir/Madam:

R ECEIVED)

JUN 01 2016
SC Court of Appeals

email to:
hnghwelborn@belisouih.net

Please find enclosed herewith the original and one (1) copy of the Appellant’s Notice of Appeal
in connection with the foregoing matter which I ask that you file for record, returning the
clocked copy to my office. I aiso enclose & copy of the Order of Dismissal and the original Proof

of Service on Patrick Schmeckpeper; Office of the Attorney Gen

self-addressed envelope to return the clocked copy to my office.

With kind regards,

Hugh W. Welbafﬁ

HWW/sba
Eanclosures

ce: Office of the Appellate Defense
Office of the Attorney General
SC Court of Appeals

cral. Please use the enclosed




Attorticy at Law
Post Office Box 173
913 Carolina Circle
Anderson, South Carolina 29622

Office Telephone:
(864) 226-5787

May 24, 2016

South Carolina Office of Appellaie Defense
P. O.Box 11589 |
Columbia, South Carolina 29211-1589

InRE: Keith Antonio Rucker #353895 vs, State of South Carolina
Case # 2014-CP-04-1429

Deear Sir or Madam:

RECEIVED)
JUN 01 2018
SC Gourt of Appeals

(864) 224-3738

In connection with the foregoing matier, please be advised that I was the Court Appointed
Attorney and enclose herewith a copy of my appoiniment. I also enclose copies of all
documents you requested for filing a copy of the Appellant’s Notice of Appeal in this matter
together with a copy of the Order and Proof of Service. I ask that your office assume

répresentation of this indigent Applicant.

Very truly yours,

HWW/sba
Enclosures

cc: South Carolina Supreme Court |
Court of Appeals '
Office of Attorney General







STATE OF SOUTH CARORIN gﬁ @@Wﬁb COURT OF COMMON PEEAS ::

. ¢ 8 ’, za*
COUNTY OF ANDERSON ) TENTH JUDICIAL CIR
- , MAY 17 2066 | ?&E 3
Keith Antonio Rucker, ) C.A. Ne. 2014-CP-04-1429 1,{.
8.C.D.C. No. 353895 T ) JUN Q1 2[}?6 ;u_g‘:g

Applizart;

ORDER OF DISMISSAL
{with prejudice)

vl
State of South Carcling,

Respondet.

This matter corres before the Court by way of a pest-conviction relief (PCR) application
filed on July 1, 2014, Respondent filed its Returst on October 1, 2015. An évidentiary hearing

into the matter was convened on February 9, 2016, at the Anderson County Courthouse.

. CLERK OF COURT. T SC Cﬂuﬁﬁf A@@ﬁlég

Applicant was present at the hearing and was represented by Hugh W. Welborn, Esquire..

Respondent was rfep‘resentied by Patrick Schieckpepsr, Esquire, of the South Carolina Attorney
General’s Office.
PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursusnt
0 ordérs of cominitment of the Anderson County Clexk of Court. In March 201 1, the Anderson
County Grand Jury indicted Applicant for murder (2013-(38-32-3509) and death or bodily injury
1 a shild 18 utero during the comblssion of a violent erime (2011-08:04<0347). Chick Alleh,
Esq., represented Appiicaﬁt. On Jamuary 16, 2013, Applicant pled guilty as indicted. The
Honorable J. Cordell Maddoy sentenced Applicant 1o 2 terts of thirty (30) years imprisonment

for voluntary manslaughier; and t6 a term of seventeen (17) years imprisoriment for death of a

COPY
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A tifnely Notice of Appeal was filed; howeves, Counsel for Applicant informed the Court

of Appeals that ke did not believe thers were any issuss of merit to raisé on appesl

Subsequently, the South Caroling Court of Appeals dismissed the appeal due to Applicant’s

- failure to provide the Court with & written explanation pursuant to Rule 203(d)(B)(iv), SCACR.
The Remittitur was issued on March 13, 2014,

Allegations
In his application for post-conviction relief, Applicant alleged he was being held in
custody unlawfully for the following reasons;
1. “Ineffective assistsnce of counsel” _
a, “trial counsel failed to investigate the fasts surrounding the natute of

- theoffenses” |
2. “Coercive natute of the plea batgain”

a. “Forced plea by threats from the solicitor and attorney usmg scare

tactics and coercion”
b. “Plea was forced by threats from attorney”
3. “Contlict of interest”
4, “Involuntary plea”
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewad the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court reviewed the Clerk of Cowrt fecords regarding the subject guiliy
pleas, Applicant’s records from the South Carolina Department of Corrections, the application
fot post-conviction relief, the tansoripts and dodumesits from the prior proceedings, and the legal
qr‘gumeﬂts of counzel, Pussuant w 8.6 Code Ann. §17-37-80 (2015), this Court fnakes the
following findings of fact and conclusions of law based upon all of the probative evidence

presented.
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In 2 post-conviction relief aotion; the applicant hag the buiden of proving the allegations
in the spplication. Rule 71.1{s), SCRCYP; Butler, 286 5.C. 44"&, 334 §.5.2d 812 (1985). Where
ineffective assistance of counsel is alleged as 4 ground for relief, the Applicant must prove that

*sounsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upott as having produced a just result." Stricklend v, Washington, 466 U.S. 668,
(1984); Butler, 285 8.C. 441, 334 S.E.2d 813 {1985).

The proper measute of performance 18 whether the aftoriey provided re;‘)resentation
within the range of competenice required in criminal cases. Courts presume that counsel
rendered adequate assistance and mads all significant decisions in the exercigse of reasonable
professional judgment. Butler. 286 8.C. 441, 334 5.E.2d 813 (1985). The applicant must
overcome this presurnption to feceive velief. Cherry v, State, 300 8.C. 115, 386 S.E.2d 624
(1989}

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel's performance was deficient. Under this
prong, attorney ~perfonnancei is measured by its "reasonableness under professional norms."
Cheiry, 300 8.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
T4, at 117418, 386 S.B.24 at 628, Bessuge Applieant pled guilty, he must show there Is a
reasonable probability that, but for counsel’s alleged svrors, he would not have pled guilty and

v. Logkhart, 474 U.8. 52, 59 (1985).

would have insisted on going to trial. Hill:
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Iaveluntary Guilty Ples

Applicant’s testimony that his guilty plea was involuntaty is without inerit. A plea of
guilty is an admission or a confession of g;uiig and is as conclusive as & verdict of a jury; it
admits all material fact averments of the accusation; leaving no issue for the jury, except in those
instances where the extent of the punishment is to be imposed or found by the jury. State v.
Fuller, 254 S.C. 260, 266, 174 S.E.2d 774, 777 (1570); see North Carolina v. Alford, 400 U.S.
25,37, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970) (noting guilty pleas constitute a waiver of trial and
an ¢xpress admission of guilt upon which a sentefice may be imposed). Thus, when a criminal
defendant has solemnly admitted in open court that he is in fact guilty of the offense with which
he is charged, he may not thereafier raise independent claims reldting to the deprivation of
constitutional rights that occurted prior to the entry of the guilty plea. Jamison v. State, 410 8.C.
456, 468, 765 S.E.2d 123, 129 (2014). The rule that:a_ pléa must be intelligently made to be valid
does not require that a plea be vuluerable to later atiack if the defsndant did not correctly assess

every relevant factor entering into his decision. Jamison v, State, 410 S.C. 456, 471, 765 S.E.2d

123, 130 (2014).
To find a guilty plea is voluntarily and knowingly entered into, the record must establish
the defendant had a full undesstanding of the consequences of his plea and thé charges against

him. Roddy v. State, 339 8.C. 29, 33, 528 S.E.2d 418, 422 (2000); Boykin v. Alabams, 395 U 8.

238 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969). In determining guilty plea issues, it is proper to

consider the guilty plea transcript as well as evidence at the PCR hearing. Harris v, Leeke, 282

8.C. 131, 318 8.E.2d 360 (1984). Because a guilty plea is 4 solemn, judicial admission of the
truth of the charges against an individual, an Applicant’s right to contest the validity of such a

lison, 431 U.S. 63 (1977).

plea is usually, but not invariably, foreclosed. Blackledes v,
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In Boykin, the United Biates Suprems Court held that before a court ean accept a guilty
plea, a deferidant st be advised of the emstimﬁénai rights he is waivirig. Id, Specifically, a
defendant must be aware of the privilege against ste‘if»ixicrimination, the riéht to a jury trial, and
the right to confront 6né’s accusers. 1d, In additiaz;:, a defendant entering a guilty plea must be
aware of the nature and c;ueial elements of the offense, the maximum and any mandatory
minimiim penalty, and the natite of the constitutional rights being waived. Pittman v. State, 337
5.C. 597, 599, 524 8.8.24 623, 624 (1999).

Sentencing Range

Applicant’s allegation that he was misled as to what his sentence would be is without
merit. The plea judge went through an extensive colloquy with Applicant. It ensured Applicant
understood that he was waiving a number of céﬁstit;;ﬁanai tights, including the right to trial, the
right to remain silent, the right to put up a defense, and the right to confront witnesses. Tr. p. 6;
8. Applicant acknowledged he undetstood he had o waive those rights to plead guilty. Id.

The plea judge further explainéd to Appl’icarit that the maximum peénalty on éach offense
was thirty years, and that the maximum aggregate sentence he could receive was sixty years. Tr.
p. 11. Applicant said he understood. id. The pleia judge informed applicant that he was not
bound by the State’s recornmendation of fon}; vears: Tr. p. 11-12. Applicant said he
undérstood. Id. |

| This Court finds Applicant’s sworn statéments at the plea hearing are dispositive, and his
guilty plea knowing and voluntasy. See Hartis v. Leeke, supta. Applicant’s contrary testimony
at the evidentiary hearing « that if he had known that he would get a forty-seven year sentence,
he would not have pled guilty — is not credible. In any event, it does not form a valid basis for

relief. See Wolfe v. State, 326 S.C. 158, 165, 485 S.E.2d 367, 371 (1997) (“Wishful thinking
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reégarding sehtencing does not equal *1 miisappr'eihension concerning the possible range of
sentences, especially where on acknowledgss on the tecord that one knows the rafige of
sentences and that no promises have been made.”). Applicant was aware of and understood the
seéntencing range, of the possibility that the sertencing judge would &eviate from the sentencing
recommendation, and of the constitutional rights he was waiving by pléading guilty. Because
Applicant has failed to meet his burden with respeet to this allegation, it is denied and dismissed.
Ciaercion

This Court further finds Applicarit’s alle‘gations'of coercion are without merit. Counsel
admitted he told Applicant he was facing the prospect of life infilpi*isonme‘nt‘if he proceeded to
trial, and that he thought pleading guilty was i his best interest. Rathér than atternpting to
coerce Applicant into an involuntary guilty plea, this Court fiads counsei gave sound legal
advice. |

Accordingly, Applicant has failed to meet his burden to prove his plea was coerced. This
allegation i therefore denied and dismissed.

Cenflict of Interest |

This Court finds Applicant has failed to meet his burden to prove any éonﬂict of interest.
The constitutional right to effective assistance of counsel includes the right to contlict free
counsel. See, e.p., Cuyler v: Sullivan, 446 U.S. 335, 100 S.Ct. 1708 (1980). An actual conflict
of interest occurs where aii attoriey owes a duty to a party whose interests are adverse to the
defendant’s. Staggs v, State, 372 8.C. 549, 351, 64:3 S.E.E& 960, 692 (2007). Until a defendant

shows that his counsel actively represented conflicting interests, he has not established the

constitutional predicate for his claim of ineffective assistance. Lomax v. State, 379 8.C. 93, 102,
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665 S.5.2d 164, 168 (2008) (citing Duneen v. State, 281 8.C. 435, 438, 315 8.E.2d 809, 811
(19843). |

Applicant’s testimony that zounsel spent ?og miuch tims at the soliciior’s table, and
appeared to be “on their side” does not coustitute evidence that counsel actively represented
conflicting interssts. Instead, it reflects a misunderstanding of couiisel’s duty to negotiate,
particularly in light of the fact that ke did not beli@a it was possible that counsel was trying to
work something out on his behaif. Couasel tes‘tiﬁeé credibly that he was able to negotiate a plea
for Applicant that allowed him to pléa to voluntary manslaughter rather than murder. Counsel
stated he was surprised at the offer, considering he did not think Applicant would have been
entitled fo a jury charge on voluritary manslaughter at t:iali Accordingly, there is no doubt in this
Court’s mind that counsel was zealously advocating Efcr Applicant. |
Counse] testified credibility that he did not have any: conflicting or competing interests.

Because Applicant has failed to présent any evidence that counsel was acting under a
conflict of interest, this allegation is denied and dismissed with prejudice.

Failure t Env%esﬁgat@

This Court finds Applicant has failed t6 x:neet his burden with respect to failure to
investigate. Without a doubt, “[a] criminal defense atiorney has a duty to investigate, but this
duty is limited to a reasonable investigation.” Ard.v. Catoe, 372 8.C. 318, 331-32, 642 S.E.2d
590, 597 (2007). Accordingly, the controlling standard for counsel’s duty to investigate is
reasondbleness. Bdwards v, State, 392 S.C. 449, 457, 710 S.E.24 60, 64 (2011). So long as a
defendant’s attorney conducts a reasonable investigation, including interviewing potential
witnesses when it is reasonable to do so, his perfeﬁnance will not be deficient. Id. at 457, 710

8.E.2d at 65. Moreover, failure to conduct an independent investigation does not constitute
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ineffective assistance of counsel when the allegation is supported only by mere speculation as to

the result, Moorehead v. State, 329 8.C. 329, 334, 496 8.E.2d 415, 417 (1998).

Counsel testified that he met with Applicant roughly seven (7) times, prepared discovery
motions, and had Applicant evalusted. Counsel testified that he reviewed the evidence and
discovery material. Counsel caid that he did not rémember whethér li¢ interviewed witnesses,
but that the facts were not in dispute.

This Court finds counsel’s investigation entirely reasonable, particularly in light of the

fact that Applicant gave a full confession. Moreover, Applicant has failed to present this Court

with any évidence of meritorious issu¢ that counsel missed. See Moorghiead, supra.
Applicani’s allegation that counsel was ineffective in failing to investigate the indictment
issue is entirely without merit. First, a grand jury may issue indictments outside a term of

general sessions. See Administrative Order Re: Authority of Judge Designated as a Chief Judge

it Court, 2011-02:04-01 (S.C. Sup. Ct., dated February 4,

2011) (the chief judge for administrative purposes may convene the grand jury outside a term of
genieral sessions as the public intersst may neaessitéte); see also S.C. Const. Art, V. § 4 (“The
Chief Justice of the Supreme Coutt shall set the terms of any court and shall have the power to
assign any judge to sit in any court within the unified judicial system.”); In any event, Applicant
has failed to show that but for counsel’s purported error in failing to object to the alleged
deficiency in the indiciments he would have proceeded to trial, particularly in light of the fact
that Applicant waived indictment to the charge of véluntary manslaughter immediately prior to

pleading guilty. Tr. p. 3-4. This allegation is therafote denied and dismissed.
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ALY OTHER ALLEGATIONS
As to any and all allegations that were ra‘i’se%-d in the spplication or at the hearing in this
tnafter and not specifically addressed in this order,? the Court finds Applicant failéd to present
any evidence regarding such allegations, Accez&iﬂé’lyg the Couit finds Applicant bas abandoned

any such allegations. |

[Signature follows)
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CONCLUSION
Based on the foregoing, this Couit finids that the Applicant has not established any
constitutional viclations or deprivations that would re:quiafe this Court to grant his application for
!

post-conviction relief. Therefore, this application for post-sonviction relief must be dénied and

dismissed with prejudice.

This Court notes that Applicant must fils and serve a notice of intent to appeal within

thirty —{30) days from teceipt of this Order to secure Ithe appropriate appellate review. See Rule
203, SCACR. Rule 71.1(g); SCRCP; Bray v. State, 336 8.C. 137, 620 S.E.2d 743 (2005), for the
obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is
also directed to South Carolina Appellate Court Rule 243 for appropriate procedures after notice
has been timely filed. E

IT IS THEREFORE ORDERED

1. That the Application for Post-Conviction Relief must be denied and dismissed
with prejudice; and :

2. Applicant must be remanded to the custody of the South Carolina Department of

Coﬁeatians.
AND IT IS 80 ORDERED this_ /7D
Ké’ P, u(‘)IBSW/TH‘ ”
résxdmg Judge

Tenth Judicial Circuit

, South Cémliﬁa

MAY 17 2016

~¢A No. 2014-CP-04-1429; Page 10 of 10

Liaw g

CLERICOF TOURT




