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This order [ ] ends (] does not end the case.

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
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Y rePOSEHONFARE (CHECK ONE)
| JURY VERDICT. This action came before the court for a trial by jury. The issues

- have been tried and a verdict rendered.

O DECISION BY THE COURT. This action came to trlal or hearing before the court.
- The issues have been tried-or heard and a decision rendered. [ See Page 2 for additional information.

"SCRCP (Vol "Nonsuity; [] Rule 43(k), SCRCP (Settled): [_| Other
O ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [[] Bankruptcy;
(] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [] Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)..
(1 Affirmed; [] Reversed; [ ] Remanded; ] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT 1S ORDERED AND ADJUDGED: [] See attacheg'order (formal order to t‘ollow) 1 Statement of‘Judgment
b)'theCourt fAtrached PeXdonis dismissed wit frajudice 7
1. ’\%::\«hon is meciriess onits face.. . o
4. VadiXion is SukiECH YO THhe Ordesv Restei e.-\—ms £11 n3 s
(Drdec doved November T, 2008
ORDER lNF ORMATION

Additional Information for the Clerk :

[ .. ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; D Rule4i(@),

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrotled. If there is no judgment information, indicate “N/A” i in one-of the baxes below.
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$
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If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has Been pravided by the submlmng party -Disputes cancerning the amounts contamed in this
form may be addressed by way of motion pursuant to the-SC Rulés of Civil Procedure. Amounts to be computed such as interest:
or additional taxable costs not available atthe: time-the form drid:final orde¢ are submitted to the Judgeé: miay be provnded to the
cle;i Note: Title abstractors and researchers should refer to the ofﬁcial court order for judgment détails,
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For Clerk of Court Office Use Only

This judgment was entered on the .ﬂ_?;.__ day o&nmm,,, 20177__ and a copy mailed first class or

placed in the appropriate attorney’s box on this @2 __~ day of&uumq_, 20171 __to attomeys of record or
to parties (when appearing pro se) as follows:
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This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CARQLINA

‘COUNTY OF UNION

Elson McKanic, Jr., #182215
| Pétitionetl
Ve
State of South Carolina,

Respondent.

N

IN COURT OF COMMON PLEAS

SIXTEENTH JUDICIAL CIRCUIT

c/a NO:

PETITION FOR WRIT
OF MANDAMUS

COME NOW, tha above-named petitioner does hereby petition the

"Honorable Court for an issuancg of a Writ of Mandamus toO relsase

shiS“ﬁunqdns;i;uEionaim+qonvictionmuandgisentancew;agfﬁset¢~“,MWA,

forth in his attachsd Memorandum of Law in support of nis

petition.

Date: /,7‘?' 9/~ ;’“O/é |

Greanvills.County

Respectfully submitted,

soa McKanic, Jr., #132215
cry Corractional Inscicuce
O Oaklawan R4. / Ql

lzgr, 3C 290069
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STATE OF SOUTH CAROLINA ) IN COURT OF COMMON PLEAS

COUNTY OF UNION ) SIXTEENTH JUDICIAL CIRCUIT

Elson McKanic, Jr., $182215 ¢/ NO:

Petitionsar,
Va
SUMMONS
State of South Carolina,

Respondent.

[P I S S =t

To the above Raspondent, yoﬁ are nareby summoned and reguired
to ssrve upon the petitioner,.whbse address is listed below, an:
A4“;f%¢wfanswen%tothe”peﬁitignf@pr,w:itgoﬁmmmndamug,;Mﬂicn;iﬁﬁgﬁpgwitnw.

served upon you, within tnirty (30) days after service of this
 summons upon you, 2xclusive of tnoe day of sesrvicsz. 'If you fail to
do so, judgsment by default will be Laken againSt you for the

relief demanded'in the petition for Writ of Mandamus.

Respactiully submitted,

e (R0 =25 /s (éémﬁw

Greesnvillas County o - Elson McKanicy Jr., #182215
Parry Correctional [nstitute
430 Oaklawn Rd. / Ql
Palzar, 3C 29609
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STATE OF SOUTH CAROLINA ) IN COURT OF COMMON PLEAS

COUNTY OF UNION ) SIXKTEENTH JUDICIAL CIRCUIT

C/A NO:

Elson McKanic, Jr., #182215
Petitioner,

MEMORANDUM OF LAW IN

)
)
)
)
7. )
) SUPPORT OF PETITION FOR
)
)
)
)

State Qf South Carolina, WRIT OF MANDAMUS

Raspondent.

COME NOW, the above-named petitionsr to hereby presant nis
Memorandum of Law in support of his petition for Writ of Mandamus
and would show tnha following unto tne Honorable Court.

"STATEMENT OF THE CASE

Tns petitioner plead guilty on ﬁarch 15, 1971, to Armed
Robbery in Spartanpuryg -County Qi;nout ‘waving his rigpnts to
. counsel, or having a counszl appointed‘to repreéent nim-in>said
- ?réceedings.'ﬁe_was, thereafter, senteancad to Eiye~(5) years, on
the service of -one (1) year: the 'remainder to bz served on
probation. »

The petitioner was indicted at thes September 1975 term of Cthe
~ Union County Grand Jury for Armad robbary (1975—GS—4470L77)._Jack
S. Flynn, Esqg. represented him on thes charges. On Ssptember 18,

1975 applicant went to trial and was found guilty as indicted.
| The Honorabls Clarence E.Vsingletapy sentenced him:to twanty-£five
(25) years. A timzly appeal was filad on petitidnarﬂs bzhalf. The
S.C. Supreme Court affirmad his conviction and sentence; State v.
McKanic: OP. NO. 76-21 (S.Ct. filed March lo, 1976),

. The éetitioner‘WaS'indicted at-tnevAuﬁust'l99l tarm Of tha
Union County Grand Jury £for Armad Robbary. (1991-GS-44-0557),
Assault and Battery with Intent to Kill, and Possessioan of a

Firearm .or Knife During ths Commission of a Violent ‘Crime

5



(1991-G3-44-0558). Joseph Workman, Esq. represented him on the
chargaes. On Ssptember 26, 1991, the jury found him guilty of
Armead Robbery, Assault and Baitery of a High and Aggravated
Nature, and Poss sssion of a Firearm of Knife During tne
Commission of a Violent <Crime. Tne Honorable H. Dean Hall
sentencad him to confinement for a period of lifs witnout parole
for Armad Robbery and ten (10)-years for Assault aand Battery of a
High and Aggravated Nature. Applicant did not app=al nis

convictions and ssantencsas.
STANDARD OF REVIEW

(A) To obtain a Writ of Mandamus requiring-tnevperformancevof an
act, the petitioner must show (1) a duty of the opposing party to
perform the act; (2) the ministerial nature of the act; (3) the

specifice lega

Qr"awhlchu_dlacharge;>0L

B - 3T E e - T -
nacessary:; and (4) a lack of any othesr legal rams dj Szs Porter

v. Jadziniak, 512 S.E.2d 497 (1994); Anderson v. States, 527
S.E.2d 497 (1994). ' ‘ :

(B) . In addressing -a Miscarriage of Justice claim, the S5.C.

Supreme Court has held that finality must balfeélized at some
juncture to achisve a samblance of éffectivenass in disbensing
jdétice: at soms juncture revisw must sfop witn only the very
rarest = of exception, "wnan to continus a _patitioner's
imprisonmént without a review (of ths marits) would amount to a

miscarriags of justice." S=e 3aics v. Stats, 409 - S.E.2d 392

(1991). The imposition of a sentence in excess of S.C. statutory
a

and constitutional laws should gualify as miscarriaye of

justice to excusa a procedural bar. 
BRGUMENT

The court should entertain thns ‘merits of this Writ of

Mandamus to corract the miscarriage of justice regarding

patitioner's unlawful Life -Ssntence for three (3) armsad

robbeary convictions.




in the applicant's cass, tn2 racord snows tCLnat ne Jas
convicted of his first armed robbary in 1971l. He was again
convicted' for armed robbery in 1975, and ne was Einélly convicrad
of his currant armsd fobbery in 1991. After his conviction for
the last armad robbary offences, the Judyge sencenced~hiﬁ to a life
-sentence under the "Habitual Offandar Law" sat forth und2r the
"1986 Omnibus Crims Bill and Safe Strest Act."
Accordingly., 1in 1986 the s.c. Lagislators snacted ctne OQunibus
Crims Bill whicn denied parolé eligibilitj for all prison=rs wno
committed a violent crim2 subssguent to tha passazs of Ltnis Bilil.
Howavar, thare was no provision in this Bill that autnorized a
Jjudge to impose a santencs bayond tns scacucory maxiaum, as he
did in pecitionar's case, bj' unlawfully sent=acing nim to an
illegal life sentence for armad robbsary.

Moraover, with ragard to any procsdural par, the petitloaer

‘submiﬁgﬁﬁﬁgtfhislthgﬁgegied 197l-armedwrobbéty-waéfempiﬁye&»{g~*~

~enhancs his sentencé to lifs without parols wnicn still psrsists
to entitle him to a raview on tn2 m2rits oL nis claiam. Sae
McDuffi=s v. State, 277 S.E.2d 595 (3.C. 1981); Jackson v. State,
489 S.E.2d 415 (1997). o

In addressing an excassiva sentencs sucn as cnat allegesd by
petitioner; the S.C. Supramz Court has n=ld" tnac 1L cne Court
unyieldingly enforces post-conviction reliaf as tne only avenu2
of ralisf in nis case, Ctasraz =exists a real cthreat that cths
'petitioner will unlawfully continuz £ remain in prison beyond
his 1life éxpeétancy -[En}~ 1}. Thus, -uandar sucn axca2ptional
circumstances, ths Court neld that a casz such as patitionsr's
should be ramandad to tne circuit court Eor resentencing. See

2.J.y State v. Johnson, 510 S.E.2d 423 (S.C. 1999).

[£n. 1] In 1990, the maximum sentence for armed roboary was twanty-five (25)
y3ars, which was not parolable und2ar cthnz Qunious Crlme Bill.
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" Elson McKanie, Jr., #182215
Parry Correctidonal Insticute
4390 Oaklawa Rd. / Q1

- Palzer, 3C 29263
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court to poil the jury.
- THE COURT: All right poll the jury.
(Whereupon the jury was polled'by the clerk and
ali jurors answered éffirmatively;)
THE COURT: All right Mr. Workman,'yéu want to
bring Mr. McKanic up.

MR. GRANT: Your Honor, if we might there’s

‘something on his record that I would liKe to be

confirmed. If it’s all right I’d like his sentencing
fo'be deferred until the morning.g.I neea to check in
Spartanburg.
THE COURT: Any aBjection. ,

MRf WORKMAN: No, Your Honor. I'doﬁ't’See any
reasonable grounds to object.

THE COURT: I think it would be the Court would

‘like to know the accurate record before sentencing and

such we’ll uphold that until you complete your and let
us know when you have that completed so that we have an

accurate record. And also.please furnish a copy to Mr.

A

Workman and to the defendant. B

MR. GRANT: Yes, sir.

THE COURT: All right, the defendant.

ﬁR. WORKMAN: At this_time, Your Honor, I would
like to put a motion for a new trial oh behalf of the

defendant. I feel like the verdict of the jury was
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1 against the greater weight of the evidence presented.
2 THE COURT: Anything else. P
3 MR. WORKMAN: No, sir. , //‘
4 THE COURT: All right the Court notes your<m6éion
5 and the motion is denied. Any other motions.
6 MR. GRANT: None from behalf of the State, Your
7 Honor.
8 (Thursday, September 26, 1991.)
9 THE COURT: Elson McKanic. 91-44 0558.
10 MR. GRANT: Your Honor, of course Elson who was
~~+5¥:~w11“*~3*conviéted;6n*TﬁeSday_of*aégravated“assauit“aﬁd‘baftefy“""“‘“
12 and of armed robbery. &And he has to be sentenced.
13 Your Honor, at this time I would pass up to the
14 Court a document and ask to make it part of the Court
15 record. Solicitor’s request Iq_EESEEQE\17-25f£§_gggkgd
16 South Carolina code of laws, for imposition of a life
17 fggiéncgdﬂba§ed.upon.M;-ﬁE}gggﬁMgKgqiq{g convictions in"
18 l;gll,ﬂMarch the 15th of lQilwin Spartanburg County for
19 armed robbery. And on September 19 of 1975, was
20 convicted in Union County on the charge of armed
21 robbery, making it two prior armed robbery or violate
) 22 crime convictions. And the-State would evoke the
23 portion of that statute which requires a life sentence
24. for the person convicted of such crimes, and request
25 the prior record be made part of the record.

0.
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THE COURT: Mr. Workman, have you seen the copy
that prior record. |

THE COURT: Yes, sir, I have been aware of Elson
has been convicted twice of armed robbery. |

THE COURT: All right. Do you have any comments
to make. ' . | ‘

MR. WORKMAN: Well, Your Honor, I feel due to the,
I think one of the prior armed robberies was in ‘71 and
I think one was in_75;'due’€ﬁe age of those convictions
I feel like I don’t think the life sentence provisioh

' THE COURT: Well, my interpretation, I maybe

Wrong, og}thé statute is that thé Court doesn’t have
discretion. The way they allegedly worded the statute
it’s says using the word mandatory to me, something as
mahdatory it may not be given the option, but it says
that shall upon conviction, shall upon the third
conviction in this State of v1olent crlme shall

experience life in prlson, and the word shall be based

on case law that’s intended the use of the word shall.

I would interpfet that as being a mandatory instruction -
from our,legislatufe that I couldn’t use any discretion
to éhange.

Mr. McKanic, anf comments fromvyou.

MR. MCKANIC: Armed robbery in ‘71 sir, from I

‘VU . \
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what I understand now, I pled guilty-to a lesser charge
‘cause I went to the State hospital for observ;tion.
The State I know---

THE COURT: When was that?

‘MR. MCKANIC: In ‘71, ‘70, ‘71 something. I had
pled guilty to a lesser éharge fhat was my, from my
understanding, sir. | ;

THE COURT: Well, we’ve got a record here on?

MR. MCKANIC: I went to a mental hospital for
observation and stayed awhile-and then they brought.me
badk. WiiWEhff66Wh ﬁheré»and'in 770, I came back ’71. I
pleaded guilty to a lesser crime, and he gave me a
year. | | |

THE COURT: Your sentenced says that you were

sentenced to five.years,'provide upon the service of

_one yeér the balance of the sentence was suspended.

You were plaéed on probation for four yeafs thaf was in
1971 it says the offense was armed robbery.

MR. MCKANIC: I don’t know.

THE COURT: Any other comments from you, Mr.
McKanic? o

| MR; MCKANIC: No, sir.

THE COURT: On 91-0557, armed robbery, the

sentence that the defendant Elson McKanic be commltted

to the State Department of Corrections for the term of

12




' : i
NN N NNN R R R R e et
M e W N R O VL LN AL B W N H O

w o ()} (8] L] W N P

12
D esianatron ai @’Mef"?t«'!"

life without parole. On indictment 91-0558, the jury

-found Mr. McKanic guilty of assault and battery of a

high and aggravated nature, the sentence on 91-0558
will be the defendant Elson McKanic be committed to the

State Department of Corrections for period of ten

years. Okay.

MR. GRANT: Your Honor, just so the later.
THE COURT: Mr. Solicitor, I am making your
paperwork that you'have passed:up, mark the report, .

pass the record to the court reporteriand ask her tor

~mark -it:as:part sof. the reGord. =~ -~ e o e e e

MR. GRANT: And Your Honor, so the record will be
clear, I have a pehding indictment on Mr. McKanic
91-44-595 for assault and, battery of a high and
aggravated nature which océurred on Jﬁlygthe 15 or 16th
some day after the armed robbery in which Mr. Flofdl .

Snider was hit in the head and his billfold wés'taken,

'but due to these sections, I am nolle processing this

case and will not proceed on that case, but I want the

~record to be clear as to this proceeding having taken

care of all éending‘charges against Elson.
THE COURT: All right this make this part of the

record.

13
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I, the undersigned Janet M. Gibsén, Offigial Court
Reporter for the 16th Judicial Circuit of the State of
South Carolina, do hereby certify that fhe foregoing is
a true, accuréte, and complefe Transcript of Record of
all_the‘proceedings had and evidence-inﬁroduced in the
trial of‘the captioned case, relative to appeél, in the
Criminal Court for Union County, South Carolina, on the
24th day of September, 1991. |

I do further certify that I.am neither of kin,

counsel nor interest to'any party hereto.
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January 31, 1992

Ca/mj/ m.g%gm |

qénet M. Gibson

' Notary Public




