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LAW FIRM, LLC

RECEIVED

July 6, 2016
’ JUL 07 2016

Daniel E. Shearouse

Clerk of Court - | ' S.C._SUPREME COURT

Supreme Court of South Carolina
Post Office Box 11330 -

Columbia, SC 29211

Re:  Deshaun Jamel Fordham vs. State of South Carolina
C/A No: 2014-CP-38-00810

Dear Mr. Shearouse:

Please find enclosed one (1) original and one (1) copy each of Applicant’s Notice of Appeal and
Certificate of Service in the above referenced case. 1 would appreciate you filing the original
and returning the clocked copies in the enclosed envelope.

I was appointed to represent Mr. Fordham in this matter and am also enclosing a copy of the
Order of Dismissal. If you have any questions, please do not hesitate to ask. My telephone
number is 803-708-6767. '

Sincerely,

Jonathan D.\Waller

—
Cc: J. Clayton Mitchell, South Carolina Office of Attorney General

Enclosures

Barney Giese - Keith Giese - Kelly Giese - Justin Kata - Jonathan D. Waller
1315 Blanding Street, Columbia, SC 29201 - 803-708-6767 - www.gieselawsc.com
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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM ORANGEBURG COUNTY
Maité Murphy, Circuit Court Judge

RECEIVED

2014-CP-38-00810
JuL 0 7 2016

Deshaun Jamel Fordham, #342917, '8.C. SUPREME COURT

Appellant,
V.
STATE OF SOUTH CAROLINA,
Respondent.
NOTICE OF APPEAL

Deshaun Jamel Fordham, #342917, appeals the Order of Dismissal denying his
Application for Post-Conviction Relief, issued by the Honorable Maité Murphy,

Presiding Judge, First Judicial Circuit, and served on counsel by letter dated June 8, 2016.

e
Jofiathan aller
iese Law/Firm
SC 0.: 76290

1315 Blanding Street

Columbia, SC 29201
803-708-6767 (phone)
803-708-6769 (fax)
jwaller@thegieselawfirm.com
ATTORNEY FOR PETITIONER

This Lﬁ day of July, 2016.

Other Counsel of Record:
J. Clayton Mitchell, Assistant Attorney General
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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM ORANGEBURG COUNTY

Mot Lo
aité Murphy, Circuit Court Judge RECEIVED

2014-CP-38-00810 -~ JuL 072016

's.C. SUPREME COURT

Deshaun Fordham, #342917,
Appellant,
V.

STATE OF SOUTH CAROLINA,
Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that one copy of the Appellant’s Notice of Appeal
in the above-entitled case has been served upon opposing counsel, J. Clayton Mitchell,
Assistant Attorney General, by mailing in an envelope properly addressed with postage
prepaid on this Ul day of July 2016, to his office located at P.O. Box 11549,

Columbia, SC 29211.

VA r .

Kelly GiesU




STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS

COUNTY OF ORANGEBURG FIRST JUDICIAL CIRCUIT
Deshaun Jamel Fordham, ¥3%24!%; 2014-CP-38-00810
Applicant, A
B " TESRIROE RS
State of South Carolina, (g %L
' ERK o)
Respondent. (1RANGEBU COUNFT:Y CSC)OuJ;H _—

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed July 3, 2014. Respondent made its Return on February 23, 2015, requesting an
evidentiary hearing be convened. Jonathan D. Waller, Esquire, was appointed by the Orangeburg
County Clerk’s Ofﬁce to represent Apphcant An evidentiary hearing was held on February 23,
2016, at the Dorchester County Courthouse. Applicant was present and represented by Counsel
Waller. J. Clayton Mitchell, Esquire, of the South Carolina Attomey General’s Office

represented Respondent.
- —-1

At the PCR hearing, Applicant testified on his own behalf. Also tesufylng Was

)
Applicant’s plea counsel, R. Douglas Mellard, Esquire. This Court had before 1t the Orangebnrg

County Clerk of Court records, Applicant’s South Carolina Department of Correcnons recor@

,\.-'

"-_,’3,

the PCR application, the Return, and the guilty plea transcript. v -

I PROCEDURAL HISTORY
Applicant is presently incarcerated with the South Carolina Department of Corrections
pursuant to the Orangeburg County Clerk of Court’s orders of commitment. The Orangeburg
County Grand Jury indicted Applicant at the November 2012 term of General Sessions for

Murder (2012-GS-38-1413), Attempted Murder (2012-GS-38-1415), and Possession of a
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Weapon During the Commission of a Violent Crime (2012-GS-38-01414). Counsel Mellard,
represented Applicant.

On February 27, 2014, Applicant pleaded guilty pursuant to a negotiated plea deal. The
Honorable Edgar W. Dickson accepted the parties’ negotiations and sentenced Applicant to
thirty (30) years imprisonment for both the Murder and Attempted Murder charges. The
Possession of a Weapon Duﬁng the Commission of a Violent Crimes charge was nolle prossed.
Applicant did not appeal his plea or sentences.

In this action, Applicant alleges that he is being held in custody unlawfully for the
following reasons:

1. Involuntary and unintelligent guilty plea in that Counsel failed to review
the evidence in the case.

2. Ineffective assistance of Counsel in failing to have Applicant evaluated for
competency. o

11. APPLICABLE LAW

In a post-conviction relief action, Applicant bears the burden of proving the allegations in

the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application
alleges ineffective assistance of‘ counsel as a ground for relief, Applicant must prove. that
"counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attomey provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in

order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
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Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, Applicant must prove counsel's performance was
deficient. Id. Under this prong, courts measure an attorney’s performance by its "reasonableness

under prevailing professional norms." Id. (citing Strickland, 466 U.S. at 688). Second, any

deficient performance must have prejudiced Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proqeeding would have
been different." I1d. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S.

- 52, 59 (1985).
III. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed uﬁbn their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Court records regarding thé subject |
convictions, the guilty plea transcript, Applicant’s records from the South Carolina Department
of Corrections, the application for post-conviction relief, and the legal arguments made by the
attorneys. Pursuant to S.C. Code Ann. § 17-27-80 (2003), this Court makes the following
findings of fact based upon all of the probative evidence prese;ted.

As a matter of general impression, this Court finds Applicant’s testimony and assertions
to be not credible. In contrast, this Court finds counsel’s testimony to be credible and persuasive.
These credibility findings have been applied to the Court’s findings and conclusions set forth

below.

Involuntary and Unintelligent Guilty Plea
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Applicant alleges he did not plead guilty knowingly and voluntarily. This Court finds
Applicant’s guilty plea was -eatered freely and voluntarily entered. To find a guilty plea is
voluntarily and knowingly entered into, the record must establish the defendant had a full
understanding of the consequences of his plea and the charges against him. Boykin v. Alabama,
395 U.S. 238, 89 S. Ct. 1709, 23 L.Ed.2d 274 (1969). Defendant's knowing and voluntary waiver
of statutory or constitutional rights must be established by a complete record, and “may be
accomplished by colloquy between court and defendant, between court and defendant's counsel,

or both.” Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000) (citing State V. Ray,A 310

S.C. 431, 437, 427 S.E.2d 171, 174 (1993)). A guilty plea is a solemn, judicial admission of the
truth of the charges against an individual; thus, a criminal inmate's right to contest the validity of

such a plea is usually, but not invariably, foreclosed. Dalton v. State, 376 S.C. 130, 137-38, 654

S.E.2d 870, 874 (Ct. App. 2007) (citing Blackledge v. Allison, 431 U.S.- 673,- 97 S. Ct. 1621, 52
L.Ed.2d 136 (1977)). Therefore, statements made during a guilty plea should be considered
conclusive unless a criminal inmate presents valid reasons why he should be allowed to-depart

from the truth of his statements. Crawford v. United States, 519 F.2d 347 (4th Cir.1975).

Applicant claims he did not plead guilty knowingly and voluntarily. This Court finds this
contention meritless. The Court finds the recofd reflects Applicant was fully advised of the
State’s evidence. The plea court’s thorough colloquy with Applicant demonstrates that he
understood the charges, penalties, and his waiver of rights. Applicant testified that Counsel was
not prepared to take the case to trial. This Court finds Applicant’s testimony not credible.
Applicant presented no credible evidence as to why he should be able to depart from his
statements at the plea hearing. This Court finds very credible Counsel’s testimony regarding his

preparation and advice concerning the case, specifically that he reviewed the evidence with
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Applicant and discussed with him that he was likely to be convicted if he proceeded to trial. The
record further reflects Applicant fully admitted his guilt to the plea court. Therefore, this Court
finds the plea judge correctly found Applicant’s plea was freely, ~oluntary,—and intelligently
made.

Ineffective Assistance of Counsel

Applicant also alleges Counsel was ineffective in failing to investigate his competency
and whether hé had a defense as to identity if he proceeded to trial.

This Court finds Applicant failed to meet his burden to prove that counsel’s performance
was either deficient or ineffective for failing to investigate Applicant;s competency. “Criminal
defense attorneys have a duty to undertake a reasonable investigation, which at a minimum
includes interviewing potential witnesses and making an independent investigation of the facts
and circumstances of the case.” Edwards v. State, 392 S.C.§Q49, 456, 710 S.E.2d 60, 64 (2011)

e Cosrt-funds Cousel's-
(internal citations omitted). Inmlight-of-€oumnsets-eredibte testimony that he had no concerns with

Applicat‘lat‘:s competencypecause he was able to understand and effectively communicate with

G | |
hxmg' Applicant has produced no reliable testimony that would diminish his culpability on the
charges. Notably, this allegation rests entirely on speculation because no records were produced

at the hearing. See Moorehead v. State, 329 S.C. 329, 496 S.E.2d 415 (1998) (“failure to conduct

an independent investigation does not constitute ineffective assistance of counsel when the
allegation is supported only by mere speculation as to the result.”).
All Other Allegations
As to any and all allegations that were raised in the application and not specifically
addressed in this order, the Court finds Applicant failed to present any evidence regarding such

allegations. Accordingly, the Court finds Applicant has abandoned any such allegations.
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IV. CONCLUSION

Based on the foregc;ing, the Court finds and concludes Applicant has not established any
constitutional violations or deprivations that wou:}c\l require this Court to grant his application.
Applicant failed to demonstrate %ﬁléerrf!onnance was unreasonable under prevailing
professional norms. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625; Stalk v. State, 383 S.C. 559,
563, 681 S.E.2d 592, 594 (2009). Therefore, this application for post-conviction relief must be
denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d

395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial

of post-dopviction relief. Rule 71.1(g), SCRCP, provides that if _At)plicant wishes to seek

appellate teﬁew, PCR counsel must serve and file a notice of appeél on Applicant’s behalif.

Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal. | | |
IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

AND IT IS SO ORDERED this Z ’2 day of Mcu/o( , 2016.

Sy’ N~

MAITE MURPHY r
Presiding Judge

ﬁ_(ﬁ%, South Carolina
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