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In reply to Claimant/Respondent’s Brief, Defendants/Appellants, argue the following:

ARGUMENT
The Commission erred in: 1. finding repetitive trauma injuries to the claimant’s shoulders
and an exacerbation of a preexisting condition; 2. awarding temporary total disability
benefits; and 3. authorizing Dr. Nahigian as the treating physician.

The claimant contends that she made repeated inquiries about her shoulders after her
acute work injury in October 2013 but due to her shoulders not being authorized for treatment
nothing was done to address her complaints until she attended physical therapy in May of 2015.
This is untrue. The claimant visited numerous doctors complaining about her shoulders and |
felating her problems to a motor vehicle accident. By tlhe time the claimant even mentioned
anything wrong with her shoulders and a tear was evident, the claimant hadn’t worked with the
employer for years. The evidence does not support a finding of an aggravation of a preexisting
condition to her shoulders because no doctor has stated that she had an aggravation. Further, the
only doctor who stated the claimant suffered from a repetitive trauma was Dr. Nahigian who
changed his statements on numerous occasions.

The claimant’s attorney contends that the injury was gradual in onset and meets the
definition of a repetitive injury pursuant to S. C. Code Ann. Section 42-1-172. However, the tear,
which became evident in 2015, did not show up until a year after the claimant stopped working
for Husqvarna and surgery was already contemplated for the claimant’s shoulder in 2013. Under
South Carolina law, fhe injuries were not repetitive. The claimant never mentioned any work
duties or problems doing her work with regards to her shoulders for years of treatment with
various doctors. In fact, the claimant has consistently attributed her shoulder problems to her

motor vehicle accident. Specifically, in September of 2012, she complained that her shoulder

problems were from her whiplash injury and she has not been the same since. The whiplash injury
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" " was a wholly unrelated event, not part of any work injury, and was traumatic and not gradual in
onset. On August 30, 2013, less than two months before her alleged date of accident with the
employer, she presented with severe shoulder pain to TRMC and mentions nothing about her work.
(Def.’s APA p. 580). Dr. Buckaloo’s questionnaire stating that the problems were not part of her
work injury is supported by the evidence as a whole. As such, it should have been given more
weight.

The claimant contends that since defendants did not submit evidence that the claimant was offered
alternative duty or that she maintained subsequent employment, that she is entitled to temporary
total disability benefits. This is untrue. TTD results from an inability because of the work related
injury to work. The record is clear of one thing, the claimant has worked, and has actively sought
work. Therefore, the commission’s finding that the claimant is entitled to temporary total disability
was in error.

While defendants contend that the claimant should be awarded no medical treatment as she
has reached MMI for the accepted body parts and the shoulders are not compensable, the claimant
was erroneously awarded medical treatment through Dr. Nahigian.

The Defendants did not fail to offer treatment but rather had no duty to offer treatment as this was a
denied claim. As such, once the shoulder problems were found compensable, the Defendants should

be allowed to direct treatment.



CONCLUSION
Based on the above cited arguments, the Defendants would respectfully request that the

Order of South Carolina Workers Compensation Appellate Panel be reversed in its entirety.
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