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,warrantiess arrest of épplicant,and applicant trial counsel
failed to challénge applicant's statement's on the ground that
there was no probable cause for the arrest and -that applicant

statement's were the fruit of the poisonous tree with regard to

the i1llegal arrest.See Wong Sun v. United States,Thus trial

counsel was ineffective in allowing applicant to plea guilty and
walve the right to challenge the inadmissibility of statement's
énd reserve the right to appeal meritorious appeal

claims.Strickland v. Washington,

Finally.the applicant contends that the policevshould_not
have questioned him outside the pfesence of applicant's attorney
in which applicant's mother retained,demanded that questioning
cease of his juvenile ciient and that he be allowed the right to
speak with his Jjuvenile client,which was denied by the Rock Hill
Police De?artmént,Despite applicant did not sign a wéiver in the
present of his attorney,applicant was a juvenile,juvenile cannot
waive their right to counsel during proceeding against him,unless

he does so upon advise of counsel.See State v. Taylor,276 S.E.24d

199.Both applicant and Chyneca Dixon were under age,and should
not have been questioned’ou;éide the presence of parent and
tounsel,this would warrant both,the applicant and ChYneca Dixon
statement's illegally obtained.,therefore, inadmissible, thus these
' statement's were the First Link In The Chain which [is] clearly a
textbook definition of fruit of the poisonous tree Goctrine.WOng

Sun v _united States,trial counsel ineffective for failing to

challenge applicant's stétement's on the ground that there was no
probable cause for the arrest and that applicant’s statement's
were the fruit of the poisonous trée.with regafd to the illegal
arrest. ' » '

For the foregoing reasons applicant sentence should be

vacated and a new trial set.

e



LACK OF PERSONAL JURISDICTION- A él

1. General Sessions Court was wiihout "PERSONAL JURISDICTION
CVER GCRDON".

Lack of jurisdiction can be raised at any time,including for

the first time on Appeal or PCR.

" Gordon was sixteen years of age with an IQ that of 68 whiéh
placed Gordon in the range of boarderline function arrested
upocn a minor coercé,threaten/manipulated,intimidated and
denied the right to speak with her mother/counsel until she
implicated Gordon in the allege crime hearsay statement's.
Gordon made two self-incriminating statements which Gordon's
mother retained attorney Christopher Welborn to represent her
under~age child,thus due to unproféssional policé
misconduct,applicant was. denied the right to speak with
counsel at counsel's demand that guestioning cease of juvenile
client in which the parent had asserted the right to counsel
and remain silent. Gordon was automatically tried.as an adult
.without "Family Court" relinguishing jurisdiction pursuant to
S.C. Code Ann.§20-7-7605(1),(6),and (10). . ,

General Sessions Court "iACK PERSONAL JURIébICTION",in‘

accepting Gordon's guilty pleabdue to South Carolina Code
Ann.§20e7—6605(l),"DEFiNITION OF A‘CHILD",Violates due process
cf law under the 14th Amgndment to thé United States

Constitution,Federal and State Constitution,and also conflict
with other statutory Children's Code of Laws. Specifically .
S.C. Code Ann.§20—7—400,"EXCLUSIVE ORIGINAL JURISDICTION OF
FAMILY COURT,and South Carolina Code Ann.$20-7-7605(1),(6),and
(10),"TRANSFER OF JURISDICTION".

South Carolina Code Ann.§20-7--6605(1),gives "two

definition" of a “"child" and arbitrary exclude a child sixteen
years of age from the "definition" of being a "child" if charged
with a Class A,B,C, or D felony}this function violates due
process under the 14th amendment. However,this definition of a
"child" not only exclude a '"child" sixteen years of ége from the
definition of being a child,but define a "child" a person less
then seventeen years of age. There are NO set guidelines‘in which

the sclicitor should base his arbitrary discriminating discretion



775, 1, s
upon trying a "child" sixteen years bf age,other then the child ;?
have been charge with a felony under section 16-1-20. Gordéh
asserts that his statutory right to due process of law under the
.l4th amendment to the United States Constitution,Federal and
State constitution have been violated,thus due to prosecutorial
misconduct, failure of the "solicitor" to "PETITION" the
"EXCLUSIVE ORIGINAL JURISDICTION OF FAMILY COURT" for propr
"JURISDICTION" pursuant to $.C. Code Ann §20-7-7605(1),(6),and

(10),"TRANSFER OF JURISDICTION" Gordon sentence resulted in a

miscarriage of justice. Thus Gordon's conviction's and sentence .
was unlawfully obtained,plea judge had ﬁg "authority" to accept
Gordon's guilty plea upon erroneous code section cited above
without the solicitor petitioning the family court for

JURISDICTION. The act of a Court with respect to a matter as to

which it has "NO JURISDICTION" -are void,Guthrie, 352 S.C. at
107,572 S.E.2d at 312. |

South Carolina Code Ann.$§20-7-7605(1),(6),and (10) authorize
the. Family Court to determine whether it is appropriate to
transfer a juvenile sixteen years of age to General Sessions
Court who commit murder and other serious offense. The Appellate
Court will affirm a transfer order unless the Family Court has
abuse it discretion.Sanders v. State,314 S.E.2d 319 (1984),State
v. Wright,237 S.E.2d 764 (1977). |

Due process requires the responsibility of the Family Court

to include in its waiver of jurisdiction order,sufficient
statement of reasons for,and consideration leading to that
decision. Conclusory statement ,without further explanation
" will NOT suffice. The order should be sufficient to
demonstrate that the statutory requirement of ihvestigation
and due process has been met and that the guestion has
received full and careful consideration by the “FAMILY
COURT". The salient facts upon which the order is based are
to be set forth in the order.In re Sullivan,265 5.E.2d 527
(1980),3.C. Code Ann.$20-7-7605(1),{(6),and (10).

Gordon argues that the circuit court lack personal

jurisdiction and failed to address subsection six of the

transfer statute which specifically deals with when a "chilgd"

A



has been charged with murder. Moreover,Gordon contends that
because this subsection contains "NO" explicit age limitation

.for walwer,the Circuit Couxt "LACK PERSOWAL JURISDICTION",and

erred in accepting Gordon's ngltV plea when jurisdiction has

not been rellnqulsh from famlly Court to General Sessions

Court (solicitor failed to petition for,jurisdiction"). Thus
Gordon's guilty plea resulted in a miscarriage of '
juStice,violating Gdrdon‘s 14th amendment right to due

process -of law to the United States Constitution,Federal and

State Constitution.Guthrie,Kent, Patton v. Toy Supra

In interpreting a statue,the Court's primary functlon is
to ascertain the intent of the legislature.E.g.,whltner V.
State,492 S.E.28 777,779,118 S.ct.1857 (1998). Moreover,there is

a basic presumption that.the legfslature has kncwledge of

previous legislation when later statutes are enacted concerning

related subjects.
Section 20-7-400, tltled "EXCLUSIVE ORIGINAL JURISDICTION OF

FAMILY COURT",states:

(A). Except as otherwise provided herein,the Court SHALL have

exclusive original jurisdiction and SHALL be the sole Court
for initiation action:

(3). Concerning any "CHILD" sevenieen years of age or
over,living or found within the geographical limits of the
Court's jurisdiction,alleged have violated or attempted to
violate any State or Local law or municipal ordinance prior

to having "BECOME SEVENTEEN" years of age and such person

"SHALL" be delt with under the provisions of this chapter
relating to children's. S.C. Code Ann.§20-7-400
(1985&Supp.1998) (empasis added). Under the Children's
Code,the General Sessions Court ordinarily lacks jurisdiction
over individuals under the age of seventeen,with certain
exception. See S.C. Code Ann.$§20-7-7605 reads in pertinent
part:'
In accordance with the jurisdiction granted to the family
court pursuant to section 20-7-400,20-7-410,and
20-7-420,jurisdiction over a case involving a child must be

transferred or retained as follows:
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{1). If,during the pendency of a criminal or quési—criminal
chafge against a child in a circuit court of this State,it 1is
ascertain that the child was UNDER the age of SEVENTEEN years at
the time of committing the allege offense,it is the duty of the
circuit court immediately to transfer the case,together with all
the’papers,documentsjand testimony connected with it,to the_ 
family court of competent jurisdiction or in those cases where
jurisdiction has properly been transferred to the circuit court
by the family court under the provisions of this section. The
court making the transfer shall release the child to be taken
immediately to the place of detention designated by the court or
to that court itself,or shall proceed as provided in this
article. The provisions of this section are applicable to all
existing offenses and to offenses created in the future unless
the General Assembly specifically directs otherwise.

{6). Within thirty days after the filing of a "petition" in

the "family court" alleging the "child" has committed the

of fense of murder or criminal sexual conduct,the "person

éxecuting” the petition may reguest in writing that the case
be transferred to‘the Court of General Sessions with a view
to proceeding against the child as a criminal rather than as
;a child coming within the purview of this article. The

"JUDGE" of the "FAMILY. COURT IS AUTHORIZED TO DETERMINE THIS

REQUEST". If the request is denied,the petitioner may appeal
within five days to the circuit court. Upon the hearing of
the appeal,the judge of the circuit court is vested with the
discretion of exercising and asserting the jurisdiction of
the court of general sessions or relinguishing jurisdiction
to the family court. If the circuit court judge elects -to
‘exercise the jurisdiction of the general sessions court for.
trial of the case,he shall issue an order to that effect,and
then family court has no further jurisdiction in the mattér.
(10). If a child fourteen years of age or older is
charged with an offense which,if committed by an adult,provides
for a term of imprisonment of ten years or more and the child

previously has been adjudicated delingquent in the family court or

7n
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convicted in circuit court for two priof offense which,if
éommitted by an adult,provides for a term of ten-years or
more, the court acting as committing magistréte shall bind over
the child for proper criminal proceedings to a court which_would
have trial jurisdiction over the offense if committed by an
adult. For purpose of this item,an adjudication or conviction is
considered a second offense occurred subsequent to the imposition
of the éentence for the first offense. S.cC. Code Ann.§20—7—7605
(Supp.1998) (emhasis added). |

Pursuant to the Childreq's,Code,"[c]hild" is defined in
section 20-7-6605: ' |

(1). "[Cc]hild" means a person less than seventeen years of

age. "[C]lhild does not mean a person sixteen years of age who

is charge with a Class A,B,C, or D felony which provides for
a maximum term of imprisonmenf of fifteen years or more.
However,a pefson_sixteen'years of age who is charged with a
Class A,B,C, or D felony which provides for a maximum term of
imprisonmént of fifteen years or more may be remanded to the

family court at the discretion of the solicitor. An

additional or accompanying charge associated with
jurisdiction over the offense contained in this item.

5.C. Code Ann.§20-7-6605(1) (Supp.1998).kent v. United
States,383 U.S. 541 (1966),the United States Supreme Court

' noted the following criteria for determining whether
jurisdiction should be waived under the District of Columbia

Juvenile Act:

Note: 1 :

Criminal statutes are construed strictly against State
and any ambiguity in them must be resoclved in favor of
accused,William v. State,410 S.E.2d 563 (1991),S8tate v. Guy
Mobile Corp,149 S.E.2d 913 (1966).(2) The S.C. Supreme Court
held in State v.. Corey D,that the "family court" could waive
a child twelve years old to the Court of General Sessions
stating that subsection six of §20-7-7605,transfer of
jurisdiction,contained no age limitation,thus the S.C.
Supreme Court have not address whether the "SOLICITOR" should
"PETITION" the "exclusive original jurisdiction of family
court",for proper jurisdiction pursuant to subsection 6 of §
20-7-7605,transfer of jurisdiction,pertaing to a "child"

sixteen years of age who is charge with a Class A,B,C, or D
felony which contain no age limitation.

21
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1. The serious of the allege offense to community and 77
whether the protection of the community requires waiver.

2. Whether the allege offense was committed in an aggressive
violent,premeditated or willful manner. '

3. Whether the allege offense offense was against person
- or against property; . ' '

4. The prospective merit of the complaint,i.e.,whether there
is evidence upon which a grand jgry-may be to return an
“indictment. _ o '

5. The desirability of trial and disposition of the
entire offense in one court when the Jjuvenile's associates in tha
offense are adults who will be charge with a crime.

6. The sophistication and muturity of juvenile's as
determined by consideration of his home,env1ronmenta1
51tuatlon,emotlonal attitude and pattern of living.

7. The record and previous history of the
juvenile,including previous contacts with the youth aid
division,other law enforcement agencieé,juvenile courts and other
jurisdictions,prior periods of probation to this court,or prior
commitment to juvenile's institutions.

8. The prospects for adeguate protecﬁion of the public and
the likelihood of reasonable rehabilitation of juvenile (if
he is found to ha&e committed the allege offense) by the use
of procedures,services and facilities currently available to
the juvenile court. Id.at 566-67. The South Carolina Supreme
Court,in State v. Corey D,529 S.E.2d 20 (2000) ,concluded that

the family court may properly consider the Kent factors when
determining whether jurisdiction over a juvenile should be
transferred.id.at 117-18,529 S.e.2d at 25-26 ("moreover,the
family court specifically consider the Kent factors,which in
previous cases the Court has implicitly approved as
appropriate critéria.")

Facially and legally,jurisdiction of the offense
contained in statutory 20-7-6605(1)"DEFINITION OF A

[C]HILD",is erronecusly placed with the circuit court. The

77,



Py
W&//w

‘reference statutes plainly and luculently demonstrate that
the "EXCLUSIVE ORIGINAL JURISDICTION OF FAMIL¥ COURT CONTROLS
. ALL CHARGES PENDING AGAINST A "CHILD" UNDER THE AGE OF

SEVENTEEN". The amalgamation and commingling of pending
charges with exclusive original jurisdiction in the family
court and exclusive original jurisdiction in the circuit
“court result in a sentence that cannot be placed in a legally
sufficient position by a statute procedure that
simplistically eliminates original family court
jurisdiction,leaving original jurisdiction circuit court
offense,this procedure violates Statutory procedural due
process of law under the 14th amendment to-thevUnited States
Constitution,Federal and State-Constitution,and statutory
procedure of the grand jury function in South Carolina. Thus
due to prosecutorial misconduct,failure of the "solicitor" to

"petition" family court for proper JURISDICTION,Gordon's

guilty plea resulted in a miscarriage of justice,rendering
the guilty plea involuntarily made whereas,General Sessions
Court Lack Personal Jurisdiction in accepting Gordon's gquilty

plea.

Gordon's guilty plea should be vacated set aside and a

new trial granted due to the miscarriage of justice.



" MISCARRIAGE OF JUSTICE , f?
Wille Thomas Ass. trial solicitor testified FALSELY,and

committed PERJURY in violation of Gigilio v. US,U.S V.
 Bagley,Banks v. Dretke,125 S.ct (2005),prohibition against the

use of known perjury testimony.,when at .the guilty plea,in support
of the plea,ThomaS stated A.Gordon palm print on victim's BMW
driver side door when he knew this was phly,ih fact,the victim
print on his driver side door,not A.Gordon.See Page 188 plea L.12

(1).

This has also been raised as a Brady violation causing the

plea itself to be involuntary Gibson v. State. However,this is

primarily a issue that amounts to a "manifest miscarriage of
justice that is shocking to the universal sense of justice".See

United States v. Beggerly,118 S.ct 1848 (1998),Butler v.

State, (1990 S.C.),as the entire plea was based on a
misrepresented evidence known to the State and the (solicitor)
and it was not objected to or raised at trial,at this evicdence
was not only misrepresented,and suppressed by Willie Thomas etal.

IT MISCARRIAGE OF JUSTICE

WWhen raised at the PCR Tara D. Shurling (esg) either lost or
destroyed the physical evidence of palm print card that would
have shown conélusiveiy Willie Thomas had perjured himself at
guilty. plea proceedings. And this misrepresentation of the
evidence was the primary reason applicant entered a guilty

plea.See Brady v. Marland,and Gibson v. State,and thus the plea

was involuntary.

Tara D. Shurling over the strenous objection of the_applicaht
"WITHDREW" this issue. Further,she failed to file a Rule 60
(b),(1),to present and preserve this issue-post hearing-based on
her mistake,inadvertence excusable neglect (etc)

(lost,destroyed,palm print evidence).

(a) However,it now appears Tara D. Shurling acted either with
gross negligence and lost the palm print evidence/did not get the
palm print from out rule 5/Brady file from the York County
solicitor's office or trial counsel D'Agostino. Or she acted to

defraud her client out of this miscarriage of justice issue at

(1)

THIS WAS ONLY PIECE OF PHYSICAL EVIDENCE (ALLEGELY) LINKING
ANTONIO GORDON TO THE CRIME. EVEN VICTIM STATED A.GORDON MERELY
PRESENT. :
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the PCR hearing and again failed to file.a Rule 60 {b),to show
that the solicitor produced known perjured testimony in violation

of Gigilo v. United State,

(b) This fraudulent issue must be examined in light of SC

case law hagy v. Pruitt,529 S.E.2d (2001). (Allows evidence of

extrinsic fraud upon the Court to be raised at anytime.)
> anytime

' This is in addition to BLACK LETTER LAW that holds issues of

miscarriage of Jjustice can also be raised to overcome any

PROCEDURAL BARS. US v. Beggerly,Supra, Butler v. State,

Gordon was subjected to miscarriage of justice at the
plea, and at the PCr in RE: to presentation of perjured
testimony of Willie Thompson of palm print‘that was sole
reason Gordon changed his plea to guilty and waive his right
to a trial. Thus State misrepresentation of the only physical
evidence caused Gordon to pled guilty when he would have
otherwise continued with the trial that was in progress.

Gordon did not knowingly and voluntarily waive the States

misrepresentatién of the palm print by State.,and accompanying

Brady Violation, “and I Gordon, pur to Ard v. Catoe,(March 2007

sCc), for counsel failing to advise his client his print was NOT
on victim vehicle but his own vehicle.

Tara D. Shurling either lost or destroyed the physical
evidence thaf palm print on applicant's vehicle (NOT VICTIM) at
or prior to the PCR hearing, this issue was NEVER waived and Tara
D.'Shﬁrling will testify applicant strenously objected to her not
raising this issue at PCR. .

NEW TRIAL
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Antonio Gordon Case
Statement of Chyneca Dixon : /’ﬂo

' 01/16/08 (@ 7:25pm 7.
Conducted by: Investigators Whiteside and Stewart . / 51

" Personal Affidawvit

In the early morning hours in February or March of 1998, I'was at my boyfriend’s grandfather’s house,
who is Willie Gordon. He lived in a trailer on Vernsdale Road. At-approximately 5:30am, I was awakened
by sirens. We got a knock at the door. We thought they were coming for-Curtis Gordon, Antonio’s uncle,
who lived next door, because he had done something again. They came to Mr. Willie's door instead. It
was a tall lanky officer, who asked for the owner of thehouse.

Gloria Dean answered the door and said that she looks after him and the house. The officer asked if he
could come in and the Gloria Dean asked what he wanted 1o come in for. He said he just wanted to see
who was in the house. Gloria Dean asked where his warrant was and he said he didn’t have one, but he
could go get one. Gloria Dean said “well hell, we haven't done anything wrong so you all can come in".

The officer asked everybody what their name was and then he said what he was there for. He said the car
that was in the yard had been identified in a shooting. He asked who the owner of the car was and that's .
when | stepped forward and said it was my car. The officer then asked me to talk to him on the porch. |
said that Curtis had the car because he was going to tepair it. ft had no heat or air conditioning so that’s
why Curtis had it to repair it. Ihad a new baby and needed it fixed. The ignition was stripped so anyone
could crank the car. I said I didn’t know who was driving the car. The officer me if T could come to the
station. He told me I could either come to the station to talk to him or he would bave the car towed. T
agreed to go to the station because I needed my car. '

After they got me in the car, we pulled up next to 2nother police car and there was another girl in the car,
Vontella Feely, the girlfriend of Antonio’s older brother, Monte. The police officer tells me I'm )
withholding information, and I tell him I don't know anything and I"m scared,

So, I get down to the police station and he keeps asking me questions and I keep telling um, [ don’t know,
- Idon’t know. He says to me “ok 'l tell you what, either you teﬂ me who was driving this car or you're
going to be charged with accessory to murder : :

I’'min the police station and T tell him that I want to talk to my Mom or a lawyer and he tells me that I can't

. and that he can detain me right now for accessory to murder. The officer told me he has my fingerprints on
the car and I said of course you do, it’s my car. I standp and say I want to go and he handcuffs me. I was
very scared. He told me if I signed something stating who could have driven my car, I could go. [ said it
could have been Curtis, Antonio, or Monte and so I signed it and he walked me to the front so someone
could call my parents for me to go.

I never heard from the officer again.

Further Affiant Sayeth Naught

(., wéw

/ ChynecaDixon /

Sworn to before me this 2 (D day of
\XOu g onCeon | , 2008
.
Notary Public for South Carolina
My Commission Expires: 01/24/2013
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Antonio Gordon Case ﬁﬁf /91 M

Statement of Geraldine Dixon

. 01/16/08 | /%
Conducted by: Investigators-Whiteside and Stewart

Personal Affidavit

On a morning in February or March in 1998, at around 9:00am, 1 got a call from some lady who said she
was with the Rock Hill Police Department. She asked me if I was Chyneca Dixon’s mother. When I said I
was, she put Chyneca on the phone. ‘

Chyneca asked me to come pick her up. When I got to the police department, I went to the Dispatch

window and asked what was going on. The lady told me my daughter would be out in five minutes. About -
five minutes later, Chyneca came out and she was crying. I asked her what was going on and she said the -
police had questioned her about somebody dnving her car in a shooting and the boy had died. Icalled the
police department for the next 2-3 weeks. There was an officer who said he would call me back, but he

never did. The potice still have never told me why they picked up my daughter or what they had

questioned her about.
urther Affiant Sayeth Nau, 7
J —)

Geraldine«Dixor}

Sworn fo before me this 2 O day of
S, 2008
Xems FQ&..&_C §’\\»c.=\-:>\
Notary Public for South Carolina
My Commission Expires: 01/24/2013
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FORTHE 16TH JUDICIAL CIRCUIT
COUNTY OF YORK ) Case No.: 2008-CP-46-4951

»Antonio Gordon, #259798,
Applicant,
V. RETURN AND MOTION TO DISMISS
Stafe of South Carolina,

)

)

)

)

)

)

)

)
‘Respondent.. )
)

In response to the amended post-conviction relief application filed on
January 9, 2009 and amended on May 19, 2009, the Respondent would show
this Court:

L.

The Applicant is presently confined in the Soutl/'x Carolina Department of
Corrections pufsuar;t to orders of commitment of the quk County Clerk of Cqurt.
The Applicant Wés indicted at the October 1998 term 6f the York County Grand
Jury fbr Murdei {98-GS-46-2847), three counts of Possession of a Firearm Dilring

the Commission of a Violent Crime (98—-GS-4_6-2847—A)(98—GS-46;2849—A)(98-GS-
46-2850—A)_, two counts of 'Attempted Armed Robbery (98-GS'—46-2849)(98-GS-46—‘
2850), Criminal ‘Conspi-racy (98-GS-46-2851), and Possession of a Pistol by a
Person Under Twenty-One (98-GS-46-2852). Robert .D’Agostino, Esquire,
represented the Applicant. On July 16, 1999, Applicant pled guilty as charged.
On July 19, 1999, the Hoﬁorable John C. Hayes, III sentenced the Applicant to

confinement for thirty (30) years for Murder; ten (10) years for Attempteci Armed

Robbery, which was consecutive to the 98-GS-46-4827 charge, but concurrent
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with present sentence being served; five (5) years concurrent for Possession of a
Firearm During the Commission of a Violent Crime; five (5) years concurrent for
Criminal Conspiracy; and ’ﬁve (S) years concurrent for Possession of a Pistol vby a
Person Under T\venty—One.

IA timely Notice of Appeaj was filed on Applicant’s behalf and an appeal was
perfected. A brief was filed on the Applicénf"s behalf pursuant to Anders v.

California, 386 U.S. 738 (1967). The South Carolina Court of Appeals dismissed

the Defendant’s appeal. State v. Gordon, 2000-UP-747 (S.C. Ct. App. filed
December 6, 2000). The Remittitur was sent on January 9, 2001. |
| 2000-CP-46-1414
The Applicant subsequently filed his first application for post-conviction
 relief (PCR) on June 19, 2000!. The State made its Return on May 4, 2001. An
~evidentiary »hearin‘g wa‘g convened on July 29, 2003, in Richland County, at which
the Applicant was .present and represented by Tara D. Shurling, Esquire. The
Applicant raised the following is‘sﬁes’ in his first PCR: B
1.- Ineffective assistance of counsel;
2. Subject Matter Jurisdiction; and
3. Involuntary Guilty Plea.
The ’Honorable J. Ernest Kinard denied and dismissed Applicant’s
application by written Order on August 19, 2003.
The Applicant appealed the denial of his PCR application on July 19, .2004,

and a Petition was filed on his behalf pursuant to Johnson v. State, 294 S.C. 310,

! The Respondent notes that the applicant filed a second PCR application on August 21, 2001, .
(2001-CP-46-1866). but that it was merged with 2001-CP-46-1414.
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364 S.E.2d 201 (1988). The Return was filed on September 10, 2004. The South
Carolina Supreme Court denied the Petition for Writ of Certiorari. Remittitur was
sent on August 9, 2005,

2004-CP-46- i700

The Apphcant subsequently filed a second apphoann for post-conviction
-relief (PCR) on July 6, 2004. The Respondent made its Return on December 12,
2004. An ev1dent1ary hearing was convened on December 6, 2004, at the Sumter
County Courthouse. The Honorable Thomas W. Cooper Jr., denied and
dismissed Applicant’s apphcatlon by written Order on May 20, 2005. The
Applicant did not appeal the denial of his PCR application.

Applicant filed a Petition for Writ of Habeas Corpus in federal court (2:05-
3327- MBS- R) on December 22, 2005. ’I‘h1s  Petition was demed by Order dated
February 16, 2007. |

| | 2006-CP-46-0010

On January 3, 2006 Applicant subsequently filed a thlrd application for
PCR in the form of a Petltlon for State Wnt of Habeas Corpus in the York County
Clerk of Court. Respondent filed its Return and Motion to Dismiss on April 28,
2006. Applicant filed a Motion to Amend the Habeas. Corpus on January 23,
2007. An evidentiary hearing was convened on January 23, 2007 at the Sumter
County Courthouse, an-d Applicant was present and représehted-by Charles B.

Burnette, Ill. The Applicant raised the following issues in his third PCR:

1. Newly Discovered Evidence;
2. Ineffective Assistance of Trial Counsel;
3. Prosecutorial Misconduct;
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4. Brady Violation; Mﬂw

S. Involuntary Guilty Plea; and
6. Personal Jurisdiction.

The Honorable John C. bHayes, Il denied and dismissed Applicant’s
application by writtenv_ Order dated April 30, 2006. The Applicant did not appeal
the}den\ial of his PCR application. |

.Applicant then filed a'60(b) Motion, alleging that Honorable Hayés IIT was in
éonﬂict_ with the case. Respondent filed its Return on August 13, 2007. The
Honorable. Roger L. Coﬁch granted Petitioner’s Motion to Reconsider and amend
and clarify Judge Hayes’ Order that the Petitioner is without prejudice to bring- a
Hébeas Corpﬁs Petition in the original jurisdiction of the South Carolina Supreme -
Court. An evidentiary hearing was held bbefore the Honorable Roger L. Couch. He
dismissed the State Habeas Corpus without prejudice 6n January 31, 2008.

II.

e

In his current application for post conviction relief the Applicant alleges

that he is being held in custody unlawfully for the following reasons:

1. Newly Discovlered Evidence;

2. Ineffective Assistance of Trial Counsel:

3. Prosecutorial Misc\:onduct;

4. Brady Violation; ¢
S. Involuntary Guilty Plea;

6. Defense «counsel failed to challenge applicant’s

statement’s on the ground that there was no probable:
cause for the arrest and that applicant statement’s was
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the fruit of the poisonous tree with regard to the illegal
arrest; and

7. Personal Jurisdiction.

For the purpose of this Return, the Respondent incorporates the Clerk of
Couz;t records and the South C'aroline"t Department of Corréctions’ records and the
prior PCR records by reference. The Respondent reserQes the right fo amend: this
Retum’upon receipt of any rellevant materials.

III-.

’i‘he Court should summarily dismiss the current Application because it is

successive to the previous application for post-conviction relief. Successive

applications for post-conviction relief are disfévored. Land v. State, 274 S.C. 243,

262 8.E.2d 735 (1980). S.C. Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant ‘under' this chapter
must be raised in his original, supplemental or amended application.
Any ground finally adjudicated or not so. raised, or knowingly,
voluntarily and intelligently waived in the proceeding that resulted in
the conviction or sentence, or in any other proceeding the applicant
has taken to secure relief, may not be the basis for a subsequent
application, unless the court finds a. ground for relief asserted which,
for sufficient reason, was not asserted or was inadequately raised in
the original, supplemental or amended. application.

Under this statute, successive post-conviction relief applications are
forbidden unless an applicant can point to a "sufficient reason" why new grounds
for relief were not raised or were not properly raised in previous applications.

Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any new ground raised in a

subsequent application is limited to those grounds that “could not have been
raised . . . in the previous application.” [Emphasis in original]. Id., 305 S.C. at
450, 409 S.E.2d at 394, If the Applicant could have raised these allegations in a
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previous application; then the Applicant may not raise those grounds in
successive applications. | Id. The -Applicant bears the burden of showing that the
allegations could not have been raised preﬂ"iously. Land, Id.

The: Apf)l_icant could have raiséd the new grounds for relief iri his prior post-
conviction relief application. The Applicant has failed to present" any reasons why
he could not have raised the current allegations in his previous post-conviction
relief applications. Accordingly, Respondent moves for a summary dismissal of
the application because it is successive.

IV.

The Responde’nt submiits that this Application fq’r Post-Conviction Relief
should also be summarily dismissed for failure to comply with »the filing
procedures of the Uniform‘ Post-Conviction Procedure Act. S.C. Code Ann. §17- 
27-10, et. seq.

S.C. Code Ann. §17-27-45(a) reads as follows:

An application fox: relief filed pursué.nt to 't'}ns:-chapt'er must be filed within

one year after the entry of a judgment of conviction or within one year after

the sending of the remittitur to the lower ‘court from an appeal or the filing
of the final decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations

shall apply to all applications filed after July 1, 1996. Peloguin v. State, 321 S.C.

468, 469 S.E.2d 606 (1996). The Applicant was convicted of the offense(s) he
challenges in this Application on July 19, 1999. The Remittitur was sent on
January 9, 2001. The Applicant was therefore required to file his applicaﬁ'on
before January 9, 2002. This Application was filed on January 9, 2009, which

was well after the statutory filing period had, expired.
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A motion for summary judgment may properly be used to raise the defense

of sfatute of limitations. McDonnell v. Consolidated School District of Aiken, 315
S.C. 487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. § 17-27-70(c)
(2003} authorizes the Court .to "grant a mo.tion by either party for summary
disposition of [an] application when it appears from the pleadings ... that there is
no genuine issue of material fact and the moving party is entitled to judgment as
a matter of law." Therefore, the Respondent requests that this Court surhrnarily
dismiss the application for post conviction relief for failure to file within the time
mandated by the Post Conviction Procedure Act.
V.
The Respondent dénies each allegation that is not expressly admitted,
qualified or explained. |
VI
WHEREFORE, Respondent moves fo summarily dismiss the application
because it is successive to the Applicant’s prior PCR action and was filed after the
sta'tut-e of limitations had expired.
Respectfully submitte%,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

ASHLEY A. McMAHAN
Assistant Attorney General
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Aﬁ‘ORNEYS FOR RESPONDENT
P.O. Box 11549 _
Columbia, S.C. 29211

9/ 7o . 2000.
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STATE OF SOUTH CAROLINA ) -
_ : ) IN THE COURT OF COMMON PLEAS
COUNTY CF YORK )
)
) 2008-CP-46-4951
)
ANTONIO GORDON, )
)
Applicant, )
. ) . '
Vs ) AFFIDAVIT OF SERVICE BY MAIL
B ' . )
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
l. L am an employee of the Respondent in the above-captioned action.

2 Regularcommunication by mail exists throughout the State of South Carolina and that this

1s:a proper circumstance of service by mail.
3. ‘T 'have this day served a copy of the Return and Motion to Dismiss in the above- capuoncd
matter on the following person(s) by depositing same in the United Stms mail, postage prepaid:

Tricia A. Blancherte, Esquire
Post Office Box 12725
Columbia, SC 29211,

DATED this 217 day of August, 2009.

,, - C%//%M

nndnE ung, Legal Assiscant
For Rupon
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STATE OF SOUTH CAROLINA
COUNTY OF YORK

Antonio Gordon, #259798

CASE NO.
[ ] Plaintiff

2008-CP-46-4951
V. MOTION AND ORDER INFORMATION

_ FORM AND COVER SHEET
State Of South Carolina

Defendant.

Plaintiff's Attorney:
Tricia A. Blanchette, Bar No.
Address:

PO Box 12725 Columbia, SC 29211

Defendant's Attorney:

Jennifer A. Kinzeler, Bar No. 78378

Address: '

PO Box 11549 Columbia, SC 2921 1-1549

phone: 803-781-4715 fax: phone: 803-734-3737 fax: 803-734-4113

e-mail: blanchettelaw@ gmail.com other: e-mail; other: ' '

[_] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS | and )

[X] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS It and i) _

[ 1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and i)
: SECTION I Hearing Information '

Nature of Motion:

Estimated Time Needed: Court Reporter Needed: LIYES / [INO

SECTION Ii; Motion/Order Type
] Written motion attached

Form Motion/Order
Lo hereby move for relief of actio

' November 18, 2009 ‘
rney for [ IPlaintiff / IDefendant Date submitted
SECTION 1iI: Motion Fee

[J-PAID - AMOUNT-: '
] EXEMPT: [J Rule to Show Cause in Child or Spousal Support
(check reason) ] Domestic Abuse or Abuse and Neglect
B ] Indigent Statys ] Siate Agency v. Indigent Party
|- ] Sexually Violent Predator Act X Post-Conviction Relief
' Mation for Stay in Bankruptcy
] Motion for Publication [ Motion for Execution (Rule 69, SCRCP)~ -
] Proposed order submitted at request of the court; or,
' reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter: ’
| ] Other:

. JUDGE’S SECTION
[} Motion Fee to be paid upon filing of the
attached order.

[] Other:

JUDGE

CODE: Date:

CLERK’S VERIFICATION
Date Fileq:

Collected by:

[CIMOTION FEE COLLEGTED: - |
| C1.CONTESTED - AMOUNE DUE:

SCCA/233 (11-03)
I4
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STATE OF SOUTH CAROLINA ' ) IN THE COURT OF COMMON PLEAS
‘ : ) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK ) 2008-CP-46-4951
) -
Antonio Gordon, #259798 )
| ) B
Applicant, ) © s = F}
. ) 202 5 m
v, ) ORDER OF DISMISS#b= = ©
State of South Carolina, ) :‘f“:;’_::_ =
| , ) <oh = =
Respondent. ) W Tom
: , & T
) o

This matter comes 5efore the Court by way of an application for post-conviction relief
ﬁied January 9, 2009 and amended on May 19, 2009. The Respondent made its return and
motion to dismiss on July 27, 2009. An evidentiary hearing into the matter was convened on’ |

December 1, 2009 at the Moss"‘Justice Center m Yoric County. The Applicant was present at the

hearing and was represented by Tricia A. Blanchette, Eéquire’. Assistant Attorney General

Jennifer A. Kinzeler represented the Respondent.

At the hearing, counsel for both part‘ies presented argument to the Court.  The Court also
had before it copies of the records of th\e York Coun_ty C%?;k Qf Court ;ﬁe_}g»zgding ;h: »subjf:cg |
| convictions; the Applicant’s records from the South Carolina Depaﬁme_nt of Correctibns; the
transcript from the motion to suppress hearing and guilty plea; the briefs from the direc’; api)eal;
the South Carolina Court of Appeals opinion dismissing the Applicant’s appeal; the remittitur
from the direct appeal dated January 9, 2001; the application for post-conviction relief (PCR)

filed June 20, 2001 (2000-CP-46-1414)";.the amendment to the‘application dated May 8§, 2003;

| The Respondent notes that the Applicant filed a second PCR application on August 21,2001 (2001-CP-46-1866),

1
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the Respondent’s return to the first PCR action; the consent order changing venue; the transcript
of the hearing held respecting the first PCR action; the order filed August 20, 2003 dismissing
the first PCR action with prejudice; the order filed December 15,2003 denying the Applicant’s
motion for a rehearing and/or motion for reconsideration of the facts; the Johnson petition for |

writ of certiorari filed on appeal from the denial of the first PCR action; the South Carolina

Supreme Court order denying the petition; the remittitur of the appeal from the denial of the first

"PCR action dafgd August 9, 2005; the second PCR application filed July 6, 2004 ‘(2004-CP—46-V
1700); the Respondent’s retum and motion to dismiss the second PCR action; the conditional
order of dismissal filed December 30, 2004 with respect to the second PCR action; the final order
filed May 20, 2005 denying and dismis‘sing the second PCR action; the records ana documents
related to the Apphcant s federal petition for writ of habeas corpus (2 05-3327- MBS -RSC) filed
.on December 22, 2005 the Applicant’s state petmon for writ of habeas corpus (2006 CP-46- 010)
filed on January 3, 2006; the Respondent’ S return and rnotlon to dismiss the state habeas corpus
petition; the Applicant’s “complaint én unlicensed psychology/psychologist” filed January 23,
2006; an amendment to the state habeas corpus action filed J anuary 23, 2007, thé order filed
June 1, 2007 dismissing the state habeas corpus scion the Applicant’s Rule 60(b) motion to
amend and .clarify; the Respondent’s return to the Rule 60(b) motion; the order granting the
Applicant’s Rule 60(b) motion to clarify and amend; the current PCR application and amended
PCR application (2008-CP-46-4951) including two written statements attached as exhibits to the

. current PCR application; the R'espond_ent’s return and motion to dismiss the current PCR

application; the conditional order of dismissal filed August 24, 2009; and the Respondent’s

but that it was merged with 2001-CP-46-1414,

A%
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motion to restrict future filings filed on Novemner 19,2009. . %@Uﬂﬂﬁﬂ/ 35‘
PROCEDURAL HISTORY |
The Applicant 1s currently incarcerated in the South Car‘olina Depaﬁment of
Corrections. He was indicted in October 1998 by the Yerk County Grand I ury for Murder (1998~
GS-46-2847), three counts of Possession of a’Firearm During the Commission of a Violent
Crime (1 99846874‘6-2847-A; 1998-GS~46-194§-A; 1998-68-46-1950-A), two c;ounts of

Attempted Armed Robbery (1998-GS-2849, 1998-GS-46- 2850) Criminal Consplracy (1998-GS-

- 46- 7851) and Possessmn ofa Pistol by a Person Under Twenty- One (1998 (GS-46-2852). Daniel

D’ Agostino, Esqmre, represented the Apphcant.

A hearing on the Applic'ant’s motion to suppress was held on July 12, 14, and 16, 1999.
On July 16, 1999, following the snppression heanng, the Applicant pled guilty as indicted. On
July 19, 199.9 th.e Honorable John C. Hayes, I éentenced the Applicant to confinement for thirty
(30) years for Mnrder; five (5) years for Possession of a F irearm During the Commiésion ofa
Violent Crime; five (5) years for Criminal anspiracy; five (5),years for Possession of 4 Piston

by a Person Under Twenty-_One, all to run concurrently; and ten (10) years for Attempted Armed

Robbery, running consecutive to the thirty (30) year sentence for Murder. This was a negotiated

guilty plea to a cumulative forfy (40) years conﬁnement.
The Apphcant filed a timely notice of appeal and an Anders brief was submitted on his

behalf pursuant to Anders v. California, 386 U.S. 738 (1967). Of note to the present action, the

Applicant filed a pro se brief in which he raised the issue of probable cause to arrest based onan

“informant’s” statement to law enforcement allegedly given without being advised of her rights.”

2 The “informant” to whom the Applicant is referring is Chyneca Dixon, his girlfriend at ih_e time he committed and

3
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The Applicant also contended that both he and the informant were under age and should not
have been questioned by law enforcement outside the presence of a parent or attorney. As a
result, he arguéd, the informant’s statement was inadmissible because it was obtained illegally

and could not have established probable cause for his arrest. The South Carolina Court of

Appeals dlsmxssed the Apphcant s appeal. State v. Gordon, 2000-UP-747 (S.C. Ct. App. Filed
December 6, 2000). The remittitur was 1ssued onJanuary 9, 2001.

The Applicant subsequently filed a PCR appli‘cation originally dated June 20, 2001 and
amended on May 8, 2003 (2000-CP-46-1414). An evidentiary heaﬁng was held on July 29;
2003. Tara D. Shurling, Esquire, represented the. Applicant, who was present at the hearing.
Jeanette C. Vanginhoven, of the South Carolina Attomney Generél’s Office, represehteé the
~ Respondent. .OfAnOte to the presént action, the Applicant alieged his guilty plea was involuntary

and that defense counsel was ineffecﬁve for failing to discuss with him evidence of a palim-print
foﬁnd on the victim’s car door. The Appli?ant speciﬁéally contended that defense counsel failed
to i.nvvesti‘ gate or discuss With_ him “the fact that the palm pﬁnt on the victim’s car door was
unidentified until the time of pre-trial,” and thét the South Carolina Law Enforcement Division
(SLED) never tested the palm print. On August 20, 2003, the Honorable J. Emest Kinard issued
an Order denying and dismissing the application. The Applicant subsequently made a “Motion
for RehearinyMotién for Reconsideration of the Facts” on'December 9,2003. The Honorable J.
Ernest Kinard dismissed the Applicant’s motion by written Order filed December 15, 2003.

The Applicant filed a petition for writ of certiorari appealing the Order dismissing his

pled guilty to the crimes.
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first PCR ac:.tion.3 On July 21, 2005, the South Carolina Supreme Court issued an Order denying
the petition. The remittitur was issued on August 9, 2005.

On July 6, 2004, while his appeal from the denial of his first PCR action was still
pending, the Ap;ﬂicaht filed a second PCR application (2004-CP-46-1700). The Applicant raised
issues previously raised in his first PCR action, including allegations that his guilty pleaWas .
involuntary and that defense counsel was ineffective. Oﬁ -December 30, 2004, the Honorabie Lee -
S. Alford issued a conditioﬁal ordef of dismissai in which he expressed ‘the intent to summarily
dismiss the.applieation because the Applicant failed to comply witﬁ the ﬁling procedures of the
Post-Conviction Procedure Aet as set forthin S.C. Code Ann. §17-27-45(A) and §17-27-90, and
because the application was an improper successive action, but granted the Applicant twenty (20)
days te show why the ordef should not become ﬁnal. The Apph:cant did not respond to the

conditional order of dismissal. Thereaﬁef, by Order _dated May 20, 2005, the Honorable Lee S.

| Alford denied and dismissed the Apphcant s second PCR action.

The Apphcant then ﬁled a federal petltlon for writ of habeas corpus on December 22,

2005 (2:05-3327-MBS-RSC) and an amendment to his federal habeas corpus action on April 14,

2006. On October 16, 2006, Federal Magistrate Judge Robert S. Carr entered his Report and

' Recorﬁmendation that habeas relief should be denied. On October 30, 2006, the Applicant filed

an “Objection to Report and Recommendation of Magistréte Judge.” Pertinent to this action, the
Applicant raised the probable cause issue regarding his arrest. Specifically, the Applicant
contended that his warrantless-arrest was unlawful because law enforcement only found probable

cause to arrest him based on statements given to them “by a minor whoes [sic] parents were not -

3 Assistant Appellate Defender Robert M. Dudek filed a Johnson brief on behelf of the Applicant on July 19, 200'4.\

5



present during questioning.™ In essence, he asserted that law enforcement’s reliance on Chyneca
Dixon’s statement to establish probable cause led to aﬁ unlawful arrest that violated his Fourth
.'—\m_andmént riéhts. _ He also claimed that defense counsel was ineffective for failing to advise
h-im that by pleading guilfy he Wai.ved his righ£ to challenge the lawfulness of his arrést or the
statements he made to law Aenfor.cemént after he was an’ested.' On February 16, 2007, the
Honorable Margaret B. Seyrﬁour entered an Order dismissing the Applicant’s petitidn without
prejudice to permit hi'rn to exhaust _aﬁ State rémedies. |

| Subsequently, the Appl.icant filed a state petition for writ of habeas corpus on January 3, |
2006 (2006-CP-46-0010). He then filed an amendment to the state habeas corpus action on
January 23, 2007 to which he attachéd Chyﬁeca Dixon’s tWé statements given to law |
énforcement on July 23, 1998. As it relates tov this action, the Applicant alleged that law
eﬁforcement did not have probable cause to arrest him bece;use the police relied on Chyneca
Dixon’s statemént to law enforcement that ghe gave as a reéult of being threatened outside the
presence of-her parents. The Applicant asserted that the police should nof have ques;tione.d

Chyneca Dixon (*'the minor”) outside the présence of her attorney or parents, and that because

'she was the “probable cause provider,” both of their statements to law enforcement, as well as

the Applicant’s arrest, were all unlawful. The Honorable John C. Hayes denied and dismissed

the Applicant’s state habeas corpus petition with prejudice by written order dated April 30, 2007

" and filed on June 1, 2007.

The Applicant thén filed a Rule 60(b) motion in which he alleged a conflict of interest

with the Honorable John C. Hayes, 111, who was original sentencing judge at the Applicant’s

4 The Applicant raised this issue in his “Objection to Report and Recommendation of Magistrate Judge.” The

6
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guilty plea. The Applicant also claimed that the order dismissing his state habeas corpus action
did not advise him ofn'ght to appeal the order. OnJanuary 31, 2008 the Honorable Roger L.
Couch granted the Applicant’s Rule éO(b) motion to reconsider, amend, and clarify, and issued a
written order finding that the Applicant was without »prejudice to bring a petition for wn’t‘of
habeas corpus.in the orfginal jurisdiction ‘of the South Carolina Supreme Court.

On January 9, 2009, the Applicant filed his third PCR application currently pending
before this Court. He amended the applic'atién on Ma); 19,2009. The Applicant attached to his
current application two wtitten statémeqts given by Chyneca Dixon (hereinafter “Chyneca’) and
her mother, Geraldine Di)gon (hereinaﬁer “Ms. Dixon”), on J anuary 20, 2008.. Thé statements
were given to an investigator who interviewed them on behalf of the Applicant. The Apphcam

’ alleoes in- hlS current application that he is bemg held in custody unlawfully for the following

reasons:
g 1. Newly Discovered Evidénce;—
2. Ineffective Assist;nce of Trial Counsel,
3. Prosecutorial Misconduct;

4. Brady Violation;
5. Involuntary Guilty Plea;
- 6. Defense counsel failed to challenge applicant’s statement’s on the
ground that there was no probable cause for the arrest and that
“Applicant statement’s was [sic] the fruit of the poisonous tree” with

regard to the illegal arrest; and

7. Personal Jurisdiction.

“minor” to whom the Applicant refers is Chyenca Dixon.
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‘The Respondent made its return Aand motion to dismiss on July 27, 2009 asserting that the
applicétion must be summarily dismissed as an improper sﬁccessive action and as having been ]
filed after the expiration of the applicable statute of limitations. The Honorable John C. Hayes,
Il issued a conditional order of dismissal on August 24, 2009, in which Judge Hayes expressed
the infent to surhmarily dismiss the application beéause the Applicant failed to comply with the
filing procedures of the Post-Conviction Procedure Act as set forth in..S.C. Code Ann. §17-27-
45(A) and §17-27-90, and bebause the application was an improper succeséive action, but

~ granted the Applicant twenty (20) days to show why the order should not become final. The

Respondent also filed a motion to restrict future filings on Ndvember 19, 2009 pursuant to In re

Theron Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996). The Applicant did not file a response to the

’

conditional order of dismissal. A hearing into the R espondent’s motion for summary dismissal

was convened on December 1, 2009. At the hearing, the State proceeded on a motion to dismiss
’ T

all of the Applicant’s claims ag procedurally barred by the statute of limitations and

——

successiveness.’ \The State also argued that the two written statements included with the

application were not newly discovered evidence, and that any alleged newly discovered evidence

was nonetheless barred by'the statute of limitations. The State also made a verbal motion to

— .

restrict the Applicant from filing another PCR application in the future under In re Theron

Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996).

At the hearing, the Applicant, through counsel, acknowledged that he filed a lengthy

5 Section 17-27-45(A) imposes a one-year statute of limitations on any ground for post-conviction relief. Section 17-
27-90 also requires all grounds for relief be raised in the original PCR application, and provides that any ground for
relief finally adjudicated, or not so raised or waived, may not be alleged in a subsequent [or successive] application
absent a count finding sufficient reason. Under Aice v, State, 305 S.C. 448,409 S.E.2d 392, an Applicant cannot
maintain a successive application alleging ineffective assistance of post—conviction relief counsel (1991).

8
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application in this case, and that he was only proceeding at the hearing with the newly discovered
evidence claim and with an issue regarding the palm print found on the victim’s car.

Speciﬁcally,‘ the Applicant asserted that he d‘iscove:red new evidence that law enforcement
coerced and threatened Chyneca into giving her ini.tial statements, outside the presence of her

mother, and that those statements implicated him in the crimes. He contended that because

- Chyneca’s statements were threatened and coerced, they could not have established probable

cause to arrest him. Therefore, the Applicant asserts, his arrest was unlawful, and any

'incriminat_ing siatements he gave tq law enforéement Subsequent to his arrest were t-h‘e “fruit of
the poisonous tree.” (

The Applicant also raised an issue in his current application regarding the palfn print -
obtained from the victim’s car. He claimed that he has attempted to obtain certain documents
from SLED regarding the palm print that allegedly éﬁow he was “not necessarily” the shooter,
but that he has been unable to obtain those documents p.artly as a result of ineffective assistance
of PCR counsel» during his.ﬁrst PCR action. The Applicant also maintained that defense counsel
was ineffective because he never had the palm pﬁnt tested by his own expert. The Appiicant also
claimed that he attempted to raise this issue during his first PCR heaﬁng, but he was v‘_‘c_oc'%rcred |
into waiviné this issue” at his‘ first PCR hearing by PCR coﬁnsel'.

At the hearing, the Applicant proffered the testimony of two witnesses, Chyneca Dixon

and Geraldine Dixon, in support of his newly discovered evidence claim. The State offered the

testimony of Mr. W. William (“Willy™) Thompson, the Chief Deputy Solicitor for York County,
and Daniel D’Agostino, Esquire, as rebuttal witnesses to the proffered testimony.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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- This Court has had the opportunity to review the record in its entirety and has heard the
argument of counsel presented at the hearing. Set forth below are the relevant fmdings of fact
and conclusions of law as required by S.C. Code Ann. section 17-27-80 (2003).

First, the Applicant proffered the testimony of Chyneca Dixon. She testified that she is
twenty-six years old novtf and currently lives in Lancaster County. She stated that she was -
involved in the Applicant’s criminal case, and that she gave two statements to law enforcement -

. in Juiy 1998 regardino his case. She stated she' Was fourteen years .old at the time she gave her
initial statements Chyneca testlﬁed that a police ofﬁcer came to her house en the night of the
murder and asked her to come wrth him to the police station. She testified she agreed to go wrth
him. When PCR counsel asked whether she felt free to leave at that time, Chyneca answered

" When PCR counsel asked whether she had been escorted by pohce ofﬁcers she answered
affirmatively. |
| Chyneca testiﬁed that her interview with law enforcement occurred at the police statien in
an office with a window, and that she was there for “a long time.” She testiﬁed that ar1 officer
asked her questions and typed her answers as she gave therh. She stated that officers kept “going
back and forth” until one “finally said ‘well, I'm getting kind of tired of this. You know more
than you say.” Chyneca stated that an officer told her she could not go home until she told them
- exactly what she knew. She testified that she told them she did not know much, but that Antonio
Gordon was her boyfriend and that the car involved in the erime belonged to her. Chyneca
testified that at that point, she was just saying anything she could to go home. When counsel

asked her whether she was allowed to leave after she gave her statements, Chyneca responded

affirmatively.

10
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| PCR counsel then asked Chﬁeca whether she had any further involvement with law
enforcefnent. Chyneéa testified that she was trying to gét visitation fér her and her baby, but that -
she was told she and her baby could not have any contact [with the Applicant].® She te;tiﬁed that
she believed it was because of her age, that she “called and called” but that caﬁing “di‘dnv’t 20 1o
whére,” so after a while she felt like everytl‘lin.g was ‘‘done” and “just gave up;;’ Ch&neca further
testified that after sh¢ “gave up,” she “was r.eal popular and it was all over the piace, everybody
knew,” so she left. She said she did not want to stay in York Counfy any more, and that she only .‘
c.am.e back one time to t& bto_ get child éupp'or’t. ’ | |
Chyneca testified that she did nbt have any ﬁnhe; contac’t from law enfbfcém‘e_nt, the
Solicitor’s Office, or thé»Applicant’s defense counsel abbﬁt the case. She'also testified that she
was not aware that she w'oul'd_ have been called las a ‘Wi“cness- for the State to testify agéinst the
Applicant if the case had gone to trial, and that .s_he'did' not even know the case went to trial. -
| Chyneca explained that ;hg reason she had not come fo‘rwar'd be\fore now was because she left'
‘ aﬁer it all happened. She testified here‘far_r.lily stayec% in York County, but that she.stayed ih
"Lanca'ster County and Charleston County. She then stated tha;i the only time she carﬁe back.here
(York County) is when her grandfather passed away, but that she otherwise tried to avoid York
C-ounvty"_asumtgt as poss1bIeShe sta;ed th‘atv si;;h;ls notseen theApphcant 1n almostnme yéars. )
When counsel asked whether Chyneca would have testified for the Appliéant at his Jggﬁgr_l
vs. Denno hearing about her statements, she answered affirmatively. Chyneca also testified that she

was never contacted by Ms. Shurling regarding the Applicant’s first PCR action, and that she never

received any subpoenas or any other document asking her to come to court. She testified that she got

6 PCR Counsel clarified that the Applicant is the father behyneca’s baby, and was a few months old at the time of

11
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back 1n touch with the Applicant recently because the Apphicant talked with her mother. She

testified that she was at her mother’s house one day when the Applicant called, and that she started

talking to him on the phone. Chyneca testified that after speaking with the Applicant, she agreed to
: .

give a statement to an investigator who came to her house on January 20, 2008.

When counsel asked if there was anything else she wanted to tell the Court during her proffer,

she stated that “‘since that time [she has] grown up and [she]realized that someone was hurt and that

. cannot be changed.” She further stated that she feels like over time “anybody can change,” and now

“whien she talks to the Applicaﬁt sometimes, she “can ._see how he has changed.” She stated that she

regrets any of these events ever happened, that she and the Applicant were young and that as a result,

sh._e had to take responsibility of their son by herself. Chyneca stated that she knew someone was
hurt, but at the same time she felt “like the jﬁdge’s senfeﬁce should also be fixed for so called |
witness"es and people V\./ho wanted to come forth to help in this sitiiatiori, but at the sa-me time they
g'et—[she couldn’t] find tﬁe same word forit.” Chyneca also told the Court that she was grateful for

the opportunity to say that “some parts of York County juétice system 1s [sic] broken,” and that the

~ night she was interviewed by law enforcement “lost [her] faith in the justice system.”

X

On cross-examination, Chyenca testified that her correct ate ofbith s Decermber 12,
1982, and agreed that she gave her first statement to police under the name Tawlanda Burris with .
a December 10, 1976 date of birth. She agreed th;t she testified on direct examination that she
was fourteen at the ti;ne she géve her statement.” Chyneca further agreed that in Ber first
statement to the ofticer, she said she héd been drinking that day and fell asleep around 6:30 p.m\

and that she told police officers “Terrance shot the boy,” “Terrance said he was driving,” and

the murder.

12
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“.Terranée says [sic] he shot the driver in the shoulder.” Chyneca also agreed that she did not
identify the Applicant as the shooter or driver of the car in either of her statements to law
enfor;ement.

Chyneca teétiﬁed that after giving her statements to the police, she walked to her
grandmother’s house by herself. She testified that after giving her initial stateﬁents, she waé
“néver spoken with any more about this case” until the Applicant’s investigatér came to get

another statement from her in January 2008. Chyneca agreed that the substance of her J anuary

'.20, 2008 statement to the Applicant’s investigator is that at the time she gave her initial -

“statements, she was at the police station for a long time, that she was threatened, and that the

officers told her she éould not leave until she gave them a statement. Chyneca also testiﬁéd that
she was never charged With a crime in association with the :Applican_t’s cése.

The Applicant then 'proffered the testimony of 'Geraldine Dixon, Chyneca’s mother. Ms.
Dixon testified that Chyneca was not at home the night the police came to take her dowri to the
station to give her statement, and that no one called her to let her know C_hynecé was at the p’olice. ,
department. She testified that she did not know Chyneca was taken to the police department for

questioning during the early morning of July 23, 1998 until later that morning when the
A;;plicant’s aunt called,vto teli her Ms DAi)><on a;iso testiﬁéd that she wen_t‘to the police station,
and that when she tried to talk to the police they “sﬁunned [her] off.” She stated théy would not
give her any information, and that she told them they had no right to question Chyneca without a

parent or attorney present. Ms. Dixon further stated the police told her they “had just turned her

loose, not to worry about it.”

7 Chernyca would have been fifteen years old at the time she gave her first statements to police.

13
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Ms. Dixon testified that she later picked Chyneca up at her “grand mamma’s,” and that
the pelice never contacted her or told her anything else. She testified that she had concerns about
her daughter being questioned without her being present. She stated that she was never contactad

by any attorney for any of the Applicant’s co-defendants, the Applicant’s defense attorney, law

=

enforcement, or the Solicitor’s Office.

On cross-examinatidn, Ms. Dixon confirmed that she did not know Chyneca was taken to
the police department until the next rhormng She also testified that she did not see any of the
boys 1nvolved in what happened that nlght and that she did not see anything regardlng what
happened that night. She agreed that all she knew about the case was that her daughter was

questioned by law enforcement and that they never called her. Ms. Dixon then testified that the

~ next time she saw Chyneca was at her “grand momma’s” and that was when Chyneca told her

“ what happened. She stated that up until that point, she had not spoken to Chyneca * or the law, or

‘nobody else.” Ms. Dixon also testified that the only person who contacted her about the case after

- that moming was the investigator that came to get her January 2008 statement.

- police department to pick her daughter up. She said that cduld not be true to her knowledge

Ms. Dixon then denied to this Court that she gave a sworn statement on January 20, 2008

in which she stated she got a call from the police departrnent_, and that she went down to the

because the police never contacted her. This Court presented her with her January 2008
statement. Ms. Dixon agreed that it was her signature on the statement, and that it did say she

went to pick her daughter up after someone from the police department called her. However, Ms.

‘Dixon testified that she must have “got it wrong then” because she did not pick Chyneca up at

e

#l

8 The witness was referring to Terrance MecCreary, one of the Applicant’s co-defendants.
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The State called Mr. Willy Thompson, Chief Deputy Solicitor for the York County

Solicitor’s Office, to testify as a rebuttal witness to the Applicant’s proffered testimony. He

testitied that has worked at the York County Solicitor’s Office since 1992, and that he and

Assistant Solicitor John Anthohy prosecuted the Applicant forhis underlying criminal charges.
He stated that he was present during Chyneca’s testirnony at the hearing in which she testified
that no one from the Solicitor’s Office ever contacted her regarding the Applicant’s case.

7’

Mr. Thompson was shown a document that he identified to be a copy of the subpoena that

his investigator at the time, Chuck Neal, personally served upon Chyneca on July 8, 1999.
- Referring to the subpoena, he stated that Chyneca was served at 362 Workman Street in Rock

 Hill, South Carolina, and that the subpoena was issued to “Chyneca Dixon a/k/a Tawanda

Burris.” The subpoena was entered into evidence as Réspondent’s Exhibit 1.
Mr. Thompson testified that he personally met with Ms. Dixon on July 14, 1999, after she

was subpoenaed, and that he took notes during their meeting. He testified that at the meeting, he

- and Chyneca talked about what her testimony would be in this particular case, because the State

Mr. Thompson was shown a copy of his notes that he took during his meeting with
Chyneca on July 14, 1999. He identified themn as a fair and accurate copy of his original notes
and confirmed that the notes were written in his handwriting. He testified that the notes from his
meeting with Chyneca indicate that she was interviewed in the Solicitor’s Office conference
room, that it is a large room with a table and chairs, and that he and his investigator were the only

people present during the meeting.

” /5/ 13
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Mr. Thompson further testified that Chyneca told them about the night of the murder. He

testified that Chyenca told him on'the night of the murdér, when the Applicant came ‘oack with
the other boys, “everyone was hyped up,” but that the Applicant did not.say anything at first. He
.stated that Chyneca told him the Applicant had a lock on his face that she could not explain, and
that when she and the Applicant _welntl in the back bedroom he told her “I killed someone” but “I
don’t know who.” | | |
Mr. Thompson testified that as he and Chyneca continued to talk, he asked her about any
' cbé'rciovn when she gave her statements to law enfor'cefnent. He testified thaf she described her
ihtefview with law enforcement as “the officers laying a guult tﬁp on her” by talking about things
‘l‘like the fact that someone was killed,” and that she “Wouldﬁ’t want this to happen to [her]
family,” but that she did not describe it to him as éoercioﬁ. | Mr. Thompson’s notes from his July
"l 4, 1999 meeting with Chyneca were then admitted into evidence as Respondent’s Exhibit 2. Mr.
Théﬁlpsqn further testified that it was his understanding if the case went to trial, Chyneca would
testify. /
Mr. D’ Agostino, the Applicant’s defens¢ counsel, testified that he has been practicing law
since 1992. He testified that he. could not swear under oath that he or his investigator spoke with

- Chyneca Dixon, but that based on his recollection of the case and his reading of the transcript

from the Jackson vs. Denno hearing, he felt confident that he or one of his investigators spoke to

Chyneca. Defense counsel identified a document presented by PCR counsel that indicated his
investigator billed him for serving Chyneca with a subpoena on July 14, 1999. He testified that
his investigator billed him for three hours of work and for the twenty five (25) miles he traveled

to serve her with the subpoena. The investigator’s bill was admitted into the record as

L /b . 16
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Defense counsel testified that he made several motions to suppress statements and

_evidence, and that the issues about the voluntariness of Chyneca Dixon’s statements were

thoroughly explored dun’hg the Jackson vs. Denno hearing, but that Judge Hayes ruled against
him on all of them. He stated‘that if he had calted Chyneca Dixon to-testify at the Jackson vs.

Denno hearing, her testimony would have had no impact on the outcome of hearing. Defense

~ counsel further testified that he vigorously cross-exarmined Captain Charles Cabiness regarding

~
S\

the cirgumsfances surrounding Chyn-eca’svstatements to law enforcement.

Defense counsel testified that all three of the Applicant’s co-deféndénts pled gﬁilty on the
same day, and that they all agreed to testify against the Applicant at trial.” He also testified that he
could not have put the Applicant on the stand if the case proceeded to trial because the Applicant
confessed to hirh that “he did it.” He further st;ted that he hired a psychologist fo interview the -
Appl.icant, and as a result of the psychologist’s findings, a fﬁenfal' deficiency defense was never
an option. | |

Counsel testified that he could not put Chyneca on the stand, because her testimony

‘would not have helped the Applicant. Counsel stated that because the Fourth and Fifth

Amendment rights that were allegedly violated when she gave her statements to law enforcement

were not the Applicant’s rights to assert, her testimony Would not have helped the d‘efense. He
also testified that the Applicant chose to plead guilty that déy, after his three co-defendants pled
guilty and agreed to testify against him, and after all of the statements made to law enforcement
were ruled admissible. Defense counsel testified the Applicant chose to plead guilty, in light of

the evidence against him, because he realized by doing so he had a chance of getting out of jail

17
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before he died. Finally, counsel testified that in his cpinion, the Applicant would have been
found guilty had he prpceeded to trial, which made pleading guilty the b.est option for the
.,J%pplicarit, aqd thaF was his opinion regardless of any 1t¢stimony Chyn_eca could have e‘v‘er given,' a
particula'rlly because the Appliéant said he did it. | | |
/;;;:, this Court finds that the p‘rofféred testimony and evidence éd@ittgd during this PCR
hearing have no real significance to the Applicant’s case. This Court finds that Geraldine Dixon;s
testimony is not credible. She previously gave a swofn statement that directly contradicted her

teétifnony given under oath at the PCR hearing. Oneof her statements that she gave under oath must

ne'cessarily be false. Regardlesé, this Court finds that Geraldine Dixon’s testimony is irrelevant and
immaterial to anything related to thé Applicant’s case.
Secondly, to the extent the Applicant relies upon an ailegatioh of newly discovered evidence
't o show< good cause for perrnitting him fb pursue. this succ;eséive application for pés‘_t-convictiori
. relief, this Court ﬁn‘ds‘- that the Applicant failed t@ make ‘the requisite showing thgt thé matter
: ~'covnstitutes newly di’scb_vered evidence. Theré\ Was no new evideﬁée presented in this casé that was
_ not a_vail'cible to_the Applicant throuéh his prior applications where the aHegations could have been
| fully expiored. : |
a Third, with fegard to Chyenca Dixon’s testimony, _thié Court heard her tes”timlony about how
she }w‘as‘ treated by l.aw enforcement when shé gave her stateménts, and notes its concern about
m;king sure the justice system is fair toA everyone, including victims. Nevertheless, this Court also
finds that Chyneca Dixon was ayailable to the Applicant during the time he filed his prior PCR

applications and state and federal habeas corpus actions. Chyneca Dixon testified at the hearing

under oath that no one ever contacted her about testifying at trial, or about anything related to this
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case. This Court finds her testimony to be false, particularly in light of Solicitor Thompson’s
testifnony.' The Solicitor subpoenaed Chyneca Dixon for trial. Chyenca Dixon also came to the
~ Solicitor’s Office to give information to Solicitor Thompson, and she was prepared to teétif‘y attrial,

The subpoena and Solicitor’s Thompson’s notes from the rﬂeeting with Chynleca Dixon were
admitted as part of the record and testified to by the Sohc1tor The Apphcant was not misled.as to
the av a11ab1hty of Chyneca DlXOl’] or as to the circumstances under which her statement was
obtained. .

Fourth, this Court finds that the Applicaﬁt’s allegation regarding the palm print is not

material or relevant. The Applicant has presented no evidence showin ghow this evidence is material

to the Applicant’s guilt or innocence, particularly in li ght of the Applicant’s decision to plead guilty.

Finally, this Court finds that defénse counsel’s testimony 1s credible. According to Mr.
D’Agostino, the Applicant pled guilty because all three of his co-defendants gave statements

admitting their guilt, pled guilty, and agreed to testify against him. At the Jackson vs. Denno

hearing, the court ruled the Applicant’s statements Wouid be admissible at trial. The Applicant had

». knowledge of all of this s evidence agamst him at the time he pled guilty. Notably, Chyneca Dixon’s

statements, whether obtained through coercion, intimidation, or otherwise, were not self-

incriminating and did not identify the Applicant as the shooter, although she later told Solicitor

~ Thompson that the Applicant admitted to her that he shot someone. Therefore, any coercion or

intimidation that may have accompanied Chyneca Dixon’s statements to law enforcement wasnot a
sighiﬁcant factor in the Applicant’s decision to plead guilty.

Mr. D’ Agostino testified that his investigator served a subpoena on Chyneca Dixon regarding
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the trial, and thus he had no trouble finding her. Chyneca Dixon was certainly available and hes -
been available, and the Applicant has failed to show any reason why he could not have called
Chyneca Dixon as a witness at his prior PCR hearings.

Therefore, this Court finds that the current application for post-conviction relief must be
summarily dismissed, first, because it is successive to the Applicant’s prior applications for post-
conviction relief and other action challenging the conviction and sentence. S.C. Code Ann. §17-27-
90 provides that:

All grounds for relief available to an application under this chapter

must be raised in his original, supplemental or amended Application.

Any ground finally adjudicated or not so raised, knowingly,

voluntarily and intelligently waived in the proceeding that resulted in

the conviction or sentence or in any other proceeding the Applicant
has taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Successive applications are disfavored, especially when the grounds raised could have been
raised in the initial application, Tilley v. State, 334 S.C. 24, 432 S.E.2d 689 (1999); Aice v. State, -

305S.C. 448, 409 S.E.2d 392 (1991), and the burden is on the Applicant to establish that any new
. ground raised in a subsequent application could not have been raised by him in a previous

application. Foxworth v. State, 275 S.C. 615,274 S.E.2d 415 (1981); Aice v. State, 305S.C. at 448,

409 S.E.?_d at 392; Amold v. State/Plath v. State, 309 S.C. 157., 420 S.E.2d 834 (1992). The
prohibition against successive actions includes federal habeas corpus petitions or “any other
| proceeding taken to secure relief.” Id.
An Applicant requesting a new trial based on after discovered evidence must

establish that the evidence:

% 20
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(1) Is such as would probably change the result if a new trial was had; (2) Has M@LV%%(

been discovered since the trial; (3) Could not by the exercise of due diligence
have been discovered before the trial; (4) Is material to the issue of guilt or
innocence; and (5) Is not merely cumulative or impeaching. State v. Mercer, 331
S.C. 149,672 S.E.2d (2009); State v Spann, 334 S.C. 618, 513 S.E.2d 98 (1999),

“Clark v. State, 315 S.C. 385, 434 S.E.2d 266 (1993); State v. Kelly, 285 S.C. 373,
329 S.E.2d 442 (19853). ' _

This Court finds that the Applicant has already presented this newly discovered evidence
claim that Chyneca Dixon’s statement to law enforcement was given without her mother presentas a
result of coercion and threats ‘by law enforcement. The Applicant has also already Iraised the
a_llegétion that the palm print lifted from the victim’s car doe; f;ot identify him aé tﬁe shooter. The -
Applicant continues to repeatedly pursue these claims WhiC};l long ago ceased to constitute newly
discovered e‘»;idence within the definition of theterm and which have been decided adversely to him
jn previious actions. No item of evidence has b;een diséovqred since those earlier proceedings that
could not have been discovered at the time of the Applicaﬁt’s_ first PCR action.  Under the rules
governing state post-conviction relief Aac‘t.ions, the Applicant vis foreclosed from relitigating this claim -
that has been decided previously. ;I‘illey: v. State, 334 S.C. 24, 432 S.E.2d 689 (1999); Aicev. State,
305 S.C. 448, 409 S.E.2d 392 (1992). o | |
~ Therefore, this Court finds the Appli'céhf has not provided stfficient reasofi why ie'stiould be
aEle to liti gaté the newly discovered evidence claim or any of the other allegations presented in this

third application for post-conviction relief. The application for post-conviction relief must be

dismissed because it is improperly successive to the prior applications or actions and is barred by

S.C. Code Ann. §17-27-90.

This Court finds that this application for post-conviction relief must also be summarly

21
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dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction Procedure
Act. S.C. Code Ann. §17-27-10, et. seq.
S.C. Code Ann. §17-27-43(A) (2003) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year
after the entry of a judgment of conviction or within one year after the sending of the
remittitur to the lower court from an appeal or the filing of the final decision upon an
appeal, whichever is later.

Also, §.C. Code 17-27-45 (C) (2003) provides:

_If the applicant contends that there is evidence of material facts not previously
presented and heard that requires vacation of the conviction or sentence, the
application must be filed under this chapter within one year after the date of actual
discovery of the facts by the applicant or after the date when the facts could have
been ascertained by the exercise of reasonable diligence.

The South Carolina Supreme Court has held that the statute of limitations shall apply toall

applications ﬁlea after ‘July 1,1996. Peloquinv. Stéte; 321S.C. 468, 469 S.E.2d 606 (1996). The
| Applicant was convicted of the offense he challenges in this \Application in July 1999. The Supreme
Court's decisioﬁ was filed, after the Applicant's uﬁsubcess’ful appeal. Thé remittitur was issued oﬁ | '
A anuary 9,2001. The Applb;c.ant was therefore required to ﬁl'e his application before‘l anuary 9,2002.
- This Application was filed on January 9, 2009 and amended on May 19, 2009, which is more than
- seven years after the expiration of the statutory ﬁ‘liir-iwg—pé:'r'iﬂdd.% ..
Moreo‘ver. aﬁd to the extent the Appliéant contends that newly discovered evidence should
permit him to pursué this untimely post-conviction relief action, this Court finds that S.C. Code Ann.
§17-27-45(C) requires that all newly discovered evidence claims be raised within one year after the

actual date of discovery of the facts giving rise to the claim by the applicant or after the date when

the facts could have been ascertained by the exercise of reasonable diligence. This Court finds that,

;ﬁ{ 7/}? | 22
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based upon the record before it, the Applicant was aware of and has pursued the basis for this claim
beginning in July 1999. This Court finds, alternatively, that upon the exercise of due diligence, the
Applicant could have ascertained the fa_cts \%/'ell in excess of one year prior to filing this current
application. He has not presented an item of new evidence and has not established that he could.not
have ascert%n'ned the'matter inatimely manner. This Court finds that newly discovered evidence has |
not been timely asserted in this current application for post-conviction relief, and that the alle.gation
provides no basis to permit the applicant to pursue the current action.

A motion for summary judgment méy properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994) In addmon S.C. Code Ann. § 17-27-70(c) authorizes the Court to “grant ; arnotlon by either
party for summary disposition of [an] application when it appedrs from the pleadings. . . that there is
‘no geﬁuine issue of material fact apd the onving partyis en'ti.tled to judgment as a matter of law.”
Therefore, this Court sufnmarily dismissés the application for ‘post-conviction relief for’
successiveness, and for failure to file within the time mandéted by the Post Conviction Procedure
Act. This Court also ﬁnds that there is no newl}} discovér¢d in this case.
. This Court further finds that the Applicant has had-ample opportunity to present his case.
- The Appiicant has already liti,gatéd or had the opportunity to litigate all the clair_ns he presents in this
application. The Applicant continues to raise the same oroundless claims by repeated collateral
attacks on his conviction. The pubhu interest in finality of judgments requires that litigation must
eventually come to an end. As a result and pursuant to this Order, the Applicant is prohibited. from
filing another post-conviction relief application alleging any ground raised in this application, any

grounds raised in previous applications, or any allegations that could have been raised previously.

23



A 1 e
CONCLUSION Hibpradith S7

Based on the foregoing, this Court finds and concludes that the application for post-
conviction relief must belsummarily dismissed because it‘ was filed beyond the applicable statute
oflimitatio_ns; and because it. IS an Improper successive action. Furthermore, tl1e Applicant’s
allegations and testimony in support of are not newly diseovered evidence. Accordingly, the
application is dismissed with prejuclicej

This Court advises the parties that in order to secure the appropriate appellate review,

notice of appeal must be served and filed within thirty (30) days after receipt by counsel of notice

of entry of this order. See Rules 203 and 243 of the South Carolma Appellate Court Rules. This

Court notes that post- conv1ct1on relief counsel must adv1se an applicant of the right to seek

(7005) Also, pursuant to Austin v. State, 305 S.C. 453,409 S.E. 2d 395 (1991) an applicant has -~

a right to an appellate counsel’s assistance in seekxng review of the demal of post-conviction -
relief. Rule 71.1(g), SCRCP, provides that if the apphcant w1shes to seek appellate review, post-
conv1ct10n relief counsel must serve and file a notxce of appeal on an applicant’s behalf,
 ITIS THEREFORE ORDERED: N
1. That the application for post-conviction relief must be dismissed with 'prejudice"
2. The A;pphcant 1s prohibited from filing any future application for post-conviction

relief that raises the same grounds raised in this action, any grounds raised in a
prior action, or any allegations the Appheant could have raised; and

o

The Applicant must be remanded to the custody of the Respondent.

Z2ep
AND IT IS SO ORDERED this 471 day of@?“‘“*” .

\/
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STATE QF SCUTH CARQLINA IN THE COURT OF COMMON PLEAS AQ‘P @mﬁ
CQUNTY OCF YORK SIXTEENTH JUDICIAL CIRCUIT 177
| on, 255798, Case No: 2006-cp-46-0010
|

MOTICN TC RECONSIDER,ALTER 2ND
C

AMEND JUDGMENT PURSUANT TO S.

Ea

[Ragy S §

2 of South Carolina
CIV.PROC.RULE 59(e)

~

Now Comes Antonio Cordon, the petitioner in the above caption
matter moving this Honorable Court on a motion to Reconsider
+Alter and Amend Judgment pursuant to S.C.R. Civ.Proc.Rule
59(e). This motion arises from an Order denying Petitioner's
Rule 59(e),motion filed March 25,2015. This court entered its
order April 20,2015 and raceived by petitioner April 30,2015,
See Attachment (1),(1){a) and (1)(b).

It is asked that this Honorable Court reconsider;alter and

J

amend its judgment and grant an evidentiary hearing on Gordon's

Austin v, State,409 S.E.2d& 395 (1991) claim. This Court found

that Gordon had a full and complete post-conviction relief

Antonio CGordon v. State,2008-cp~46-4951 after Cordon v. State,

2006-cp-46~0010. Petitioner asserts he "did not" discover that
counsel failed to file a Rule 59(e) motion angd notice of appeal

at his request until "after" gordon v. State,(4951) was complate

with a ruling.See Fnl Therefore, his Austin,supra, claim couls

not have been raised in Gordon v. State, (4951). Tilley v. State,
432 S.E.2d 689 (1999).

Matter of fact the one year statute of limitation for post-
conviction 'is not applicable to appeals filed pursuant to Austin
+Supra, under S.C. Code Ann § 17-27-45(a)(supp.2006). An
application for relief must be filed within one year after :

entry Qf the judgment or conviction or within one year after .

Fnl gordon v. State,(4951) became final January 25,2010 and

petitioner last letter addressed to counsel was July 18,2010.See
Attachment (c)(3) attached to Rule 60(b)(5)~Austin filed March

9, 2015 . I
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the sending the remittitture to the lower court from an order
of an appeal or the filing of a final decision upon an appeal,
which ever is later. Austin appeals are considered "belated
appeals” and are used to rectify unjust procedural defects
such as when an attorney does not file a timely»appeal.§§§
Hope v. State, 492 s8.E.2d4. 75 (permitting a belated notice of

appeal pursuant to Austin in 1992 from a denial of a PCR
application in 1989).

Gordon's 2ustin appeal is attacking the PCR procedural
used in his caée,not the merits of his sentence so the one
year statute of limitation § 17-27-45(a), is not applicable.
Petitioner further asserts that his Austin claim must be
considered as a post-conviction relief application pursuant

to HBendrick v. State,592 S.E.2d 892 (2010) and Austin v. State,

supra,whare his original habeas corpus was treated as a post-
conviction relief application.§3§ Attachment (c) (Letter from
clerk) which is law of the case. Thsrefore, it is ask=2é tha=t
this Court reconsider,alter and amend i:ts judgment.

It is ra2spectfully asked that this court reconsider,alter
and amend its judgmen: and grant petitioner an evidentiarcy

hearing on his Ex Parts Hollman,60 s.E. 19 (1908) claim where

the court held the "cqnstitutionality of a statute under which
a defendant held in custody may he tested on habeas corpus."See
fn2 As Petitioner will point out that S5.C. Cods aAnn § 20-7- o
- 5605(1) (supp.1998) Titled Definad "[Clhilé" statutory is
unconstitutional under S.C. Const Art I.,§$ 2 and tha

l4th amendment to the United States Const because it is

"arbitrary and unreasonable" whereas in [arbitrarily] “"[a]xclude"

Sixteen year old children's charged with a class A,B.,C, or

D felony as definad in section 16-1-20 from the definition

Petitioner asserts this claim should be considered under

mn2

S£.C. Code ann § 17-17-10-17-17-200 (supp.2014) pursuant to
Hendrick v. State,supra, s.cC. Const.aArt v.,§ 4 "subject to

the statutory law, the Supreme Court shall make rules governing

the practice and procedures in all such courts. Marrochlis,LLc
v. Derrick,682 s.E2d. 301 (2009). A civil procedure may not

limit the provisions of a statute. See Hendrick,supra, (Where,as

here,thejceneral Assembly has grovided a'sgegffic prog¢edure
to be followed in PCR caSes,and that metho 1s 1inconsistent

with the more general procedure of SCRCP,
must be followed).

the statutory procedure

ofs
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of being a "[c]hild" and a "[plerson]" undar Famlly court's

2xclusive original jurisdiction as those "similarly situateg"

legs than seventeen years of age charged with a class A,B,C,

or D felony as defined in section 16-1-20. This is inconsistent

with rudimentary demands of justice and renders the provision
"{v]oid" and constitutionally defective as thers is no rational
Justfication for singling out children's "sixtesn" ysars of

age charged with a class A,B,C, or D felony as defined in section
16-1-20 from ths definition of being a "[elnild" angd a "[plerson™

under family court's exclusive original jurisdiction as those

"similarly situatad" less fhan seventeen years of age charged

with a class A,B,C, or D felony as defined in section 16-1-

20. Thus in violation of the equal protection and dus process ¢

clauses of tha 14:h amendmen= of Ethe United States cons+ ang

2

Art T, 82 of S.C. Const.See Fn2 marley v. Kirby,245 s.8.28

504
alike);Rarbier v. Conﬁolly,113 U.s. 27 (1885) (same);Central

Airelines,INC v. US,138 r2d 222 (8+:h cir.1988)(Equal protection

-~ {4

S.C. 1278) (all persons similarly situated should he tr2ated

clause prohibhits goverment officials from selectively apolying
law in discriminatory manner). as well in violation of cordon's
.C.

n

fundamental right to equal protection of the law under
Const Art I.,§ 2 and the 14th amendment to the United States
Const

Therefore,the unconstit utional provision deprived the York
County Grand Jury of its jurisdiction ang renders Gordon's
indictments a nullity void ab initio pursuan* to State v. McClure

'289 s.E.2d 158 (s.c. 1982) (No indictments may be true billeg

when circuit court lacks jurisdiction) and the conviction void

‘ab inition ang a nulllty pursuanc to State v. England, 245 g .E2d

608 (1978) (Defendant was a person under family court exclusive
jurisdiction and since Jur1561ctlon had not been relinquished
by family court, General Sessions lacked Jurisdiction), and
the term for which Gordon could 1awfu11y be held under family
court's jurisdiction has "[e]lxpireg” thereof making his cust tody
unlawful pursuant to Kent v. United Qt:a‘_es,sa’2 U.S. at 556
(19566) (Juvenile defendant can be detained only until he's _




[21]). Therefore,Pestitioner asserts he's baing held in resnon
custody unlawfully in violation of his fundamental constit
rights to esqual protaction and due process of law unde

Const Art I., § 3 and the 14th amendment to the United States

const.See Pnd

i3 claim has besn raiaad
and 113 ofiginal fnabsas corous
Filed Januzgy ?,?DﬁF. Safitionar asszrhs Fhas a Saze 24 5F
213 original hab233 corpus Y2 assartsd "Gonacal Sz2z3sicons"
lacksd Zuriszcizziodon in 2Cc2pling 1is guilty 2les whers
surisdictzion 1zd nsht haaon ra2linguishad Sy Family couss which
113 zuiltv ola2a was zCca2ptad in violation of nis Fus CrOc2ss
Crights. Thus ite guite olz2ar <has Gordon "¢id non" [test fhe
cnstitutionalizy] of sac:zion 20-7-5305{1),sunra,which 1z is
12l In cusztody undar and e "Aif aaed 223t T2 lawfulness
©f iz Tousiosy” oin s criginal hadeas cocpus. T3 olaas “hat
Gordon did naot even menzion saction I0- +3upsa, nich
FUNDOCT NlE posizion 23t the 3204 s-coin "Iucizficzion" claia
L3 tozall, Aizztinzuishz’ and LADD2231LT Th3t oL 2he “urizsdiczioan
claim mention a3 22ge 24 oI nis original hiheas.f2s Ty S
“rerefoce,, Cordon assarts nis clain shas Te constizuticaatic,
2% statute under waich ve h21d in custody™ can bz czised for
The ficst tim: sucsuant to Ty ?acte Hollman,sunpra, in =ha-
12 may test the legaliiy of his "currzn: Jztenzion” on habaas

COrpus pursuan: =o Walkar v. Wainwright, 70 U.S. 225,38 <.

Fn4 Lack of subject marter jurisdiction or jurisdiction of

the cause can be raised at any time.See State v. Fundarburk, 191

S.E.2d8 520 (s.c. 1972)

Fn5 Petitioner asserts because when he filegd his habeas corpus
and it was recharacterized and filed as a post-conviction.See
Attachment (2)(a),supra,which is law of the case ,that this
current habeas corpus under Ex Parte Hollman,supra,is not a
successive action.




257 (1282).

Petitionsr asseciz failure to nold an svidentiary he2ariag
on i3 Ty Paccte Follran,supra claim will {1) deprive him of
statutory cight undar P17-17-10-17-17-200{5upn.2014) and
constitutional rawzdy purauant o S.0. <onss, A-- T.,312-
Panninghton v. Stata, 421 S.R.24 215 (12¢4), =5 rzgs =-hz
constituticnalizs of zhe szatuzz which s is held undec,and
-0 ftest ths lagality of his Zcurren: de=zn-icn” as “hose
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DID GENERAL SESSION COURT LACK JURISDICTION IN ACCEPTING PETITIONER
- GUILTY PLEA,WHRRE JURISDICTION HAD NOT BEEN RELINQUISHED BY THE

FAMILY COU#T. A/H’M et C O

(D.S.C.1994),at 362 the court held,this court beleives that these factofs provided
exéellent general guidance quoting the eight factor's in Kent,

However,a juvenile waiver hearing must measure up to the essential of Due
Procesé and Fair Treatmept.Application of Gault,387 U.S. 1,30,87 S.Ct.1428,(1967),
" Quoting from Xent v, United States,’6 S.Ct,iO&S (1966) ."Rent and Gault make it

unquestionably clear that Juvenile Court proceedings that effect a young person's

substantial rights must measure up to the essential off Due Process and fair
treatment.Kemplen v, Maryland, 428 F.Zd.172_(4th Cir.1970).However,in Shaw,274 S.C.
534,265 S.E.2d.522 (1980),the Court encourages Family Court judges in South

Carolina to apply the principles of the Kent case when making the decision of

whether to transfer a child to adult court,The objective of the Family Court'is
to provide measures of guidance and rehabilitation for‘the child and to protect
society,not to fix criminal responsibility,guilt or punishment.Back "child"

is entitled to Due Process a transfer to adult court,and reviewing court must

ensure that each "child" receives such process.

Therefore, for the forgoing reasons petitioner received violation of his Due

Process right.

<4
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TO:
FROM:

RE:

*** If your paperwork has been returned by our office, please address the checked items and return to our
office for proper handling, ***

OFFICE OF
CLERK OF COURT Atta cammg & (0)

DAVID HAMILTON .
POST OFFICE BOX 649 By ‘
o]
YORK, SOUTH CAROLINA 29745 Re. P :
(803) 684-8507 70

Antonio Gordon

DAVID HAMILTON, YORK COUNTY CLERK OF COURT

POST CONVICTION RELIEF
WRIT OF HABEAS CORPUS

All correspondence concerning your PCR application must be presented to our office by your
appointed attorney.

All PCR’s are scheduled directly by the Office of the Attorney General, you may contact
them at: PO Box | 1549, Columbia, SC 29211, °

When filing your PCR application be sure to complete the verification form in full, otherwise
the document cannot be filed in our office.

- When requesting transcripts from your proceedings you will need to contact the South

Carolina Court Administration, 1015 Sumter Street, Suite 200, Columbia, South Carolina
29201.

If you have any question concerning matters in your case and an attorney has been appointed,
you must contact your attorney.

You have filed a PCR application and requested that an attorney be appointed to represent
you. Please be advised that pursuant to a memorandum issued by Chief Justice Toal dated
January 12, 2004 the Clerk of Courts office is not to appoint an attorney until directed to do so
by the Office of the Attorney General.

Your PCR was filed on _andis being processed,

Requires original signature on filings
) .
Must have “Application to Proceed Without Payment of Costs and Affidavit in Support
Thereof “ signed and notarized before application can be processed.

Other You previously filed the same type of motion and an order was signed denying that
motion, furthermore an Order Restricting Future Filings is in place therefore our office is

retumning your motion.

York County Clerk of Court
P. O. Box 649
York, SC 29745

oot et g ¢ e




ALAN WILSON
ATTORNEY GENERAL

March 31,2015

Daniel D. Halj! A ' : . ) » \
Presiding Judge ' / : X\\C :
1675-1J York Highway ~ : ' . o
York, SC 29745

Re:  Antonio Gordon, #259798 vs. State of South Carolina \
2006-CP746-()01 0

Dear Judge Hall,

The State is in receipt of Mr. Gordon’s “Motion to Reconsider, Alter, and Amend
~Judgement Pursuant to S.C.R.Civ. Proc. 59(e)” and “Petition for Belated Notice of Appeal &
Habeas Corpus.” waever, this case was fully adjudicated. complete with an Order granting a
Rule 60(b) motion. Applicant then had a second PCR action, complete with a ful] evidentiary
hearing (200,8—CP—46-495j1) and an appeal. First, as this case has been fully adjudicated, the
. State does not intend to respond to Mr. Gordon’s 2015 motions. Second, as per S.C.R.Civ.P.
- 39(e) mandates, the motion be made “not later than 10 days after the receipt of written notice of ,
entry of judgment.” The State’s position is these motions are untimely at best and do not merit a
tormal response unless direct by this Court. Thank you for your time. ‘ :

Res’p,ectfulix,m 0

AR Al
J. Rutlédge Johnsomn—-
{__,,/-v’Assis',t_ant _Afttomey General

Ce: Antonio Gordon #259798
~ Perry Correctional Institution
430 Oaklawn Road
Pelzer, SC 29669

David Hamilton » : o |
Clerk of Court . .
P.O. Box 649 e e

Y6k SC 29745 |

* The Honorable John C. Hayes, I1I was the plea judge.

REMBERT C. DENNIS BUILDING POST OFFICE BOX {3549 CoLumala, SC29211-1549 TELEPHONE 803-734-3970 o FACSIMILE §03-253-6283




