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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

sC Court of Appeats

FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND Case No.: 2016-CP-40-00751
Fred S. Davis, § § = -
Plaintiff, ) F‘:r 8B ,CI?
) ORDER GRANTING SUMMARY Tz
) JUDGMENT : Qe__,_; w g =
| ) | oy P o8
“Mark Keel, Director, South Carolina Law ) RECEIVED ) f =
Enforcement Division (SLED) and the ) : e =

State of South Carohna , ) 93 2016 S o
_ ) - SEP
' Defendants. )

This matter came before me on September 7 2016 on the Defendants Motion for

Summary Judgment The’ Defendants were represented at' the hearing by Adam L. Whitsett

‘ W Esqu1re General Counsel to the South Carohna Law Enforcement Division.! The Plaintiff was

represented by Charles T. Brooks, I1I, Esquire of The Brooks'Law Office, LLC. Based upon the

fihngs submitted in this matter, the arguments presented at the hearing, and the apphcable South :

_Carolma ]aw I hereby GRANT the Defendants Motion for Summary Judgment in this matter

]BACKGRO UND

- The Plaintiff was convicted of three counts of lewd act upon a child and one count of

contributing to- the delinquency of a minor on or about July 12, 12006.% Based on ‘these

convrctions the Plamtiff was required to, and did in fact, register as a sex offender pursuant to

the South Carohna Sex Offender Registry Act, _.§~ 23-3-400 et seq. (“SORA”). See S.C. Code

Ann. § 23-3-430; State v. Walls, 348 S.C. 26, 31, 558 S.E.2d 524, 526 (2002) (holding that

1 The Defendants are additionally represented in this action by’ Assistant Attorney General

Harley Kirkland

' ? The Plaintiff was sentenced to 10 years for the lewd act upon a child and 3 years for the .
contributing; however, the sentencing court suspended these sentences to the service of 90 days

to be served on the weekends and 5 years® probation
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criminal penalty” and that “

- federal constitutions”)§ Hazel, 377 S.C. at 64, 659 S.E.2d at 139 (holding that *

SORA “is not so punitive in purpose or effect as to constitute a criminal penalty” and that “the

Act does not violate the ex post facto clanses of the state or federal constitutions”). The Plaintiff
filed this present action in February of 2016 seeking for this Court to\'fa'shion equitable personal
relief for‘tlle Plaintiff. The De_fendant‘s Answered the Complaint and filed the present Motion for
lS'ummary Judgment along with a Memorandum in support thereof.

STANDARD OF REVIEW

A motion for summary judgment shall be granted “if the pleadmgs show that there 1S

- DO genuine issue as to any material fact and that the' moving party is entitled to a Judgment asa

matter of law.” George v. Fabri, 345 S. C 440, 452 548 S.E.2d 868, 874 (2001) (cmng Rule

56(c), SCRCP) (empha31s in orlgmal)

“The purpose of summary judgment is to expedite disposition of cases which do not

require the services ofa fact finder.” Bankers Trust of South Carolina v.'Ben_son, 267 S.C. 152,
155, 226 S.E.2d 703, 704 (1976). |
| - LAW/ANALYSIS

Based on the following, there is no genuine issue of matenal fact in dispute in this matter.

- Further, there is no factual d1spute requiring the serv1ces of a fact finder. Accordmgly,

Defendants are entitled to a judgment as a matter of law. See Geor,qe v. Fabri, 345 S.C.at452,

548 S.E.2d at 874; Rule 56(c), SCRCP

Based on his convxcnons the Pla1nt1ff was properly registered as a sex offender upon in

accordance with SORA S.C. Code Ann. § 23 3-430; Walls, 348 S.C. at 31, 558 S E.2d at 526

(holding South Carolina’s SORA “is not so punitive in purpose .or effect as to constltute a-
the Act does not violate the ex post facto clauses of the state or

‘the applicable

[SQRA] statute is the statute that existed at the time of respondent’s release from prison. ).

SCANMED"
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SORA is constitutional, clear, and unambiguous and mandates lifetime.registration for all

sex offenders i South Carolina. 'S.C. Code Ann. § 23-3-460 (“A person required to register

'pursuant o this article is required to register biannually for life”).> In that regard, the South

Carolina Supreme Court has held that “the. length of time one must be hsted on the sex offender‘

regrstry is non-punitive, and it cannot constrtute a depnvatron of a constrtutlonally protected

liberty interest.” Hendnx V. Taylor 353 S.C. 542 552, 579 S. E2d 320, 325 (2003). Further

SORA also prowdes the only: lawful avenues by which individuals can be removed from the

regrstry. See S.C. Code Ann. § .43-3-430(E), (F), (G). Howe,ver, there is no genuine issue of

material fact to suggest that Plaintiff- meets any of these statutory criteria for removal from

J

SORA and he concedes that he does not. See Plamt1ﬁ° s Complaint pp. 2-3. Accordlngly, there

is no legal basis for the Plaintiff to be removed from the registry and the Defendants are entitled

to. judgment as a matter of law See S. C. Code Ann. § 23-3-460; S.C. Code ‘Ann. § 23-3 -430;

" Lozada v..South Carolma Law Enforcement Div., 395 S.C. 509, 512, 719 S. E2d 258 259

(201 1)(acknowledg1ng that “[wlhether an 1nd1v1dual must be placed on the sex offender registry

is a question of law.”)

The Plaintiff’s ‘argument in this matter is that hlS constrtutlonal SORA reglstratron

requirement constitutes a “wrong” that would Justlfy this Court fashlonmg the Plaintiff an -
E equrtable -personal remedy. Thrs argument is without merit. The constrtutlonal application of the
“clear and unamblguous provisions of SORA is not a “wrong” cognizable i n South Carolma law

 The South Carolma Supreme Court has held unequivocally that “the court’s equitable powers

_3 I note that South Carolina law requires registration every mnety days for persons “classified as

a Tier 1II offender by Title I of the federal Adam Walsh Child Protection and Safety Act of
2006’ however, this registration is also “for life”..

* In fact, the mechanisms for both placement on and removal from the regrstry are provided by
this same code section, S.C. Code'§ 23-3-430. -

%@m@l&
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- must yield in the 'face of an unambiguously worded statute.” Santee Cooper Resort, Inc. v. S

Carolina Pub. Serv. Comm’n, ,298 S, C. 179, 185, 379 S.E.2d 119, 123 (1989) In addition, the

South Carolina Supreme Court has also specrfxcally held that

[i]f a statute’s language is plain, unambiguous, and conveys a clear meaning, the
rules of statutory interpretation are not needed and the court has no right to
impose another meaning.” Buist v, Huggins, 367 S.C. 268, 276, 625 S.E.2d 636,
640 (2006) (internal quotes and citation omitted). Instead, the words of the Statute
must be given their plain and ordinary meaning without resorting to subtle or o
forced construction to limit or expand the statute's operation. /d. Moreover, “it is
beyond this Court’s power to effect a change in the statutes enacted by the .
Legislature.” State v. Corey D., 339 S. C. 107, 120, 529 S.E.2d 20, 27 (2000); see -
also Keyserling v. Beasley, 322 S.C. 83, 86, 470 S.E.2d 100, 101 (1996) (this-

= -Court does “not sit as a superlegislature to second guess the wisdom or folly of
decisions of the General Assembly”).

Key Corporate Capital, Inc. v. Countv of Beaufort, 373 S.C. 55, 59, 644 S.E.2d 675 (2007).

Moreover “li}f a statute’ S language 1S plam and unambrguous and conveys a clear and definite

- meaning, there is no occasion for employing rules of statutory interpretation and the court has no

right to look. for or impose another meaning.” State V. Smrth 330 S.C. 237, 240 498 S.E.2d 648,
650 (Ct App 1998) Accordingly, for this Court to fashion an equrtable remedy outside of the
constitutional, clear, and unambrguous provisions of SORA would exceed thrs Court s authorrty
and this Court’s equ1tab1e powers must yield to the clear and unamblguous language of SORA

In addrtron fashronmg an equitable remedy in the face of the clear and unambiguous .

provisions of SORA would constitute a violation of the South Carolina Constitution’s mandate

- for the separation of powers. See S.C. Const. art. I, § 8. The length of an individual’s sex

offender registration pursuartt to SORA is solely a matter of legislative prerogative and there is

-no judicial dxscretron over such ‘without vrolatmg the South Carolina Constrtutron Id. This

situation is comparable to legislatively mandated minimum or maximum sentences for criminal

offenses. With regard to sentencmg for an offense that has a- mandatory minimum or maximum

Page 4 of 8
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sentence, the South Carolina Legi‘slature has unilaterally prohibited judges from sentencing
individuals above or below the statutorily set amounts. However,d these statutory sentence

provisions are, and have been consistently upheld as being,'lawful. See State v. De La Cruz, 302

' S.C. 13, 393 S.E.2d 184 (1990); State v. Jones, 344 S.C. 48, 543 S.E.2d 541 (2001); State v.

ks

Johnson, 350 S.C. 543, 567 S.E.2d 486 (Ct. App. 2002).. In faét, the South Carolina Supreme

Court conclusively resolved this issue in State v. De La Crugz indicating

[W]e have held in the past that “[t]he penalty assessed for a particular offense is,
except in the rarest of cases, “purely a matter of legislative prerogative,” ‘and the
legislature’s judgment will not be disturbed.” State v. Smith, 275 S.C. 164, 167,
268 S.E.2d 276, 277 (1980) (quoting Rummel v. Estelle, 445 U.S. 263, 100 S.Ct.
1133, 63 L.Ed.2d 382 (1980)). Judicial discretion in sentencing, in suspending
sentences, and in designating that sentences run concurrent or consecutive is
subject to statutory restriction. See Mistretta v. United States, 488 U.S. 361, ----,
109 S.Ct. 647, 650, 102 L.Ed.2d 714, 725-726 (1989), wherein the United States
- Supreme Court noted, “Congress, of course, has the power to fix the sentence for
a federal crime, and the scope of judicial discretion with respect to a sentence is
subject to ‘g:o\ngressional control.” (Citing United States v. Wiltberger, 18 U.S. (5

6 /_ Wheat) 76, 5 L.Ed. 37 (1820); Ex Parte United States, 242 U.S. 27, 37 S.Ct. 72,

61 L.Ed. 129 (1916)).
302 S.C. 13, 15-16, 393 S.E;2d184, 186 (]990).5 Similarly, the duration of an individual’s sex
offender registration pursuant to SORA is purely a matter of legislative prerogative and there is

no judicial discretion over this duration without violating the ‘South Carolina Constitution and

Sou_th Carolina law. S.C. Const. art. I §'8; S.C. Code Ann. §23-3-430; S.C. Code Ann. § 23-3: .

460 (setting forth lifetimg_regjstratioﬁ’in South Carolina in an unambiguously worded statute)

~ see also Hendrix v, Taylor, 353 S.C. at 552, 579 S.E.2d at 325 (holding that “the length of time

one must be listed on the sex offender Iegistry is non-punitive, and it cannot constitute a

deprivation of a _constitutiohally protected liberty ihterest.”)

St is noteworthy that sex offender registration has been consistently held not to be “punitive in"
purpose or effect as to constitute a criminal penalty.” Walls, 348 S.C. at 31,.558 S.E.2d at 526.-

However, the same sentiment would apply to an administrative requirement like registration in
terms of the legislative prerogative. ' ‘

Page 5 of 8
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Furthermore, the purely equitable relief sought .by the Plaintiff in this matter is simply not
available as a matter of law. The -South Carolina Supreme Court has noted that “.[e]quitable
relief is generally available only where there Is no adequate remedy at law” and that an

adequate legal remedy may be provided by statute ” Santee Coope 298 S.C. at 185, 379
S.E.2d at 123 (citing 27 Am.Jur. 2d, Equzty, §94. (1966)) (emphasis added) The Santee Cooper
Court further noted that an “ ‘adequate’ remedy at law is one which is as certarn practrcal

complete and efficient to attain the ends of Justrce and its admrnrstratron as the remedy in

© equity.” Id ‘This does not however mean that the person seeking rehef must be elrgrble for the

relref set forth in the statute. Rather, it means only that some certarn defrnrtrve statutory relief

_ exrsts Kev CorDorate Capital, 373 S.C. at 55, 644 S E.2d at 675; Santee Cooper, 298 S.C. at

185,379 S.E.2d at 123. Ultrmately,the Court in Santee Cooper noted that “the court’s equitable
powers must yreld in the face of an unamblguously worded statute.” 298 S. C at 179, 379 S. E 2d
at 119 The statutory language of SORA providing for lrfetrme regrstratron in South Carolrna 18

unambrguously worded. See S C. Code Ann § 23-3-460 (“A person requrred to register pursuant

" to this artrcle 18 required to register. b1annually for life.”).5 Aecordrngly, this Court s equitable

powers must yield to the clear and unambrguous language of SORA and there is no legal or
constrtutronal basrs for the Plarntrff to be removed from the registry.

Moreover, any constitutional challenge by.the Plaintiff to hibs SORA registration also
fails. The South Ca’rolina Supreme Court has long held that SORA passes co'nstitutioﬁal muster.

See Hendrix, 353 S.C. at 542, 579 S.E.2d at 320 In re Ronnie A., 355 S.C. 407, 585 S.E.2d 311

(2003); Walls, 348 S.C. at 26, 558 S.E. 2d at 524 This law is rationally related to the legrslatrve

purpose sought to be effected; all members of the class. i.e. all those individuals convicted of

1

® However, certarn offenders must regrster every ninety days S.C. Code Ann § 23-3-460(B).

%@&&“ﬁ Page 6 of 8



committing a lewd act on a child are treated the same; and the classification rests on a reasonable
¢ | basrs Classifying 1nd1v1duals llke the Plamtlff who are lawfu]ly convicted of commrttmg a
lewd act on a child as sex offenders is reasonably related to the legmmate state purpose of
- protecting the publrc'and ardmg law enforcement in limiting the.rrsk that sex offenders pose to.

~ | communrtres Hendrix, 353 S C at 549 50 579 S.E.2d at 324; Inre Ronme A, 355 S.C. at 409

o .
' 585 S.E2d at 312; S.C. Code Ann." § 23-3-400.. Reglstratron as a sex- offender is not a
pumshment but rather is a regulatory requrrement 1mposed to promote public safety Williams
- V. State 378 S.C. 511 516 662 S.E.2d 615, 618 (2008); Walls, 348 S.C. at 31, 558 S.E2d at
L 4

526 In addrtlon all members of the Plarntiff’ S class are treated 1dentrcally Further all

- members of the class ‘are subject to uniform administrative and legal procedures.” See Hendrix,

° % | | / 353 S.C. 542, 550-51, 579 S.E.2d 320, 324 (2003). A_nd finally, the classification of the Plaintiff
-as a sex offender “is reasonable because the purpose of the law is 1o protect the publrc welfare :

~ and to assist law enforcement in accompltshmg that goal.” Hendrlx 353 S.C. 542 551, 579

SE2d 320 324 (2003) SC Code Ann, § 23 3-400. Accordmgly, any challenge to the

| constitutionality of the Plaintiff's SORA registration is without merit.

7Y
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CONCLUSION
" Therefore, based on .t-he foregoing and all applicable South Carolina law, it is hereby

ORDERED, DECREED, and ADJUDGED that the Defendants’ Motion for Summary Judgment is

. GRANTED.

) AND IT IS SO ORDERED.

-

o K

Jean Hogfer Toal
residing Judge -
f Common Pleas

5" Judicial Circuit

m«- ,-South Carolina
%, A ,2016
. L . .




STATE OF SOUTH CAROLINA,

)
. ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
) |
L - FRED S DAVIS _ ) SUMMONS
X 3 . Plaintiff, ) '
w v ) ‘ v . - :
Vs.. ' - ) FILE NO. 2016-CP-40-
o o - ) : : ‘
: MARK KEEL, DIRECTOR, SLED, ET AL ) S
L ' : Defendant. )
e | | '
TO THE DEFENDANT ABOVE-NAMED: : =2
YOU ARE HEREBY SUMMONED and reqmred to answer the complalnt herem a copy of
® which is herew1th served upon you, and to serve a copy of your answer to this complaint upon the

day of such serv1ce and if you fail- to answer the complaint, judgment by default will be rendered

- agamst you for the relief demanded in the complaint.

e SUMTER, South Carolina =~ - . : ey //
. Pléinﬁﬂ'/At}oﬁey' for Plaintiff

Address: 309 Broad Street, Sumter, SC 29150 '

Dated: February 2, 2016

e SCCA 401 (5/02)

subscnber at the address shown below, within th1rty (30) days after service hereof, exclusive of the .
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STATE OF SOUTH CAROLI{NA )

State of South Carolina.

IN THE COURT OF COMMON PLEAS

) FIFTH JUDICIAL CIRCUIT
COUN']I‘Y OF RICHLAND ) C/A NO.: 2016-CP-40-
. ‘ : )
Fred S. Davis, )
)
PETITIONER, )
, ) :
VS. ) PETITION FOR
) . DECLARATORY JUDGM{ENT —

- MARK KEEL, ) (Non-Jury) : e —
DIRECTOR, SOUTH CAROLI[N ) S .
LAW ENFORCEMENT ) :

- DIVISION (SLED), AND THE ) <
STATE OF SOUTH CAROLINA, ) e
| | )
RESPONDENT. )
R L S L S T, ; oy
- THE PETITIONER IN THIS MATTER, BY AND THROUGH HIS
l COUNSEL ALLEGES AS FOLLOWS A '
1. That the Petitioner is a citizen and resident of the County of Richland,

| 2. | - That the Respondent, Mark Keel, is the Chief of the South Carolina Law

Enforcement Division (hereinafter referred to as “SLED”), maintaining

the Sex Offender Reglstry for the State of South Carolina. The present

actlon is an action in part for a Declaratory Judgment regarding certam

provisions of the South Carolma Sexual Registry (hereinaﬁer referred to

as “Registly”), and pursuant to §23-3-410, Code of Laws for South

Carolma 1976, as amended, the Registry is under the d1rect10n of the

Respondent Keel

IID
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That the State of South Carolina, a sovereign State and body politic enacts

its legislation through its State Leglslature (the South Carolina General

Assembly and Senate) and the Governor. The present action is an action in

part fora Decla;ratory Judgment reoardmg the constitutionality of
provisions of the South Carolma Code of Laws, as amended, specxﬁcallv :
§23 3-430, Sex Offender Reglstry legislation, as it apphes to §16 15-140
(Lewd Act On a Child).

This Honorable Court has jUHSdlCthl’l over the parties to, and subJ ect
matter of, the present action.

The Petitioner in this mattér izvas_convicted in ihe State of South- Carolina

of three counts of Lewd Act Upon A Child and one count of Contributing

to the Delinquency of a Minor in Richland County on or about July 12,

2006 which were charges resulting from offenses ailleged to have occurred
between-yl 968-1971 when the Plaintiff was sixteen to nineteen years of
age.

The Petitioner was sentenced toa temi of incarceration of ten (10) ye’ais
for the charges of Lewd Act Ui)on A Child and three (3) years
concmrenﬂy for the charge of Coniributing to the Delinquency of a Minor,
the Court suspended the sentence to a ninety day sentence to be served on
weekends and five (5) years probetion. |

The Petitioner was required to begin to Register as a Sex Offender in

' accordance with “Megan’s Law which was enacted subsequent to the

release of the Petitioner from the Depanment of Corrections. |



é. " That, under §23—3-436(F), even if Pétitioﬁer was pardoned by the -
Governor, Petition¢r “may ﬁot be removed” from the Regisfry unless the
Attorney G;:heral notified a Defendant that the cor&iction “was reversed,
ovérturned, or Vaéated on appeal”. §23-3-43 O(E), South Céroliﬁa Codé of
.Laws, as.amen_ded. | |

9. That the Petitipner did not file a timely appeal 6f his cbnviction, nor did he
timely file an applicaﬁon for Post-conviction Relief.:

10.- - That, upon information and belief, Petitioner has sufféred and continues to
suffer grievous consequences as a result of being a registered sex offender, '. '
including:

a. Permanent ban from volunteering w1th most youth events, includihg |
" any.involving his own minof relativ¢s (nieces, nephews, eté.) or any
children he may father in the future.
b. Lithited émployme_nf opportunities; and

<. Embarrass_ment and hunﬁliation for himself and his relatives.

| - | | * FOR A FIRST CAUSE OF ACTION
, ' » ‘ . . ' Equity ’

~

11. The above set forth facts are made part of this cause of action through

) o _ ihcorporat_ion by reference. |
| 12. That the Petitioner is entitled to equi‘?able personal reiief .in this matter.
13, ~ That the Petiﬁoncr is informed and believed that equity is reserved for

Q ’ situations where there is no ad'equét_e remedy of law.



14.

15.

- 16.

17.

18.

1.

That the purpose of the Sex Offender Reglstry is to. protect the public from
those sex offenders who may re-offend and to aid Law Enforcement In

solving sex crimes.

That the Petitioner is inforrrred and believes the facts before this Court do

. not support a finding that he Petitioner is or ever was a predator or child

molester.

- That the Petitioner is informed and beheves that the requirement of

hfelong Sex Offender Registry is wildly dlsproportlonate to the underlying

co_nduct.

- That the Petltloner 1s mformed and beheves that justice compels a remedy

for th1s partlcular 51tuat10n and that j JUSUCC is served by granting the

Petitioner personal rehef

~ That Petltloner is entitled to an Order of thls Court dlrectlng Defendant:

- Keel to remove hlS name from the South Carohna Sex Offender Regrstrv

immediately.

- WHEREFORE, Petitioner prays tlns Court for an Order: -
. Declares thePetitioner has e‘_stablished his claim for relief by evidence -
satisfactory to this Court; and

-Ordering the Defendants to remove the Petltloner from the Sex Offender

Reglstry, and ,

13
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Is

Court.

© " Dated:

e 2

- 3. For any such other and further relief as may be deemed appropriate by this

/Q////’V

CHARLES T. BROOKS, HI
Attorney for the Petmoner
309 Broad Street - '
Sumter, South Carohna 29150
(803) 418-5708

chrooks/@ictbrooks.com
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STATE OF SOUTH CAROLINA )
S )
COUNTY OF RICHLAND )
FRED S.‘ DAVIS and , being duly sworn, say that they are the Petitioners hérgf

read the foregoing Petition and know the contents thereof, that the same is true ‘oftheil own
- knowledge, éxcept as matters therein stated to be alleged on information and belief; and to those

matters they believe them to be true.

SWORN to and Subscribed before me

this 5% d y'of‘(vf&//)u&,/’q , 20 /oy \//5(4/// oL gt
A ) Signature of Petitioner -
.. )
“Notary Public for South Carolina _ )
] o S o ) Signature of Petitioner
My Commission expires: a? -05-202 ) ' (020080089,
. - , ﬂNM 2,
Q“ @ Qoqoowooo 4&
S e°§<’ 2
s ¢ %‘Qm?% Y2
2 i o= | B
2ol Ve § §
%2 %05 29 S
) , ) ly ©0555506°° &
‘_/,II CAR@ g )
700000090088
J
SCCA/403 - . | - , ' 19



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ ‘ ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) Case No.: 2016-CP-40-00751
Fred S. Davis, )
Plaintiff, )
o) | |
V. ) ANSWER
Mark Keel, Director, South Carolina Law ) ’
Enforcement Division (SLED) and the - ) ;
State of South Carolina, )
).
Defendants. )

- Defendant Mérk Keel, properly identiﬁed as the Chief of the South Carolina Law

Enforcement D1v151on (SLED) and Defendant State of South Carohna hereby answer the

Plamtrffs Complalnt as follows:’

'~ FOR A FIRST DEFENSE
" Failure to State a Claim

- The Complaint fails tc state a claim upon which'relief can be granted and should be
dismissed pursuant to Rule 12(b)(6) of the‘ South Carolina Rules of Civil Pr‘oc:edure.

FOR A SECOND DEFENSE
Insufficient Service of Process

The Complaint in this matter was not served on Defendant Keel in accordance with the

South Carolina Rules of Civil Procedure As such pursuant to Rule 12(b)(5), SCRCP this action

.. should be dismissed due to 1n_sufﬁc1ency of service of process.

FOR A THIRD DEFENSE
Response to Allegations

1. The Defendants deny each and every allegation of the Plaintiffs’ Complaint not herein
speciﬁcally admitted, qualified, or explained.

2. Paragraph one (1) is admitted upon information and belief.

'3
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3. Paragraphs twlo (2) and fhree (3), to the extent they are characterizatior_ls as to the type of
actioﬁ this is require no response. The remaining'allegations of paragraphs two (2) and three (3)
ara admitted upon infomation and belief.

4, Pafagraphs four t4), five (5), and six (6) are admi.tted upon information and belief.

5. - The Defendants are without information or knowledge to admit or deny the allegations of
paragraph seven (7) and would therefor dany the same.- Howe\'/er,.the Dafendams wduid aver
that the Plaintiff’s inclusipn on the South Carolina. Sex Offender Regisfry was proper, was in

accorda_nce with South Carolina law, and was constitutional.-

6. = The Defendants deny the allegations of paragraph eight (8) in that the allegations

mischaracterize South Carolina law. The Defendants would crave reference to the actual text of

§§ 23-3-430(E) and 23-3-430(F) of the South Carolina Code of Laws for a proper recitation of

these statutes.

7. The Defendants are without inforniation and belief to admit the allegations of paragraph

nine (9); however, the 'Delfendan\ts would admit these allegations.

8. ° .The Defenciahts deny the allegations of paragraph ten (10). .

9. As to paragraph eleveﬁ (11), the Defendants inborporate the responses to éach -of
preceding paragraphs by referance.' : |

10.  Paragraph twelve (12) is denied.

11.  Paragraph thirteen (13) is denied. Further, the Defendants would aver that § 23-3-430

sets forth an adequate rémedy for Plaintiff, that § 23-3-430 is an 'ﬁnambiguously worded statute,

and that equity follows the law. See Key Corporate Capital, Inc. v. Cnty. of Beaufort, 373 S.C.
55, 61, 644 S.E.2d 675, 678 (2007) (holding that a “court’s equitable powers must yield in the

face of an unambiguously worded statute”).
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12. As ' to paragraph fqufteen (14), the Defendants woulvd aver that the | purpose' of South
Caroiina’s Sex Offender Registry Statute is set forth in § 23;3-400 and, to the extent inconsisteﬁt
with this statute, ipar'agraph fourteen (14) is denied.

13. Paragraph's fifteen (1 5), eigteeﬁ (16), seventeen ('1 7), and eighteen (18) are denied.

14.  To the extent 1nc0ns1stent w1th the foregoing, Defendant demes the requests for relief set

forth in the “WHEREFORE” section of the complaint.

FOR A FOURTH DEFENSE
Proper Inclusion on the Registry

15.  The Defendants would aver that the Plaintiff’s inclusi(')nnon. the South_CarolinavSex-
Offender RegiStry is proper, constitutional, and in- accordance with South Carolina law.
Accordiﬁgly, the Defendants are informed and believe that this action should be dismissed.

WHEREFORE havmg fully answered the Plaintiff’s complaint, Defendants pray that this

, Honorable Court:

A, dlsr_ms_ses the Plaintiff’ s.Complaint'entirely;
B. denies any and all relief soﬁght by the Plaintiff; and

C. - grants such other and further relief as the Court may deem just and proper.

Respectfully Submitted,

Adam L. Whitsett, Esquire

General Counsel .
. South Carolina Law Enforcement DlVlSlon
Post Office Box 21398

Columbia, South Carolina 29221-1398
Phone: (803) 896-0647

Fax: (803) 896-7588

Email: awhitsett@sled.sc.gov

S.C. Bar Number: 74888
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" COLUMBIA, SOUTH CAROLINA

- MARCH 28, 2016

Courtney E. Lowell, Esquire
Assistant Attorney General
Office of the Attorney General
State of South-Carolina

Post Office Box 11549
‘Columbia, SC 29211-1549
Phone: (803) 734-3177

Fax:  (803) 734-33677

Email: clowell@scag.gov
S.C.Bar No.: 77175

Marcie Green, Esquire
Assistant Attorney General
Office of the Attorney General
State of South Carolina '
Post Office Box 11549
Columbia, SC 29211-1549
Phone: (803) 734-3759

‘Fax:  (803) 734-3677

Email: mgreen@scag.gov
S.C.BarNo.: 101041

ATTORNEYS FOR THE DEFENDANTS
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STATE OF SOUTH CAROLINA . ) INTHE COURT OF COMMON PLEAS

: ) 'IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) "

Fred S. Davis, Civil Action No. 12016_-CP-4O-00751 :

Plaintift,

vs.

Mark Keel, Director, South Carolina Law
Enforcement Division (SLED) and the -
State of South Carolina,

MOTION FOR SUMMARY JUDGMENT

)
)
)
- ‘
)" NOTICE OF MOTION AND
)
)
)
)
- Defendants. )
fend g

- TO: CHARLES T. BROOKS III ESQUIRE ATTORNEY FOR PLAINTIFF '
PLEASE TAKE NOTICE THAT the Defendants Chief Mark Keel, South Carolina Law.
‘ Enforcement Division (“SLED”) and the State of South Carolina, through the undersrgned
: 'attomeys wrll move before this Court within ten (10) days of' \the date hereof (or at such other,
time and place as the Court determrnes) for summary Judgment pursuant to Rule 56(c) ot the
. South Carohna Rules of Civil Procedure |
BACKGROUND |
The PIaintiff Fred S. ‘D‘avisv wae convicted of three counts of lewd acts upon a child and
~one \count of contributing to the delinduency of a minor conduct with a minor on or about July
- 12, 2006. Compl. §5. He was séntenced to ten (10) years for the charges of.ler act upon achild
and three (3) years concurrently for the charge of contributing to the delinquency of a rninor.
Compl. 6. The court euSpended the sentence to a ninety-day sentence to be served on weekends
' and five (5) years of probati'on. .Comp.l.v‘ﬂ6. Plaintiff d1d not vappeal his co‘nviction,'nOr did he ﬁl_e |

a post-conviction relief application. Compl. §9. Upon being released from incarceration, Plaintiff

20



was required to register as a sex offender’' pursuant to the South Carolina Sex Offender Registry

| Act (“SORA”™). | |
On or about February 2, 2016, Plaintiff filed this “Petition for Declaratory Judgment”
against Defendamts Chief' Keel, SLED and the State of South Carolina, regarding certain
provisions. governing the Registry. The Plaintiff contends that “equity is reserved for situations

LY LL

* where there 1s no adequate remedy at law;” “the facts before this Court do not support a ﬁnding
that he is or e\rer was a predator or child molester;” “the lifelong Registry requirement is wildly
dispropertionate to the.underlying conduct;” “Justice compels a remedy and that Justlce is
served by granting the Petitioner personal relief;” and “Petitioner is entitled to an Order
rernov[ing] his name .’f_rom. the _Soutil Carolina -SexOffender Registry. imrnediately.”'Compl.
9913, 15-18. | |
| 'STANDARD OF REVIEW

E‘Summary ‘judgment 1s éppropriate when t}ie pleadingd, depositions, affidavits, and
‘ discovery on ﬁle.s'how there is no ge_nuine issue of material faet such that the moving party must
prevail ats a matter of larN.”‘ Rule 56(c), SCRCP; Knighi V. Au;tin, 396 S'.C. 518, 521-22, 722
Sv.E.2d 802, 804 (2012). “The purpose df summary judgment is to expedite the dispositien of |
cases which do not require ﬁthe services of a fact.ﬁnder.’_’ Englért, Inc. v. Leafguard US4, Inc.,
377 S.C..129, 133-3l4, 659 S.E.2d 496, 498 (2008). In determining whether summaryjudgment is‘.

dppropriate, the évidence and all reasonable inferences must i)e Vie_wed in the light most

favorable to the non-moving party. Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d

161, 166 (2013).

N

. ' Plaintiff is classified-as Tier III offender pursuant to the Sex Offender Registratlon and
Notification Act (SORNA) based on his 2006 conv1et10n and must register every ninety (90)
days S.C. Code Ann. 23 3- 460(B) -

Page 2 of 7
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ARGUMENT .
“A declaratory Judgment action is neither leoal nor equitable, and therefore the standard
of review is determtned by the nature of the underlyln0 1ssue.” Auto 0wners Ins. Co. v. Newman,

385 S.C. 187, 191, 684 S.E.2d 541, 543 (2009). “Whether an 1nd1v1dual must be placed on the

sex offender reg1stry is a question of law.” Lo;ada v. S.C. Law Enfor cement Div., 395 S.C. 509 :

512,719 S.E.2d 258,259 (201 1).

The South Carolina Sex Offender Registry Act (“SORA”) lists the only mechanisms and

avenues by which an individual can be removed from the Sex Offender Registry.2 Pursuant to §

23-3-430(E), “SLED shall rernove a person’s. name and any other information concerning that

person from the sex offender registry immediately upon notification by the Attorney General that

. the person’s adjudication, conviction, guilty plea, or plea of nolo contendere for an offense listed -

- in subsection (C) was reversed, overturned, or vacated on appeal-and a final judgment has been

- rendered.” S.C. Code Ann § 23-3-430(E). Pursuant to '§ 23-3-430(F), an offender who receives

a pardon “based. on a ﬁnd1ng of not gu1lty specifically stated in the pardon” shall be removed

from sex offender registry. S.C. Code Ann. § 23-3- 430(F) And ﬁnally, § 23-3- 430(G) mandates

revaal for individuals exonerated subsequent to ﬁl1ng a petition for a writ of habeas corpus or a

~motion for a new trial. S.C. Code Ann. § 23-3-430(F). These are the only lawful avenues by -

which an individual who is properly placed on the.Registry can be removed.
' Equitable relief sought by the Plaintiff in this matter is simply not available. The South

Carolina Supreme Court has noted that, “[e]quitable relief is generally available only where there

 is no adequate remedy at law” and that an “adequate legal remedy may be provided by statute.”

Santee Cooper Resort, Inc. v. S.C. Pub. Serv. Comm’n; 298 S.C. 179, 185; 379 S.E.2d 119, 123

P In fact the mechanisms for both placement on and removal from the South Carolma sex
offender reglstry are pr0v1ded by this same code section. See S.C. Code § 23-3-430.

Page 3 of 7
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(1989) (emphasis added). The Court f'urt.h'er noted that an “‘adequate’ remedy at law is one .

which' is as certain, practical, complete and efficient to attain the ends of justice and its

* .administration as the remedy in equity.” Id at 621. This does not, however, mean that the person
seeking relief must be eligible for the relief set forth in the statute. Rather, it means only that

some certain definitive statutory relief exists. Key Corp. Capital, Inc. v. County of Béaufort, 373

S.C. 55, 644 S.E.2d 675 (2007); Santee Cooper Resort, Inc., 298 S.C. at 185, 379 S.E.2d at 123.°

Ultimately, tﬁe Supreme Court in Santee quper notéd that “the court’s equitable powers must
yield in the face of an unar.n‘b'iguo.usly worded étatute.” 298 S.C. at 185, 379 S.E.2d at 123
(émphasis added). | |

| Moreover, it is 'weli kﬁbwn and undisputed that “equity follows the law.’;- This maxim

alone is a basis for denying equitable relief in this case. See Regions Bank v. Wingard Properties,

Inc., 394 S.C. 241, 254-55, 715 S.E.2d 348, 355 (Ct. App. 2011); Morgan v. S.C. Budget &

Control Bd., 377 S.C. 313, 319-20, 659 S.E.2d 263,267 (Ct. App. 2008). Furthermore, South

Carolina law is also clear thaf, “[w]h.ether an individual must be placed on the sex offender
registry is a question of law.” Lozada, 395 S.C. at 512,,719 S.E;-'Zd at 259.
‘ South Carolina’s‘ statutory lifetime registration requirément is set forth in an

unambiguously worded statute. See S.C. Code Ann. § 23-3-460 (“A person required to register

- pursuant to this article is required to register biannually for life.”).® - As such, South Carolina law”

mandates that there is no equitable jurisdiction in this matter. The Defendants respectfully assert
that this Court’s powers must yield in the face of South Carolina’s -unambiguously worded
SORA, which sets forth lifetime registration. Removal of an individual, by another means other

than one of the enumerated avenues, is a violation of the South Carolina Constitution’s mandate

o

* Certain offenderé must regiéter every ninety days. S.C. Code Ann. § 23-3-460(B).
| Page 4 of 7 |
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for the separation of powers. See S.C. Const. art. |, § 8; Key Corp. Capitai_, Inc.,373 S.C. 55, 6214
S.E.2d 675 (2007) (finding error in fashioning an equitable remedy in the faee of an
nnambiguously woided statute setting forth certain iemedies); vSantee» Cooper Resort, Inc., 298
S.C. at 185,379 S.E.2d at 123, |

This situation is an.alogous to- legislatively ‘mandated minimum sentences for criminal
offenses. See. $.C. Code Ann. § 16-11-330 a0 years); S.C. Code Ann. § 44-53-370 (various

mandatory minimums for distribution or trafﬁeking illegal drugs); S.C. Code Ann. § 16-3-30 (30

years). Following convictions of these offenses, the General Assembly has‘prohibited judges ‘

- froin sentencing individuals below the statutoriiy set amount, and these statutory minimums have

been consistently upheld as being lawful. See State v. De La Cruz, 302 S.C. 13, 393 S.E.2d 184

(1990); State v. Jones, 34,4‘S.C. 48, 543 S.E.2d 541 (2001); Stdte v. Johnson, 350.S.C. 543, 567

S.E.2d 486 (Ct App. 2002). There is no equitable allowance for a hghter sentence. The South -

Carohna Supreme Court has also noted the followmg

~ [u]nder the mandatory sénten‘cing guidelines, the prosecutor can
still choose not to pursue the triggering offenses or to plea the
_charges down to non-triggering offenses. Choosing which crime to
charge a defendant with is the essence of prosecutorial discretion,
not choosing which sentence the court shall impose upon

© conviction. Further, we found the matter of sentencing. if -
convicted of a triggering offense to be a matter within the
provmce of the legislature ’

| Jones, 344 S.C. at 56, 543 S.E.2d at 545 (internal citations omitted) (emphasis added).

Similarly, the duration of an mdiVidual’s sex offender reglstration is purely a matter of
ie01slat1ve prerogative and there is no JudICIal discretion over this duration w1thout v1olating the
South Carolina Constitution. See S.C. Const. art. I, § 8 (“In'the government of this State, the

legislative, executive, and judicial powers of the government shall be forever separate and

Page 5 of 7

24



distinct from each other, and no person or persons exercising the functions of one of said -

departments shall assume or discharge the duties of any other.”).
Plaintiff asserts that he “is entitled to equitable relief in this matter” and that “equity 1s

- reserved for situations where there is no adequate remedy at law.” Compl. w12-l34 However,

.the law in South Carolina is clear; the Pla1nt1ff does not meet any of these statutory cr1ter1a in §

23-3-430 such that he is ent1tled to removal. In fact, there 1s no indication that he have even
attempted to avail h1mself of any of the statutory avenues for removal. Since the Pla1nt1ff does

not qualify for removal, he is simply asking this Court to legislate and create a remedy for him

‘that does not exist in the statute. 'Therefore the requested relief asks that this Court

1rnperrmss1bly act as a super leglslature and to add language to an unchallenged constitutional

and unamblguously worded statute, which would v1olate the South Carolma Constltutlon

Essentially, the Plaintiff argues that if a statute does not include h1m, he is entitled to equitable .

relief to.obtain'indirectly what he cannot obtain directly. v

Since there is no legal basis for the Plaintiff’s removal from the Registry, the Plaintiff is .’

not entitled to removal through equitable relief. |

" CONCLUSION

For the reasons stated above, and all those the State will advance at the future hearmg of -

this matter, judgment should be granted to the Defendants Ch1ef Keel, SLED and the State of _'

South Carolma.

[Signature Page Follows]
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Respectfully subrhifted,

/77\] ol A M a/v\«eﬁ
Harley Klrklaﬁgly Esqulre (S.C. Bar No.: 100382)
Assistant Attorney General
Office of the Attorney General
State of South Carolina
Post Office Box 11549 ,
Columbia, South Carolina 29211-1549
Phone: 803.734.0406
Fax: 803.734.3677
Email: hkirkland@scag.gov

AdamL Whltsett Esqu1re (S C. Bar No.: 74888)
General Counsel
South Carolina Law. ]Enforcement DlVlSlOl’l
- Post Office Box 21398
- Columbia, South Carolina 29221-1398
Phone: 803.896.0647
Fax:  803.896.7588
Email: awhitsett@sled.sc. gov

: ATTORNEYS FOR CHIEF KEEL AND,THE STATE OF SOUTH
CAROLINA S

" COLUMBIA, SOUTH'CAROLINA
May 11,2016
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) |
. ) FIFTH JUDICIAL CIRCUIT |
COUNTY OF RICHLAND ) C/ANO.: 2016-CP-40-00751 . __
| ) , B
FRED S. DAVIS, ) oE =
' ) b= =
PETITIONER, ) ;’rf_j &
“ : ) . : (3 ":2. . 2
VS, L ) . PETITIONER’S R]ETURN ™
- ) MoﬂoN OF RESPOND EWS)
MARK KEEL, ) | L a
'DIRECTOR, SOUTH CAROLINA ) -
- LAW ENFORCEMENT )
DIVISION (SLED), AND THE )
STATE OF SOUTH CAROLINA, )
_ S8 . )
, RESPONDENT. )
L o "1*“:‘:7":’:"7‘:7"7’: TRFRNNER

- To: Harley L. Kirkland; 'Attomey. for the Respondent(s):
The Petltloner by and through his counsel, Charles T Brooks I, xesponds to the
Respondent s Motion for Summary J udgment as ﬁled w1th this Court as follows
The Respondent’s Motion for Summary Judgrnent should be demed for the following
grounds; | | |
| Equitable pefsonal relief is an appropriate request here because there is not a complete
remedy available at Iaw "‘EqL‘u'ty abhors a wrong without a remedy.” Key Coirp Copzfal Ine. v,
- County of Beaufort 360 S.C. 513, 602 S.E. 2d 104 (S.C. App 2004) citing State ex. rel. Danzel V.
Strong, 185 S.C. 27, 43, 192 S.E. 671, 678 (1937). “Equlty is reserved for situations where there
1S no adequate Aremedy atlaw.” Id at 107 (citing Sqntee Cooper Resort, Inc. v. South Caro]ina

Public Serv. Comm’n.. 298 S.C. 179, 185,379 S.E.2d 119, 123 (1989).

The issue here in not whether the Petitioner should be placed on the sex offender registry,-

which is a question of law, but rather and most importantly here, whefhef the Petitioner should

7



be removed from the sex offender registry based on the prirrciples of equity, for which there is no
complete remedy provided at law for such removal. |

The Respondent argrles there is an adequate remedy at law that governs rhe facts;here_in
Becau'se South Carolina Code Ann. Section 23-3-43l0 (Supp.' 2013) provides the procedure for
- placement on and renrovai from the sex offender registry. The qoestion here is ciertainlym not

placement on the sex offender registry, but rather, removal therefrom. - Section 23-3-430(E)

. provides “SLED shall remove a person’s name and any information-concerning that person from

the sex offender registry'immediately upon notification by the Attorney General that the person’s
adjudication, conviction, guilty plea, or plea of nolo contendere for an offense listed in
subsection (C) was reversed; overturned, or vacated on appeal and a final judgment has been

rendered.” S.C. Code Ann. Sec. 23-3-430(E) .(Slipp. 2013). -

Section 23-3-430(E) provides for the “resulting action” of f‘Wheﬁ” a person’s name may

be rerrroved from the sex»offe‘nder registry and 1t is}stﬁctly limited to an éppeal. S.C. Code Ann.
Sec. 23-3-430(E) (Supp. 2013). Further, the code section does not provide fm— a complete |
remedy at ldw for removal from the sex offender registry, and the code.section does not restriet-
trxe ability to pursue an equitable relief actio/n for removal silrce it only provides a remedy
| relating‘to an appedl. .S.C. Code Ann. Sec. 23—'3-430(E) (Supp. 2013).‘. Therefore, there is not an .
- ‘adequate and complete remedy avallable at law for the removal from the sex\offender registry,
. especraﬂy asin the case herein, when the quahfymg offense oecurred decades eoo from aoy

appealable time fpame.

The ot}rer subsections of Section 23-3 ~430, do not provide other remedies at la\zr/ for the
remo\;al_ from the'sex offender registry that would arrd could afford the Petitioner herein |

complete relief at law such as the pardon procedure or the new trial procedure. S.C. Code Ann.
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Sec. 23-3-430(E) (Supp. 2013). Therefore, there is no complete rémedy at law and equitable

reitef is appropriate.

For all of the foregoing reasons, the Respondent’s Motion for Summary J udgment should

be denied.

- THE BROOKS LAW OFFICES

i

CHARLES T. BROOKS, 111
Attorney for the Petitioner
309 Broad Street

Sumter, South Carolina 29150
(803)418-5708 '

chrooksticibrooks. com

Dated: ;‘ / /’7 /{/}@7//2
A
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COURT OF COMMON PLEAS
2016-CP-40-00751

STATE OF SOUTH CAROLINA

COUNTY dF RICHLAND

’

PLAINTIFF,

Vs. TRANSCRIPT OF RECORD
S.L.E.D. and THE STATE OF
SOUTH CAROLINA,

)

)

)

)

)

)

)

FRED-S. DAVIS, )
)

)

)

)

)

DEFENDANT. - )
)

September 7, 2016
Richland, South Carolina

BEFORE:

- THE HONORABLE JEAN HOEFER TOAL, JUDGE

"APPEARANCE S:

CHARLES THOMAS BROOKS, III, ESQ
Attorney for the Plaintiff

ADAM L. WHITSETT, ESQ
Attorney for the Defendant

P

CHERYL A. .SMITH
- Circuit Court Reporter
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 Motion for Summary Judgment

Ruling by the Court

Certificate of Reporter

EXHIBITS

NO + DESCRIPTION

- There were no,exhibité introduced.
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PROCEEDTINGS

THE COURT: All right. I have the file now, and
let's just be sure we've got - so‘the‘motion to continue

has been resolved. And what we've got 1is a motion for

summary judgment, and I've got defendant's motion for -- |

a mofion ﬁor summary'judgmént, I've got defendant's
memorandum,‘I've got petitibner’s return to the motion of
respondent. 'And'the return looks like it is also in the
form of a memorandum; am I correct, Couﬁsel?

MR. BROOKS: That's correct, Your Honor. I -- like

' Adam>said,'we've argued this case. It's kind of all over

the state. And so ---
. THE COURT: So we've got é?erything we need to go
forward. . | |
MR. WHITSETT:.4Y¢S,‘Ydur HQnor;
| THE COURT: Al1l right. You're the méving party.
MR. WHITSETT: Thank you, Your Honor. .May it pléase
the Court, Adam Whitsett, general counsel at SLED.here_

oh behalf of all of the defendants in this matter, both

Defendant Keel and the State of South Carolina who was

© actually represented by the attorney generalFS_office who -

are here today. But I'm arguing on behalf of all the
defendants in this matter asking for summary, judgment
because we believe that the relief requested in this

action is simply not available as a matter of law.
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The plaintiff in this casé, Mr. Davis, was convicted
of three counts of lewd act on a minor. Each of these is
a mandatory registration. offense that requires

registration on the South Carolina sex of fender registry.

:Registration in this state by statute is for life, and

o, : - )
Mr. Davis is here today asking not for this court to

allow him to come off the registry pursuant to any of the

statutory avenues for removal tﬁat the Legis;ature.has
set fofth. |

| He's asked for fhis court to basicélly rewrite the
statute and to add a separate aveﬁue for removal‘that |

simply does not exist as a matter of law, and one that we

‘believe is simply not available as a matter of law, but

that for this court to rewrite a clear constitutional and
unambiguous statute would in and of itself be a

constitutional prdblemfand would violate the separation

. of powers and will be contrary to the clear and

unambiguous law of this state. Put simply that the

Supreme‘Court and the appellate courts 6f this state have
offered somé pretty clear guidanée that éourts should nét
sit as a super legiélature to.rewrite the decisions of
reWrite constitutional.clear aﬁd unambiguous statutes.
There are_some things thét ére juét in‘the 1egiélativé

purview and that are simply matters for the Legislatufe,

‘and, respectfully, Your Honor, we submit that the
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available avenues for relief and the available avenues to
come off of the sex'offender registry fit into that
category. .That is simply a'matter of legislative
prerogative, and the LegiSiature has said clearly‘and
unambiguously there are three avenues for removal from
the registry. - There is nO';f Mr. Davisldoes,not meet any
of these avenues, So we believe for this court té simply'
rewrite thaﬁ statute to add an equifable avenue, to just
femoVe him outside that statutory schéme'is-improper,'

would be in violation of the law, and would actually

constitute a violation of the separation of powers

doctrine set forth in the constitution of this state.

Case law_is abundantly clear. ’Equity follows the

law, and the courts just must yield. in the face of clear

and-unambiguous statutes, which is what we have here. -
South Carolina Code 23-3-460 indicates that all
registration in South Carolina is for life. "For life"

is clear. It'siunambiguous. There's simply no room for

further interpretation. If you are a mandatory

registrant, you must‘register~for'lifé. Courts can't

simply.just disregard that level of clear and unambiguous

- statutory language.

The best analogy that I can come up.with'in this .
. . : . )

scenario is legislatively created minimum or maximum

sentences. There are simply some things that the
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Legislature says if you are convicted of this offense,

the Court can't go below this amount ifvit's a minimum,
the Court can't go above this amouht if it's a ﬁaximum.
This is sort of a very Similar type request, would be.

akin to an indiVidual pleading guilty to kidnapping and
asking Your Honor to sentence them below the statutory
minimum, or the State asking Your Honor to sentence the
individual above the statutory maximum. There are SOhe

things that the Legislature has just set that courts

don't have the authority or the ability to go around, - and

the‘registratiOH and the avenues for relief are that;
The Key Corporate éapital case that I have>citediand'
quoted throughout theAmemorandum says that specifically.
Itts just beyond the>Court's power to effect a change in
the statutes, and courts do'not sit'as super
legislatures. |

In anticipation of opposing counselis argument,

there is some case law —— there is no appellate case law

on this specific issue. 'This'iSSue'Was brought up one

time previously on a case out of, I believe, Marion

County in the Johnson vs. Lloyd case. And that was a |

case which arose as a constitutional challenge to the

registry.
Judge Seals;.Cirouit'Court Judge Seals. held that the

registry was, in fact, constitutional,  but then removed
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Mr. Johnson from the registry asserting his equitable

~authority to do that. That waSIChallenged becauée that

wasn't really raised. It was. challenged at the Court of
Appeals. |

The Court of Appeals issued an‘opinion, which I
Would»like to hand up to,Your Honor, that actually went
into the merits of that decision andvruled that that was

an improper exercisé and that Judgé Seals did not have

the authority to do it. Unfortunately, the Supreme Court

ultimately reversed thaf'decision on issue preservation

grouﬁds, and I think it was abundantly clear it was .an

issué preservation situation oniy.- And I have given

jthése --1I would like,to‘hand them up just:bedaﬁseA———
THE'COURT: Yes, sir. |

Copies of Johnson against Lloyd,gSupreme Court

decision April 23, 2014,'wés received. A copy of‘Johnson

vs. Lloyd decision by the Court of Appeals June 6, 2012,

" also received.

AMR..WHITSETTﬁ Tharik you, Your Honor.

And the Court of Appeals went into, as I stated -- I
mean, cértainly it's not precedent. We don't sit here
and argue that this is controlliﬁg. It haé clearly been
reveréed on: preservation grouﬁas. But I fhink the
analysis thaf the Court of Appealé set forth is the

analysis that should be appliéd inbthis caSe,'and we
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believe that it was a correct analysis in terms of what
the. law in thié'state says.

And the Court of Appeals -- I know I submitted it, I
know Your Honor will read it,‘but just-to quote a céuple
of things, thefCourt of Appeals wént in specifiéaily'and
nbted it's well-known that e@uityvfollows the law. And-

while equitable relief is generally available when there

is no adequate remedy at law, an adequate legal remedy

may be provided by statute, and when providing. equitable

remedies, courts may not ignore statutes, rules and other

‘precedent. And they‘wént on to say, "Indeed, a court's

equitable powers must yield in the face of an

unampiguously worded‘statuﬁe.".

They went'onifurther to acknowledge in.Mr.‘thnsénfs
éituation; Véry similar to thelsifﬁation'with Mr. Davis
here, Mr. Johnson did not seek to avail himSelf of»anyvdf
these statutory remedies available in the statute, and I
submitlto the.Court I don't believe.that Mr. Davis has 

smeitted ortavéiled himself of these remedies. I know

' he will assert that it's unlikely that he would prevail

on any of those, but the Court of Appeals in Johnson

" dealt with that as well. It says just because you're not

entitled to the}relief'available in the law does not
affect'whether or not the legislative relief is'an

adequate remedy. If the statute provides a remedy, it is
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and can be adequate'even‘if it doeén't apply to you.
And so, I mean, we would submit_that that - despite
the fact that Mr. Davis has not even availed himsélf of

thé appropriate statutory avenues, it really doeSn't

: : ' |
-matter. The Legislature has set them in the statute, has

»;prOVided‘avenues of relieve,'and that thdt is an adequate'

remedy, and that for this court to'simply go beyond that

relief would be in excess of this court's powers and that .

. this court 81mply cannot do that.

If there's a push in the LeglslatUre'to expand it,

if there's a sentiment across this state that the

\Legislature should do more, that's certainly,something_

the Legislature can undertake and can endeavor to get
into. But short'of the Legislature changing this clear
and unambiguous statute, there's simply not equitable

relief available to an individual in this particular

circumstance.

23-3- 430( )( F) and (G) set forgh;the Specifié
avenues of rellef for an individual. Mr. Davis did not
avail himself’of any of these possible avenues. 'I'-
believe his position will bé that he wouldnft'be.able to
take»advantége of any of them anjway. But simply put,

the Legislature has spoken on the available avenues of -
; _

relief. Mr. Davis concedes he does not meet them, . cannot

avail,himsélf of them, so we believe ---

%
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‘THE'COURT: And that's why he seeks a remedy in

-eQuity. He says the statutes don't allow me to pursue

removal unless the offense for which I was put on the

registry is reversed, overturned or vacated on appeal.

That's the only thing in the statute that gives you

relief from registration or allows you to be removed. He

 said that doesn't take into account the other equitable

situations that exist'out-there,‘so he's making the
argument that convinced Judge Seals. And so far, our
court has not spoken on that.

I don't know whether the Dean and Brown aqainst Keel

case that came right at the end of my service on the
Court denying removal is any kind.of straw in the wind,
but that case, again, removal was denied for précedural

reasons. That was an attempt. to just get the Court

directly to do it..  But that doesn't preclude ‘bringing

these issues forward on an appellate process or
otherwise, because the equity matter has been ruled on by
the.Court of'Appeals but has_not yet been ruled én by the
Supreme Court. Is that the landscape as you undefstand
it?

MR. WHITSETT: Yes, Your Honor. Aﬁd I can assert

that we do have several of these very similar cases on

-appeél and in the appélléte process, and —-- -

THE COURT: Nine Circuit‘judges have already denied

3
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-- have already granted summary judgment on similar

cases. There are other cases, I guess, in the pipeline.

Have.yod got any where the relief has been granted?

MR. WHITSETT: No, Your Honor. Not in this specific
context. | | |

THE CQURT:' Not in this group._ You've got the old
Sealé ruling; and that's.about it.

MR. WHITSETT: That's correct,'Your Honor. That's
as I uhderstand it;' o |

THE'COURT:!lAnd, of courSe,vI'm sure,your bppOsing

counsel is going to educate me much more fully on this

- whole matter.

‘MR. WHITSETT: That's correct.
THE COURT: Have you completed your presentatioﬁ?.
MR. WHITSETT: Essentially, Your Honor. And I would

only further/—— that the final point that I would make is

* his entire equitablé argument. is that his constitutional

registry requirement, his nonpunitive registration

requi;emenf ié soﬁehow a wrong in ﬁeed of a'rémedy_  And
put simply;-the_constitutional applicatioﬁ of a
constitutional nohpunitive statute is simply not a wrong
in.which the Court needs to create an equitéble remedy.
“It's not —;.I mean, so I would submit'thét for tﬁe
Court to exercise equitable powers, there would have tov

S

be some finding that the application of a constitutional
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statute to this individual is somehow a wrong cognizable
in South Carolina law, and we submit thét it is simply
not a wrong; This is a conStitutiohal application'of a

constitutional nonpunitive statute. It's no wrong in

-need of the Court to step”in and exercise equitable

juriSdiction and to rewrite a constitutional clear and
unémbiguous‘statute.

THE COURT: Speaking from memory now, but:-my

- recollection is that there have been somé‘cases]that have

recently been decided by the'South Carblina‘SupremeiCourt

that deal with due procésS'iﬁplicatibns of lifetime

registration and whether a person.had'an adequate ability

to be reviewed every now and then.’

MR. WHITSETT: Your Hoﬁor,'in the Dykes case, and, I
believe'—f and that'sjone that I believe’oppbéing coﬁnSel
wili téﬁch oﬁ. And Dykes was'a lifetime monitoring case.
It Was an electfonic mohitoring'case. And the issueiin.

the Dykes case is that the statute did providevfor review

- for several of the offenses that required electronic

monitoring, but did not provide review for the host of

others.
And the issue in Dykes was =-- that was -- the Court
ultimately —-- that's arbitrary decision. The decision to

have some available for review, some not when there seems

to be no real correlation, I mean, on the scale of
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0of this state as puf forth by the Legislature. So Dyke

egregiousness of charges, you had some that were lower on
that scale that were available for review, you had some

that were higher on that scale that were not, and So the

'decision in Dykes Qltimately came down'tQ, well, it's

arbitrary to allow review for somé( not to allow review
for‘others, and.thét situation Simply does not exist 'in
this contexti Everyéne who is required to‘register in
this state is treated the same, has the same possible
avenues for relief, and so you've got sdrt oann
éppies—and—oranges»situatibﬁ‘in'Dykeé.

THEuCQURT:. Wéll, the treatment is there is no
peview. | |

MR. WHITSETT: Thaﬁ.is a liféﬁime registrétion, andf

that is what the Legislature has enacted; that's thévlaw'

is really sort of'a'different.scenario.‘ And I don't
believe that the Dykes' decision is applicable in this

case because you don't have that arbitrary distinction

concern in this case. Everyone in this case is treated

the same, everyone registers for life and the process —--

'THE COURT: And we do have decisions with respect. to

lifetime registration, do we not?
MR. WHITSETT: That's .correct, Your Honor. There's
multiple decisions.

‘THE COURT: And then we have multiple cases that
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have challenggd»the overall constitutionality of the -
statutory scheme and héve found that lifetime
registration is cénstitutional.

MR. WHITSETT: That's correct. It's not a violation

. of due process and is rnot even a deprivation of any
constitutionally guaranteed liberty. I believe that the

Hendrix vs. Taylor case that I've cited -- I mean Hendrix

and In RE Ronnie A., there's several cases across;, you

know, thé spectfdm that have uphéld the constitutionality
of lifetime régistrétion. | |
THE COURT: Well,‘we've.gOt a new tWist'whiéh is the
e@uitable argﬁment.>'And SO fathhé'South_Carolina
Supreme Court has not Spoken. 
MR. WHITSETT: That's correct, Your Honor.

THE COURT: 'véty goOd; Thank you, Mr. Whitsett.

Let's hear from yoﬁr oppoéihg counsel,

MR. BROOKS: Thank you, Judge. I have to admit, a

lot of the things you said already kind of feéding into

the arguments that T was going to present to the Court.
But just by béckground information, . as Mr. Whitsett
had indicated;.we've had -- I don't know if this is the
9th, 10th case, maybe he has an accurate count Qf it.
We've done them,in Florence, Sumter, Aiken, what have

you. But basically, Jddge, our'position'is that it needs

"to. be an equitable remedy. That's what Judge Seals hadv
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found and determined to be in the Johnson case. And

"~ although the Court of Appeals overturned him, thé Supreme

‘Court overturﬁed them, ‘and obviously, Mr. Johnsoh, in his

case,, was on the’registry, is no longer on the registry,

- which is similarly situated as Mr:. Davis, my client.

.Jﬁdge,‘out position,. and just by background in 
handling these cases, is we feel, as you've.indicated,
that the South'Caroiina Supreme Court has hpt ruled
specifically on thét issue, but fhe,SQuth Caréolina

Supreme Court is not in a vacuum. They knew that we

- published this decision for all to see in regards to

Johnson where there's issue preservation or some other
legal issue who knew that how we are -- the Supreme‘Court

: . T N o
is stepping in, and I have carved out. or opened the door

- -slightly for a pOténtial'equity argument. And,

obﬁiously, in this. situation, Judge, we are opposing the

~defense motion to slam the door on Mr. Davis. We're

aéking to at least have a hearing as to_determine'whether

or not Mr. Davis would have any equitable arguments.or‘

. positions or evidence as ‘to him being taken off the

registry.

But, Judge, I want to give you a little bit of
background of-some.of these other cases that may ﬁot
necésSariiy be applicable ih ins»case is that whaﬁ we

have done, which is different than the Johnson case, is

4
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what we'vé done is we've had some clients actually go and
see a forénsic psychiatriét. qu( I don't kﬁow --'1
don't think We have an affidavit in ﬁhis case, but what
we've done is -- and I'm sure Your Honor's obviously

familiar with the sexual violent predator program. We
A N _ :

~.came up with the idea the reason you have a sexual

'~ .violent predator program and the reason you have

evaluations is to determine whether or not somebody is
likely to do it again. -

What our thought procéss is the reason you have the

- sexual fegistry in existence is because the State has -

determined that they are thé-certain class of individuals

that were convicted of certain sexual»offenses,that are

"likely to do it again, and as a result, we wantnto‘make.

sure we use it as an investigative tool, and ih additi§n
téxthat, we want to alert the public to this individual
and that individual's presegéé. .

| Well,.what.we did was we've submitted -- werwould
have our clients evaluated by Dr. Thomas Martin Who's__
done a great deal of tﬁése 6n the SVP cases, and he.would
render an opinibn'as far as in aﬁ affidaVit-formL I
don't think I‘have one in this case because we -- Adam
andhifve had a wide latitude of.cases, but I think it's
important for the Court to know what the ovérall’position

is and why we've had a number of these cases and why wé
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feel like that ultimately, there needs to be some

‘ equitable remedy for these class of individuals.

If a person does something.in_théir past_and they
pleé, obviously, they need to have some mechanism to be
able,to_go back and livé‘a wholly prodoctive live; We
understand ‘there's a need for registry and thé‘coorts
have said.that'the registry passes constitutional‘muster,
but we feel like the statute is incomplete and does not
provide‘for an equitable remédy wheré'the statute doces
not apply ény remedy for a.vést number.of individuéls,
one of which happens to be Mr; Da&is‘in fhis case.

" We do.acknowledge that a great deal of Circuit Court

Ijudges have pretty much sided withlmy{friend,

Mr. Whitsett here, and that is of no_surprise to us.. But

we do acknowledge and_we do realize that the South

‘Carolina Supreme Court has not specifically said in

equitable argument, but we feel that they are -- how
should I say it? 'They're kind of scurrying around the

edges of it. Because if they didn't want to do it, then

they didn't have to do it. Or evon‘if they wanted to do

it on the grounds of issue preservation, that didn't

neceésarily have to be published.

. But we feel like when the Court says we're taking a

guy off the registry, we -- I said that thé people on the

Supreme Court are very, very wise, and they know when we

%
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nmake a decision, that it's going to have significant
ramifications no matter what the rationale we give for

that decision. And that's what we tHinkvhappens in this

‘case with the Johnson case, and we feel like Mr. Davis

and a wide number of-oﬁhepvindividuals-should have the
optioﬁ to be able‘to have some equitable remedy where
there’svstatutorily one does not exist.

That's fhe crux of our argument, Judge. We put it
iﬁ-our response to Mre Whiﬁsett's brief, and I think I'll
be‘bfief,‘Judge.l

'THE COURT: Very éood. Thankvyou,-very mucﬁ.

Counsel, Mr. Whiteetf? o |

MR. WHITSETT: Very, very biiefly. I don't want to
belebor the point, but I tﬁink thevSuﬁreme Court, invtﬁe-

Johnson case, was abundantly clear in ruling that the

‘COurt of Appeals should not have touched the merits and

'said, and I quote, "Because the State failed to argue

that the petitioner was not entitled to equitable .relief

until its bfief to the Court of Appeals, the issue was

" not preser?ed for appellate review: We therefore reverse

the Court of.Appeels' oéinion on preservation grounds."

I do not believe.that that case stands for the
precedent that the Supreme Court‘is mandating‘hearings on
these types of cases or is mandating that'the Coﬁrt of

Appeals', 'you know, decision was somehow incorrect on the

47
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law. I submit that the analysis by the Court of Appeals
was in accordance with the Iaw, the cases cited thereiﬁ
are(all,still good law, applicabie law and that that is
fhe'iaw that applieé to this'hearing regardless of the
fact—as‘whether the Supreme Court has specifiéally ruléd
én,this or ﬁot. |

The law relied upon.by the'Court of Appeals in the
thnsop case étill'éxists as the law today. The Santee |
Coopef césé that they -- that'théVCourt_of Appeéls éited

is the same Santee Cooper case that I cite. 1I've

additionally cited thé,KeV Corporate Capital Supfeme
Coufﬁ opinion.  That is still good laﬁ. "That is étill
applicablé iéw. Ahd those casesrétand_for the: | |
prOposigionuthat the equitabie powers of thefCourt must
yield in the face of clear and uﬁambiguous statute, and
put simply, the afgument that the statﬁtefé-incompiete or
should have .been rewritten is simply nbt enough for this
court to_rewrite_a,cénstitutiohal clear and unambiguous
sfatute and does not justify‘this courtlaCting‘as a super
legislaturé.and rewriting-ah otherwise clear, uﬁambiéuousi
and constitutional statute. So we Qould ask for summary
judgment on behalf of all the defendanté in this mattef..

THE COURT: Thank you, Mr. Whitsett.

MR. WHITSETT: Thank you.

THE COURT: All right. ©Now, just so my records are -
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ICOmplete, appearing for the plaintiff is?

MR. BROOKS: Charles Bfooks.

THE COURT: Brooks. |

MR.'BROOKS: Yes.

THE COURT: They have Charles Thomas here.

MR. BROOKS? My middle name is Thomas, Charles .
Thomas Brooks. |

THE COURT: Oh. Wait a minute. Oh, I see. I'm
sorry. I have to.go to the next page. . I said, Gosﬁ,
what in the world? Okay. We've got -- I've got my
recbrdé straight then. | |

Gentlemen, T will take.this uhder ad?isement;: And I
haven'f taken many cases undér advisement so far, but i
think your argumentskére théughtfdl and théf I'actually
consider'them thoughtfully and come:forwérd with
somethiﬁg that tékes.into aCcoﬁnt what eaéh of you has -
cited, and I'll do that.

MR. BROOKS: Thank you, Judge.

' THE COURT: Thank you very much.
MR. WHITSETT: Thank you, ,Your Honor.
THE COUR?:. I'll tell you what_you all could do.‘ I

am sure that in the course of your argument of these-

" matters before that you've each been asked to submit

proposed orders. All right. If you'd like to pick out

one you like the best, you don't need to prepare one
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this and get it done promptly for you. So if- each of you

specially for this one, if you want to:just send me one

of the ones that -- because. I'd like to go'on and. jump on

\

would juSt'e—mail'it to Amelia Waring, my law clerk, when

,ybu get back to the office today a copy of the one you

..like ‘the best or ones you like the best, then that's all -

you need to.do and I can téke it from there.
g MR. éROOKS:. Yes, ma'ém.'

MR, WHiTsETT;‘ Happy to.

'THE COURT: All‘fight. Let's bé sure you. have the
correét«é—méil address; It's awaring, WfA—R—I—N—G;
@sccourts, c—b—UaR—T—s; ,org.»f‘

MR. BR@QKS:~ Yes;.ﬁa'am. ~

THE COURT: If.you want to'CopY‘me you- can as”well, -

~and that's jtoal@sécourts.org;ﬂ -

Thanks $o'much to each of you for a very thoUghﬁful -
presentation.
MR. BROOKS: Thank you, Judge..

#kxxkkkxx xEND OF TRANSCRIPT OF RECORDH ¥ ¥k %%k
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IN THE COURT OF COMMON PLEAS
***%% JUDICIAL CIRCUIT
C/ANO: 2016-CP-- o - 75 |.

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

)

)

)

) - -
FRED SHEPARD DAVIS ) AFFIDAVIT OF THOMAS V. MARTIN, M.D.

PETITIONER ) o B

s ) e

- MARK KEEL ) | -
. DIRECTOR, SOUTH CAROLINA )
 LAW ENFORCEMENT" )
DIVISION (SLED), AND THE )
STATE OF SOUTH CAROLINA )

RESPONDENT )

‘‘‘‘‘
Fa]

Being duly sworn I do swear and affirm the following:

1) Mr. Fred Shepard Davis is a 63 year old self-employed, married Caucasian ‘male from

Columbia, South Carolina. He carries a mental health history of Alcoholyoependence, in full
- remission and Mood Disorder due to Alcohol Dependence each requiring inpatient and
- outpatient therapeutic treatment. Mr. Davis’ menta\l health condition has been stable for

to 90 days weekend incarceration, five years’ probation, and submission to the SC Sex

Offender Registry. He édmmitted no probation violations, had no positive drug screens, and

'succes'sfully completed his probationary sentence in 2011. Mr. Davis has never failed to

comply with the SC Sex Offender Registry requirements. He js now petitioning to have this
requirement removed and be taken off the lifetime registry. :

2) This Examiner's assessment of Mr. Davis’ case and petition included a two and one half hour

intervi-ew with Mr. Davis, consultation with his spouse, Ms. Betsy Hackett-Davis, a review of

~ 3) Mr. Davis presented with a long, consistent histdry'of. serious_ alcahol dependence. His
condition was fraught with disturbed relationships and depressive symptoms that. led to

DAVIS, Fred Shepard SENSITIVE MEDICAL MATERIAL
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MARTIN PSYCHIATRIC SERVICES, PC

suicidal ideations and psychiatric hospitalization. He required multiple psychiatric admissions
and residential treatment at a substance abuse rehabilitation facility.  Mr. Davis has
'méintained healthy sobriety and mood stability since 2000. He became an active participant

arrest in 2004. - - : :
4) Diagnostically and after three forensic psychiatric evaluations, Mr. Davis does not meet the

criteria for a current major mental illness, nor does he meet the criteria for a sexual perversion
disorder (Paraphilia). He still does not require sex offender-specific therapy. '

5) In conclusion, Mr. Davis has maintained a faudable demeanor, and has made valiant efforts-

‘1o reintegrate into the community as a productive citizen.  Mr.: Davis consistently
- demonstrates appropriate behavior in his church and with his spouse and family.

6) Itis pertinent to note that Mr. Davis’ quarterly re-registry as a sexual offender has only proven
to be detrimental to his sense of integrity, is preventing him from maintaining relationships
with friends, instills fear of violent Comm’unity retaliation, ‘and adversely impacts his own
business. He and his wife wish to move into an upscale neighborhood, yet the SC Sex Registry

_has precluded his family transition in the community. Mr. Davis feels haunted by thé'fact that
his name remains on the registry and when friends and customers have incidentally seen his
. hame, many have become inquisitive, guarded, or avoidant.

7) Itisthe opinion of this Examiner to a reasonable degree of medical and psychiatric certainty
that Mr. Davis poses a very low risk to sexually reoffend. Mr. Davis does not need any
deterrent to prevent him from sexual acting out behavior. The SC Sex Offender Registry serves
to assist law enforcement and the community in monitoring those dangerous individuals v(/hp
do not - manage their aberrant sexual behaviors and fail to follow.:our sacial and community
mores. Mr. Davis does not meet these criteria, nor does he require such monitoring.

Further affiant sayeth not.

: o Thomas V. Mart’in, ﬁo .
sworn to before me this bk day of ‘

%arcé 2016 .
</ . s, W/\A
éefy(/é CovingtonUGrimsley U
A Notary Public for South Carolina

.My Commission Expires: 12-15-2017

/
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STATE OF SOUTH CAROLINA ) ~ IN THE COURT OF COMMON PLEAS
' ) FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND ) Case No.: 2016-CP-40-00751

~ Fred S. Davis, ) |
- : )
Plaintiff, ) : .
: ) DEFENDANTS’ MEMORANDUM IN
v ) SUPPORT OF SUMMARY JUDGMENT
- Mark Keel, Director, South Carolina Law )
Enforcement Division (SLED) and the )
State of South Carolina, )
o - | )
Defendants. )

In suﬁport of the Motion for Summa’ry Judélhent previously .ﬁ'led‘ in thls matter, the
"Defendants wou]d submit the following: | |
STANDARD OF REVIEW
A motion for summary judgment shall be 'granted “if the pleadings... -sholw that there is

10 genuine issue as to any material fact ‘and that the moving party i$ entitled to a judgment as a

. matter of law.” George v. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001) citing Rule.
56(c); SCRCP (emphasis in original).

“The purpose of summary judgment is to expedite disposition of cases which do not _

require the services of a fact finder.” Bankers Trust of South Carolina v. Benson, 267.S.C. 152,

155,226 S.E.2d 703, 704 (1976).
ARGUMENT

Based on the following, there is no genuine issue of material fact in dispute in this matter.

" Further, there is no factual dispute requiring the services of a fact finder. ACcordingly,

Defendants are entitled to a judgrhent.as a matter of law. See Georgé A Fabfi, 345 S.C. 440,

452,548 S.E.2d 868, 874 (2001); Rule 56(c), SCRCP.
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South Carolina’s Sex Offender Registry statutes, S. C. Code § 23-3-400 et seq., list the

only mechamsms and avenues by which an 1nd1v1dual can be removed from the Sex Offender

Registry.' See 'S.'C. Code Ann. § 23-3—43,0(E); (F), (G). As such, these are the only lawful and

permissible avenues by which an individual who is prop'erly placed.'on the Registry can be

removed.' However, there is no genuine issue of material fact to suggest that Plaintiff meets any

of these statutory criteria. "Rather, the Plaintiff was convicted of multiple_ counts of lewd act

committed upon a child and each of these convictions mandates lifetime registration. See S.C.

Code Ann. §23-3-430; S.C. Code Ann. § 23-3-460 (setting.forth lifetime registration in South

Carolina in an unambiguously worded statute - “for' life”).. Accordingly, there is no legal or -

constitutional ba51s for the Plaintiff to be removed from South Carolina s Sex Offender Registry

and the Defendants are. entitled to Judgment as a matter of law. See S.C. Code Ann. §-23-3-460

(mandating lifetime registration in South Carolma); S.C. Code Ann. § 23-3-430 (settmg forth the -

only avenues for removal).

The Plaintiff's entire argument in this matter is that his constitutional registration

requirement is still somehow a “wrong” in need of an equitable remedy. This argument is -

without merit. The constitutional application of a non-punitive statute is not a “wrong”
cogmzable in the law. Further, it is well-known that ‘equity follows the law”. See Regions

-Bank v. Wingard Properties Inc., 394 S.C. 241, 254 55, 715 S. E 2d 348, 355 (Ct App. 2011)-

Moreover, South Carolina law is clear: “[w]hether an 1nd1v1dual must be placed_ on the sex

offender.registry is a question of law.” Lozada v. South Carolina Law Enforcement Div., 395

S.C. 509, 512, 719 S.E.2d 258, 259 (2011) (citing Noisette v. Ismail, 299 S.C. 243, 247, 384

S.E.2d 310, 312 (Ct. App. 1989)).

' In fact, the mechanisms for both placement on and removal from the South Carolina sex

offender registry are provided by this same code section. See S.C. Code § 23-3-430.
| | Page 2 0f 10 |



The South Carolina Supreme Court has also held unequivocally that “the court’s

equitable powers must vield in the face of an unambiguously worded statute.” Santee Cooper

Resort, Inc. v. S. Carolina Pub. Serv. Comm’n, 298 S.C. 17‘.9,'185, 379 S.E.2d 119, 123

(19‘89)(emphasisv added); see also Key Corporate Capital, Inc. v. County of Beaufort, 373 S.C.
55, 644 S.E.2d 675 (2007). (finding error in fashioning an equitable remedy in the face of an

, onambiguously worded statute setting forth certain remedies).

| Furthermore, for a Court to fashion an equitable remedy. in the face of an unambiguously

worded statue would be a clear violation of the South Carolina Constitution’s mandate for the

separation of powers. See S.C. Const. art. I,.§ &. The South Carolina Constitution specifically.

.provides that “the legislative, executive, and judicial powers of the government shall be forever
'separate and distinct from -each other, and'no person or persons exereising the functions of one of
said departments shall assume or drscharge the duties of any other » S.C. Const. art. I, § 8. The
duration of sex offender reglstratron is a matter of public pohcy that is solely in the province of
the South Carolma Leglslature As. such, any attempt by any court to mvade the Leglslature s
exclusive provmce is a violation of the separat1on of powers and 1s. unconst1tut1onal Id In
add1t10n the South Carolina Supreme Court has specrﬁcally held that |

[i]f a statute’s language is plain,. unamblguous and conveys a clear meaning, the
rules of statutory interpretation are not needed and the court has no right to

. impose another meaning.” Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636,

© 640 (2006) (internal quotes:z and citation omitted). Instead, the words of the statute

must be ‘given their plain and ordinary meaning without resorting to subtle or
forced construction to limit or expand the statute's operation. /d. Moreover, “it is
beyond this Court's power to effect a change in the statutes enacted by the

. Legislature.” State v. Corey D., 339 S.C. 107, 120, 529 S.E.2d 20, 27 (2000); see
also Keyserling v. Beasley, 322 S.C. 83, 86, 470 S.E.2d 100, 101 (1996) (this
Court does “not sit as a superlegislature to second guess the wisdom or folly of
decnslons of the General Assembly”) :
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Key Corporate Capital, Inc. v. County of Beaufort, 373 S.C. 55, 59, 644 S.E.2d 675 (2007)

(emphasis added). This entire action seeks for this Court t6 impermissibly and unconstitutionally

‘act as a “superlegislature” and to add language to an unambiguously worded constitutional

statute. As su'ch,‘ this request must fail and the Defendants are entitled to summary judgment in
this mattet. |

This situati_onis comparable te legislatively mandated sentences for criminal offenses;
Whether minimums or rnaximums. ‘With regard to sentencing for an offense that has a mandatory
" sentence range, the South Carolina Legislature has unilaterally prohibited judges fromsentencing
individuals outside the 'statutorily set amonnts. However,. these statutory ranges, and more

spec:1ﬁcally the. statutonly mandated minimum sentences are, and have been consistently upheld

as bemg, lawful See State v. De La Cruz, 302 S.C. 13, 393 S.E. 2d 184 (1990) State v. Jones,.

344 S.C. 48, 543 S.E.2d 541 (2001); State v. Johnson, 350 S.C. 543, 567 S.E.2d 486 (Ct. App. |

2002). In fact, the South Carolina Supreme Court conclusively resolved this issue in State v. De

La Cruz indicating

[w]e have held in the past that “[t}he penalty assessed for a particular offense is,
except in the rarest of cases, “purely a matter of legislative prerogative,” and
the legislature’s judgment will not be disturbed.” State v. Smith, 275 S.C. 164,
167, 268 S.E.2d 276, 277 (1980) (quoting Rummel v. Estelle, 445 U.S. 263, 100
S.Ct. 1133, 63 L.Ed.2d 382 (1980)). Judicial discretion in sentencing, in
suspending sentences, and in designating that sentences run concurrent or
consecutive is subject to statutory restriction. See Mistretta v. United States, 488
U.S. 361, ----, 109 S.Ct. 647, 650, 102 L.Ed.2d 714, 725- 726 (1989), wherein the
United States Supreme Court noted, *16 “Congress, of course, has the power to
fix the sentence for a federal crime, and the scope of judicial discretion with
respect to a sentence is subject to congressional control.” (Citing United: States v.
Wiltberger, 18 U.S. (5 Wheat) 76, 5 L.Ed. 37 (1820); Ex Parte United States, 242
- U.S. 27,37 S.Ct. 72, 61 L.Ed. 129 (1916)).
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302 S.C. 13, 15-16, 393 S.E.2d 184, 186 (1990) (emphasis added).” Similarly, the duration of an

individual’s sex offender registration is purely a matter of legislative prerogative and there is

no judicial discretion over this duration Without violating the South Carolina Constitution and

"Soﬁth Carolina law. S.C. Const. ért. I, § 8; S.C. Code Ann. l§23-3-430; S.C. Code Ann. § 23-3-

460 (setting forth lifetime ;egiStration in South Carolina iﬁ én unambi guously worded statute).
Furthermore, the purely equitable relief sought by the Plaiﬁtiff in this matter is simply not

available as a matter of law. The South Caroliﬁa Supreme Court has noted that “[e]quitable

relief is generally available .only' where there is 1o adequate remedy at law” and that an

' “adequate legal remedy 'may be provided by statute.” Santee Coopér Resort, Inc. v. S.C. Pub.

Serv. Comm’n, 298 S.C. 179, 185, 379 S.E.2d 119, 123 (1989) (citing 27 Am.Jur. 2d, Equity, §

94 (1966)) (emphasis e;dded).' The. Santee Cooper Court further noted that an “fadequate’

“remedy at law is one which is as certain, practical, complete and efficient to attain the ends of

justice and its administration as the remedy in equity.” Id. This does not however mean that the

vperson seeking relief must be eligible for the relief set forth in the statute. Rather, it means only

. : 7
that some certain definitive statutory relief exists. Key Corporate Capital, Inc. v. County of

Beaufort, 373 S.C. 55, 644 S.E.2d 675 (2007); Santee Cooper Resort, Inc. v. SC Pub. Serv'.\

Comm’n, 298 S.C. 179, 185, 379 S.E.2d 119, 123 (1989). Ultimately, the Court in Santee

- Cooper noted that “the court’s equitable powers must yield in the face of an unambiguously

worded»statut‘é.” Santee Cooper Resort, Inc. v. S. 'Carolina Pub. Serv. Comm’n, 298 S.C. 179,

185, 379 S.E.2d 119, 123 (1989)(emphaé,_is added). Similarly, the Defendants respectfully assert

2 It is noteworthy that sex offender registration has been consistently held not to be “punitive in
purpose or effect as to constitute a criminal penalty.” State v. Walls,'348 S.C. 26, 31, 558 S.E.2d
524, 526 (2002). However, the same sentiment would apply to an administrative requirement

“like registration in terms of the legislative prerogative. -

Page 5 of 10
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.that this Court’s equitable powers must yield in the face of South Carolina’s unambiguously
worded Sex Offender Registry laws, which set forth lifetime registration.

' OTHER CIRCUET COURT RULINGS |

While not binding authority in this action,-the Defendants wish to notify this Court of

several"reeent eireuit court rulings on the issuetat bar.? Copies_of such orders are available.

On May 1, 2015,‘ The Honorahle Clifton Newman ruled that .“there 1s no equitablei
- remedy or equitable jurisdiction applie'able‘ to this matter” in a- ease invrolvi‘ng .identicat
‘ arguments to those-being set forth in thi\s‘ca‘se.‘ Order of The Honorable Clifton Newman

Kenneth W. Slgnor V. Mark Keel Chief of the South Carohna Law Enforcement Division, and

. the State of South Carolma, Civil Action N‘o(s) 2014 CP- 43 00968, May 1, 2015
(unpublished) -
On May 20, 201 5, The Honorable Thomas A. Russo granted a Judgment on the Pleadmgs

to these same. Defendants in a case that is 1dent1cal to this case.* Spec:lﬁcally, Judge Russo ruled

- _that “there sis _simply no, equitable remedy or equitable juriSdictlon apphcatron to th1s matt_er ‘and-

~ the I_jefendants are entitled to judgment on the pleadings. Furthermore, I find and conclude that

for' this court to act as a ‘superlegislature’ and to«unilaterally' add language to” an.unchallenged'

'unamblguously worded statute would violate South Carohna law and the South Carohna

Constltutlon ”? Melvm T. Roberts V. Mark Keel Chlef of the South Carolma Law Enforcementv

- Division, and the State of South Carohna C1v11 Actlon No(s).: 2014-CP- 21 01973 May 2() '

2015 (uinpublished).

\\

- * Upon information and belief, all of these orders have been appealed and are currently awa1t1ng
ad]udlcatlon at the South Carolina Court of Appeals. -
* Judge Russo signed this Order on April 16, 2015; however it was not filed until May 20, 2015.
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On June 16, 2015, The Honorable Clifton Newman ruled again that there was no

equitable jurisdiction applicable to remove an individual from South Carolina’s Sex Offender

Registry. Marty. Lee Barnes v. Mark Keel, Chief of the South Carolinal Law _Enforcement

Division, and the Staté of South Carolina, Civil Action No(s).: 2012-CP-43-00535, June l6, '

2015 (unpublished).
On October 11, 2015, The Honorable Tanya Gee ruled that the constitutional application
'of the clear and unamblguous prov1s1ons of the Sex Offender Reglstry Act is not a “wrong
' cognizable in South Carolina law and that her equitable powers must yield in the face of South
Carolina’s clear and unambiguous sex offender registry statutes. As such, Judge Gee granted the

Defendants’ summary judgment. Edward L. Green v. Mark Keel, Chief of the South Carolina

Law Enforcement Division, and the State of South Carolina, Civil Action No(s).: 2015-CP-40-
: . ( .

00590, October 11,2015 (unpublished).

On November 3, 2015, the Honorable G. Thomas Cooper granted summary judgment on -

\

a similar case and ruled that the constrtutronal apphcatlon of the clear and unambiguous

prov1s1ons of the Sex Offender Reglstry Act is not a *“wrong cognizable in South Carolina law”.
Judge Cooper also ruled that fashlomng a remedy outs1de the clear and unamblguous prov1s1ons

of SORA would exceed h1s equltable powers and that his equitable powers must y1eld in the face

N

of _South Carolma s clear and unamblguous sex offender registry statutes. David Johnson v. |

Mark Keel, Chief of the South Carolina Law Enforcement Division, and. the State of South

Carolina, Civil Action No(s).: 2015-CP-43-0033, No\}ember 6, 2015 (unpublished).
fOn November 13, 2015, The Honorable D. Craig Brown ruled that the constitutional

application of the clear and unambiguous provisions of the Sex Offender Registry Act is not a

“wrong cognizable in South Carolina law” and that his equitable_powers must yield in the face of
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South Carolina’s clear and unambiguous sex offender registry statutes. As such, Judge Brown

granted the Defendants’ summary judgment. Mansy McNeil v. Mark Keel, Chief of the South

Carolina Law Enforcement Division, and the State of_ .South Carolina, Civil Action No(s).: 2014-

CP-21-2220, November 13, 2015 (unpublished).

On December 16, 2015, the Honorable Carmen T. Mullen ruled that “equ.itable relief if

not available” to a Plaintiff seeking to come off of the S,oufh Carolina Sex Offender Registry:

' Citing to Key Corporate Capital, Inc. v. County of Beaufort, 373 S.C. 55, 644 S.E.2d 675 (2007)

and Santeé Coober Resort, Inc. v. S.C. Pub. Serv. Comm’n, 298 S.C. 179, 379 S.E.2d 119

(1989); Judge Mullen found that there was no equitable jﬁrisdiétion for such removal. Leonard

Kyles v. South Carolina Law Enforcement Division and Beaufort County Sheriff’s Office, Civil

Action No(s).: 2013-CP-07-02828, De\cember 21, 2015 (unpublished).
On February 23, 2016, the Honorable Paul ‘M. Burch granted summary jﬁdgment on a

- similar case and ruled that the constitutibnal application of the clear and unambiguous provisions

~of the Sex Offender Registry Act is not a “wrong cognizable in South Carolina law”. Judge :

Bufch also ruled that fashioning a remedy outside the clear and unambiguous provisions of
. SORA would exceed his equitable powers and that his equitable powers must yield in the face of

South Carolina’s clear and unambiguous sex offender registry statutes. John Gregory v. Mark

Keel, Director of the South Carolina Law Enforcement Division, and the State of South Car(‘)li'na,'

Civil Act‘ion No(s).: 2015;CP-1_6-O301 ,.Febmzllry 23, 2015 (u'npublvished_)v.

On May 2, 2016, the Honorable George C. James, Jr. granted sumrhary judgment on a
similar case and fuled th}at_ the constitutional aﬁplication of the clear and unambiguous provisions
of the Sex jOffender Registry Act is not a “wrong co‘gnizable in -(Soﬁth' Carolina‘law’_’. Judge

James also ruled that fashioning a remedy outside the clear and-unambiguous provisions of
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SORA. would exceed his equitable powers and that his equitable powers must yield in the face of

‘South Carolma s clear and unamblguous sex offender reglstry statutes. Mack Paul, Jr v. Mark

Keel, Director of the South Carolina Law Enforcement D1V1s1on and the State of South Carolina,

Civil Action No(s) 2015-CP- 43- 02548 May 2, 2015 (unpubhshed)

On Jun_e"16,_ 2016, the. Honorable Doyet A. Early, 11, notified the parties that he was

granting summary judgment on an identical issue argued in the Aiken County Court of Common

Pleas. A written order on this matter is foﬁhcoming. Clifford Judge. v. Mark Keel, Director of

the South Carolina Law Enforcement Division, and the State of South Carolina, Civil Action
No(s) 2016-CP-02- 0268
UN]PUB]L][SH]E]D SUPREME COUR’]I‘ O]P]IN]ION
In addition, while having no precedentlal value on this action in aceordance with Rule’
268@)(1), SCACR, the South Carolina Supreme Court issued ao unpublisrled opinion on

November 4, 2015 denying the reQuest of several individuals to be removed from the SORA

- . registry in equity .citing S.C. Code.Ann.'§ 23-3-430(F)-(G) as “enumerating specific

circumstanee's under which a person’s name may be removed from the registry” and citing to

Key Corporate Camtal Inc. v. County of Beaufort, 373 S.C. 55, 61, 644 S. E 2d 675, 678 (2007)

whlle acknowledging that “a court’s equltable powers must y1e1d in the face of an

unambiguously worded statute.” Dean and Brown v. Keel, 2015-MO-065 (filed November 4,

2015) r hrg denied December 2, 2015.
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CONCLUSION
Accordingly, for the reasons. stated above and all those to be advanced at the hearing of

this matter, summary judgment should be granted to the Defendants.
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