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TO: THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES OF THE SUPREME
COURT OF SOUTH CAROLINA:
Pursuant to SCACR Rule 242, the Appellants Upstate Forever, South C.arolina
Native Plant Society and South Carolina Wildlife Federation respectfully petition this
Court for a Writ of Certiorari by which to review a final decision of the Court of Appeals,
dated May 25, 2012.

CERTIFICATE OF COUNSEL

Counsel for Appellants Upstate Forever, South Carolina Native Plant Society and
South Carolina Wildlife Federation hereby certify that the Petition for Rehearing was
filed with the South Carolina Court of Appeals on June 11, 2012, and the Order Denying
Petition for Rehearing was issued on October 23, 2012.

QUESTIONS PRESENTED

I. Did the Court of Appeals Err in Dismissing this Appeal as Moot by
Concluding that DHEC’s 401 Water Quality Certification, and the
Conditions Imposed Thereunder, Disappear when the Regulated Project is
Constructed?

II. Did the Court of Appeals Err in Dismissing this Appeal as Moot, Despite the
Availability of Effectual Relief Found in Regulation 61-68(D)(1), which
Requires DHEC to Maintain Stream Flows Necessary to Protect Classified
and Existing Uses and the Water Quality Supporting those Uses?

III. Can Lifting the APA’s Automatic Stay Render an Appeal Moot and Thus
Deprive Appellants of the Right to Administrative or Judicial Review,
Despite the Availability of Effectual Relief?

IV.  Does DHEC have the Authority and Duty Under the Pollution Control Act
and the Regulations Promulgated Thereunder to Require Minimum Flow
Releases of Water into the South Saluda River as a Condition of GWS’s
Permit and Water Quality Certification?



STATEMENT OF THE CASE

Procedural Posture

This case arises from an appeal of the Department of Health and Environmental
Control’s (“DHEC”) decision to issue a 401 Water Quality Certification' and
Construction in Navigable Waters permit to Greenville Water System (“GWS”). GWS
requested the certification and permit in connection with the construction of a 7.8 mile,
42-inch Raw Water Transmission Main from the Table Rock Reservoir in Pickens
County to its end in Greenville County.

The Petitioners filed a timely request for a final review conference before the
DHEC Board, which was held on April 9, 2009. (App. pp. 17-22). The Board voted to
affirm the staff decision, stating that the agency could not issue conditions for minimum
stream flows on the South Saluda River. The Board issued its Order on May 8, 2009.
(App. pp- 37-39). The Petitioners filed a timely request for contested case hearing before
the Administrative Law Court on June 5,2009. (App. pp. 26-33). GWS filed a Motion to
Lift Automatic Stay, to which the Appellants consented. The Administrative Law Judge
issued an Order Lifting Automatic Stay on August 11, 2009. (App. pp. 11-12). On April

14, 2010, the Petitioners’ limited their appeal to the question of DHEC’s imposition of a

1

Section 401 Water Quality Certifications are the state component of the Clean Water
Act’s regulation of jurisdictional wetland fills. In other words, whenever an activity calls
for filling or altering waters that are subject to the Clean Water Act, a Section 401 Water
Quality Certification is required from the State, and a Clean Water Act permit is required
from the Army Corps of Engineers. As a part of its 401 Certification review, the State
(DHEC) is required to impose any conditions on the project necessary to protect State
water quality standards. The details of this regulatory system are discussed in the
Argument section below.



minimum flow release to the South Saluda River as a condition of its 401 water quality
certification.

On September 21, 2010, the Respondents filed a Joint Motion for Summary
Judgment. (App. pp. 145-153). On November 10, 2010, the Petitioners filed a Response
and Cross Motion for Summary Judgment. (App. pp.186-201). On December 1, 2010,
Administrative Law Judge John D. McLeod conducted a hearing on the motions. On
January 20, 2011, the ALJ issued an Order Granting Respondents’ Joint Motion for
Summary Judgment. (App. pp. 1-7).

On February 18, 2011, the Petitioners filed a Notice of Appeal in the Court of
Appeals. After final briefing was completed on December 5, 2011, GWS completed
construction of the project. On March 2, 2012, Greenville Water Systems and DHEC
filed a Joint Motion to Dismiss. (App. pp. 533-547). On March 22, 2012, Appellants filed
a Return to the motion (App. pp. 548-564), and Respondents filed a Reply on April 9,
2012 (App. pp. 565-577).

On May 25, 2012, without addressing the merits of this administrative appeal, the
Court of Appeals issued a two-page Order dismissing the appeal as moot. (App. pp. 578-
579).

The crux of this Petition for Writ of Certiorari is that without this Court accepting
jurisdiction, the extent of the Appellants’ judicial review beyond the administrative
agency itself will have been confined to a legally-flawed, two-sentence conclusion in the
Court of Appeals’ Order. The Order, if allowed to stand, indicates that 401 Water

Quality Certifications issued by DHEC expire upon completion of construction and that



projects completed during the pendency of an appeal render the appeai moot. Both
conclusions directly contravene well settled principles of administrative law in South
Carolina. The Order is particularly problematic in light of its potential to create
significant legal implications beyond the context of this particular case.

Underlying Facts of this Administrative Appeal

The 42-inch water line for which GWS sought a certification and permit removes
water from the Table Rock Reservoir (“TRR”) in Pickens County and transports it to the
Greenville Water Systems treatment plant in Greenville County. The TRR is owned and
operated by GWS.

The Appellants’ interest in this project centers around the South Saluda River,
which originates at the base of TRR, below the dam. The South Saluda is one of South
Carolina’s very few trout streams. The South Saluda and its tributaries are used for
fishing, including trout fishing, swimming, boating, and other public recreational
activities. The South Carolina Department of Natural Resources (“DNR’) manages the
South Saluda River for three species of cold water trout -- brook, brown, and rainbow —
and stocks the river with trout to provide for recreational trout fishing opportunities.
(App. pp. 218-220). However, all of these activities are currently threatened, as the South
Saluda and its resources are presently experiencing significant adverse impacts due to the
low flows leaving TRR. Id. In short, Greenville Water is not releasing enough water from
the TRR to maintain the historically high quality of the South Saluda.

DNR’s uncontradicted opinion is that water temperature regimes and limited flow

are significant factors in species diversity, and that trout habitat is limited because the



water is not cold enough to support the trout population in the South Saluda River. Id.
Warmer waters and limited flow are having adverse impacts on the designated uses of the
River, and could ultimately result in a total loss of the natural, remnant trout population
which remain in the stream. [d. Again, these problems are a direct result of Greenville
Water’s failure to release an adequate of water from the TRR.

According to a U.S. Geological Survey stream gauge, flow in the South Saluda
was below the “7Q10’; (the minimum flow needed for water quality and aquatic health
under DHEC regulations) 35% percent of the time over the course of a recent five-year
measuring period —that is, for one out of every three days, there was not enough water in
the river for fish, much less trout, to survive. (App. pp. 221-229).

The problem is perhaps best summed up by DNR, which has expressed that:
Dewartering one of the states’s most important freshwater rivers has, and
will continue to, result in vast impacts to aquatic organisms and the entire
riverine system for many miles. Lack of water in the river obviously

causes direct negative effects upon aquatic resources, but it also impairs
the function of the entire ecosystem along the riparian corridor.

(App. p. 203).

With this problem of flow in mind, the Appellants were immediately concerned
when Greenville Water proposed a project that would give it the capacity to remove even
more water from the TRR and, in turn, deny even more water to the South Saluda. Since
the Table Rock Reservoir and dam were built, GWS has been using two 30-inch water
lines to transport water from the reservoir to the treatment plant in Greenville County.
The project at issue here includes construction of the 42-inch line and removal of one of

the existing 30-inch lines, while the remaining 30-inch line will remain in service,



significantly increasing withdrawal capacity.

Greenville Water has maintained that while this project gives it the ability to
remove more water than in the past, it will not be doing so. However, whether or not
more water will actually be removed from TRR, there is a clear causal connection
between the challenged pipe project and the amount of water leaving the TRR, and the
Section 401 Certification process allows and requires DHEC to address the water level
issues that plague the South Saluda.’

The Motion to Dismiss

After briefing in the Court of Appeals was complete, but before arguments, the
Respondents moved to dismiss this action as moot. The basis for the motion was the
argument that after construction of the certified project (in this case the 42" pipe), the 401
Certification itself vanishes, and its conditions no longer bind the applicant. In particular,
the Respondents’ stated this position a number of times in a number of ways: “[bJecause
the project construction is complete . . . there is nothing left for the Court to reverse,
modify, amend or affirm,” (App. p. 534); “construction has been fully completed, and the
Certification has no more legal effect,” (App. p. 542); “there exists no regulated project,”
Id.; and “because the work has been completed, the Certification has no more force and
effect,” Id. The Respondents did not cite any authority for this novel position.

The Respondents’ motion further faulted the Appellants’ failure to end their

2

Again, the Court of Appeals never got to the point of addressing this argument on its
merits, so the legal basis for this position is not an issue squarely before the Court.
Nevertheless, as will become clear in later sections, the underlying merits of this case are
indirectly implicated in the Court of Appeals’ Order and therefore warrant some
discussion.



appeal of the 401 Certification and institute an appeal of DHEC’s “Final Appro;/al to
Place Into Operation,” a document apparently issued by DHEC upon completion of
construction of the new 42" pipe. The motion contends that the 401 Certification is
“supplanted by” this document. Id. The Respondents again do not cite any authorit); for
this position; nor a case, statute or regulation explaining whether the Final Approval
“supplants” any other document; nor an instance where a “Final Approval to Place Into
Operation” has been deemed a contested case.

The Respondents’ motion to dismiss concludes with a paragraph challenging this
action as presenting a hypothetical question. Specifically, the Respondents maintain that
the Appellants have challenged only whether DHEC can impose flow conditions in the
South Saluda as a part of their Certification, and not whether they legally should have in
this instance. (App. p. 543).

The Court of Appeals’ Order of Dismissal

The Court of Appeals granted the Respondents’ motion to dismiss the appeal as
moot in a two-page Order that did not explain the basis for its decision. The court merely
stated: “After careful consideration of the parties’ filings, we dismiss this appeal as moot.
Furthermore, we find the public importance exception does not apply to this appeal.”
(App. p. 579) The Court’s reasoning behind dismissing the appeal is not provided in the
Order, leaving the Petitioner/ Appellants to guess what considerations were taken into
account in making the Court’s decision.

It is clear, however, that to dismiss this action as moot, the Court of Appeals had

to conclude that Section 401 Certifications and their conditions have no legal effect after



the certified project is constructed.” Yet the Court of Appeals declined to make explicit
even this most fundamental conclusion necessary for its holding. Nevertheless, without
this Court’s intervention, this Order of dismissal will no doubt be cited as legal precedent
that construction of a project terminates the challenge, despite ongoing administrative
and/or judicial review. As will be explained below, such a rule is problematic and
contrary to law.

ARGUMENT
L. The Court of Appeals Erred in Dismissing this Appeal as Moot by

Concluding that DHEC’s 401 Water Quality Certification, and the

Conditions Imposed Thereunder, Disappear when the Regulated Project is

Constructed.

The Court of Appeals did not explain the basis for its decision. Nonetheless, it is
reasonable to assume that it accepted one or more of the assertions in Respondents’
motion to dismiss. One of thgse is that Section 401 certifications expire when
construction of the certified projec‘£ is complete. For any one or all of the following
reasons, the position is patently without merit. While the construction activity initiates
the Certification requirement, there is absolutely no indication that the Certification

vanishes upon completion of construction.

3

As mentioned above, the Respondents also argued that this case presented a hypothetical
question. While the focus of Respondents’ Motion to Dismiss, and therefore necessarily

the Court of Appeals’ Order, was on the validity of the 401 Certification, the Appellants

will nevertheless also address the hypothetical question issue below.

8



A. The 401 Water Quality Certification Regulations Provide for
Continuing Obligations that Survive Completion of Construction

Whenever an activity calls for filling/impacting waters that are subject to the
Clean Water Act, a Section 401 Water Quality Certification is required from DHEC. The
purpose of the certification review is to assess all water quality impacts of a project and
determine whether the project meets state water quality standards. S.C. Code Ann. Regs.
61-101.F(2).* But it is critical to note that this review consists of more than a “yay” or
“nay” decision on whether water quality standards are met. Regulation 61-101 gives
DHEC broad authority to establish “any limitation, conditions, or monitoring
requirements necessary to assure maintenance of classified and existing water uses
and standards and compliance with other requirements of these regulations or other

appropriate requirements of State law” on an applicant’s water quality certification.’ S.C.

4

Regulation 61-101 was adopted to carry out the Clean Water Action Section 401
Certification requirements. Under R. 61-101, DHEC is required to consider “all potential
water quality impacts of the project, both direct and indirect, over the life of the project
including:

(1) impact on existing and classified water uses;

(2) physical, chemical, and biological impacts, including cumulative impacts;

(3) the effect on circulation patterns and water movement;

(4) the cumulative impacts of the proposed activity and reasonably foreseeable

similar activities of the applicant and others.”
S.C. Code Ann. Regs. 61-101.F.(3).

5

The Respondents admit that DHEC does have authority to impose the very same
requirement Appellants seek in this case — minimum instream flows — as a condition on
a 401 water quality certification, and that DHEC has, in fact, imposed a minimum
instream flow regime as part of 401 Water Quality Certifications related to dams in the
past. (App. p- 151, Respondents’ Joint Motion for Summary Judgment).



Code Ann. Reg. 61-101(A)(5) (emphasis added). The argument that DHEC’s 401
Certification, along with the conditions, limitations and monitoring requirements attached
thereto, have no legal effect after construction is complete is inconsistent with DHEC’s
regulations and standard practice

DHEC routinely places conditions on 401 Water Quality Certifications that
survive well beyond the completion of the construction activity that necessitated the
Certification, such as long-term monitoring requirements and continued maintenance and
protection of water quality. In fact, DHEC has imposed such conditions in this particular
case. The very first condition imposed in DHEC’s 401 certification of Greenville
Water’s project requires GW to follow best management practices “on and off the project
sitte DURING AND AFTER CONSTRUCTION.” (App. p. 416) (emphasis added). This
condition demonstrates not only DHEC’s authority to impose conditions extending
beyond the construction period, but also DHEC’s authority to impose conditions not
directly related to the project activity. As another example, condition 16 of the GWS
Certification requires GWS to maintain wetlands impacted during construction in an
“uncleared or uncut state.” (App. p. 417) (emphasis added). Clearly such condition
imposes obligations on GWS beyond the period of construction.

DHEC’s 401 Certification regulations provide as to “enforcement of certification
decision and conditions” that DHEC may pursue enforcement “to correct or prevent
adverse water quality impacts from construction or gperation of activities for which
certification has been issued.” R.61-101.H(2). Obviously, operation follows
construction and the regulation clearly states that conditions can be imposed on the

“operation” of the certified project. Under Greenville Water and the Court of Appeal’s
10



interpretation, “operation” of the certified project would be completely outside the scope
of 401 consideration or enforcement.
DHEC’s 401 Certification regulations also provide that “[i]n assessing water

quality impacts of the project, the Department will address and consider . . . all potential

water quality impacts of the project, both direct and indirect, over the life of the
project.” R.61-101.F(3) (emphasis added). Thus, the regulation clearly provides that
water quality impacts can be addressed during the entire period of time that the project is
in operation. Under the argument advanced by Greenville Water, DHEC would
“consider” post-construction water quality impacts, “address” those impacts by imposing
conditions necessary to protect post-construction water quality, and these conditions
would ihexplicably die upon completion of construction.

Finally, the enforcement provisions further provide that any State certification
condition becomes a condition of the corresponding federal permit. R.61-101.H(1).° In
other words, DHEC’s 401 Certification conditions become conditions of the federal
Clean Water Act permit issued by the Corps under Section 404 and are enforceable
pursuant to R. 61-101.H(2). If the 401 conditions no longer bind Greenville Water aftér
construction, it must élso be true that the Corps’ CWA permit is no longer enforceable
after construction is completed. Certainly such a conclusion is belied by the monitoring
and enforcement actions regularly undertaken by the Corps well after project

construction.

6

See also, Clean Water Act, Section 401(d), explaining that any conditions imposed by the
State through the 401 Certification review become a part of the federal Clean Water Act
permit issued by the Corps.

11



B. Completion of Construction Does Not Moot a 401 Certification
Because there is a Continuing Obligation to Comply
While there are no South Carolina cases on point, there are federal cases that have
held that a case is not moot simply because the construction activity authorized by an

environmental permit has been completed. In City of Olmsted Falls. Ohio v. U.S.

Environmental Protection Agency, 435 F.3d 632, 636 (6th Cir. 2006), the Plaintiffs

challenged a Clean Water Act 404 permit and 401 certification for a plan to fill a creek to
construct a new airport runway. At the time the appeal was heard, the project was
complete and the creek was filled. Even so, the court determined that the case was not
moot. The court stated its conclusion as follows: “should Plaintiffs prevail in their suit,
the permit issued . . . would have to be invalidated and another permitting process would
be required. Because a live controversy exists with respect to the permit itself, we agree
that the issues raised in Plaintiffs' complaint are not moot.” Id. at 636. Certainly the case

for mootness was more compelling in City of Olmsted than here, where the relief sought

by Appellants remains fully available without any jeopardy to the completed 42-inch

pipe.

Airport Neighbors Alliance. Inc. v. U.S., 90 F.3d 426 (10th Cir. 1996), was a
National Environmental Policy Act case in which the plaintiffs also brought challenges
related to construction of a new runway. The runway had been constructed by the time the
case reached the 10th Circuit. In a holding that draws many parallels to the instant case,
the court concluded that the case was not moot because “[t]he majority of environmental
concerns surrounding [the new runway] relate not to thé actual physical construction of

the enlarged runway, but rather to the new patterns of commercial jets using the runway.”

12



Id. at 429. In much the same way, the environmental challenges in this case are not to
actual physical construction of the new pipe, but rather to maintenance of minimum
stream flows released from the reservoir that the pipe removes water from. The 10th
Circuit’s holding rested on the fact that it could still award relief, even though
construction was complete. The same is true in this case.

We have found no case or other authority supporting the novel proposition
advanced by the Respondents and presumably adopted by the Court of Appeals that 401
certifications expire upon completion of construction.’

C. In Light of Continuing Obligation to Comply, Effectual Relief Clearly

Available

If the 401 Certification and its conditions indeed have legal effect beyond

construction, the remedy the Appellants have sought throughout this action is viable, and

this case is not moot.

7

See also, Ware v. U.S. Fed. Highway Admin., 255 F. App'x 838, 839 (5th Cir. 2007)
("despite the fact that construction is complete, appellants ultimately seek relief from
noise brought on by the highway . . . completion of construction does not undermine the
benefits of further noise mitigation measures . . . that could be added based on a new,
FAHA-compliant noise analysis"); Columbia Basin L.and Prot. Ass'n v. Schlesinger, 643
F.2d 585, 591 n.1 (9th Cir. 1981) (challenge to EIS not moot where towers and
transmission line had been in place since 1978: "were the Court to find the EIS
inadequate, or the decision to build along Route D-1 arbitrary and capricious, the agency
would have to correct the decision-making process"); Pennsylvania Environmental
Council, Inc. v. Bartlett, 454 F.2d 613, 625-26 (3d Cir. 1971) (holding that completion of
a road project did not moot claim because "[i1}f we found that a violation of the federal
statutes relating to the protection of the environment had taken place, the fact that the
road was complete would not necessarily preclude the possibility of an equitable decree
making right some part of the wrong™); Buck Mt. Cmty. Org. v. TVA, 629 F. Supp. 2d
785,791 (M.D. Tenn. 2009) (case was not moot because the court could fashion effective
relief for NEPA violations despite completion of transmission line).

13



“A case becomes moot when judgment, if rendered, will have no practical legal
effect upon [the] existing controversy. This is true when some event occurs making it
impossible for [the] reviewing Court to grant effectual relief.” Curtis v. State, 345 S.C.

557, 568, 549 S.E.2d 591. 596 (2001) (citing Mathis v. South Carolina State Highway

Dep't 260 S.C. 344, 346, 195 S.E.2d 713, 715 (1973)). If the court has the “power to
grant a legally cognizable remedy requested by a party” then the case is not moot. United
States v. Hahn, 359 F.3d 1315, 1337 (10th Cir. 2004); Smith v. Plati, 258 F.3d 1167,
1179 (10th Cir. 2001) (“An issue becomes moot when it becomes impossible for the court
to grant any effectual relief whatsoever on that issue to a prevailing party”™).

Applying those principles here, it is clear that effectual relief can still be granted.
As has been referenced throughout this Petition, the remedy the Appellants’ seek is an
additional condition on DHEC’s 401 Certification that addresses the issue of insufficient
flows in the South Saluda. Specifically, the Appellants rely on Regulation 61-101's broad
command to DHEC to establish “any limitation, conditions, or monitoring
requirements necessary to assure maintenance of classified and existing water uses
and standards” and Regulation 61-68's imposition of a mandatory duty to protect and
maintain stream flows (“stream flows necessary to protect classified and existing uses
and the water quality supporting these uses shall be maintained”). The Appellants
contend that, together, these regulations authorize and require a minimum flow condition
in this instance. The Appellants were deprived of the opportunity to be heard on this
argument by the Court of Appeal’s dismissal. However, that condition can easily be

included in the 401 Certification for this disputed project, despite the fact that

14



construction is complete.

In sum, in order for the Court to conclude that this case is moot, it would have to
find that no effectual relief or cognizable remedy could be provided. The relief sought in
this case (modification of the Certification conditions) is unique in the very fact that
construction of the disputed project in no way diminishes availability of the relief.

II. Lifting the Automatic Stay and Completing Construction While this Appeal
is Pending Does Not Render the Appeal Moot

The Appellants are asking this Court to exercise its discretion to issue a writ of
certiorari and to consider this appeal. A factor weighing in favor of this exercise of
discretion is the potentially significant and far-reaching impacts of the Court of Appeals’
Order on cases brought under the S.C. Administrative Procedures Act (“APA”).

The APA provides for the automatic stay of challenged DHEC decisions, which
means that the project in question cannot move forward while the appeal is pending. See,
S.C. Code Ann. § 1-23-600(H)(2). However, the APA authorizes the Administrative Law
Court to lift the automatic stay “for good cause shown or if no irreparable harm will
occur.” S.C. Code Ann. § 1-23-600(H)(4). With some regularity, Administrative Law
Judges do grant, and parties do consent to, a partial or complete lifting of the automatic
stay in instances where relief can be accomplished after construction or partial

construction of the permitted activity. See. e.g., Heath Hill v. SCDHEC and S.C. Electric

& Gas Co., 2008 WL 3863539 (Order lifting automatic stay for “good cause”); MRI at

Bellfair, LLC and Hilton Head Regional Medical Center v. SCDHEC and Southern MR,

2008 WL 5019941; Randy Slovic v. SCDHEC, OCRM., and Waccamaw Trace, 1999 WL

988662.

15



When this challenge was filed, the “automatic stay” provision of § 1-23-600(H)
was activated, preventing Greenville Water Systems from undertaking any construction
activities until the challenge was resolved in the ALC. In this instance, however, the
automatic stay served little purpose, as it is the continued operation of the pipe (i.e., the
volume of water it takes away from the South Saluda), rather than the actual construction
of the pipe, that is at issue.® In other words, the Appellants recognize the need for the new
water pipe to replace the older deteriorating pipe and do not object to the path and method
of pipe construction; the amount of water entering the South Saluda has nothing to do
with the actual physical construction of the pipe, and everything to do with Greenville

Water’s operation of the pipe and the TRR.

With this in mind, the Petitioners/Appellants were cooperative in consenting to
lift the automatic stay. The implications of this consent were considered, and the
Petitioners/ Appellants concluded that if they prevailed in the case, DHEC or the Court
would require minimum flows in Greenville Water’s 401 Certification, regardless of the
fact that the new pipe had been constructed. Thus, construction of the new pipe moved
forward as the case moved forward in the ALC. Eventually the ALC granted the
Respondents’ joint motion for summary judgment, and construction of the new pipe was

completed while this case was pending before the Court of Appeals.

Greenville Water’s novel proposition, which the Court of Appeals presumably

accepted, is that where the automatic stay is lifted and the disputed project is completed,

8

The Appellants initially objected to the method of constructing the new pipe, but GWS
later modified and improved its plan for the stream and wetland crossings.

16



the case becomes moot. Under GWS’s argument and the Court of Appeal’s Order, lifting
the automatic stay, as specifically provided fovr under the APA, becomes a tool for
mooting administrative cases.” Under such circumstances, no court should ever allow the
automatic stay to be lifted and no party should ever consent to its lifting. In actuality,
rhowever, as the APA provides, lifting of the stay presumes that the project goes forward,
but the appeal goes forward as well, with a recognition that the permit or certification

under appeal could be reversed or modified by the reviewing court post-construction.

Parties regularly consent to lifting the automatic stay in the ALC when relief can
still be granted post-completion. The Respondents have faulted the Appellants’ for doing
so in this case. The Respondents would apparently have had Petitioners/Appellants
oppose the stay, though there was no practical or legal reason for doing so. If the Court of
Appeals’ Order is allowed to stand, the Respondents will likely have their wish in the
future, as it would be incredibly ill-advised for a party to consent to lifting the automatic
stay under any circumstances. The Appellants are asking this Court to intervene and
prevent the Court of Appeals’ Order of dismissal from establishing the dangerous legal
precedent that construction of a challenged project necessarily terminates DHEC’s ability
to regulate that project under Section 401 and the jurisdiction of the court to hear the

challenge.

9

This proposition would also deprive the ALC of its jurisdiction in cases where the project is
constructed before the trial date.

17



III. The Question Raised by Appellants is Not Hypothetical

Respondents’ Motion to Dismiss argued that the Appellants’ limited their
challenge before the ALC to a single hypothetical question. Again, with the two-page
Order lacking much explanation, it is unclear whether the Court of Appeals considered
this alternate ground for dismissal and, if so, whether it played any role in the Court of
Appeals’ conclusion that this case is moot. The Appellants consider this to be a secondary
issue, just as it was presented in the Respondent’s motion to dismiss. (App-. pp. 533-547).
But in light of the Court of Appeals’ decision not to explain the reasons for its dismissal,

the Appellants will nevertheless address the issue in full.

The basis for the Respondents’ hypothetical question argument is a letter from
Appellants’ counsel Amy Armstrong to the ALC. The letter reflects Ms. Armstrong’s
communication to the ALC of the Appellants’ strategic decision to focus their challenge
on the central issue of flows in the South Saluda River. Neither that decision nor the letter

communicating it limits this appeal to a single hypothetical question.

Initially the Appellants filed this case in the ALC challenging both (1) DHEC’s
failure to impose a minimum flow condition in the South Saluda and also (2) the 42-inch
pipe’s actual construction. In particular, in the Appellants’ Request for Contested Case
Hearing (the administrative version of a complaint), the Appellants listed as one of their
grounds for challenge that: “DHEC erred in not requiring a minimum flow release from
the Table Rock Dam and Reservoir into the South Saluda River.” (App. p. 30) (emphasis
added). Note that there is nothiﬁg hypothetical in the statement of this challenge. In other

words, the issue raised by the Appellants was not whether DHEC could have imposed a

18



flow condition, but whether they had to impose that condition. As to the actual pipe

construction/path, the Appellants raised a number grounds for challenge,'® all of which
centered around the fact that the new pipe would have 26 total river crossings and would

disrupt at least three wetland areas. (App. pp. 27, 29-32).

After Greenville Water modified and improved its plan for these crossings, the
Appellants decided to limit the appeal to their most important issue: those related to the
level of flow/water in the South Saluda. Having made this decision, Ms. Armstrong wrote
a letter to the ALC explaining exactly that: “the Petitioners hereby withdraw all other
grounds for appeal that are not related to this issue.” (App. p. 419) (emphasis added). As
explained in the letter, “this issue” is the “question of whether DHEC has authority to

impose a minimum flow release to the South Saluda River.” Id.

In their motion to dismiss, the Respondents hung gfeat importance and assigned
great meaning to this letter. In particular, they argued that this letter erased the challenge
clearly stated in the Request for Contested Case Hearing and left the sole issue as
whether, in a hypothetical vacuum, DHEC could impose a flow condition. (App. pp. 566-

570).

First, the letter must be considered in the context of the actual pleadings filed by
the Appellants in the ALC. Under anything other than the most strained of readings, it is

clear from placing Ms. Armstrong’s letter in the context of the Request for Contested

i0

These grounds included: whether construction would “permanently alter the aquatic
ecosystem in the vicinity of the project”and whether the river crossings would “adversely
affect the use of and access to navigable waters.” See (App. pp. 29-32)
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Case Hearing that she was simply expressing that all of the grounds related to the actual
construction/path of the pipe (the 26 crossings and wetland impacts) were no longer being
pursued. This interpretation is obviously bolstered by the fact that the Appellants
consented to the automatic stay being lifted, allowing the 26 crossings and wetland
impacts to océur while the action continued. Again, the Appellants’ pleading filed with
the ALC clearly states that “DHEC erred in not requiring a minimum flow release from

the Table Rock Dam and Reservoir into the South Saluda River.”

However, even throwing up blinders to the content of the Request for Contested
Case Hearing and strictly interpreting the content of the letter, it is clear that whether
DHEC should have imposed South Saluda flow requirements on Greenville Water is
“related to” the issue of whether they have the authority to do so. The Appellants’
pleadings in fact raised several grounds that are “related to” the issue of DHEC’s
authority to impose flow conditions for the South Saluda. One of these is of course
whether “DHEC erred in not requiring a minimum flow release.” But other grounds
“related to” this issue were raised in the Requesteci for Contested Case, including that:
“The proposed activity would increase the withdrawal capacity from the Table Rock
Reservoir, resulting in adverse impacts to circulation patterns and water movement in the
South Saluda River, in violation of R.61-101.F.3(c)(3).” (App. p- 30). Ms. Armstrong’s
letter simply states that these related claims, as they were stated in the Request for

Contested Case, will be the Appellants’ sole focus going forward.

While the plain language of these relevant documents should be enough to defeat

the Respondents’ strained reliance on Ms. Armstrong’s letter, their argument is further
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weakened by the content of the Appellants’ filings in the ALC subsequent to the letter."
The Petitioners/Appellants have steadfastly argued that DHEC not only has the authority
to require minimum flows, but also the mandatory duty to do so under the present
circumstances. The Appellants’ Cross Motion for Summary Judgment in the ALC is
illustrative, in that it contains the following statements of Appellants’ argument: the
applicable DHEC regulation “mandates that DHEC impose [those] conditions”; “the
water classification and standards regulations require that existing uses in all waters shall
be protected”’; “The Department is required to ‘use applicable critical flow conditions for
the protection and maintenance of aquatic life’”; “It is precisely these critical flow
conditions necessary to protect and maintain the trout fisher and aquatic life of the [South

Saluda River] that must be part of DHEC’s certification of the GWS permit™; “South

Carolina’s [water quality regulations] require the imposition of minimum stream flows
necessary to protect existing uses and water quality”; and DHEC “has the authority to act,

and it must be required to act consistent with the [Pollution Control Act] and its

regulations.” (App. pp. 195-200) (emphasis added).

It is clear by taking even a cursory glance at Petitioner’s Cross Motion for
Summary Judgment, which, unlike the letter relied on by Respondents, is a document to
which the court should look for issues of preservation, that Petitioners/Appellants have

consistently presented the issue of DHEC’s mandatory duty to impose flow conditions

11

Regardless of the content of the letter, issues are not preserved based on the content of
informal correspondence with a court. See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497
S.E.2d 731, 733 (1998) (holding in order to preserve an issue for appeal, it must be raised
to and ruled on by trial court).
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and have not limited themselves to the hypothetical question Respondents draw from one

poorly interpreted letter.

IV.  DHEC Has the Authority and Duty to Impose a Minimum Flow Release

'Condition on GWS’ 401 Water Quality Certification

As discussed above and in Section I, DHEC has the authority to impose
conditions on 401 Water Quality Certifications, including conditions that survive
completion of the permitted activity. See S.C. Code Ann. Reg. 61-101(A)(5). DHEC
also has express éuthority to “protect classified and existing uses, such as below dams
and in tidal situations.” S.C. Code Ann. Regs. 61-68.C.4.a.(2). And DHEC has a
mandatory duty to maintain “stream flows necessary to protect classified and existing
uses and the water quality supporting these uses.” S.C. Code Ann. Regs. 61-68.D.1.b.

Specifically, the regulations provide that:

“[e]xisting water uses and the level of water quality necessary to protect
these existing uses shall be maintained and protected regardless of the
water classification... Existing uses and water quality necessary to protect
these uses are presently affected or may be affected by instream modifications
or water withdrawals. The stream flows necessary to protect classified and
existing uses and the water quality supporting these uses shall be
maintained consistent with riparian rights to reasonable use of water . ”’

S.C. Code Ann. Reg. 61-68(D)(1)- 61-68(D)(1)(b) (emphasis added).

In combination, these provisions not only authorize a condition providing
minimum instream flows to be released from the Table Rock Reservoir into the
South Saluda, but also require such condition in order to ensure sufficient flows

needed to protect classified and existing uses.
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The States’ authority to impose flow conditions to ensure compliance with
State water quality standards authorized under Section 303 of the CWA was

addressed by the United States Supreme Court in PUD No. 1 v, Jefferson County,,

511 U.S. 700, 114 S.Ct. 1900 (1994). The PUD No. 1 case involved a challenge to
a state environmental agency’s authority to require, as a condition to its § 401 water
quality certification for the construction of a hydroelectric facility, the maintenance

of minimum instream flows below the dam.

In PUD No. 1, as in this case, the applicant argued that minimum instream
flow conditions were unrelated to the specific discharges for which § 401 water
quality certification was required. Id. at 712, 114 S.Ct. at 908. The U.S. Supreme
Court flatly rejected that argument.'” Id. at 711, 114 S.Ct. at 1908-09. The Court
reasoned that “if § 401 consisted solely of subsection (a), which refers to a state
certification that a “discharge” will comply with certain provisions of the Act,”
then the applicant’s challenge to “the scope of the State's certification authority

would have considerable force.” Id. at 711, 114 S.Ct. at 1908.

But the Act also contains subsection (d), which “expands the State’s
authority to impose conditions on the certification of a project . . . ‘necessary to

assure that any applicant’ will comply with” the Clean Water Act and any state

12

The dissent in PUD No. 1 argued that the State requirements under Section 301 apply
only to discharges. The majority rejected that interpretation and ruled that the CWA
contains a “broad enabling provision which requires states to take certain actions,”
including to establish limitations necessary to meet water quality standards. Id. at 713, FN
3,114 S.Ct. at 1910
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requirements. Id., 114 S.Ct. at 1909 (emphasis added). The purpose of the State’s
review authority under § 401 is to assure compliance with water quality standards
and maintenance of existing uses. In PUD No. 1, the State asserted that minimum
instream flows were required to ensure compliance with state water quality
standards. The U.S. Supreme Court agreed that under the 401 certification
program, the State has the broad authority to impose conditions on the applicant
that are unrelated to discharges, but necessary to enforce water quality standards.

Id.

The Appellants presented the merits of their challenge, of which this
section is only an overview, to the Court of Appeals but were denied

consideration on the basis of mootness.

CONCLUSION

The Appellants hereby petition this Court for a Writ of Certiorari to
consider whether the Court of Appeals erroneously dismissed this appeal without
hearing the merits, and whether the ALC erred in granting summary judgment to
the Respondents. If this Court does not accept jurisdiction, the Court of Appeals
Order could potentially hold significant implications for future review of DHEC
decisions and absolutely will deny the Appellants an opportunity for judicial
review of this administrative decision, as guaranteed by Article I, Section 22 of

the S.C. Constitution.
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