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THE STATE OF SOUTH CAROLINA
In the Court of Appeals ) T

APPEAL FROM THE ADMINISTRATIVE LAW COURT

Honorable S. Phillip Lenski, Administrative Law Judge

RECEIVE])

- Appellate Case No. 2017-001260 'SEP 12 2817
- (Case No. 2012-ALJ-17-0031-CC) SC Court of App@ﬁls
South Carolina Department of Revenue......ao.oovvevennnene. Appellant/Respondent,
' | V. _
Duke Energy Corporatron ........................................... e Respondent/Petitioner.

.MEMORANDUM OF LAW IN SUPPORT OF RESPONDENT DUKE ENERGY o
CORPORATION’S MOTION TO DISMISS FOR INSUFFICIENCY OF SERVICE OF
PROCESS

Respondent Duke Energy. .Corporation (“Duke” or “Respondent”), threugh 1ts
undersigned counsel, submits this memorandum of law in support of its contemporaneously filed
.motio_n to dismiss this action for lnsufﬁciehcy of service ef precess. )

INTRODUCTION

In this case, the South Carolina Department of Revenue (f‘Appellarlt” or “Department”)
.appeals the admmlstratrve law court’s April 28, 2017 Order Grantmg Duke s Motion for
Summary Judgment (“Order”). The South Carolina Appellate Court Rules (“SCACR”) govern
appeals from administrative tr1bunals to the Court of Appeals. - S. C Code Ann. § 1 23 380(1).

| The Department did not comply wrth tlle SC_ACR governing service of process. Therefore, the-

Department’s appeal should be dismissed for insufficiency of service of process.



Tb pérfgct _an,appeal.»fr(-)m the_A administrative law court to the‘. Court pf Appeals, the
SCACR requige an ',appellant, ‘to,_s‘erve its not_ice of .appeal on the agency involvcd, the
adﬂr_rvl’inis_trative law court, and all parties of r,eco_rd_‘wit}’lfin\ thirty days of receipt of the decision.
SCACR 203(b)(6) and (d)(2) (“Rule 2037). “The reqﬁirement of service of the notice >of'a'ppeal
is juri.s_di‘gtional,: ie., 1f a par;[y.misses, th¢ deadline, th.e.appellate court lapks jurisdiction to
con}s_ic.l‘_e.r_‘_' th_e_appeal and has no authority or digcretion to ‘..rescue’} the delinquent party by
extending or ignoring the deadline for service of the notice.” USAA Property & Cas. Ins. Co. v.
- Clegg, 377 S.C. 643 (S.C. 2008) (quoti'ng Elamv. S.C. Dep.’t of Transp., 361 S.C. 9 (S.C. 2004));
: Rule 203(d)(3). Here, Appellant did not serve the notice bf appeal on Duke within thirty days of
Appellant’s receipt of ‘the administrative law court’s decision. Appellant therefore failed to
’ corripiy with the servic’é requirements of Rﬁle 203(b)(6) and (d)(é‘), and the appeal should be
dismissed. | |

BACKGROUND
.Duke filed a Request for Contested ’CaAse Hearing (“Cohtested Case Hearing Request™)

related to its ‘South Carolina sales and use tax liability on nuclear canisters with the

administrative law couft on January 30, 2012. A copy of the Contested Case Hearing Request is

attached hereto as Exhibit A. The Contested Case Hearing Request was >SUbr'nitted by Duke’s
attofneys, Marsha A. Ward, Evsq.1 'an.d Eric S. Treéh_l Esq.2 The Contested Case Hearing Request
stated that Duke was not representing itself, and that it was répfesented by attorneys Ms. Ward
and Mr Tresh. Duke. a.lso provided the mailing address of its attérneys, which Was 999

Peachtree Street NE, Atlanta, Georgia, 30309-3996. Ms. Ward was a South Carolina attorney at

' At the time of this filing Ms. Ward was a counsel with Sutherland, Asbill & Brennan LLP. Ms. Ward is now Of
Counsel with Eversheds Sutherland (US) LLP, previously Sutherland Asbill & Brennan LLP.

2 At the time the Contested Case Request was filed, Mr. Tresh’s Pro Hac Vice admission before the administrative
law court was pending. ' .



the time the Contested Case Hearing Request was filed. Subsequently, Mr. Eric Tresh was-
admitted Pro Hac Vice before the admlmstrative law court on February 16 2012 A copy of the
order admitting Mr Tresh Pro Hac Vice is attached as Exhibit B. Zachary T. Atkins, Esq. of
Sutherland Asbrll & Brennan LLP was subsequently admitted Pro Hac Vice before the
administratlve law court on August 16, 2012 A copy of the order admitting Mr. Atkrns Pro Hac |
Vice is attached as Exhibit C. After the admission of Mr. Atkins, all pleadings filed by Duke
were si.gnedvby Ms. Ward, Mr. Tresh, or Mr. Atkins; and all three attorneys vvere identified as-
counsel for Duke throughout the proceedings at the administrative law court. |

The administrative law court issued -its Order ﬁnding in favor of Duke Energy on the
merits on.April 28,2017. On that sarne day, Edye Ulmer Moran, Esci., the Judicial Law Clerl< to
A the Honorable S. l’hillip Lenski, e=mailed the Order to Messrs. Zachary Atkins, Sean Ryan and
Milton Kimpson Mr. Kimpson is counsel for the Appellant and filed the Appellant S not1ce of
appeal. Sean Ryan is also counsel for the Appellant. A copy of the Aprrl 28, 2017 e-mail
transmitting the adrninistrative law .court’s Order to allof the parties is attached hereto as M
D.A

In Appellant’s proof of service of its notice of appeal, Appellant -st:ates. that it provided
service to Duke by mailing a copy of the notice to three individuals: Burnet R. Maybank, III,
Esq., Eric S. Tresh, Esq., and Jeffrey A. Friedman, Esq. “on. M'ay 30, 2017. A copy of
Appellant’s proof of service and its notice of appeal is attached as Exhibit E. However, Mr.
Tresh was not provide-d service of the notice of appeal on May 3(l, 2017 and Mr. Tresh did not

receive a mailing of the notice of appeal. lnstead, on June 6, 2017, Mr. Tresh received a copy of

the Department’s appeal for a different taxpayer for a case in which Mr.. Tresh had no .



involvement or knowledge. The gppeal that Mr. Tresh received on June 6, 2017 is atfacheq as
Ethbi_t F. This appeal involves a taxpayer named Richard Beltram.
| It appears that the Department placed the incorrect notice éf appéa} in the mail té_Mr.
Tresh. This mistake was acknowledged to Mr. Tresh in a subsgquent email exchange on June 6,
2017 with the Department’s counsel Miltoh Kimpson. See Exhibit G, Mr. Tresh’s email
exchange with Mr. Klmpson Mr. Tresh finally received an e- _mail with a copy of the notice .of
appeal on June, 7 2017. See Exhibit H, Email to Mr. Tresh with the notice of appeal attached.
Neither Mr. Maybank nor Mr. Friedman was counsel for Duke at the administrative law
court. Mf. Friedmgn also did not receive a copy of the notice of abpeal. Exhibit E states that the
Notice of Appeal was sent to Mr. Friedman at 1275 Pennsylvariia Avenﬁe, NW, Washington, DC
20004. However, Mr. Friédmaﬁ’s businéss addre‘ss was — and continues to be - 700 6™ St NW;
. Wéghington, DC:20001. Thus, it appears thét Mr. Friedman did not receive the Notice of Appeal
because it was sent to the incorrect 'ad.dr:e.sé. In any event, Mr. Friedman’s receipt of the notice is
i.rrelevant as he was not representing Duke in thié matter. Mr. Maybank did receive the Notice of |
Appéal and in response -sentr a letter to Ms Jenny Kitchings, Clérk for 'the South Carolina Court
of Appeals,. stating that‘M.r. MaYbank’did ot currently and had flever:repres.ented Appelleé in -
| this matter..Mr. Maybank’s letter to Msi. Kitchings is attached as Exhibit L o |
Finally, Appellant’s proof of éerviéé does not state that service was made upon either Ms.
Ward or Mr. Atkins and neither recelved a copy of the Notice of Appeal.
| AUTHORITY AND ARGUMENT
Proceedings for review at the Court of Appeals “are -mstltuted by serving and filing notice

of appeal as provided in the South Carolina Appellate Court Rules within fhirty days after the

* Even after Appellee’s counsel advised Appellant’s counsel that it had not received a mailing of the Notice of
Appeal, Appellant’s counsel failed to subsequently serve Respondent’s counsel a notice of its its motion for an
extension of time. Appellant szi// has-not served a copy of the motion on Duke.

4




final decisio_n of the agency[A.]” S.C. Code Ann. § 1-23-380(1). “Copies ef the notice of appeal
must be served upon the agency and all parties of record.” Id. The Appellate Court Rules
elaborate that appeals from adminiétrat_ive law courts must be served on the. ageecy, the
administrative law court, and “all parties of record” within thirty days of “receipt of the
decision.” SCACR 203(b)(6). “If the notice of appeal is not timely ﬁledA or the ﬁliné fee is not
paid in full, the appeal shal_l be dismissed, and shall not be reinstated except as provided by Rule
260.” S.CA'C-R' 203(d)(3). | |

The filing end seryice requirements of Rule 203(b) are jurisdictional. USAA Property &
Cas. Ins. Co., 377 S.C. at 651. When an appellant fails to serve a thice of appeal on a
respondent as prescribed under Rule 203(b) - within thirty daye after receiving written notice‘lof
the entry of a ﬁna.ll. order or judgment - a court lacks subjeet matter jurisdiction over the appeal
and the appeal must be dismissed. Id. (citing Canal Ins. Co. v. Caldwell, 338 S.C. 1 (Ct. App.
1999). The fact that the notice of appeal I.nay.have been timely filed with the court of appeals is
a separate and distinct inquiry from whether the ﬁotice of appeal was timely seryéd on “all
parties of record.” Id. |

Wﬁer:leVer a p;arty is required o meke service upon another party reeresented by an
attorney, the .“serv‘ice ’shall be made upon the attorney uriless service upon the party himself is
ordered by bth‘e.'cou.rt.” South Cafoliné Rules of Civil Procedure, Rule 5(b)(1). Where an
atterney volf record has filed an appearénce, ur.ltill that attorney is dis‘cha'r'ged in the manner
provided by lew;’the afterriey represehts the parf'}/,‘SeWiee ef pepefé up;on the attorne}; is service
upoﬁ 'fhe pérty and, as to _adverse parties, the authority of the attorney of record continues .
unabated. See Culbertson v. Clemens, 322 S.C. 20 (S.C. 1999) (citihg Hess v. Tyszko, 362

N.Y.2d 287, 289 (1974)). Therefore, in order to properly serve Duke under Rule 203(b)(6),



Appellant was required to serve the notice of appeal iin Duke’s attorneys of record, which were
Mr. Tresh, Mr. | Atkins, and Ms; Waid, Wi-thin thirty days. of Appellant’s réceipt of ‘the
adminisirative law couit’s decision. | | o

In this-case, Appellarit re(ieived thie AOrd,er by elecitronic rriail on Aprii 28, 2017. Because
thirty days frdm April 28, 2017, would have been a Sunday, and the following‘Monday was a
Federéi holiday, May 30 was the thirtieth day from April 28 for purpf.ises of filing an appeal iil
this Coiurt. See‘ South Carolina Rules of Civil Proceciure, Rule 6(a) (siating that the laist day of -
the period so computed is to be included unless it is a Sunday or Federal holiday, in which even‘i
the period ruiis until the end of the next dziy whicph is neither a-‘Sunday rior such holiday).

Appeliant filed its notice of appéal and proof of service with this Court on May 30, 2017.
Howéver; Appellant failed'to serve its notice of appeél on Duke within _thirty days of recetving
the 'administrative law court’s final decision because that notice was not served on Mr. Tresh,
Mr.A'A'tki'n‘s,' or Ms. Ward. Instead, Mr. Tresh received a mailing of a n'oticé of AApvpellants’s ‘.
appeal for a different taxpayer, f;)r a case ini which Mr. Tresh ha(i no'in\}olvement or knowledge.
See Exhibit F. Incieed, the first time Mr. Tresh was provided the iiotice of appeal filed in this
case was June 7, 2017, when Appellant e-mailed the notice to Mr. Tresh. See Exhibit H. The
notice (if appeal was never served on Ms. Ward or Mr. Atkins as neither Ms. Ward or Mri Atkins
was mentioned on the certificate of servicé.

Since ‘Appellant did not satisfy the requirements of Rule 203(b)(6) for appéaling the
Order, Duke respectfully requésts that the Court grant its’imotion and dismiss this action.

CONCLUSION
For the foregoing reasons, Duke respectfully requests that the Court enter an order_

granting its Motion and dismissing this action pursuant to Rule 203(d)(3).



DATED this m‘jay of September, 2017.

Respectfully Submitted
Manala O and)
Marsha A. Ward, Esq. _
Eric S. Tresh, Esq. (Pro Hac Vice application pending)
Maria M. Todorova, Esq. (Pro Hac Vice application pending)
Eversheds Sutherland (US) LLP \
999 Peachtree Street NE, Suite 2300 ' !
- Atlanta, Georgia 30309 - ‘
Tel. No. (404) 853-8000
Fax No. (404) 853-8806

Attorneys. for Duke Energy Corporation



CERTIFICATE OF SERVICE -

I certify that I have this day served a copy of the foregoing Memorandum by United

States mail, postage prepaid, addressed as follows:

Sean G. Ryan
- Jason Luther
Counsel for Litigation
South Carolina Department of Revenue
P.O. Box 12265 ' '
Columbia, SC 29211-9979
. .

This éT /‘)day of September, 2017.
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South Carolina Admlnlstratlve Law Court (SC ALC)
Request for Contated Case Hearlng FORM

|LastNome: Frst:  Mde  aw. |ams DodetNa(ToBeCompleﬂadbyALC)
|Duke Energy Corporation _ , [QMs. [ OMs }

Malling Address: Chty: [sma and Zip:

PO Box 1321 I Mall Code DEC41A Charlotte i NC 28201- 1321

‘Home Number: ' w«kﬂ&a@ T T et Number: - l | veMail Address:

(980) 373—5223 - CoopefMomoe@duk&enetgycom
'wmammmummmmmmmmmmmmmwm Co
. : " REPRESENTATION . ,

Neywreprsmﬂngywrscm Q Yes INo i If No, pleasemmpletemefollowk\g )

Are you represented by an Attomey? & Yes CI No i Are you reptaemed bya 6’:&;0 Yes El‘r;c; T

‘Name of Attomey: Mersha A. Ward; EAc S, "r?;‘n{p;o;;;mm, NemeotcPA:

Maling AJIESS: g stheriand Asbil & Brennan LLP : | Maling Address:

999 Peachtree Street NE .
Clty,SBteanlep ' §crty,srztemzb:

Atignta, Georgle 30309-3956

| Work Number, Cel umber and E-mall Address: W;—Mmbu Cell Number and E-mall Address:
(404) 853-8039; marsha. ward@suitheitand,com i
{404) 8538575, o rosh@siririand com

CAS! !NFORMAT!ON

('g:',,',',:‘,;,;",,;";: m&&g&%’m Souith Carolina Department of Revenue

In order to have yourcasepmwssed you must attach 'Ifno, please explain
’theagencydedslon Is it attached?: :
@Yes QNo

Date the decision was Issued: January 6, 2012 f Date the decision was recelved: January 6, 2012
Please provide a brief statement regarding why the ' ' .
hearing Is belng requested and the relief sought

Please see Brief Statement of the Case & Réhef Sought attached hereto

Payment via @ Check O Money Order O Cash for §  (applicable mlng fea pursuant to ALC Rule 71) is being

isubmlttedtodaytotheAdnﬂnistradveLawCourtvla iUS POSG|S€NIC€QH3M-G€IIV&N
X Your Sgnature a-symm o atomeycn _ 5 Dote '

A . CERTIFICATE OF SERVICE (HUST BE Coumn) L
Your Name: Marsha A, Ward ~ ' pate: ,/ ]cnrAuanta , §Stane:GA

lhembycaﬂymatonthemwuacelmabove,lsavadamduMMhmmmmMN
this matter by depesiting u\emmmmsmmu postagepdd,andadd:mdashﬂows(usehemﬁdefwanyaddﬂuulnm)

Clerk's Office . -

South o Law Court 1205 Pendielon St., Sults 224 Columbla, SC 29201
; Name and/t Address Qty, State and 2Zip
Benjaanom ripp, Esq. :

Somhcmpopmppmomwm 301 Gervals Street, PO Box 12265 Columbla, SC 29211

City, Sate and Zip




State of South Camhna
: Department of Revenue
: Office of General Counsel for Litigation
301 Gervais Street, P.O. Box 12265, Columbis, South Carofina 29211
Telephone (803) 898-5130 FAX (803) 898-5147

|
January 6, 2012

Bumnet R. Maybank, ITl
Nexsen Pruet

PO Drawer 2426 -
Columbxa, SC 29202

Re Departmcnt Determmatlon '
Duke Energy Corporation

Dear Mr Maybank:

Enclosed is the South: Carolina Department of Revenuc s Dctcrmmatlon in the above-
referenced matter. If you dxsagree with the Determination, you may request a contested case
hearing before an Administrative Law J udge Ifyou choose to pursue such remedy, you must
do so thhm thirty (30) days of the date of this letter. If you fail to respond within this time
limitation, you will lose your nght to appeal the Department Determination and your protest
will be ended. Should you desire a contested case hearing, you must complete the enclosed
request form and mail it, along with 8 $500.00 filing fee, to the Administrative Law Court at
the address stated on the form’s instruction sheet. .

 The Administrative Law Court mlu require that you also send me a copy of your
. request. My address is as follows: PO Box 12265 Columb:a, SC 29211, '

Sincerely,

OFFICE OF GENERAL COUNSEL FOR UTIGATION

Counsel for ngatxon
BIT:bc -

Enclosures



. DEPARTMENT DETERMINATION
Taxpayer: _ ' )

Duke Energy Corporation
422 South Church Street
Charlotte, NC 28202

Period Involved:
Use Tax for April of 2002 to December of 2004

Amount in Di;;g ute;

Tax: $1,018,436.60
Penalty 204,245.94
~ Interest:? 466,110.11
Total: $1,688,792.65

Matter in Dispute:

Are spent fuel canister and cask systems, used to store radioactive fuel after.use in a

nuclear reactor, éxempt from use tax under S.C. Code Ann. § 12-36-2120(17) (Supp.

2010), which exempts machines used in manufacturing and their parts and attachments
 that are necessary to control pollutxon? ‘

Determination:

" The spent fuel systems are not exempt from use tax under § 12-36-2120(17) because they
‘are neither necessary and integral to the production of electnclty nor are they parts or
attachments to a machine used in manufactunng.

"The Department has assessed a penalty for a substantial understatement of tax
under S.C. Code. Ann. § 12-54-155 (Supp. 2010). Because South Carolina law does not
halt the accrual of the penalty charges during a tax protest, the charges will continue to
‘accrue as dictated by statute until the matter is resolved.

A charge for accnwd interest applies. See S C. Code Ann. § 12-54-25 (Supp
2010). This amount is based on interest accrued through January 5, 2012. Because South
Carolina law does not halt the accrual of interest during a tax protest, interest will
continue to accrue until the matter is resolved. .



1. The taxpayer operates five nuclear reactors at two sites in the state, one in York f
County and the other in Oconee County. The reactors convert energy from the
fission of uranium into electricity. In its natural state, only about 1% of uranium’s
total weight has the proper composition to produce electricity through fission.
Afler. mining, uranium must be “cnriched” to raise the level of fissile uranium to
4%. Natural uranium emits only slight levels of radiation, which is virtually

- harmless to humans. ‘However, the uranium is toxic, so protective containers and
wraps are used during transportation to prevent direct contact.

2. - The nuclear power plants receive fresh, ennched uranium in units known as fuel
assemblies. The reactors process upwards of 150 fuel assemblics at a time.
Inside the reactor, the uranium is combined with a “moderator,” such as water,
which causes the fissile uranium to break down. The fission releases energy used
to produce elecmclty, hcnghtcned amounts of radiosctivity, and chemical
byproducts. After the level of fissile uranium in the fuel assemblies drops back
down to around 1%, the uranium is “spent,” and the fuel assemblies must be
removed from the redctor. Though the spent fuel is removed, the fission
byproducts themselves continue to break down further in & chain reaction, and the
fuel assemblies continue to release energy and heightened radiation, This chain

. reaction continues for dwada, only aftér about forty years will the level of
radiation emitted by the spent fuel dummsh to the level emxtted by uranium in its
naturil state.

3 Every eighteen momhs, during a scheduled outage for each reactor, all fuel
‘ -assemblies are removed from the reactor and tested. During a given outage,
typically two-thn'ds to three-fourths of the assemblies are placed back into the
reactor. To protect against the heat and radiation emitted by spent fuel
assemblies, they must be moved from the reactor thmugh canals and into pools of
- borated water, which acts as a shield against the radiation and heat. Typically, the
spent fuel assemblies stay in the pools for tcn years before setthng cnough for
further handling.

4. After settling, some spent fuel assemblies are sent to storage facilities in a -
different location. This process involves spent fuel ‘storage systems composed of
metal canisters and concrete casks. Large metal camstasareusedtorunovethe ,

- spent fuel from the pools. The canisters are twelve to fourteen feet high, ten to

- twelve feet in diameter, and can store two dozen spent fuel assemblies. A crane
mechanism installed at the pool lowers a canister into the water, and once
submerged, the canister is loaded with spent fuel assemblies and the borated
-water.. Next, the crane lifts the canister until its top lip breaches the surface, at
which point a lid is welded on. The canisters are then transported to a remote area
“of the mamufacturing fncxhty and installed in large, conciete storage casks, which
are part of a facﬂxtyknown as anmdependcnt spent fuel storagemstallnnon. The



spent fuel is mtcndcd to ultimately be deposited in a permanent repository, such
asone at one time in developmcnt at Yucca Mountain, Nevada. '

5. In early 2006, the South Carolina Department of Revenue (Department) béegan a
total audit of the taxpayer at its request. The Department’s audit spanned a
number of years, including the period of April of 2002 to December of 2004. The
audit revealed that during this period, the taxpayer purchased from out-of-state

~vendors a number of canister-and-cask spent fuel storage systems. The total cost

was $19,764,879.66: $3 ,019,267.00 for systems in York County, and
$16,745,612.66 for Oconec County. The taxpayer had not pmd use tax on the
systems

6.  The disputed assessable use tax on the purchases totals $1,018,436.60. The -
.. taxpayer has already paid $167,398.11 of the tax but claims it did so in error. The
Department issued a proposed assessment dated September 28, 2009, assessing.
the additional $851,038.49, as well as a substantial understatement penalty of
- $204,245 94 ,

7. By leiter dated December 23, 2009 the taxpayer protested the assessment. The
taxpayer dehvered a supplcmental protwt dated August 25, 2010 arguing that the
purchasw of the spent fuel storage systems are exempt from sales and use tax
under § 12-36-2120(17) and 27 S.C. Code Ann. Regs. 117-302.5 and 302.6
(Supp. 2010), which apply to machines used i in manufa:tunng.

Analy is:

Under § 12-36-2120(17), spent fuel canister and cask systems are not exempt from use -
tax because they are not necessary -and integral to the productxon of electricity and
because they are not a part of or an attachment to machines used in producing electricity.
Section 12-36-2120(17) exempts from use tax purchases of the following machines:

machmw used in manufacttmng, processing, recycling,
compounding, mining, or quarfying tangible personal . -
" property ' for sale.  “Machines” include the parts of
machines, attachments, and rcplacements used, or -
manufactured for use, on or in thé operation of the
machines and which (a) are necessary to the operation of
the machines and are custornarily so used, or (b) are
necessary to comply with thé order of an agenicy of the
United States or of this State for the prcvcntxon or
abatement of pollution of air, water, or noise that is caused
or threatencd by any machme used as provuded in tlns
section.



“The language of a tax exempuon statute must be given its plam, ordmary meaning and. '

must be strictly construed against the claimed exemption.” Thayer v § C. Tax Comm’n,
307 S.C. 6, 413 S.E.2d 810(1992). The taxpayerbcars the burden of bringing himself

squarely within the statute authorizing the exemption. M. Lowenstein & Sops, In¢. v.

S.C. Tax Comm'n, 277 S.C. 561, 290 S.E.2d 812 (1982); ¢f. SCANA Corp, and -
Subsidiaries v. S.C. Dep’t of Revenue, 384 S.C. 388, 683 S.E.2d 468 (2009) (Beatty, J.

dissenting) (“{[Jn cases mvolvmg a tax deduction, any ambiguity is strictly resolved
against the taxpayer.”).

In HMM&&ME&MMW_@MM 280 S.C. 426,
313 S.E.2d 300 (Ct. App. 1984), the Court of Appéals held that a machine must be.
necessary and integral to the ‘manufacturing process to come within the sales tax
exemption. 1d. at 432, 313 S.E.2d at 304. In Springs Industries, lIric. v. S.C, Dep’t of
‘Revenue, 99-ALJ-17-0153-CC, the Administrative Law Court held that racks for holding
~ yarn after it had undergone a certain level of processing were not an essential or ‘integral
part of the manufacturing process and therefore were not exempt. The court stated the
racks were not used to mz_mufacture the yam, nor were they attachments to machines used
to manufacture the yam. Rather, the racks were used for storage. In Anonymous
Taxpayer v, S.C. Dep’t of Reévenue, 02-ALJ-17-0350-CC, the Administrative Law Court
also held that racks used to hold fibers manufactured by the taxpayer were used for -
- storage and not msennal or mtegral to the manufacnmng process. One set of
“intermediate” racks was used to hoid fibers after they were extruded and spun onto

spools before qunhty mspectxon Another set of racks was used to store fibers after -

rnechamcal processing for curing, wluch was required to produce a completed,
marketable product, Although the taxpayer argued storage on the intermediate racks
.involved some level of curing as well, the court stated the intermediate racks were not
used to manufacture the product, nor were they attachments to machines used to
manufacture the product. Similarly, the final curing racks were not exempt because they
were used for storage, not manufactunng, and thmfore they were not .integral to
manufacturing.

Cons:stent with these cases, the Depar!m-t stated in S.C. Rev. Rul. #04-7 that although

the machinery exemption does not require exempt machines to be used in the production

- line directly, it does require excmpt machines to bc necessary and integral to

manufacturing. The Departmert explained that necessary and integral means that a

‘machine is essential to &wmanufacnmngpmcmsandlsmed manongomgand'
contmuous basis dunng manufactxmng. d, (cmng Hercules, 280 S.C. 426, 313 S.E.2d

‘ 99-ALJ-17-0153-CC; Arionymous

gq; yer v. S.C. M't gf Rggenu_e, 02-ALJ-17-0350-CC); see also Regulation 117-.
302.5(BX1).

The policy ammatmg the exemption for machines used in manufactlmng supports the
requirement that a mechiné must be used in an ongoing and continuous basis during
manufacturing, and therefore necessary and integral to manufacturing, to be exempt. The -

purpose of. the machine exemption is to avoid the pyramiding of taxes on the same



!

commodity thereby preventing the increase of sales price to the ultimate consumer.
Southeast gm-l(gg], In¢. v. §.C. Tax Comm'n, 276 S.C. 487, 280 S.E.2d 57 (1981),
also 85 C.J.S. Takation § 2024 (2001) (“The theory undcrlymg the sales tax excmptlon
for tangnble persona.l propcrty sold for processing is that the cost of production is
included in the retail price of a manufactured product and therefore would ultimately be
subject to tax on the sale of the product.”). Thus, only machmw that represent a cost of
production incorporated into the final product are exempt; machmes that are not
necessary and integral to production represent merely a cost of business and are not -

exempt. The statutes addressing exempt machines make this distinction between

production costs and business costs. Specifically, § 12-36-2120(51) discusses,
independent of the manufacmring machine exemption, an exemption for materials
handling machinery used in a manufacturing facility. The Department's regulations and
longstanding administritive positions also reflect the distinction. For example,
Regulation 117-302. 5(B)X4) elucidates the dxstmctmn between material handling and
manuafacturing: -

The general rule with reference o matenal handling

. machinery and/or mechanical conveyors ‘is that such
machinery is subject to the tax up to the point where the

- materials go into procws The machine feeding the first
processing machine(s) is exempt. The last machine to
come ' within the exemption is that machine which
di'schafgm the finished product from the last machine used
in the process. Material handling machinery used for
transporting (in process) material from one process stage to
another comes within the exemptxon Warehouse
machinery used only for warehouse purposes, loading and
unloading, storing, transpoiting raw materials and finished
products etc., is subject to the tax, unless exempt under the.
provisions of Codc Sectxon 12-36-2120(51). '

‘ See also Regulahon 117—302 5(B)(7) (“Machines used at a manufacnmng facxhty for
. storage are not exempt from the tax as a machine used i in manufacmnng tangible personal

property;” this exclusion applies to “{s]torage tanks used to store raw materials. w3
Regulation 117:302.5(CX8) (mdependently exempting “[t]anks which are a part of the
chain of processing Opemuons") '

In the case at hand, the spent fuel storage systems are not used in an ongoing and '
continuous basis during manufacturing and are therefore not necessary and integral to

i manufacttmng. Specifically, the systems are transported to the discharge pools only on

occasion to collect and store spent fuel after the manufacturing process is completed.
Even then, the systems do- not manage the direct discharge of the machine responsible for
actual processing; rather, theycollectﬁwltenyemaﬁerttwasactuallyusedm
production. The systems are then removed directly to a remote location and left alone
indefinitely to carry out their fundamental purpose of shielding radiation. Thus, they are



not used at all during actual manufacturing, and indeed their principal operation is greatly

attenuvated in time and’ space from pmductxon geaerally. Like the storage racks in Springs

MQEQ, Inc, v. S.C. Dep’t of Revenue and Anonymous Taxpayer v, S.C. Dep't of
* Réventie, the spent fuel storage systems arc used for handling and storing a product of the
manufactunng process. Therefore, they are not integral to manufacturing.

. Consistent with the system’s failure to be mtegral to manufacturing, they repment a cost
that is not incorporated into the final product, but rather is an isolated and residual cost of
business. Accordingly, exempting the systems would be inconsistent with the policy of
exempting only machines representing a cost of production.

In addmon to exempting machines used in manufacturing, § 12-36-2120(17) also’
exempts the followmg parts arid attachments to those machines:.

. the parts of maehmw [and] ¢ attachments .used...on
or in the operation of [manufactunng] machines and whlch '
(a) are necessary to the operation of the machines and are

" customarily so used, or (b) are necessary to comply with
the order of an agency of the United States or of this State
for the prcventlon or abatement of polluuon of air, water, or
noise that is caused or threatened by any machine used as
provided i in this section.

In this case, the spent fuel storage systems are plamly not parts or attachments to the
machines responsible for producing electricity. They are not an integrated component of
the machines, nor are they even physically connected to the machines. Again, the
systems only on occasion make a relatively brief trip to the dxscharge pools. The systems
are then remhoved to a remote location away from the processing facility and left alone
mdeﬁmtcly Indeed, the holdmg racks for which exemptlons were denied in Springs

C, t of Revenue and Anoniymous Taxpaver v. S.C. Dep't of
Révenie ‘were .more closely physically connected with the manufactunng machines
involved than are the spent fuel systems in this case. See alsg Regulation 117-
302. 5(B)(2) (exempt parts or attachments must be mtegral and necessary to the operation
of the principal machine and the machine miust not be able to do the work for which it -
was dmgned thhout the part or attachment). : -

: Fmally, because the spent fucl storage systems fall outmde of the intended scope of § 12-
36-2120(17), they cannot be exempt based on some other provision of Regulation 117-
302:5 or based on a provision of Regulation 117-302.6. The Department promulgated
Regulation 117-302.5 to clarify which machines used in connection with manufacturing
are exempt under § 12-36-2120(17) Regulation 117-302.6 is intended to clarify which

- machines used to control pollution from manufacturing are exempt as machines used in

anufacttmng Regulations authorized by thc Legxslature have the force of law, but a

“Regulation 117-302.6 states:



regulation may not alter or add to a statute. Home Med. Sz;, Inc. v. 8. C. Dep'’t of
Revenug, 382 S.C. 556, 564, 677 S.E.2d 582, 587 (2009). Thus, because the systems do

not fall within the intended scope of § 12- 36-2120(17),1Regulat10us 117-302.5 and 302.6
cannot widen the exemptxon to include the systems.

6, 2012

" The purpose of this regulation is to classify . . . machines,
their parts or attachments, asmachmesusedm...
- manufacturing of tangible personal property when the same
are installed and operated for complidnce with an order of
an agency of the United States or of this state to prevent or
abate pollution caused or thrcated by the operation of
other machines used in . . . manufacturing of tangible

personal property.”

The term “machine” as dcﬁned in Section 12-36-2120(17)
shall include machma their paﬂs and attachments, when
the same are necessary to comply with the order of an
agency of the United States for the prevention or abatement
of pollution that is caused or threatened by any machines
used in the . . . manufacturing of tangible personal property.

' The order .. . must be issued by the agency of the United
States or of this state that is primarily charged with the duty
- of preventing or abating the pollution.



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

REVENUE,

Respondent..

)
DUKE ENERGY CORPORATION, )
. ‘ )
- Petitioner, ) .
' ) REQUEST FOR
v, ) CONTESTED CASE HEARING
SOUTH CAROLINA DEPARTMENT OF ) - DOCKETNO: __-ALJ-__ - -
, ) A

)
)
)

BRIEF STATEMENT OF THE CASE & RELIEF SOUGHT

Petitioner Duke Energy Corporation (“Petitioner”) files this Statement of the Case in
conjunction with its Request for Contested Hearing pursuant to S.C. Code Ann. § 12-60-460
against Respondent South Carolina Department of Revenue (“Respondent”) Petitioner contests
Respondent’s Determination dated January 6, 2012 (“Determination”), assessing use tax,
penalties and mterest for the taxable periods begmmng April 1, 2002 and ending December 3l
2004. '

Respondent erroneously detemuned that Petitioner’s purchases of spent nuclear fuel
canisters, casks, and related equipment (“Camsters”), which are used-to manage and control the
nuclear fuel used in Peut:oner s nuclear reactors in York and Oconee Counties, are not exempt
from use tax under S. C. Code Ann. § 12-36-2120(17) or S.C. Code Regs. § 117-302.6 . Section
12-36-2120(17) exempts from sales or use tax “machines used in manufacturing, processing,
recycling, compounding, mmmg, or quarrying tangible personal property for sale.” Respondent
made three critical errors in reaching its conclusion. First, Respondent determined that the -
Canisters are not “necessary and integral to the productxon of electricity.” Second, Respondent
determined that the Canisters are not “parts or attachments to a machine used in manufacturing.”
Third, Respondent failed to treat the Canisters as “pollutnon control machmes,” which are
exempt from sales or use tax under S.C. Code Regs. § 1 17-302 6.

The Canisters at issue in this case constitute “machines” exempt from sales or use tax
under S.C. Code Ann. § 12-36-2120(17). For purposes of South Carolina sales and use tax,
tangible personal property used in the production of electricity is deemed to be exempt from
sales and use tax. The Canisters are an essential and indispensable component of the
manufacturing process (as such term is definéd for sales and use tax) because, as a practical
- matter, the Canisters must be used to manage and control spent nuclear fuel in accordance with
federal and state laws. Furthermore, the Canisters are “pollution control machines” within the



meaning of S.C. Code Regs. § 117-302.6 because they are necessary to comply with orders of an
agency of the United States and/or South Carolina for the prevention or abatement of pollution
caused or threatened by machines used in the manufacturing process.

Petitioner respectfully requests that the Court: (1) determine that Respondent's
assessment of use tax, penalties and interest is erroneous and illegal, and (2) determine that
Petitioner is entitled to. such other and further relief as may be j just and proper. Petmoner
reserves the opponumty to present further mformanon and to raxse addmonal issues prior to or at
the heanng

This ‘@éiy of January, 2012.

‘Respectfully submitted,

Marsha|A. Ward, Esq N

Eric S, resh, Esq. (pro hac vice admission pendmg)
SUTHERLAND ASBILL & BRENNAN LLP

999 Peachtree Street, NE

Atlanta, Georgia 30309-3996

~ Tel. No. (404) 853-8000

Fax No. (404) 853-8806

Attorneys for Petitioner
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STATE OF SOUTH CAROLINA o
ADMINISTRATIVE LAW COURT | |

Duke Energy Corporation, ) '
: ) Docket No. 12-ALJ-17-0031-CC .

Petitioner, ) S

' )
) -~ ORDER

'vs. )
. )
South Carolina Department of Revenue, )
‘ )

Respondent. )
This matter is before the Court pursuant to the Motion to be Admitted Pro Hac Vice, filed

by Eric S. Tresh, Esquire. The Supreme Court notified this Court that it has received a verified

" application requesting that the movant be admitted Pro Hac Vice. Furthermore, Mr. Tresh has
associated Marsha A. Ward, Esqu1re, a member in good standmg with the South Carolina Bar, to

participate in this case.

~ Since the movant has complied with the requnrements of Rule 404, SCACR the motlon is
. GRANTED. .

| AND IT IS SO ORDERED.

/
S. Phillip Lenski
Administrative Law Judge

February 16, 2012
Columbia, South Carolina

Fl

FEB 18 2012
SCADMIN LJ“' SILsT



CERTIFICATE OF SERVICE

I, Amy S. Finn, hereby certify that | have this date served this Order upo_nz all parties‘t.o
this cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency

Mail Service, or by electronic mail to the address provided by the party(ies) and/qr their

attorney(s).
P o "/ . -
. AmyS. Finn o
" Senior Staff Counsel
February 16, 2012

Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

J : o

Duke Energy Corporation, ) v
' : =) Docket No. 12-ALJ-17-0031-AP
Appellant, )
)
: ) ORDER
vs. )
| | )
. South Carolina Department of Revenue, )
: )
Respondent. ) .
)

This matter is before the Court pursuant to the Motion to be Admxtted Pro Hac Vice, filed '
by Zachary T. Atkins, Esquire. The Supreme Court notified this Court that it has received a
verified application requesting that the movant be admitted Pro Hac Vice. Furthermore, Mr.
Atkins has associated Marsha A. Ward a member in good standing w1th the South Carolma Bar,
to participate in this case.

Since the movant has complled with the reqmrements of Rule 404, SCACR, the motion is
GRANTED. _

AND lT IS SO ORDERED

Admuustratlve Law Judge

August 16, 2012
Columbia, South Carolina -

FILED
G 202012

SC ADMIN. LAW COUKT



CERTIFICATE OF SERVICE

I Leah E. Galrland, Hereby certify that I have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage péid, in the Interagency
" Mail Service, or by electronic-mail to the address provided by the'pa‘rty(ies) and/or their

attorney(s).
Leah E. Garland '
Judicial Law Clerk
August 20, 2012

Columbia, South Ca‘rolina

FILED
AUG 202012

SC ADMIN. LAW COURT
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- Beaudro, Chris

—
From: i ~ Beaudro, Chris
Sent: - Tuesday, August 22, 2017 10:52 AM
- To: V o ‘ ~ Beaudro, Chris
‘Subject: _ FW: Order Granting Petltloners Motion for Summary Judgment in Duke Energy
: Corporation v SCDOR 12- AL- 17-0031-CC.
‘Attachments: . OrderGranting$J12a0031DukevDOR pdf; ATT00001 htm

From: Edye Moran [mailto:emoran@scalc.net]

Sent: Friday, April 28, 2017 2:22PM - -

To: Atkins, Zachary; Sean Ryan; Milton Kimpson

"Cc: Edye Moran

Subject: Order Granting Petitioner's Motion for Summary Judgment in Duke Energy
Corporation v SCDOR 12-ALJ-17-0031-CC

" Dear Counsel,

Attached is Judge Lenski’s Order Grantmg Petitioner’s Motion for Summary
J udgment in Duke Energy Corporation v. SC Department of Revenue.

Thanks in advance for acknowledging receipt of this Order. -

Edye Ulmer Moran, Esq.

Judicial Law Clerk to the Honorable S. Phillip Lenski
South Carolina Administrative Law Court

1205 Pendleton Street, Suite 224

Columbia, S.C. 29201

emoran(@scalc.net

803-734-6408

Any views or opinions éxpressed in this email are those of the author and do not
necessarily represent those of the SC Administrative Law Court. '



STATE OF SOUTH CAROLINA

. ADM[NISTlRATlVE LAW COURT
, ‘Duke Energy Corporation, -Docket No. 12-ALJ:17-0031-CC
Petitioner,
_ ORDER GRANTING |
v, ‘ : ' PET]T{ONER'sﬂv%)glorE L
‘ ' » - FOR SUMMARY JU
- South Carolina Department of Revenue, _ _ kR 282017
Respondent. ‘
- PNLIAL LAY AN
STATEMENT OF THE CASE :

This matter is before the Administrétive Law Court (ALC or court) pursuaht to é Request
for Contested Case filed by Duke Energy Corporation (Petitioner). The Petitioner contests the
determination of the South Carolina Department of Revenue regarding the tax-exempt status of
canister systems purchased by the Petitioner t0 contain spent nuclear fuel.

_ " The Petitioner filed South Carolina sales and use tax returns for the taxable peridds April

-1, 2002 through December 31, 2004. During lhaf time, the ‘Peti't_ioncr purchased $19,764,879.66
of out-of-state canister systems. Except for $167,398.11, which it claims was paid in error, the '
Petitioner did not pay South Carolina use tax on the canister systems. The Petitioner has requested
a refund for the $167, 398.11 with interest, ‘while the Department maintains that this i ls only a
portion of the use tax the Petitioner owes, totaling $1,018,436.60 plus interest and penalties.

The parties filed cross motions for- summary judgment and a hearing was held for the
parties'to present their arguments. After review of the filings and arguments of the parties, the

court grants the Petitioner’s motion for summary Judgment and denies the Respondent S.
| ISSUES PRESENTED |

Whether the canister systems utilized by the Petitioner to contain spent nuclear fuel rods
followmg the manufacture of elect.ncxty are exempt under S.C. Code Ann. § 12. 36-2!20(17) as
‘ pol]utlon control machines.

'LEGAL STANDARD
_ The court has jurisdiction over this matter pursuant to S. C. Code Ann. § 12-60-460 (201 4)
* Under this statute, the court hears this matter as a contested case. See S C. Code Ann. § 12-60- 460
(2014); see also S.C..Code Ann. § 1-23-600(A) (Supp. 2016). In a contested case, the court’s




 review is de novo. Engagmg & Guarding Laurens Coy.’s Env't (EAGLE) V. S C. Dep't of Health
& Envil. Control, 407 5.C. 334, 344, 755 S.E.2d 444, 449 (2014).

In this matteér, both pames have filed for summary. judgment. The ALC hears fnolions for
summary judgment under Rule 68, v SCALC, which- grants discretion to apply the South Carolina
Rules of Civil Procedure in a contested case. Rule 56(c), SCRCP states that summary judgment
shall be gra.med if “there is no genuine issue as to any malenal fact” and “the moving party is
entitled to a judgment as a matter of law.” “Summary judgmen! is approprlate if the pleadmgs
depositions, answers to mterrogatones, and admissions on file, together with the affi davnls ifany,
show that there is no genuine issue as to any material fact and that the moving party is entxtled to
judgment asa matter of law.” Singleton v. Sherer, 377 S.C. 185, 197, 659 S.E.2d 196, 202 (Ct
_ App. 2008) (cnatlons omxtted) Summary Judgment should be granted "when plain, palpable and
indisputable facts exist on which reasonable minds cannot differ.” Hedgepath v. Am. Tel. & Tel
Co., 348°S.C. 340, 355, 559 S.E.2d 327, 336 (Ct. App. 2001) (¢itatiori omitted). “In determining

whether any triable issue of fact exists, the evidence and all inferénces which can reasonably be

drawn therefrom must be vnewed in the light most favorable to the nonmoving parly.” Pyev.

Estate of Fox, 369 S. C 555, 563, 633 S.E.2d 505, 509 (2006) (citations ommed)
FINDINGS OF FACT

The court finds that the following material facts are undisputed in thls matter.

The Pentloncr is engaged in the generation, transmission, distribution, and sale of

electricity in South Carolina. The Petitioner operates two nuclear power plants in South Carolina:

Catawba Nuclear Station in York Counly, which began producing power in 1985, and Oconge:

- Nuclear Station in Oconee County, which began producing power in 1973. The‘ nuclear fuel used
" by the Petitioncr in its plants consists of ceramic pellets containing uranium enriched in the
uranium-235 i isotope that are stacked in rods.” These rods are arranged in nuclear fuel assembhes

which are loaded into the nuclear reactors.

~ When rods in the reactor have fissioned to the extent that the fuel can no longer sustain the
chain reactions nccessary to support normal operating levels of a nuclear reactor, the nuclear fuel
is said to be “spent” (i.e., reached the end of its useful hfe) Spent nuclear fucl assemblies must
be-unloaded from the reactor core, at which point the spent nuclear fuel is extremely hot and highly

radloactwe The radiation ﬁ'om the rods-can pollute the environment and pose significant health

hazards to humans, espec1ally if ingested or inhaled. To protect against these- dangers spenl v

28]
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“nuclear fuel assemblies are removed from the reactors and transferred to.* *spent fuel pools.” The
spent fuel pools contain borated waler and are designed to cool the spent nuclear fuel and shield
operalors and the public from radiation emitted by the spent nuclear fuel and other hazards.

Becéu'sc of its inherent dangers, spent nuclear fuel is strictly regulated and licensed by the
United States Nuclear Regulatory Commxssnon (NRC) to prevent or mitigate pollution. When the
Petitioner’s spent fuel pool systems reach maximum capacity, the Petitioner has three (3) options
available to it for slorage that comply with NRC regulations. First, the Petitioner could expand its
existing spent fuel pools or build new spent fuel pools, the costs of which can run into-the hundreds

“of mllhons. Second, the Petitioner could build an independent spent fuel storage installation
(ISFSI) at the reactor site and move the spent nuclear fuel to dry spent nuclear fuel storage systems.
Third, the Petitioner could shut down the nuclear power plant and cease the production of
electricity.!

Because the first option is unavallable and the third option is, for obvuous reasons not a
vnable one for the Petitioner, the Petitioner considers the ISFSI dry storage option to be the only
option.2 The ISFSI consists of canister systems that holds the spent fuel rods. The canister systems

are mechamcal devices that act to transmit forces, motion, and energy among their constituent

components in a predetermined and acceptable manner. The canisters serve the same function as.

the spent fuel pools: confinement of radiation, shielding of radiation, and criticality control. The
canister systems are designed to accommodate a tremendous range of external forces ranging from
excessive and minimal solar heat input, heavy wind, snow and ice loadings, flooding, seismic
excitation, to impact loads imposed by tormado missiles. Sbeciﬁcally, the Petitioner’s expert
" witness, Charles Pennington, identified the following functions related to pollution contro! that
the Canister Systems serve: (1) confinement of the radiation emitted by the spent nuclear fuel to
protect the public and to assure environmental protection; (2) prevent criticality within the spent
nuclear fuel by maintaining the spent nuclear fuel in an appropriate geometry; (3) cool the spent
"nuclear fuel; (4) assure appropriately non-reactive environments surrounding the spent nuclear fuel

to avoid corrosion and presen"e the integrity of the spent nuclear fuel; (3) protect important

! The Petitioner cannot move spent nuclear fuel off~suc because the NRC has not licensed any facilities to accept spent
nuclear fuel in significant quantities. and because the federal govemment has no immediate plans to open the Yucca
Mounlzun Nuclear Waste Repository in Nevada, the only facility that could possibly accommodate the spent nuclear
fuel.

* The Department determination states that the Petitioner spent a total of $19,764,879. 66 on out-ol‘-state ISFSI canister
systems during the period at issue in this case (April 2002 to Decernber 2004)

W
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structures, systems, and components. All of these functions are related to NRC requirements.’

Based on this undisputed evidence, the court finds that the canister systems are used to contro! or

abate pollution caused by the spent nuclear fuel and avert siéniﬁcant harms to the Petitioner’s

employees and the public and are so used to comply with the requirements of the Pé;iiioner‘s
licensor and regulator, the NRC, a United States agency.
| CONCLUSIONS OF LAW
Based upon the above Fi indings of Fact, the court makes the following conclusions as a
matter of law: v ' |
| ~ Statutory Authority
In South Carolina, a sales tax is imposed “upon every person engaged or continuing within
" this State in the bl.isiness.of selling tangible personal property at retail.” S.C. Code Ann.
§ 12-36-910(A) (2014). A use tax is “imposed on the storage, use, or other consumption in this

State of tangible personal property purchased at retail for storage, use, or other consumptioh in this

State ... ." S.C. Code Ann. § 12-36-1310 (2014). Both of these taxes apply to the “gross proceeds
accruing or proceeding from the sale of electricity[.]” S.C. Code Ann. §§ lii36-9lO(B)(2) &
12-36-1310(B)(2) (2014). Exempted from these taxes are the “gross proceeds of sale ) or sales

pricel’l of:”
) L L) .
(17) machines. used in manufacturing, "processing, agricultural packaging,
recycling, compounding, mining, or qug;j-yipg tghgiblc'pg;s_ppql property for sale.
“Machines™ include the parts of machines, attachments, and réplacements used, or .
manufactured for use, on or.in the operation of the machines and which (a) are
necessary to the operation of the machines and are customarily so used, or (b) are
necessary to comply with the order of an agency of the United States or of this State
for the prevention or abaterment of pollution of air, water, or noise that is caused or
‘threatened by any machine used as provided in this section. . . . -

 The way the Petitioner maintains, handles, and stores spent nuclear is dictated by standards and limitations
_ established by the NRC in the Code of Federal Regulations. See, 28,10 CF.R.'§20.1001;42 US.C. § 201] er séq.

The Petitioner is required to use “procedures and engineering controls based upon sound radiation protection principles- .
1o achieve occupational doses and doses to members of the public that are as low as is ‘reasonably achievable .

(ALARA)™ 10 C.F.R. §20.1101(b). The Petitioner must ensure that the annual, occupational dose limits for adults
and minors, as well as dose limits to the lens of the eye, to the skin of the whole body, and to the skin of the extremities
does not exceed certain limits. 10 C.F.R. §§ 20.1201(a), 20.1207, 20.1301. The Petitioner must ensure that direct
radiation from the ISFSIs do not exceed annual dose limits for rea! individuals set forth in 10 C.E.R. § 72.104. See
10 C.F.R. § 72.106. The canister systems at issue in this case are listed by model name and number as having been
approved by the NRC for use in the on-site management of spent nuclear fuel and the prevention or abatement of
harmful radiation from the spent nuclear fuel. 10 C.F.R. § 72.214. ’

* Defined in S.C. Code Ann. § 12-36-90 (2014 & Supp. 2016).

% Defined in S.C. Code Ann.-§ 12-36-130 (2014),
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~ S.C. Code Ann. § 12-36-2120(17) ¢ (2014); see also S.C. Code Ann. Reg. 117-302.6 (2012)

(further expounding upon *“Pollution Control Machines”). Thus, the Petitioner, a manufacturer of .

electricity, is exempt from taxes on machines which are necessary to ;bmpiy with the order of a

United States agency to prevent or abate pollution that is precipitated by. other manufacturing

machines used in the process of generatihg electricity. From this, the court derives three elements

that must be met: (1) a machine that (2) prevents or abates pollutlon caused by machines used in
- the manufacturing process and is (3) necessary to comply with. the order of an agency.

“As a general rule, tax exemption statutes are strictly ‘construed against the taxpayer.”

Se.-Kusan, Inc. v. S.C. Tax Comm’n, 276 S.C. 487, 489, 280 S.E.2d 57, 58 (1981) (citation

omitted). This means that “constitutional and statutory language will not be strained or liberally
construed in the taxpayer’s favor,” but neither will the court “search for an inferpretation in the
[Departmcnt's] favor where the plain and unambiguouys language leaves no room for construction.”
Id. (citation ommed) In this case, the court finds the language of the statute to -be plain and
unambiguous. The machines wl'nch the Petitioner assert are tax exempt fall squarely within the
plain meaning of the exemption statute. Conversely, the Department’s interpretation strains the
language and produces an absurd result.” »
- ' Machine , _
“The term ‘machine’ includes every mechanical device or combination of mechanical
powers and devices to perform some function and produce a certain effect or result.” Hercules
Contractérs & Engineers, Inc. v. S.C. Tax Comm’n, 280 S.C. 426, 431, 313 S.E.2d 300, 303 (Ct.
‘App. 1984); see also S.C. Code Ann. Reg. 117-302.5(B)(1) (2012) (construing “machine” in the

€ Subsection (b) was added by the General Assembly in 2600 by Act 399. This portion is referred to throughout this
order as “Clause B.™ It is worth noting that the relatively recent advent of this addition means that prior case Iaw and.
Department policy typically mtcrpret ooly the prefalory langiiage and Clause A of the stalute,
7The Department argues that it is a fundamental misapprehension to separate the two clauses, (a) and (b), in the statute:
and that all machines exempted under this subsection must be integral and necessary to the manufacturing process.
The court finds this Contrary to the Janguage of the statute on its face; Quite simply, the statute says “or.” The statute
exempts machines integral and necessary to the manufacturing process or machines that prevent or abate pollution
* from those integral and necessdry machines. Although the pollution must originate from a manufacturing machine,
the pollution control machine need not be integral to manufacrurmg itself. To read the statute otherwise would result
in redundancy because the pollution control machme would already be exempt under Clause A and there would be no
need for Clause B. :

——
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context of Clause A of the above subsection). A machme docs not need movmg parts to qualify
for the exemption. /d. (citation omitted). - |

- The uncontroverted evidence in this matter demonstrates that the canister systems are
mechanical devices that act to transmit forces, motfon; and energy among their constituent
components to prevent or mitigate radiation exposure. The radiation exposure risk comes from
the rﬁachines_ essential to the production of the electricity, ﬁaniely the fuel rdds and nuclear
reactors. Therefore, the court concludes that the canister s'ystemﬁ are machines for purposes of the.
statute. Furthermore, the court concludes that the canister systems are used because of pollution
produced or potenually caused by machines necessary and integral to the Petitioner’s
manufactunng process.

Prevention or Abatement of Pollution

To be exempt under Clause B, a machine must be for the prevention or abatement of

pollution of air, water, or noise. S.C.-Code Ann. § 12-36-2120(17) (2014). 1t is undisputed that

the canister systems used 'by the Petitioner control pollution in the form of radiation that would be

extremely harmful to its employees, the public atlarge, and the eﬂvirorirﬁ,ent. The canister systems
prevent ra&iation exposure and-prevent the fuel rods from going critfcal,'even in catastrophic
circumnstances.  For these reasons, the co,uﬂ concludés that the canister systems are for the
prevention or abatement of pollution. ' ‘
- ' Necessary _ o

Subsection (17) requires that the pollution control macﬁines be necessary to comply with
an agency order. The Department argues that the Petitioner’s canister systems are not necessary
under the terms of the statute. As explained in the facts, the Petmoner essentially has two choices
for storing its spent fuel rods, assummg continued operation and absent a permanent storage
solution from the federal government. The Petitioner chose the canister systems because they are
more cost effective than expanding their spent fuel poo! systems. Although, the Department
conceded at the hearing that the spent fuel must be stored, it argues that because there is a choice
in methqd of storage, the canister systems are not “necessary.” The court finds this to result in

absurdity. Where a necessary result must be achieved, one of the available routes to achieve that

_result must be utilized (i.e., dry storage or wet storage). It defeats the pu'rpose of the statute to -

conclude that a machine is unnecessary because there is more than one type of machine that can

accomplish the same necessary pollution prevention task. The Petitioner must store the spent fuel

ks, o

g




oo O

" rods to prevent pollution and comply with the order of a federal agency. Thus, the machines in
question are nécessary. V . [
Order of an Agency
Subsection (17) requires that the pollution control machine be “necessary to comply with
the order of an agency of the United States or of this State™” S.C. Code Ann. § 12-36-2120(17)
(2014). The dictionary defines order as “a rule or regulation made by é competent authority.™
Webster 's Third New International Dictionary 1588 (1993). In lega) use, van orderisa “command.
- direction, or instruction.” Black's Law Dictionary (ORDER) (10th ed. 2014). A subtype of order
is &n “administrative order” which includes “[a]n agency regulatxon that mterprets or apphes a
statutory provnsxon Id Per regulation, the order “must be issued by the agency of the United
States or of this state that is primarily charged with the duty of prevenlmg or abatmg the pollullon :
8.C. Code Ann. Regs. 117-302.6 (2012).
Based upon the plain language meaning of the statute, the court concludes that agency
regulations satisfy. the statute. As discussed above, the canister systems are utilized by the
" Petitioner to comply with regulations of the NRC regarding hazardous nuclear material.® The NRC
is an independent United States agency created specifically to help control the' type of pollution at
vissue in this case. See 42 U.S.C. § 2201(b) (“In the performance of its functions the Commission’
is authorized to . . . (b) establish by rule, regulation, or ofder, such standards and instructions to
govern the possession and use of special nuclear méterial. source material, and b}producl material
_ as the Commission may deem necessary or desirable . . . to protect health or to minimize danger
to life or property . ...”). Because the Petitioner is using the canister systems to comply with
regulations of a United States agency created. for the bpurpose of controlling nuclear fuel and its
pollution, the court concludes that the requirement for compliance with an agency order is met.
" However, Regulation 117-302.6 also requires that the taxpayer “furnish the department a
certified statement from the ordering agency that any machine for which »th'e exemption is clai;néd

is necessary to prevent or abate pollution caused or threatened by the operation of other

8 See, supra, note 3. Specifically, the Petitioner pointsto a comprehcnswe set of NRC regulations in 10 C.F.R. Part
20 and 10 C.FR. Pant 72, rc]atmg to spent nuclear fuel, radiation, and dry spent-fuel storage systems. Violations of
these regulations can result in significant civil and criminal penalties. 10 C.F.R. § 72.86; see 42 U.S.C. § 2273.

% Unider the cited statute the term “Commission” meant “the Atomic Energy Commission.” 42 U.S.C. § 2014(f). ARer
reorganization of the national nuclear reguldtory scheme, the function of the Atomic Energy Commission devolved
upon the NRC, 42 U.S.C. § 5841(f) (“There are hereby transferred to the Commission all the licensing: and related
regulatory functions of the Atemic Energy Commission . . . ™).

\
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machines . ..."” There is no evidence that the Petitioner has, as of lhi§ date, provided such a
stz;uem"em to the Department. The Department asserts that this prcévisibn is a record-keeping
requirement that aids the Department ‘in making a determination ‘about a tax exemption. See
generally §.C. Code Ann. § 12-36-2540 (2014). The court agrees. However, it is apparent, based
on the deposition of the Department’s policy expert, John McCormack, that the Department has
not enunciated any policy defining what constitutes a certified statement. Because thisisa record-
keeping requirement which does not go difectly to the merits of the exemption itself under the law,
this court finds the Petitioner’s failure to provide such a statemnent does not require a denial of the
Petitioner’s motion, Rather, the court conditions a_my‘ refund the Petitioner méy receive for the
exemplion of the pollﬁtion control machines upon provision of such a statement bpon the
Departmem providing the Petitioner with guidance on what it would‘éccept' as a certified statement
for record-keeping purposes. ‘ ' ‘
‘Department’s Motion _ v
In its motion for summary judgement the pepanmcnt argues, based on the idea that the
canister systems are not part of the manufacturing process, that they are not e'ligi'b'le for’exc‘mption
. under Subsection (17). As-noted, supra, in note 7, the court rejectslhis argument. The
Department’s position is flawed for the following reasons: i-t is based on the improper assumption
that the p_éllulion control machinés must be part o'f_ the manufacturing process, it ignores the
addition of Clause B to the statute, it defeats thé plain language purpose of Claise B, and it renders
Clause B meaningless. - ' _ - ' o
: The Department interprets Subsection'( 17) to require that a machine that preveats or abates
pollution also be a machine iﬁtegral 1o manufactuﬁ'ng process.'” This interpretation ignores the
plain ianguage of the statute (“or), and makes Cl’aﬁse.B superfluous. The court “must read the
statute so that no wor;l, clause, sentence, provision or part shall be rendered surplusagé, or
superfluous, for the Genéral Assembly obviously intended the statute to have some efficacy, or the
legislature would not have enacted it into law.” CFRE, LLC v, Greenville Cty. Assessor, 395 S.C. ~
67, 74, 716 S.E.2d 877, 881 (2011) (internal punctuation and citations omitted). - A machine.

¥ Because the court finds this contrary to the plain language of the statute, it does not address the Department’s

argument that the definition of 2 manufacturing machine from Regulation 302.5 directly applies in this case. As noted,

the court agrees that the machine causing the pollution must be a manufacturing machine. However, there is a separate -

section of the same regulation for pollution control machines. Notably, that reglation specifically refers to “other

machines” when discussing the cauise of the pollution which inust be control be machines exempt under Clause B. See
'S.C. Code Ann. Reg. 117-302.6 (2012).




integral to the manufacturiﬁg process was already exempted prior to the enactment of Clause B.
There would be no reason|{to add Clause B to the statute if it dad not accomplish an additional ‘
. purpose ' o

The Department argues that the facts in this case are analogous to two prior ALC cases
regarding stofage. , See Anonymous Co'rporalion'v. S.C. Dep't of Revenue, 02-ALJ-17-0350-CC
(S.C. Admin. L. Judge Div. July 8, 2003); Anbnfmous Corporation v. S.C. Dep't of Revenue,
99-ALJ-17-0153-CC (S.C. Admin. L. Judge Div. NO\) 9, 1999) (aff'd, S.C. Dep't of Revenue 2
Springs Industries, Inc., Unpubhshed Opinion No 2003-UP-029 (S.C. Ct App. Feb. 28, 2003)).
" These cases dealt with racks used for storage of yarn or fiber and whether they were integral to the
manufacturing process. The Department’s analysis ignores the fact that unlike those cases where
the manufacturers were storing yarn and ﬁber the Petitioner is not storing its product, electricity.
Rather, the Petitioner is storing a part or component of its manufacturmg machmes in order 1o
prevent the active and ongomg disbursement of pollution. This is the purpose enunciated by the
plain language of the statute. Moreover, the issue is not whether the canister systems produce a
saleable good from a byproduct eligible for a manufacmnng machine exemption like in U.S.
Steel,"! but whether the canister systems prevent p_ollutxon in the manner required by.the current
version of the machine exemption subsection. For the forégoing reasons, the court concludes that
the Departlmen_t.is not entitled to summary judgment as a matter of law and denies its motion.

' Summary | _ :

The three elements that must be met for exempnon under Subsection (]7) Clause B are:
(1) a machine that (2) prevents or abates polluuon caused by machines used in the manufactunng
| procéss and is (3) necessary to cbmply with the order of an agency. In this case, there is no genuine - -
issue of materia) fact that the canister syétems are (1) machines that (2) pfevent or abate nuclear
radiation originating from machines used to manufacture electricity (3) necessary.to comply thhv
the regulations of a federal agency that has the responsibility to oversee control of this type of
pollution. Therefore, the court concludes that the canister systems are exempt from tax under S.C.

Code Ann. § 12-36-2120(17) as pollution control machmes

W U. S. Steel Corp. v. Bd. of Assessment & Revision of Taxes of Buck.s Cry., 422 Pa. 463, 223 A.2d 92 (1966) (later
superseded by legislative action as noted in Reichard-Coulston, inc. v. Revenue Appeals Bd. Norlhamp!on Cry, 102
Pa. Cmwith. 227, 231-32, 517 A. 2d 1372, 1374-75 (1986)) (discussing steel slag pits). .




" interest.

ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petitioner’s Motion for S:ummafy
Judgment is GRANTED. ‘ ' o
IT 1S FURTHER ORDERED that the Respondent’s Motion for Summary Judgment is
DENIED. ' ‘ o
IT IS ALSO ORDERED that the Department shall provide guidance to the Petitioner on
obtaining & certified statement within thirty (30) days. Within sixty (60) days of the provision of

such a certified statement, the Department shali refund the P

itioner $167,398.11 plus applicable

AND IT IS SO ORDERED.

' S, Phillip Lénski idfe
S.C. Administrative Law Court

April ﬂ 2017

- Columbia, South Carolina
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CERTIFICATE OF SERVICE
I, Edye U! Moran, hereby certify that I have this date served this Order upan all parties 1o this
cause by depositing a copy hereof, in the Umted States mail, postage paid, in the Interagency Mail

: Semcc or by eleclromc maxl to the address provnded by the party(ies) and/or their attorney(s).

-

L

/_’_____’//

Ed)e U Momn

. o o Judlcml Law Clerk to S. Phxlllp Lenski -
. -7 4 . 'I
Aprilkg 2017 : : /

Columbia, South Carolina ' f’

SRR
APR 2 82017
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| THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT |
HONORABLE §. PHILLIP LENSKI, ADMINISTATIVE LAW JUDGE

CASENO. 2012-ALI-17-0031-CC

South Carolina Department of Revenue,...............ccce..... Appellant/Respondent.
’ . 'vs.
Duke Energy :
Corporaion,.......iueviuiimicsinnineninceen i r e -Respondent/Petitioner
PROOF OF SERVICE

I, Milton G. Kimpson, hereby affirm that I have cansed to be mailed, via
United States Postal Service, First Class Mail, postage pre-paid, a copy Afth,e South
Carolina Department of Reventie's Notice of Appeal in the above referericed fatter
to the Honorable S. Phillip Lensl, 1205 Pendleion Street, Suite 224, Columbia, SC
29201; Bumet R. Maybank, I, Esquire, PO Drawer 2426, Columbia, SC 25202;
Eric S. Tresh, Esquire, 999 Peachtree Street, NE, Atlanta, GA  30309; and Jeffrey
A. Friedman, Esquire, 1275 Pcnnsylmin 'Aﬁcgue, NW, Washington, DC 20004
2415 This 30° day of May 2017, | | |
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THE STATE OF SOUTH CAROLINA -
In The Court Of Appeals .
| S SR 0

APPEAL FROM THE ADMINISTRATIVE LAW COURT

HONORABLE S. PHILLIP LENSKI, ADMINISTATIVE LAW JUDGE

- CASENO. 2012-ALI-17-0031-CC -

South Carolina Department of Revenue,.................. . ..Appellant/Respondent. .

VS.

Duke Energy Lo - :

Corporation,........coeeeeeniinrerinniiiniinie s eiseessessens Respondent/Petitioner
- NOTICE OF APPEAL

The South Carolina Department of Revenue appeals the Order of the
Honorable S. Phillip Lenski, dated and filed April 28, 2017 The Department
received a copy of the Order Granting Petitibners Motion for Summary Judgment

on April 28, 2017. This Notjée is in accordance with Rule 2

T

~* Milton G, Kimpéfa (Bar No. 7917)
General Coungel¥or Litigation
P.O. Box 12

Columbia, SC 29211-9979
(803) 898-5130 o

Jeffrey A. Friedman

Attomey for Appellant
v CourtOrders(@dor.sc.gov
May 30, 2017.
Other Counsel of Record: , o o .
Burnet R. Maybank, IT1T = . S : 3
Eric S. Tresh _ o : RECEIVED

“JUN 0 5 2017

“ NEXSEN PRUET, LLC -
COLUMBIA
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STATE OF SOUTH CAROLINA
DEPARTMENT OF REVENUE

4 300A Outlet Pointe Blvd., Columbia, South Carolina 29210
P.0. Box 12265, Columbia, South Carolina 29211-9979

B L.

May 30, 2017

The Honorable jcnny AbBo'tt Kitchings

. Clerk of Court .

South Carolina Court of Appeals
1220 Senate Street
Columbia, SC 29201

_ RE: Rlchard Beltram v. South Carolma Department of Revenue
Case No. 13-ALJ-17-0244-CC
Appellate Case No. 2017-000968

" Dear Ms. Kitchings,

- Enclosed for filing are the original and six copies of the Respondent’s Reply to Return to Motion

to Dismiss, with attachments, Also enclosed is a Proof of Semce

Sincerely,

* OFFICE OF GENERAL COUNSEL ' : ' .

ool M. wmﬁ»

Nicole M. Wooten

.Counsel for ngatlon

cc: GmgerD Goforth, Esq
Enclosures



THE STATE OF SOUTH CAROLINA
' In The Court Of Appeals

. |
APPEAL FROM THE ADMINISTRATIVE LAW COURT

HONORABLE PHILIP S. LENSKI, ADMINISTRATIVE LAW JUDGE

CASENO. 13-ALJ-17-0244-CC

APPELLATE CASE NO. 2017-000968

" PROOF OF SERVICE

1, Milton G Kjinpson, ﬁereby cerﬁﬂ that .I ha\'fe caused to be mailed a copy of the South
Carolma Deparlment of Revenue s Reply to Retum to Motion to Dismiss regarding the above-
referenced case, by deposmng the same in the United States Mail, postage prepald on May 30,
2017, addressed to the ettorney of recqrd, Ginger D. Goforth, Esquire, The Ward Law Firm, P.A.,

P.O. Box 5663, Spaftanbuxg, SC 29304. The same was mailed to the Court o

peals, PO Box
11629, Columbia, SC 29211, this same date.
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' THE STATE OF SOUTH CAROLINA,
In The Court Of Appeals
. i

* APPEAL FROM THE ADMINISTRATIVE LAW COURT

HONORABLE PHILIP S. LENSKI, ADMINISTRATIVE LAW JUDGE

- CASE NO. 13-ALJ-17-0244-CC
APPELLATE CASE NO. 2017-000968

Richard Beltram,...................... ettt r e Appellant/Respondent,

South Carolina Department of REVERUE, ..........v.vevevveresreresseen Respondent/Appellant. -

REPLY TO APPELLANT/RESPONDENT’S RETURN TO MOTION TO DISMISS

Pursuant to Rule 240(f), SCACR, Respondeﬁt/Appéllant South Carolina Department of
Revenue (Department) feplies to Apbellant/Respondent Richard Beltram’s (Beltramj Retum to
| Motiqn to Dismiss (Rem).- By way of background, on April 27,2017, the Departxﬁent filed with

tlﬁs Court its Motion to Dismiss Appeal‘With Préjudic'e (Motion). Inits Motion, the Depaitmeht
submits that due to Beltram’_s failure to pay the tax-or'pogt bond on such tax found to bé dué by .
the Administrative Law Court (ALC) prior to his appeal to this Coﬁrt, suc‘t;. failure deprives this
~ Court of appellate juﬁsdiction and requires dismissal of the instant'appeal. For the reasons set
| - forthin the Départment’s Motion and as set forth below; the Department respectfully reqﬁests .this

Court to dismiss Beltram’s appeal with prejudice.



-_I.  The South Carolina Court of Appeals Lacks Appellate J urisdiction in Th'is Matte.r
| Inhis Return, Beltram asserts that he has properly perfected his Notice of Appeal in this
matter and argues that S. C Code Ann. § 12- 60-3370 (2014) “cannot ovemde the specnﬁc rules of
the South Carolma Court of Appeals” for complymg with the procedural requirement for :
perfecting an appeal.”. (Return p-2) 'I'he Department disagrees, The Revenue Procedures Act,
specifically section 12-60-3370, provides a requirement to taxpayers who wish to appeal a final
decision of the Administrative Law Court, and to the extent Beltramargues this section conﬂicts‘
with the South Carolina Appellate Couxt Rules, the Department respectﬁi]ly submits the language

of the statute must control in thlS matter.

A. South Carolina Revenue Procedures Act Reguires Payment of the Tax or Posting

ofa Bond . -

In South Carolina, a taxpayer’s right to challenge a dispute with the. Department is

: authorized pursuant to the South Carolina Revenue Procedures Act (RPA). Speciﬁcally, »in 1995,
| the South Carolina I.'.egislature created the RPA “to provide the people of this State with a

straightforward procedure to determine a dispute with the Department of Revenue ” S.C.
Code Ann. 12-60-20(2014); 1995 Act No 60, § 4A Further,  the RPA “must be mterpreted and
; construed in accordance with, and in furtherance of that intent.” Id. Pursuant to the S.C. Code :
- Ann. § 12-60-3340 (2014), contested case heanngs are held by the ALC to determine disputes -
between taxpayers and the Department. At the time of the RPA’s enactment, appeals of ALC_
decisions regarding a dispute between a taxpayer and the Department were taken to the circuit

court pursuant to then-existing section 12-60-3370}and S.C. Code Ann. § 1-23-610. Ia 2006,

'The requzrement that the ‘taxpayer shall pay, or post a bond for, all taxes, including
interest, penalties, and other amounts determined to be due by the Administrative Law Judge” was
included in 1995 Act No. 60, § 60 (eff. Jun. 12, 1995)
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' these sections, in addition to S.C. Code Ann. § 12-60-3380, were amended to provide that appeals '
.' from ALC decnslons are to the Court of Appeals. See 2006 Act No 387, § 5, eff. July 1, 2006

(amending 1-23-610); 2006 Act No. 387 § 12, eff July 1 2006 (amending 12- -60-3370); and 2006
Act No. 387, § 13, eff. July 1, 2006 (amending 12-60-3380). Section 53 of 2006 Act 387 further .-
provides:

This act is intended to provide a‘umform proceduré for contested

cases and appeals from administrative agencies and to the extent that

a provision of this act conflicts with an existing statute or regulation,

the provisions of this act are controlling. » _

Pursuant to section 12-60-3370 of the RPA, the South Carol'ina Legislature explicitly -
conditioned a taxpayer’s ability to appeal an ALAC d‘ecisi_on' to this Court. Specifically, the RPA
provides a deﬁnite reqtﬁrenient for a taxpayef seeking to challenge an ALC decision before this'
Court. Section 12-60-3370 states a taxpayer “shall pay, or posta bond for, all taxes, not including

penaltles or cml fines, detemnned to be due by the administrative law judge before appealing the |

~ decision to the court of appeals.” (Emphasxs added). Based on the plain language of section 12-
60-3370, payment of the tax, or bond for such tax, 'is a prerequisite to filing a notice of appeal of

the ALC’s decision. Hodaes v. Rainey, 341 S.C.79, 85 533§ .E2d 578, 581 (2000) (“Where the

statute’s language is plam and unamblguous and conveys a clear and deﬁmte meamng, the rules‘
of statutory interpretation are not needed and the court has no nght to 1mpose another meamng )
_ Beltram’s interpretation of section 12-60-3370 renders such section superﬂuous and meaningless.
Accordingly, Beltram would have this Court rule that the Leglslature made a futile act by
estabhshmg section 12-60-3770, desplte including a mandatory prerequlslte reqmrement on a
taxpayer prior to his filing a notice of appeal with th_ls Court. Denene, Inc. v. City of Charleston,
353 8.C. 208, 574 S.E.2d 196 (2002) (“The Court must presume the legislature did not intend a

futile act, but rather intended its statutes to accomplish somethingf’).



Moredver, section 12-60-3370 does notvcon_tain any permissive or optional language but
instead mcludes the mandate “shall.” The word {‘shall” in section 12-60- 3370 must be afforded

its plain and ordmary meaning. Buist v. Huggms 367 S.C. 268, 625 S.E.2d 636 (2006) (“The

words of a statute must be given their plam and ordinary meamng without resortmg to subtle or
forced constructlon or lxm1t tor expand the statute’s operation.”). Furthermore, words within a

statute cannot be omitted. Savannah Bank and Trust v. Shuman, 250 S C.344, 157 S .E.2d 864

_ (1962) (“It is axxomatlc that words In a statute cannot be ignored or deleted ™). Section 12- 60—
3370 can on]y reasonably be read to provide a mandatory requirement to pay the tax, or post a
'bond for such tax, determined to be due by the admn'nstratlve law Judge prior to appealing the
decxsxon to this Court
| - B. S.C. Code Ann. § 12:60-3370 Applies in This Matter.

Despite Beltram’s aésertion, without citation from supporting authority, that section 12-60-
3370 “cannot override the specific rules of the South Carolina Court of At)peals,’; the Department . .
asserts that section 12—60-3376 can be read together with the South Caroline Apoellate Court rules.
Nevertheless, to the extent the Court determines section 12-60_-3370 is in conflict with Rule
203(b)(6) and (d)(_2), SCACR, Rule.263(b),:'SCRCP‘or any ottxer court nﬂee-of procedure, the
Department respectfully submits that the requirement of section 12-60-3370 must conttol in this’
tnatter. State v.‘Cottingl_a- am, 224 S.C. 181, 187, 77 S. E 2d 897, 900 (1953) (“Statutes overrivde'
| rules of court, if in conﬂxct ”) see also Skinner v, Westmgl_muse Elec. Corp., 380 S.C. 91,94, 668
o S C 2d 795 796 797 (2008) (“Our junsprudence confirms that Jurlsdlctlonal appealability i issues

are governed by statute, and not by the rules of civil procedure.”) (cit' ing N, C Fed. Sav. \& Loan

Ass nv, Twm States Dev. Corp., 289 8.C. 480, 481,347 S.E. 2d 97,97 (1986) (reJectmg an attempt

to invoke a rule of civil procedure as a basis of the right to appeal and holdmg, “[t]he right of



appeal arises fro'm and is.controlled by statutory law”)); see ulso S.C. Code Ann. § 14-3-330
(Supp 2007) (primary statute addressing appellate Junsdlctmn) Accordxngly, the Department
respectfully submits this Court lacks appellate jUIlSdJCthIl in tlus matter and requests that
Beltram’s appeal be dismissed with pre_]udlce |

C. A Taxpayer’s “Lack of Knowledge” of Section 12-60-3370 is l\lot a Sufficient
Reason to Excuse Him from Complying with the Regun'ements of the Statute.

In his Return, to include the accompanying a.fﬁdavxt, Beltram acknowledges that he did not

pay elther the amounts due under the ALC’s Amended Final Order or post a bond prior to filing
* his appeal in tlus case as is required under 12-60-3370. (Retum p. 2; Beltram Affidavn para. 4).
Nevertheless Beltram argues that this Court should excuse h.lm from the requlrements of section
12-60-3370 because “he was not aware of this requirement.” (Return, p-2.) Itisa well-established
principle “that ignorance of the law Iis no excuse” to relieye an individual from an uct' required
under the law. Beltram cannot be excused from the statutory requirement of section 12;60-3370

simply because he was “unaware” of its existence.?

D. - Beltram’s Subsequent. Remedial Action is Insuﬂicxent to Grant Appellate
~ Jurisdiction to This Cout.

In his Return and supporting affidavit, Beltram asserts that upon . “notice of  the
requirement” to pay the tax or post bond, he'complet'ed the following actions:

Beltram provided counsel with credit card information that would
enable a prompt and full payment of the amounts at issue in order to
'proceed with his appeal. Beltram attempted to make an online
payment to SCDOR, but there was no accommodation on the
website for the collectlon of this type of payment.

2In his Return, Beltram asserts that the tax owed is $13,602.11. As explained in Part II,
below, the Department believes that Beltram'’s interpretation of the ALC’s Amended Final Order
is incorrect and that the ALC has instead ordered Beltram to pay $52,273.05 in tax, including
interest. Nevertheless, for the purposes of the Department’s Motion and Reply, what is important
 is that Beltram failed to pay even the amount of tax he claims is owed (or post a bond for that
amount) prior to filing his appeal as required by section 12- 60-3370

5.



(Rettim, _ p; 2). Beltram’s stxbsequent remedial actions are insufficient to gﬁmt appetlate |
| - jurisdiction to this Court. " | |
Section 12-60-3370 clearly and plainly requires a taxpayer to pay the tax or post a bond
prior to filing the notice of appeal with the Couﬂ, and a taxpayer’s failure to comply with section
12f60-3.37(.). deprives this Court of app_ellete jurisdiction. See supra. Further, there are no
| e)tceptions to“the requirements of section 12-66-3370. A party’s failure to compiy with statutory
requirements prescnbed by the Leg1$lature should not be excused by the party s subsequent
' attempt to untimely rectlfy its prevmus error
I.  The Depﬁartment C(brrectly_Determined_the Tax Liability at Issue.
| Although Beltram asserts that the Department did net accurately interpret the ALC’S
determination with regard to the “correct” amount of tax due in this matter, this issue is not relevant
to this Court’s analysis of whether it has appellate ;iurisdicﬁon in this matter. Regerdlws of the
~ correct interpretation of the ALC’s decision, .tl_le fact remains that Beltram failed to pay any tax
A prior to filing his appeal - including the amount he asserts is the “cerrect” tax due. Nevertheless,
because Beltram raised such issue in his Retum, the Depamnent belreves it is necessary to provide
' the Court with supporting evidence showmg that the Department correctly interpreted the ALC’s
Amended Final Order and Decision.
In support of 1ts Motion, the Department submitted the affidavit of Perry T. Mathis, a
Regional Manager with the Department. In his affidavit, Mr. Math15 conﬁrmed that pursuant to
the Depamnent s mterpretauon of the ALC’s Amended Final Order, Beltram’s tax liability i in this

matter is $52,273.05 and such tax habxhty remains unpaid. (Aff. of Perry T. Mathis, p. 9; see also

IRegardless of a remedial attempt to pay any of the amounts due in this matter or post a
bond for said amounts, Beltram failed to do so prior to filing his appeal in this matter.

6



Beltram’s Return, Aff. of Richard Beltram.). However, in his Return, Beltram asserts that the tax
- liability determined to be due by the ALC in this matter is $13,602.11. For the reasons set forth -
below, the Department diéagrees witli Beltram’s lower amount.

A. Beltram’s Tax Liability Includes Accrued Interest Pursuant to S. C Code
Ann § 12-60-30(37)(2014)

As outlined in Beltram’s affidavit submitted with his Return, Beitram asserts that the total .

tax. liability determined to be-due by the ALC in this matter is $l3,602.11. In his computation,
Beltram inclucied the following amounts as derived from the “lien: date” for ‘the withholding
periods of September 2003, December 2003, March 2004, anc-lv June 2004, respectively: $4258.28;
$3,923.79, $3,528.79; $2,566.26; less (§675.00 per ALC Order). As discussed above, section 12-
60-3370 of the RPA provides 'that.a_ “taxpayer shall pay, or post a bond for, all taxes, not iﬁélud'mg
' penalties or civil ﬁnes, determined to be due by the administrative law judge before appealing the
decision to the court of appeals.” (Emphasis addcd). The R.PA defmés “tax” or “taxes” as “taxes

. including interest . . . imposed by thls ﬁﬂe, or subjeqt to assessment or collection by the
‘ deparimeﬁt.” S.C. Code Ann._"§ 12-60-30(37) (2014). Furthermore, as ndted by the ALC in the | :
Amended F inal Order, interest continues to accrue on such tax lability until “paid in its entiréty,”
S.C. Code Ann. § 12-54-25(A); ALC Amended Order, p. 23 (ﬁndmg that “there is no statutory
authority for the waiver of interest in this Qase”). Thus, Beitram’s tax liability determined to be
due by the ALC, and required to be paid or post a bond fdr pursda.rit to sectic-m 12-60-3370, must .
include all appliéable interest on such tax éssessments. Beltram’s cﬂmputation is simply in error
as it does not iﬁclude, bursuant to section 12-60-30(37), the interest due ubon the tax liability in

this matter.



B. The Department Correctly Interpreted the ALC’s Determination of Beltram’s Tax
. Liabiligx:' . . :

. .
Ata mmnnum, Beltram’s calcul_ation is inaccurate because it fails to include the statutory
interest amounts upon the tax liability. See supra discussion Part I, A; 'Nevertheless, Beltram
further argues that the Department’s calculation of tax liability is incorrect because the ALC’s
Amended Final Order “does -not set forth a specific money judgment. Rather, it calls for a
calculation of the judgment based on certain time parameters set forth in_thé.Amended Final -
Order.” (Return, p. 2.) The Department disagrees with such statement; moreover, Beitram did not
include all the time periods found to be due by the ALC when making his calculation as outlined
in his affidavit attached to the Return. |
In its Amended Final Order, the ALC made the following finding of fact:
27.  This court finds, additionally, that as of this date, all of the -
above-listed withholding taxes, penalties, and interest remain
unpaid. This court also finds that the first three (3) tax liens (see
footnote 5) filed against Intedge® have expired, since they were filed
over ten (10) years ago.!", [sic] all before May 1, 2013, which was
the date of the Department Determination in this matter. This court
- also finds that the first three (3) tax liens have expired. Additionally,

the last three (3) tax liens were for unpaid taxes during the tax
periods that occurred after the Petitioner was no longer a responsible

party.!! The remaining tax liens were incurred during the
Petitioner’s_tenure as the responsible party ‘and amounted to.
$27.935.38, according to this court’s calculations.!? - i

i ok ‘
R Though there may be a need for the Department to alter these

. calculations, based on a more thorough review of the taxes due for

these dates. ' - - -
(ALC Amended Order, p. 9.) At least, énd based on the clear and unambiguous language of thé
ALC’s ﬁﬁdihg of fact, Beltram is the responsible party for ﬁdthholding @es in'the am;)unt of
$27,935.38, subject 'to‘ the Department’s “more thorough review of the taxes due for these dates.”

" (ALC Amended Final Order, p-9,0.12)



‘

Subsequent to tﬁe ALC’s Amended Final Order, the bepartment determined ~ in
accordance with fobmot;e 12 of the Amended Final Order - tilat the total amount of the remaining
tax liens incurred during ﬁeltram’s tenure as the responsible party is $29,79%.79. (Aff. of Perry
Mathis.) In con_sideraﬁon of the ALC’s reduction of the tax by $675.00, the final amoupt of
withholding tax due under the ALC’S Axﬁeﬁded Final Order is $29,‘117.49». See Affidavit and
Supplemental Afﬁdaﬁt of Perry T. Mathis. Further because interest is included in ihe definition
, of “texes for purposes of section 12-60-3370 Beltram is also respon51ble for interest in the
'amount of $23, 155 56as of Apnl 30,2017, and such interest amounts continues to accrue until the
entive liability is paid in full |

The ALC did exclude certam w1thhold1ng tax penods and one sales tax period ﬁom

collectlon by the Department i in this matter:

22.  Because the Department is barred from collecting any taxes
secured by a lien that was filed more than ten years before the May

-1, 2013 Department Determination, the court holds that the
following employee mthholdmg taxes owed by Intedge can no
longer be collected

a. Employee withholding taxes for the third quarter of 1999 for
which a lien was properly filed in August of 2001;
b. Employee withholding taxes for the first quarter of 2001 for.
which a lien was properly filed in November of 2001; and
c. Employee withholding taxes for the second quarter of 2001
' for which a lien was properly filed in February of 2002.

(ALC Amended Order p.18) _
N EEk

26.  However, because the Petitioner lost control of Intedge in .

July 2005, the court holds that he is not personally liable for any tax

liability accruing to Intedge after 2005. Therefore, the Petitioner is

.. “Notably, the requirement of section 12-60-3370 protects a taxpayer because it halts the
accma] of interest during a potentially lengthy appeal process. A taxpayer paying a tax prior to
.appeal is further protected in that such amounts are held in trust during the pendency of the appeal.



not liable for Intedge’s employee withholding taxes .for the
following periods:
' I

a. -Legal tax lien July 5, 2006 (for taxes of $4,320 due on
. October 31, 2005, along with penalties and interest);
b. - Legal tax lien December 14, 2006 (for taxes of $634.35 due
on February 28, 2006, along with penalties and interest); and
‘c. Legal tax lien June 21, 2006 (for taxes of $1,500 due on
October 20, 2005, along with penalties and interest).[*]

(ALC Amended Final Order, p. 20.)
I ok -

29.  Asaretailer. ... However, the court holds that the Petitioner
1o longer held a position of control within Intedge as of July 2005.
Because the sales tax retum should have been filed in September
2005, two months after the Petitioner lost his position of
responsibility within Intedge, the court concludes that the Petitioner
is not liable for the sales tax, interest, or penalty owed by Intedge. []

(ALC Amended Final Order, p. 21.)
| ‘Finally, the Court made ‘an additional conclusion of law that is consistent the abox}é
reference ﬁndingé of fact and conclusions of law:

The court holds that the Petitioner is personally liable for the

- employee withholding taxes. penalties and interest owed by Intedge
for the period of May 1. 2003, through July 1. 2005. Any taxes,
penalties and interest accruing before that period are time-barred.
Additionally, any taxes, penalties and interest accruing after the -
Petitioner was no longer a responsible party (July 1, 2005) are not
attributable to the Petitioner and are also barred. Furthermore, the

*It appears the ALC Amended Order contains a harmless error with regard to the legal tax

. lien filed June 21, 2006 (for taxes of $1,500 due on October 20, 2005). Specifically, the ALC

Amended Order references the basis of this tax lien as-employee withholding taxes. However, this

filed tax lien relates to sales tax due for the September 2005 period. The Department’s proposed

assessment in this matter included one sales tax period and that period is September 2005. (A ‘

business that sold tangible persorial property at retail for the period September. 2005 was required
to file and remit the sales tax due on or before October 20, 2005).

" Because the ALC further found that Beltram was not liable for such sales tax period of
September 2005, the resulting error is harmless. Essentially, the ALC barred collection of one tax
period (in the amount of $1,500.00) on two separate occasions within the same Amended Order. .

5See supran. 5.
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-

court holds that the Petitioner is not liable for the penalties.in this -
matter due to the Department’s eight (8) year delay in pursing the
Petitioner as a responsible party. Furthermore, the Petitioner is -

 required to pay interest that has continued to accrue; on the unpaid
portion of the taxes for taxes Intedge incurred from May 1, 2003
through July 1, 2005. :

'(ALC Amended Order, pp. 24-25) (emphasis added.)

- Despite Beltram s unsupported assertions to the contrary the Department has consrdered
the ALC’s decrsron w1th regard to the barred time penods and none of those periods are included
in the Department’s calculation of the tax liability due pursuant to sectlon 12-60-3370. -As further
support for the Department’s caiculation, Exhibit “A” attached to this Reply includes a spreadsheet ,
of all tmr periods included_ by the Department in the proposed assessment issued to Beltram (the :
basis of the contested cese hearing before the ALC.)7 Pursuant to the language of the ALC
* Amended Order, the Department excluded the first three withholding tax Aperiod.s from its.

calculation: September 2009, March 2001, and June 2001. ‘(Exhib_it A;_ p. 1)} The Departrhent _ .,
also excluded the final three tax periods" from its caletrlation: Séptem_ber 2005; December 2008,
and September 2005. (Id. at p. 3.)‘° The Departmerrt;s calculation includes only the remaining |
| withholding tax periods of the proposed assessment. Thrs is clearly the decision rendered by the
| ALC. See ALC Amerrded ,AOrder, p. 9 (“The' remhim'ng tax liens were incurred dtrring the

" Petitioner’s tenure as the responsible party and amounted to $27,935.38, accordiog to this court’s

: "Exhibit A attached to thls Reply was admrtted wrthout objectton at the heanng before the
ALC as Respondent’s Exhibit 2.

$These three w1thhold1ng tax periods amount to $11 A482.15. Notably, the ALC came to
the same conclusron in footnote 9, page 9 of the Amended Final Order.

%The final three tax penods on Exhibit A include two withholding tax periods (September
2005 and December 2005) and one sales tax period (September 2005)

0These three tax penods amount to $6,454.35. Notably, the ALC come to the same
conclusion in footnote 11, page 9 of the Amended Final Order.
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calculations.”; Id. at pp. 24-25 (“'I;He court holds that the Petitibner is i)efsonally liable for the
employee withholding taxes . . . and infcres__t owed by Intedge for the period of May 1, 2603,
through July 1, 2005.).' v | | o |
Accordingly, there is simply no basis for Beltram’s_assertion that the ta;t liabiiity in this |

matter is limited to $13,602.11. There is absdlutely no :language in thé ALC Amendéd Order
stating that Béltrém is not responsible for the followihgiwithhol'c.iing period;s: September 2004,
December 2004, March 2005, ‘and Juﬁe 2005. In fact, the ALC speciﬁcally found that “[Beltram] |

 has not offered evidence or attempted to argue that all the tax liens [in this matter] have expired.”
o (ALC,Aménded Order, p. 9, n. 10.) As cl;mly articulated aBove, and as evidencéd by the

- Affidavits of Perry Mathis and Exhibit A, the Department has corféctly interpreted the ALC’s
Amended Final Order. Further, “all taxes,” as.contempiated by section 12-60-3370 in t1'1is matter
 are due in the amount of $52,273.05 (with interest accrﬁed as of April 30, 2017).

' CONCLUSION
Accordingly, for the reasons set forth above and those contained in the Department’s
§

Motion, the Department respectfully submlts this Court lacks appellate Junsdxcuon in this matter _

and requests that Beltram’s appeal be dismissed with prejudxce

, Respectfully submitted, .
Vel 4t IMKJ&»

Nlcole M. Wooten (Bar No. 73594)
Counsel for Litigation :

‘Milton G. Kimpson (Bar No. 7917) -
General Counsel for Litigation
300-A Outlet Pointe Blvd. (29201)
P.O. Box 12265 '

Columbia, SC 29211-9979

(803) 898-1826 N

Attorneys for Respondent

May 30, 2017
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EXHIBIT A



Where

TAX SHOWN |TAX NOT
NOTICE SENT TO: o Tax , . ON RETURN |DEPOSITED
(ENTITY OR TYPE OF DATE Reported . |BY ORPAIDTO - .
“NDIVIDUAL) Pprlod Covered . INOTICE SENT If Any Type of Tax[TAXPAYER |DEPARTMENT |PENALTIES INTEREST [COSTS |TOTAL - UEN
Intedge Industries Inc. , éep—99 PNQA 3/29/2001|Retumn Empi With 52.519;14 2519.14 113.36 164.49 A 2798.99iN .
|intedge lndusiries Inc. | Sep-99|Assmt 5/15/2001{Return Empl With 2519.14 239.35 368.22 3126.67[N
intedge Indusiries inc. Sep-99 23;8%322--2 ‘ 8/13120b1 Retumn Empl With 2519.14 277.08] - 422.03 165.91] 3384.16]Y
Intedge Industries Inc. Mar-01}PNOA 6/27/2001|Return __ |Empl With $4,860.71 . 4660.71 146.60 6272 4870.03|N
Intedge Industries Inc. ‘Mar-01}Assmit 8/14/2001|Retum El;ripl With 4660.71 183.20 119.21 _ 4973.12|N
Intedge Industries Inc. Mar-01 ;3;8‘-5‘3821--9 11/13/2001 Relur’n Emp! With 4660.71 » 263.10 203.35 _261 .36] 5388.52|lY
Intedge Industries Inc. Jun-01/PNOA 16)10/2001 Relum__ |Empl With $4,302.30 4302.30 ' 43.02' 50.62 ' 4305.04[N
Intedge Indusiries Inc. Jun-01)Agsmt 11/27/2001 Relum_ Empl With 4302.30 . 107.55 128.10 4537.85|N
Intedge Industries Inc. Jun-01 15;8;;-9‘;::;-0 2/25/2002|Retum Empl With - - 4302.30 172.08] .= 194.12] 238.43| 4908.83|Y
Intedge Industries inc. Mar-03 éemm | as30r2003|Return Empl With m l
Intedge Induslries Inc. Mar-qa PNOA 7/29/2003|Retum Emp! Wih 1867.85 18.67} 16.67 1902.18|N
| Intedge Industries Inc. Mar-03|Assmt 9/15/2003 Rélum —_|Empl With 1867.85 46.68 39.56 1954.00|N
. |TaxLien- Y (includes 3/03
Intedge industries Inc. Mar-03]50850728-2 | 10/7/2005|Return ' |Empt With 17.48| 22541/ .242.89]|and 3/05)
lnledg\e Induslrie# inc. Sep-03|Retum 10/31/2003|Retum _ .|[Emp! With $4,258.28 .
Intedge Industries Inc. Sep-D3{PNOA 2/17i2004|Refun__ [Empl With ' 4258.28 ‘ 63.87 4311 4365.28|N
Intedge Industres Inc. Sep-03|Assmt. 5/18/2004|Retum Emp! With 4258.28 170.32 v 125.57 4554.1? N
Intedge lnduslﬁes Inc. Sep-03 ;’3;#:2_;-3 9/7/2004' Retum Emp! With 4258.28| 234.19 1689.87) 243.12] 480548|Y
Intedge Industries Inc. Dec-03{Refum 2)28/2004 Retum Embl With . §3,823.79 . )
Intedge Industries Inc. Dec-03|PNOA 7/30/2004|Retum __|Empl With 3923.79 58.85| . 20.92 4012.56/N
lnledgg industries inc. . Dec-03|Assmt 10/29/2004|Retlum Empl With 3923.79 198.&8 136.99 4256.06|N v
. ‘ Tax Lien - - ' I i . ) - . Y (includes
Intedge Industries inc. Dec-03]50804526-5 | 2/16/2005[Retum Empl With 3023.79 274.62 204.80]  424.11] 4827.32)|12/03 and 3/04)




Intedge Industrias Inc. Mar-04|Relum - | - 4/30/2004|Retum _ |Empl V\ﬁth' $4,044.90
lmedgé Industries Inc. Mar-04/PNOA 7/30/2004|Return __[Empt With _3528.79 35.28 20.53 .| 3583.80
|medge Industries Inc. . Mar-04Assmt 10/29/2004|Retum Embl With 3528.78|. 12349) 9557 | 374785 -
: .|Tax Lien - ' o ' o I ' Y (ncludes
Infedge Industries Inc. "~ Mar-04|50604526-5 | 2/16/2005|Retum  |Empl With . ’ 3528.79 184.05 156.10 *3878.94/12/03 and 3/04)
Intedge Industries Inc. | . Jun-04|Retum 7151/2004 Relum EmpI.erh e -
. lnledée Industries Inc. . Jun-04PNOA 11/172004Return Emﬁ Mh e 2566.25 . 3849] " 2812 2632.88]N
Inl.edge Industries Inc. Jun-D4jAssmt 2/172005|Retumn ___|Emp! With : ___2568.25 89.81 71.08 2727.42]N—
Intedge Industries fnc. Jun-04 ;;1'5'325-7 5/23/2005|Return __|Empl With __2566.25] . 141.13 122.19) 151.48/ 2981.05]Y .
Intedge Industries Inc. |- ._Sep-04jRetum 10/31/2004|Retum Empl With $4.711.65 '
Intedge Indusiries Inc. Sep-04[PNOA | 1/14/2005|Retumi |Emp! With 3895.31 | 68.82 5067 | 4105.80|N
intedge Industres Inc. | Sebm Assmt 4/15/2005[Retum___|Emp! With 309531, - 118.84 103.56 | 4218.71IN
Intedge Industriss Inc. | _ Sep-04 Z;:L(;;"sé-z @/32005|Retum_ |[EmpiWith | ’ 3995.31 ~189.72|  187.28] 22012 4611.43y
Intedge Industiies Inc. Dec-04/Retumn "2/28/2005|Retum ___ [Empl With ‘ 83.753.2§ ' ' -
1médgé Industries Inc. Dec-04 P_'NOA _" 5/5/2005|Retum Emp:I Wilth 3753.26 37.53] _ 34.60! 3825.39|N
Intedge lndusmés Inc. Dec-04|Assmt 8/3/2005|Relum __|Empl With . 3763.28) 112.59)  111.98 3977.81|N
Intedge Industries Inc. Dec-04 ;:;sus:g{-a /62005 Retum __|Empl Wit " 375328 - 131;35 _131.07] 21078 4226.48|Y
Intedge lndus;ma In¢. Mar-05)Retumn 4/30/2005/Retumn Empl With , $4.041.85 . _
intedge Industries Inc. Mar-05|PNOA 6/1/2005|Retum " |Empt With ' 404185 40.41 40.73 4122.90IN
Intedge Industries Inc, Mar-05|Assmt 8/31/2005|Retum . 1Empl With . 4041.85] - 101.03 102.94 . 4245.82]N " -
Tax Lien - . ’ . . : - Y (includes 3/03
Intedge industries Inc. Mar-05|50850728:2 | 10/7/2005/Retum __ |Emp! With 4041.85| - 121.23) - 127.85] _4280.73|and 3/05) .
Intedge lndusties Inc. Jun-05|Retum 7/31/2005|Retum__ |EmplWith | $3.724.96
lntédge |n'du_stdes Inc. Jun-05{PNOA "11/4/2005{Retum___ |Empl With ' : 3724.96 37.24 37.54 3799.74|N
. jintedge Industries Inc. Jun-05)Assmt 2/3/2006{Relum Empl With - .3724.96 . 130.38 148.08 4003.4.0 N-— .




. Tax Lien - . .
Intedge Industries Inc. Jun-05{50700406-9 3/8/2006|Retum  |Emp) With 3724.96 148.98 171.17]  212.26] 4257.37)Y
Intedge Industries Inc. -Sep-05{Retum . Aud Empl With
. . “|Office - :
Intedge Industries Inc. Sep-05]PNOA 2/13/2006|Aud Empl With - 4320.00 1450.40 100.56 5870.96[N
intedge Industrigs Inc, Sep-05]Assmt 6/5/2006]Aud Emp! With 4320.00 1752.80 205.21 6278.01[N
) Tax Lien - Office
Intedge Industries Inc. Sep-05/50720549-7 7/5/2008]Aud . Empl With | " 4320.00 1774.40 236.06 326.52| 6656.98|Y
3 ) P 70 :

Intedge indusiries Inc. Dec-05Retum | 2128/2008|Return |Empl With ¢[i2

Intedge Induslries Inc. Dec-05|PNOA 8/14/2006{Retum Empl With 634.35 6.34 7.46 B848.18IN -
Intedge industries Inc. Dec-05|Assmt 11/14/2008]Retum Empl With _ B834.35]. 28.54 37.16 700.05|N

Tax Lien - : ’ —_—
intedge Industries (nc. Dec-05150762228-3 | 12/14/2006{Relumn Empl With 534.35! 31.71 41.74 45.39 753.19]Y
fntedge Industries Inc. Sep-05|PNOA 1/30/2006|Delg Est _|Sales 1500.00 912.50 38.15 2450.65|N
Inledge Industries Inc. Sep-05]Assmt 5/22/12008]Delq Est |Sales 1500.00 942,50 74.56 2517.08{N
Tax Lien - ) . ) I . )
Intedge Industries Inc, Sep-05/50719459-7 | 6/21/2008|Delg Est |Sales 1500.00 950.00 85.29 136.76| 2672.05|Y
_ Relum g
Sep-99 to Dec-05 [PNOA Resp (see i{:%;ﬁ :
|Richard S Beltram listed above Par 9/2/2009|above)  |Empl With 41196.13 %?;
Deiq Es : , &P
) Sep-05 listed PNOA Resp o (see’ 231
- JRichard S Beltram - labove Par 9/2/2000|above) _|Sales 1500.00 f8Eaie

Legend: Date Sent
Column for retums
listed Is the
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THE STATE OF SOUTH CAROLINA
' In The Court Of Appeals
APPEAL FROM THE ADMINISTRATIVE LAW COURT

HONORABLE PHILIP S, LENSKI, ADMINISTRATIVE LAW JUDGE

CASE NO. 13-ALJ-17-0244-CC

APPELLATE CASE NO. 2017-000968

Richard Beltram,................. e teerreeeenenenn Appellant/Respondent,

South Carolina Department of Revenue,.......oocvviiiiiiniiicieiiiiinnnnn. Respo:ident/Appellant.

SUPPLEMENTAL AFFIDAVIT OF PERRY T. MATHIS

COMES NOW, Perry T. Mathis, being duly sworn," deposes and states:

1. | I am employed by the South Carolina Departmeht of Revenue (Department) as a
Regioﬁal Manager. | v'

2. As.Regional Man_agér, | my duties and reéponéibﬂities iﬁclude :ﬁanaging the
Department’s Field Collections’ Midlands Region. As part of ‘my duties with the Department,
have écceés to the Departmerit’s recc;rds conéeming proposed tax assessinents and outstanding tax

liabilities." | -

3. © At the request of the Depa'i'tme_nt’s Office of Géneral Counsel, I was asked to

determine the amount of Appellant’s proposed tax assessments based upon the Department’s



interpretation of the Administrative Law Court’s March 17, 2017 Amended Final Order. Those

proposed tax assessments are as follows:

|

Tax Period Tax Due Interest* TOTAL DUE
Sept. 2003 - $4,258.28 $3,616.89 . $7,875.17
Dec. 2003 $3,923.79 $3,238.15 $7,161.94
Mar, 2004 $3,528.79 $2.863.46 $6,392.25
Jun. 2004 - $2,566.25 $2,028.19 | $4,594.44

- Sept. 2004 - $3,995.31 -$3,080.05 $7,075.36
Dec. 2004 $3,753.26 | $2,785.26 $6,538.52

Mar. 2005 | $4,041.85 $2,935.08 $6,976.93

Jun. 2005 $3,724.96 $2,608.48 $6,333.44
PER ORDER (3675.00) : | (8675.00)
$29,117.49 $23,155.56 $52,273.05

*Interest is accrugd thmdghv April 30, 2017.'
4, . Atthe request of the Departm’eﬂt’s Office of General Counsel, I was asked to verify .
- the 'status. of Api:ellant’s proposed tax a';sessments as outlines above. |
5. | . As of May 29, 2017, such 'proposed tax asséssments remain outstanding in that |
Appellan’t has neithﬁ péj& any of the amounts due nor posted a bond for said amoupts.

* FURTHER AFFIANT SAYETH NOT.

' Sworn to and subscribed before me this 30th-
Day of May, 2017., - '

7 %
: “

X )(otary Public for South Carolina
My Commission Expires: __/~ 20 -R0/E.
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- Beaudro, Chris

From: ' Todorova, Maria

Sent: . - _ Monday, August 21, 2017 2:57 PM
To: ' . ~ Beéaudro, Chris - |

Subject: . : FW: Today's Mail - SC DOR

" Maria Todorova | Pahner | T: +1.404.853.8214

www. stateandlocaltax com

From Milton Kimpson [mailto: Mitton.Kimpson@dor. §c ggvl
" Sent: Tuesday, June 6, 2017 6 30 PM , . . : '
To: Tresh, Eric : v EE
Cc: Atkins, Zachary; Todorova, Maria : :
Subject: Re: Today's Mail - SC DOR

.
Erlc When things go wrong....Yes, we did appeal Duke. You should not have recewed the memo on Beltram,
however." Let's talk about it tomorrow.

_ Milton

Sent frém my iPhone

] On Jun 6,‘2017, at 6:20 PM, Tresh, Eric <érictr_esh@‘ ever‘s'heds-sbutherland.comSw»rpte: ,
_Milton,

We received the attached in today s mail. | don' t think this is our case. Did you all decude to appeal the
Duke case’

Sent from my.iPad
Begin forwarded message:

From: "Bragg, Melissa" <MelissaBragg@evérsheds-sutherland.us s>
To: "Todorova, Maria" <mariatodorova eversheds-sutherland us>, "Tresh, Eric"
ncTresh@eversheds sutherland.us>
Cc: “Carr, Pearis" <PearisCarr@eversheds-sutherland. s>, “Wh|te Rether D."
, <RetherWh|te@eversheds-sutherland us>
o Subject: Today's Mail - SC DOR

The attached was received in the mail today.

" Can you please confirm which client this is for? The case information does not seemto
be familiar to any of us. Thank you. ' : :



Richard Beltram v. South Carolina, Department of Revenue
Case No. 13-ALJ-17-0244-CC
Appellate C_a_se No. 2017-00968

Evershads Sutheriand (US) LLF is part of 3 glohal legal pracu:e opersting mruugh Varipus 3apan a‘e and distinct iegai
antities, under Eversheds Sutheriagnd. For a full J-.::npr;an of tha structure and & list of offices. please visit :

WWW.. evershed§-sugherlggg,;m.

. This e-mzii message, *ogetner with any attachmanis, 15 intended ort!/ for the =bov‘. namesd reck p(ant(s} and may contain
piiviaged andiar confidential information. if you are not an intonded recipient. you must not review, copy or show the
AESsa g ml apy attachments to anyone. Piease reply (s this a-mail and highfight the mistakan tran—smfsséon to the.

4 then immediately delele tha message

‘<Scaﬁned'from a Xerox Multifunction Printer.pdf">
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L]

Beaudro, Chris
-

‘From: : ‘ Beaudro, Chris

Sent: _ - Tuesday, August 22, 2017 11:00 AM
To: . Beaudro, Chris

Subject: - FW: Notice of Appeal

Attachments: ‘ Notice of Appeal.pdf; ATT00001.htm

From: Milton Kimpson <Milton.Kimpson@dor.éc.gov>
Date: June 7, 2017 at 3:30:04 PM EDT

To: "Tresh, Eric" <erictresh@eversheds- sutherland com>
Subject Notice of Appeal

As di§cussed. :
* Milton

‘Milton G. Kimpson
General Counsel for Litigation
803-898-5131

Milton.Kimpson@dor.sc.gov

-South Carolina Department of Revenue -
Office of General Counsel for Litigation
P.O. Box 12265 Columbia, SC 29211

~dor.sc.gov

NOTE: The information in this message and/or attachments may be proprietary and/or
confidential, and protected from disclosure. If the reader of this-message is not the intended
 recipient, or an employee or agent responsible for delivering this message to the intended
- recipient, you are hereby notified that any dissemination, distribution or copying of thlS
communication is strictly prohibited. If you have received this communication in error, please
' notlfy the sender immediately by replymg to this message and deleting it from your computer.
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From: Beaudro, Chris

Sent: Tuesday, August 22, 2017 11: 00 AM
To: Beaudro, Chris

Subject: FW: Notice of Appeal

Attachments: Notice of Appeal.pdf; ATT00001.htm

From: Milton Kimpson <Milton.Kimpson@dor.sc.gov>

. Date: June 7, 2017 at 3:30:04 PM EDT

To: "Tresh, Eric" <erictresh(@eversheds-sutherland.com>
Subject: Notice of Appeal

. As discussed.
Miiton

Milton G. Kimpson
_ General Counsel for Litigation’
~ 803-898-5131
- Milton.Kimpson@dor.sc.gov

South Carolina Department of Revenue
Office of General Counsel for Litigation
P.O. Box 12265 Columbia, SC 29211

dor.sc.gov

NOTE: The information in this message and/or attachments may be proprietary and/or
confidential, and protected from disclosure. If the reader of this message is not the intended
recipient, or an employee or agent responsible for-delivering this message to the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please
notify the sender 1mrned1ately by replying to this message and deleting it from your computer.
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NEXSEN|PRUET

Charlesion
Charotis
Cotumbia
Greensboro
Greenvile
Hition Head
Mytlle ﬁeuh

Raleigh

1230 Main Strest
Suite 700 (29201)
PO BOX 2428

Columbia, SC 29202 -

www.nexsefnpruet com

Bumeot R. Maybank, 111
Member
Admifted in SC

July 26, 2017

VIA U.S. MAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Strect

Columbia, South Carolina 29201

Re:  Duke Energy. v, SCDOR B
Appellate Case No. 2017-001260

Dear:Ms Kitchings:

I do not, and have never, represented Duke Energy in t.hlS matter, | have
represented Duke in other matters, but riever in this litigation and accordmgly request
that my name be removed from this appeal.

Very truly yours

6um~. e, ga//

Bumet R. Maybank 1

. BRM/sld

ce: Jason Phillip Luther, Esquire

T 802.540.2048

F 803.727.1472

|4 Ehhybankgnexsmpmel com

Nexsen Pruel, LLC

Attomeys and Counselors at Law



July 26,2017 .
Page 2

bee: Eric Tresh, Esquire

i

&h



CERTIFICATE OF SERVICE

I certify that I have this day served a copy of the foregoing Motion to Dismiss by United

States mail, postage prepaid, addressed as follows:

s

SEP 122617

Sean G. Ryan

Jason Luther

Counsel for Litigation

South Carolina Department of Revenue
P.O. Box 12265 o
Columbia, SC 29211-9979

4

8C Coutof Appsals
This éTJ’iay of September, 2017.

—

-~ Chri o /

39563289.1
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EVERSHEDS
SUTHERLAND

Eversheds Sutherland (US) L:.
700 Sixth Street, NW, Suite 700,
Washington, DC 20001-3980

- D: +1202.383.0925
F: +1 202.637.3593

jaimelane@
-+ eversheds-sutheriand.com

September 6, 2017

Via Certified Mail

Ms. Jenny Abbott Kitchings .
Clerk of Court : - ' '
South Carolina Court of Appeals SEP 12 2817
P.O Box 11629

Columbia, South Carolina 29211 §( Ggurt of Appeals

Re: Duke Energy Corporation v. South Carolina Department of Revenue
Appellate Case No. 2017-001260

Dear Ms, Kitchings:
Enclosed please find the original and seven (7) copies of the Motion to Dismiss and
Memorandum in Support on behalf of Duke Energy Corporation in the above-referenced matter.

Also enclosed is a check in the amount of $25.00 to cover the filing fee.

Please file the original and six (6) copies and return one file-stamped copy in the enclosed self-
addressed stamped envelope.’

Thank you for your assistance in this matter. Please do not hesitate to contact me with any-
questions.

Sincerely,

I’Eira/eg Specialist ,. ' ' B .

Enclosures

cc: Sean G. Ryan, Esq.
Marsha A. Ward, Esq.
Eric S. Tresh, Esq.
Maria M. Todorova, Esq.

Eversheds Sutherland (US) LLP is part of a global legal practice, operating through various separate and distinct legal entities, under
Eversheds Sutherland. .For a full description of the structure and a list of offices, please visit www.eversheds-sutherland.com.

39563219.1
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